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Blbibtein  0.  Studeb. 
(Superior  Court  of  Buffalo,  General  Term.    December  8, 1888.) 

L  S«u— Action  tob  Fbics— Manttpactubed  Goods  — ^amfls— FiNDiira  or  Bxrxaxn. 
In  am  action  for  the  prloe  of  printing  and  binding  certain  books,  tlie  pleadings  did 
not  idlege  tbat  tlie  work  was  to  equal  a  sample,  defendant  testl&ed  that  he  had  far- 
nished  no  sample,  and  the  case  was  tried  on  the  theory  that  there  was  none.  By 
the  written  contract  plaintiff  agreed  to  bind  the  books  "like  the  sample  famished. '' 
Tbe  referee  found  that  the  plaintiff  liad  fully  performed  his  contract,  but  that  the 
books  were  defeotirely  bound,  which  diminished  their  value,  but  did  not  find  that 
they  were  Inferior  to  any  sample.  Held,  that  tlie  finding  of  compliance  with  the 
contract,  in  view  of  the  pleadings  and  the  theorv  of  the  trial,  was  consistent  with 
the  written  contract,  and  hence  not  opposed  to  the  evidence. 

1  SAlfE— IscoireiSTBHi  FlKDnTSg. 

The  finding  that  the  books  were  defectively  bound,  which  diminished  their  value, 
is  not  necessarily  inconsistent  with  the  findings  that  plaintiff  had  complied  with 
his  contract,  and  the  further  finding  that  the  bindings,  though  imperfect,  were 
fairly  good  and  merchantable,  as  the  defects  might  have  been  so  sUght  that  the 
contract  was  complied  with,  which, -under  the  pleadings,  would  be  done  by  furnish- 
ing books  of  medium  quality,  suitable  for  the  purpose  intended. 

l  Same — Isstalijixrt  Dblivsbt— Whbn  Pbicb  Becomes  Dub. 

Such  a  contract,  providing  for  a  delivery  by  installments  at  various  times  during 
abont  a  year,  payment  to  be  made  SO  days  "after  delivery  of  the  books,  bound  and 
complete, "  is  an  entirety,  and  the  price  is  not  due  until  80  days  after  all  the  tiookB 
are  delivered,  from  which  time  interest  should  be  computed. 

Appeal  from  jadgment  on  report  of  a  referee. 

Action  by  George  Bleistein,  president  of  the  Courier  Company,  against  Jacob 
H.  Studer,  for  printing  and  binding  certain  bookB.  Judgment  for  plainUff, 
and  defendant  appeals. 

Austin  0.  Fox  and  Wallace  Matifarlane,  for  appellant.  Ansley  Wiloox,  for 
respondent. 

Hatch.  J.  Tbe  plaintifC  by  this  action  seeks  to  recover  of  the  defendant 
tbe  contract  price  for  printing  and  binding  4,000  volumes  of  a  book  called 
"Studer's  Birds  of  North  America. "  The  complai  nt  alleges  "  that  heretofore, 
and  on  or  about  the  25th  day  of  April,  1881,  the  plaintiff  made  a  contract,  in 
writing,  with  tbe  defendant,  in  and  by  which  the  plaintiff  agreed  to  furnish 
tbe  press-work  and  paper,  and  to  bind,  a  certain  book  of  publications  to  be 
known  as  'Studer's  Birds  of  North  America.'  at  and  for  the  following  rates 
and  prices,  to  be  paid  by  the  defendant,  to-wit:  If  bound  in  American  liussia 
leather,  at  tbe  rate  of  $4.55  each;  if  bound  in  full  morocco,  at  the  rate  of  85.85 
each;  if  bound  in  half  morocco,  at  tbe  rate  of  $2.35  each;  and  if  bound  in 
v.8H.Y.8.no.l — 1 
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cloth,  at  the  rate  of  $2.26  each;  and  the  defendant,  on  or  about  the  said  day, 
accepted  the  said  conlract,  and  undertook  and  agreed  to  pay  the  said  amounts, 
and  at  the  rates  therein  specified.  And  it  was  further  agreed  between  tlie 
said  parties  that  the  number  of  said  boc^  to  be  so  prepared  and  published  by 
the  plaintiff  should  be  four  thousand."  The  complaint  further  alleged  a  sub- 
sequent modification  of  this  agreement,  in  some  respects,  not  material  to  the 
questions  presented  bj  this  appeal;  then  alleges  performance  of  the  contract, 
and  a  j-efnsal  lipon  the  part  of  the. defendant  to  receive  and  pay  fnr^aid  liooks; 
and  demands  judgment.  The  defendant,  answering,  admits  th&contract  to  be 
substantially  as  set  out  in  the  complaint,  except  tiiat  he  denies  that  the  num- 
ber of  books  to  be  furnished  was  4,000.  He  farther  admits  the  refusal  to  re- 
ceive or  pay  for  said  books,  and  alleges  a  failure  to  fulfill  the  contract  upon 
the  part  of  the  plaintiff,  and  demands  judgment  that  the  complaint  be  dis- 
missed. Evidence  was  given  upon  the  trial  tending  to  prove  that  the  plaintiff 
had  in  all  respects  performed  his  agreement  to  print  and  bind  the  4,000  vol- 
umes, and  the  referee  found,  as  a  conclusion  of  law,  that  the  plaintiff  has  ful- 
filled his  contract  with  the  defendant.  This  finding  is  now  attacked  by  the 
defendant  as  not  being  warranted  by  the  evidence.  The  basis  of  this  claim 
rests  upon  the  contract  proved  upon  the  trial,  in  and  by  which  appears  the 
clause,  "And  bind  your  work  '  Birds  of  North  America '  in  American  Russia, 
like  sample  'famished."  And  also  upon  two  further  iindings  made  by  the  ref- 
eree upon  request  of  the  defendant,  as  follows:  "That  said  four  thousand 
books  wei"e  defectively  bound;"  "that  the  value  of  said  Ixjoks,  by  reason  of 
said  defective  binding,  was  diminished."  The  claim  of  defendant,  in  brief, 
is  tliat  the  contract  conteinplateJ  that  said  books  should  be  bound  according 
to  a  sample  furnished,  and  tiiat  it  could  not  be  satisfied  with  anything  short 
of  equality  with  tlie  sample;  and  that  the  referee,  having  found  that  the  books 
were  defectively  bound,  must  meiva  that  they  were  not  as  well  bound  as  the 
sample;  and  that,  when  he  found  that  their  value  was  diminislied,  he  meant 
that  they  were  less  valuable  than  the  sample;  that  this  construction  of  the  con- 
tract, and  the  findings,  is  in  direct  conflict  with  the  finding  of  the  referee  that 
the  contract  wiis  performed,  and,  being  more  favorable  to  the  defendant,  the 
former  finding  must  fall,  leaving  nothing  to  support  the  judgment. 

This  contention  ignores  the  pleadings  and  tliu  theory  of  the  trial.  As  we 
have  seen,  the  pleadings  show,  by  allegation  and  admission,  a  contract  to  print 
and  bind  4,000  books  in  various  styles  of  binding.  There  is  no  allegation 
or  claim  that  they  were  to  be  according  to  any  sample  or  particular  stand- 
ard of  excellence.  The  contract  and  the  law  were  therefore  satiafled  when 
the  plaintiff  produced  a  l>ook  of  medium  quality  and  goodness,  suitable  and 
proper  for  the  purpose  intended.  Hargmts  v.  Stone,  6  N.  Y.  73-86;  Manti- 
/aoturing  Co.  v.  Allen,  68  N.  Y.  516.  This  was  also  the  theory  of  the  trial, 
as  developed  by  the  testimony.  The  defendant,  who  was  sworn  in  hia  own 
behalf,  testified  repeatedly,  both  upon  his  direct  and  cross  examination,  that 
there  was  never  any  sample  book  furnished  by  him,  or  other  sample  of  bind- 
ings whatsoever.  There  was  a  book  which  was  referred  to  upon  the  trial  as 
Exhibit  No.  5,  and  which  plaintiff's  testimony  tended  to  show  was  a  sample 
for  bindings;  but  the  defendant  expressly  contradicted  that  testimony,  and 
testified  that  it  was  a  book  which  he  had  previously  sold  to  one  Maerz,  and 
tliat  he  never  referred  to  it  as  a  sample,  or  recognized  it  as  such,  but,  on  the 
contrary,  expressly  repudiated  it.  •  The  referee  found  that  the  only  sample  of 
American  Russia  leather  binding  furnished  by  the  defendant  to  the  plaintiff 
was  the  book  Jlxhibit  No.  5,  and  to  this  finding  the  defendant  excepted;  thns 
conclusively  showing  that  upon  the  trial,  and  after  judgment,  the  position  of 
the  defendant  was  that  the  books  were  not  bound  with  respect  to  any  sample. 
8o  far  as  the  evidence  tended  to  show  any  comparison  between  the  books 
bound  by  the  phiintiff  and  Exhibit  5,  it  rested  in  the  testimony  of  the  witness 
Johnson:  and  a  careful  examination  of  his  t^timony  shows  that  while  he  tea- 
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tified  tiatb  the  Iwoks  bound  by  plaintiff  wei'e  defectively  'bound,  .wt  the  same 
defects  which  be  pointed  out  he  ulso  found  to  exist  in  Exilubit  S.wnd  from  liis 
whole  testimony  it  would  hardly  have  supportwJ  a  Sndfngthtrt'plaiiTitiff'B  bool;» 
fell  below  any  standard  established  by  Exhibit  5.  The  referee  was  not  8sl;ed 
and  has  not  found  that,  measured  by  ttie  standard  of  Exhibit  5,  the  books  wer» 
defectively  bound,  or  that  their  value  fell  below  it.  So  that  in  the  dispc>sitloa 
of  this  case  the  meaaure-of  plaintiff's  obligation  is  found  in  the  contract  as 
set  out  in  the  complaint,  admitted  by  the  answer,  and  claimed  upon  the  trial. 
This  did  not  require  that  he  furnish  a  book  bound  in  the  bigi>est  degree  of 
perfection,  but  that  he  furnish  a  book  which  was  in  all  respects  a.  substantial 
compliance  with  the  contract.  When  he  has  done  that,  he  has  fulfllled  the 
cjintract,  although  there  may  be  some  trivial  defects.  Nolan  v.  Whitney,  88 
N.  Y.  648;  Woodard  v.  Fuller,  80  N.  Y.  312. 

The  referee  also  fonnd  that  the  bindings  of  the  books,  although  imperfect, 
were  fairly  good  bindings,  and  were  in  fact  merchantable.  The  evidence  was 
ample  to  sustain  this  finding,  and  we  think  such  fact  satisfies  the  rule  of  law 
as  to  the  performance  of  the  contract.  It  is,  however,  eamestdy -contended 
that  the  findings  of  the  referee  are  inconsistent,  and  we  are  cited  to  the  case- 
of  filmier  v.  lileistein,  48  Hun,  577,  1  N.  Y.  8upp.  190,  to  sustain  such  posi- 
tion. This  was  an  action  for  damages  growing  out  of  the  csntract  between 
these  parties.  It  does  not  appear  what  the  pleadings  were  in  that  action,  nor 
does  it  appear  what  tl)e  theory  of  defendant  was  upon  the  trial;  but  from  the- 
report  of  tite  ease  it  does  appear  that  the  court  assumed  that  tlie  books  were 
to  be  bonnd  according  to  a  certain  standard  of  excellence,  furnished  l^  a  sam- 
ple, and,  the  referee  having  fonnd  that  the  bindings  were  not  in  accordance 
with  the  sample,  but  were  inferior  thereto,  that  the  oontraot  was  not  per- 
formed, and  the  referee  erred  in  dismissing  the  complaint.  As  we  have  seen, 
that  case  differs  from  the  present  in  the  fa' t  that  liere  no  standard  of  excel- 
lence was  alleged  or  claimed  either  in  the  pleadings  or  npon  the  trial.  It  i» 
true  that  the  findings  of  the  referee  which  were  tlie  subject  of  construction 
there  are  the  same  here,  but  with  res{>ect  to  tlie  contract  itself  there  is  an  es- 
sential difference.  Defendant  is  entitled  to  rely  upon  the  findings  of  the  ref- 
eree which  are 'most  favorable  to  himself.  Schwinger  v.  Raymond,  83  N.  Y. 
193.  Nevertheless  it  is  the  duty  of  the  court,  if  possible,  to  harmonize  the 
findings,  and  give  to  them  the  meaning  which  tli«  referee  intended.  Redfield 
V.  RedfiOd,  18  N.  E.  Rep.  373;  Bennett  v.  Hates,  94  N.  T.  364.  Applying 
that  rule  here,  we  think  that  the  findings  of  the  referee  are  susceptiiile  of  a 
harmonious  construction.  The  referee  first  found  that  the  plaintiff  had  ful- 
filled his  contract.  He  then  found,  upon  request  of  defendant,  that  the  books- 
weie  defectively  bound,  and  that  their  value  was  diminished,  and  tlien  found 
that  notwithstanding  the  defects  they  were  fairly  good  bindings,  and  in  fact 
meichantable.  All  of  this  might  be  true.  It  will  be  noticed  that  the  lan- 
^'uage  of  defendant's  request  in  the  McCune  Case,^  argued  with  this,  included 
the  word  "greatly"  before  diminished;  and  it  is  stated  upon  the  argument 
that  the  word  "greatly"  was  stricken  out  by  the  referee  before  he  made  the 
lindiDg  in  this  action.  Such  fact  would  have  great  weight  in  determining  the 
intention  of  the  referee,  but,  however  that  may  be,  under  the  rule  laid  down, 
it  seems  clear  that  these  findings  may  be  harmonized.  The  books  may  have 
been  defectively  bound  in  sm^  and  trivial  particulars,  or  their  value  may 
have  been  slightly  diminished,  and  still  neither  the  one  nor  the  other  be  of 
such  a  character  as  to  substantially  change  them  from  the  requirements  of  the 
contract.  In  SealtA  Department  v.  Purdon,  99  N.  Y.  237,  1  N.  E.  Rep.  687, 
the  action  was  to  obtain  an  injunction  restraining  defendant  from  continuing 
a  cUim«d  nnisance  in  selling  certain  teas.  The  court  found  that  the  teiis  in 
question  contained  noxions  and  offensive  drugs  and  substances,  but  that  they 

'Mo  Apinion. 
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were  not  a  nniaance.  The  claim  was  Ihat  the  finding  was  inconsistent  with 
the  conclusion.  The  court  say:  "It  is  quite  possible  that  the  substance  found 
in  the  teas  in  question  did  not  exist  in  such  proportions  or  quantities  as  ren- 
dered their  use  necessarily  dangerous  or  unwholesome  to  human  health  or  life, 
even  though  some  of  them  were  in  their  nature  deleterious  and  unhealthy,  and 
might  under  certain  circumstances,  and  if  absorbed  into  the  system  in  8u£9- 
cient  quantities,  l>e  both  unwholesome  and  dangerous. "  99  N.  Y.  243, 1  N.  £. 
Bep.  689.  The  principle  of  that  decision  is  conclusive  here.  The  four  find- 
ings, tctken  together,  we  think,  may  be  construed  to  mean  that  the  contract 
was  pei-formed  in  all  sulwtantial  particulars;  that  while  the  books  were  not 
perfe<jlly  bound,  and  in  a  sense  defectively,  whereby  their  value  was  dimin- 
ished, yet  as  a  whole  they  were  fairly  good  bindings,  and  as  such  merchant- 
able for  the  pui'pose  intended.  This,  as  we  have  already  seen,  is  within  the 
established  rule  of  law  governing  the  obligation  imposed  by  such  contract. 

It  is  also  claimed  that  the  contract  t>etween  these  parties,  so  far  as  it  relates 
to  payment  for  the  books,  is  an  entire  contract,  and  ttiat  full  performance  is 
a  condition  precedent  to  the  right  to  demand  pay,  and  the  referee,  having 
given  judgment  for  each  installment  of  books,  with  interest,  has  committod 
error.  All  of  the  contracts  executed  by  McCune  individually,  and  by  tiie 
Courier  Company,  relate  to  each  other,  and  are  to  be  construed  together.  Tlia 
first,  under  date  of  April  25, 1881,  executed  by  McCune,  provided:  "1  will  get 
you  out  an  edition  of  four  thousand  of  each  plate  of  your  work  *  Birds  of  North 
America.'  *  *  *  The  order  for  plates  in  lots  of  not  less  than  four  thou- 
sand of  each  plate,  one  hundred  and  nineteen  colored  plates,  price  per  thousand, 
nineteen  dollars.  Whole  number  of  plates  from  one  to  one  hundred  and  nine- 
teen, inclusive,  making  four  hundred  and  seventy-six  thousand,  to  cost  nine 
thousand  and  forty-four  dollars,  to  be  paid  for,  cash  in  thirty  days  after  the  de- 
livery of  the  books,  b<^und  and  complete."  Upon  the  same  date  the  Courier 
Company,  by  McCune,  as  president,  executed  the  contract  set  out  in  the  com- 
plaint, which  makes  no  provision  for  payment.  These  contracts  not  having 
been  performed,  the  defendant,  by  letter,  under  date  of  January  6, 1882,  gave 
notice  of  termination.  Subsequently,  on  January  9, 1882,  a  new  contract  was 
made,  in  and  by  which  plaintiff  agreed  to  deliver  the  4,000  books  in  installments 
of  1,000  each,  on  May  15, 1882,  November  1. 1882,  December  20. 1882,  and  May 
1,  1883,  respectively,  "payments  to  be  made  in  accordance  with  agreement 
made  April  25,  1881."  It  is  thus  seen  that  the  new  contract  made  no  change 
from  the  method  or  time  of  payment  provided  for  in  the  old,  bat  expressly  in- 
corporates that  portion  of  the  old  into  the  new.  It  also  appears  that  no  pro- 
vision for  payment  was  made  in  the  Qrst  Courier  contract,  but  it  is  incorporated 
in  ttie  McCune  contract,  and  that  provided  for  payment  upon  the  delivery  of 
the  books  bound  and  complete,  and  the  edition  referred  to  was  one  of  4,000. 
We  think  that  these  contracts  are  to  be  treated  as  entire;  that  a  delivery  of  the 
whole  4,000  was  a  condition  precedent  to  the  right  to  demand  payment. 
Mount  v.  Lyon,  49  N.  Y.  552;  Baker  v.  Biggins,  21  N.  Y.  397;  QatUn  v. 
Tobias,  26  N.  Y.  217;  Avery  v.  Wilhon,  81  N.  Y.  341.  It  follows  from  this 
view  that  the  judgment  should  be  modified  by  awarding  a  recovery  for  the 
contract  price  of  the  books,  with  interest  thereon  from  the  1st  day  of  June, 
1883,  and,  as  so  modified,  the  judgment  is  affirmed,  without  costs  to  either 
party.    All  concur.  

ZtSK  et  ai.  v.  BoBN  et  al. 
(Superior  Court  of  Buffalo,  Oenerdl  Term.    December  8, 1888.) 

U  liAKDIOKD  AlfD  TSNANT— RkCOVBBT  OT  PogSBSSION— ACTION  BY  PUROBASEB. 

A  conveyance  of  demised  premises  in  fee,  without  reservation,  carries  with  It  aU 
the  lessor's  rights,  and,  in  a  proceeding  by  the  grantee  against  the  tenants,  after 
giving  them  the  statutory  notfoe  to  pay  the  rent  or  c^uit  the  premises,  a  judgment 
that  defendants  are  in  default,  and  that  a  warrant  issue  to  put  petitioners  in  pos- 
session, is  proper. 
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S.  Sams— Pabths— SinsTSHAinB. 

Another  tenant,  who  oocupies  and  carries  on  business  In  a  part  of  the  premises, 
with  the  knowledge  and  consent  of  the  lessee,  Is  properly  made  a  party  to  a  suit  for 
possession. 
8.  Samb— Rights  akd  Liabiutjes— Estoppbi,  to  Dent  Lawdlobd's  Trn-B. 

In  the  absence  of  other  evidence,  the  execution  of  the  lease  is  conolusiTe  proof  of 
ownership  in  the  lessor  at  the  time,  as  against  the  lessee. 

4.  Samb — ^EiXECOTjOH  or  Lbase  bt  Landlord — Estopfbl  to  Dent. 

Where  a  tenaat  has  remained  in  possession  of  premises,  and  enjoyed  the  use 
tltereof,  and  the  trial  court  finds  that  he  signed  the  lease,  he  is  estopped  from  as- 
serUng  the  improper  execution  of  the  lease  by  the  landlord. 

5.  Same— HoiDiKO  Over— Liabiutt  op  Terant. 

Where  the  tenant  has  remained  in  possession  after  the  expiration  of  the  lease, 
the  law  implies  an  agreement  on  his  part  to  hold  in  aooordanoe  with  the  terms  of 
the  lease. 
«L  Same— Ap>*baI/—Rbtibw— Questions  not  Kaised  Bblow. 

Where  trial  court  assumed,  without  objection,  that  the  lease  was  properly  exe- 
cuted by  the  landlord,  the  signature  cannot  be  questioned  for  the  first  time  on  ap- 
peal. 

Appeal  from  manicipnl  court. 

Action  by  Henry  Zink  and  another  against  Joseph  Bohn  and  another  for 
the  possession  of  certain  leased  premises.  Defendants  appeal  from  a  judg- 
ment directing  that  a  warrant  issue  to  put  plaintiffs  in  possession. 

0.  C.  Dewitt,  for  appellants.    E.  L.  Parker,  for  respondents. 

Hatch,  J.  Upon  the  trial  below,  petitioners  introduced  in  evidence  a 
lease  of  the  premises  described  in  the  petition,  instituting  these  proceedings 
bearing  date  November  13,  1875,  for  the  terra  of  three  years  from  the  9th  day 
of  September,  1875.  Said  lease  was  under  soiU,  partly  printed  and  partly 
written,  and  purported  to  be  signed  by  George  D.  W.  Clinton,  as  landlord,  and 
Joseph  Bohn,  as  tenant.  It  was  farther  proved  that  Clinton  died  subsequent 
to  tile  execution  of  the  lease,  and  tlmt  by  various  conveyances  tlie  petitioners 
liecame  the  owners  of  the  premises  previous  to  instituting  these  proceedings. 
It  was  further  establislied  that  Bohn  continued  in  possession,  paying  no  rent; 
that  the  statutory  notice  had  been  served  requiring  said  tenant  to  pay  the 
rent  which  had  accrued  since  petitioners  became  tiie  owners  of  the  premises, 
or  remove  therefrom.  These  facts  having  been  establislied,  petitioners  be- 
came entitled  to,  and  the  court  was  authorized  to  render,  the  judgment  which  it 
pronounced.  The  conveyance  of  the  fee  without  reservation  carried  with  it 
all  of  Clinton's  rights  in  the  lease,  substituting  petitioners  in  his  place.  Han- 
nigan  v.  Ingersoll,  20  Hun,  316;  Code  Civil  Proc.  §  2235. 

It  is  claimed,  however,  that  as  there  was  no  evidence  that  Clinton  was  the 
owner  or  in  possession  of  the  premises  at  the  time  of  tlie  execution  of  the 
lesise,  there  is  a  failure  of  proof,  and  no  judgment  in  petitioner's  favor  could 
be  pronounced.  Tliis  objection  proceeds  upon  the  theory  that  a  lease  under 
seal  is  not  alone  sutHcient  to  establish  the  conventional  relation  of  landlord 
and  tenant.  Tlie  relation  of  landlord  ami  tenant  is  created  by  agreement, 
and  the  lease  is  the  agreement;  consequently  when  the  parties  are  shown  to 
hiive  executed  it  the  relation  is  established.  This  is  all  the  petitioners  need 
prove.  To  go  behind  it  would  require  the  petitioners  to  show  title,  possess- 
ory or  otherwise,  which  is  conclusively  presumed  in  favor  of  the  petitioners, 
and  the  tenant  is  estopped  from  denying  it.  Ackley  v.  Westervelt,  86  X.  Y. 
448;  Prevot  v.  Lawrmce,  51  N.  Y.  219.  The  tenant  can  scarcely  insist  upon 
petitioners  proving  what  be  is  estopped  from  denying. 

It  is  further  claimed  that  there  is  no  proof  that  Clinton  ever  signed  the 
lease.  The  contest  upon  the  trial  related  solely  to  the  question  whether  the 
tenant  executed  the  lease.  Upon  that  subject  the  evidence  was  conflicting, 
bat  the  court  has  found  against  the  tenant,  and  we  must  conclude  that  he 
executed  the  lease.  Having  so  found,  it  was  immaterial  whether  or  not 
Clinton  signed;  for  the  tenant  has  since  remained  in  the  possession  of  the 
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promises,  enjoying  the  fruits  of  tlie  agreement.  He  la  now  eatopf)ed  from 
being  heard  to  ny  tkal  tbe  lease  was  nerer  i»roperIy  signed  by  the  landlord. 
Bat  if  it  were  necessary  It  most  be  considered  as  estabHshed.  Ctlntoa's  name 
appears  attacbed  to  tbe  lease,  with  liis  seaL  It  was  assumed  npon  the  trial 
that  ba  sifined,  and  no  objection  or  suggestion  was  made  but  that  such  was 
the  fact.  Appellant  cannot  be  heard  to  now  raise  the  question  for  the  first 
time.  Paige  v.  FazacJterlg.  S6  Barb.  892;  Jenoks  v.  Smith,  1  N.  Y.  90.  It 
would  be  presumed  that  ttie  proof  could  have  been  supplied  if  objection  was 
imade.  The  lease  having  been  established,  and  the  conttnued  possession  there- 
under shown,  after  the  expiration  of  the  terrn^  tbe  law  implied  an  agreement 
Qpoa  tbe  part  at  tbe  UmmX  to  laold  in  accordaoee  with  the  tea-ma  of  the  prior 
lease,  and  this  be  may  not  deny.  AeM«y  v.  WesteroAt,  tupra;  Webber  v. 
JShearman.  3  Hill.  547^50. 

Tbe  proof  also  showed  that  Oatherine  Bohn  occupied  and  carried  on  btisl- 
■esa  in  a  put  of  tbe  pfemJbMs,  and  that  she  so  entered  with  the  knowledge 
and  consent  of  the  tenant.  She  was  therefore  properly  made  a  party.  We 
find  no  error  in  the  record.  Tbe  judgment  should  therefore  be  affirm  ad,  with 
«aata.    All  concur. 


LfPrBBT  e.  OLEjrNIQSAK. 

{Sup*riOT  Court  of  Buffalo,  Qeneral  Term.    Deeember  •,  18S8.) 

^Sorn'ottrT—DmBamrTsa  BxRBAiKuie  Obdbb. 

Wheie  the  jndgmant  dobtot,  after  serrice  of  the  order  restraining  him  from  dis- 
posing of  his  property,  pajrs  ont  sums  ezceedlng  the  amount  of  the  Judgment  and 
costs  of  the  mipplementary  proeeeding,  he  is  properly  adjudged  guilty  oiooatempt, 
and  ordered  to  pay  a  fiae  of  the  amount  of  such  judgment  aod  ootts,  and,  oa  f  ailuM 
to  pay  the  UBS,  aa  order  dircotiug  a  warrant  of  attachmmt  to  Issue  ia  proper. 

Appeal  from  special  term;  Hatch,  Judge. 

Proceedings  supplementary  to  execution  in  the  action  of  Frank  Ltppert 
Against  Barttomiz  Olejniczak.  From  an  order  adjudging  defendant  in  con- 
tempt, and  another  directing  a  warrant  of  attachment  to  issue,  defendant  ap- 
peals. 

X.  W.  Diemert  for  appellant.    B.  C.  Randall,  for  respondent 

Titus,  J.  Two  appeals  from  orders  made  at  special  term  by  Judge  HATce, 
— one  adjudging  the  defendant  guilty  of  contempt,  and  ordering  him  to  pay  a 
fine  of  8320.29,  being  tbe  amount  of  tbe  judgment  and  costs  of  the  proceed- 
ing, and  when  paid  to  be  in  satisfaction  of  the  judgment;  the  other  from  an 
order  directing  a  warrant  of  attachment  to  issue  for  failure  to  comply  with 
tbe  first  order.  If  the  first  order  is  authorized,  the  second  must  stand.  The 
«ourt  had  power  to  make  the  order  punisliing  the  defendant  for  disobedience 
■ot  its  mandate  restraining  him  from  disposing  of  his  property;  and  tbe  only 
question  to  determine  is,  did  the  sums  wliich  the  defendant  bad  paid  out  after 
the  service  of  the  order  on  him  amount  to  as  much  as  the  sum  fixed  as  a  fine 
in  tbe  order?  We  think  they  did.  It  is  simply  a  matter  of  computation. 
TCbe  order  was  served  on  the  defendant  on  the  2l3t  day  of  May.  1888,  and 
the  examination  before  tbe  referee  took  place  May  26, 1888.  He  testified 
that  when  tbe  order  was  served  on  him  Bork  owed  him,  and  which  he 
collected  and  paid  out,  $100;  when  order  was  served,  he  bad  on  bis  person 
#30  or  $40;  from  Ghojnacki,  $50;  Bork  &  Klaus,  $200;  and  of  Boschiaj. 
8150,  for  work  done  on  his  building  before  tbe  date  of  the  service  of  the  or* 
<lei-.  This  makes,  in  all,  $530,  received  by  him  after  tbe  21st  day  of  May, 
1888,  and  as  appears  was  paid  out  in  violation  of  tbe  order  appointing  the 
referee.  Tbe  amouut  of  the  fine  is  not  excessive,  but  is  fully  warranted  by 
Abe  amount  of  the  judgment,  and  no  error  was  committed  in  making  tlie  or> 
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der.    The-  otder  spp«al«il-  from  sfaonKt  be  afflnocdi  wiUt>  $10  coatiM  aad  di»- 
boraemeBto. 

BBOKWTtB^  C;  J.,  oonoora.    Hatch,  J.,  did  not  ait  in  the  caaiL. 


HAB^r■TT  n.  Wbsccott,  President. 
(Bbfwr«M>  Cimrf  of  Hiw  York  Citg,  Otnerai  Tmrm.    OetaJMr.  36, 1888>4 

<}ixiiiKics— Acnoiiw  AgAnwr— BviuBiw — AnmHWcaa  or  Omuajuk 

BvideDae  that  ttieF^picsideiit  o£  tm  expraa*  oompaBy  admitted,  upon  <<«mainl  twing 
made  to  him.  for  plaintiff's  truslc,  that  the  trunk  had  haen  is.  oompazij'a  posseaalQn, 
!■  admiaBihlBtinaD  action,  to  charge  It  for  the  loss  of  the  trank. 

Appeal  fton  }nry  term;  P.  H.  Hvaao,  Judge. 

Action  by  Stohard  Y.  Haroetk.  againat  B<S»ert  Weatcott,,  a*,  presidsnt  of 
Westcott'a  Express  Company,  for  tbe  value  of  a  trunk  aad  itaoontents..  Ver- 
dict and  judgment  for  plaintiff  for  ^90,  and  defendant  appeals.  For  opinion 
«n  motioittadTsnitas  appeal,  sea  2  XT.  T*.  Supp.  10. 

Aigwad'  b«f««  8bd«wisk,  G.  J.,  amdEBBBDafAHiand  Tbuaz,  JJ. 

Atmten  G.  Fox,  for  appellant.    Ira  D.  Warren,  for  respetuduat. 

Truax.  J.  The  action  was  tried  before  tlie  court  and  juiy.  A  verdict  was 
fonnd.  for  the  plalntifF,  and  thereupon  the  defbndant  made  s  motion  for  a  new 
trial,  "on  tfhe  jnd'ge's  minntev,  on  the  Receptions  taken  daring  the  trial,  and 
upon,  the  ground  that  the  verdict  was  against  the  weight  of  evidence."  This 
mstion  was  denied,  and  from  the  order  denTing  this  motion  the  defendant  ap- 
pcatod.  The  action  was  brought  to  recover  the  value  of  a  trunk  and  its  con- 
tent»,  v^cfr  plaintiff  all<'g«B  he  delivered  to  th»  defendant.  The  defendant 
denies  that  the  trunk  was  ever  delivered  to  it.  The  piaintifl  was  on  bis.  way 
to  New  York  on  one  of  the  tnius  of  the  jS«wi  Yosk.  Geniral  &.  Hudson  Biver 
Itailtood  Company,  where  onie  of  the  agents  of  the  defendant,  whose  business 
it  was  to  Mlicit  baggage  for  transportation,  agpliod  to  the  plaintift  for  his 
taiilM[ag«.  The  pllaintifl  gave  thi»  agexit&check  for  a  trunk,  and  the  agent  gave 
pUnt&  ths  OBual  receipt  tdierefor.  The  trunk  not  being  delivered  to  plain- 
tiff, he  went  to  the  (dftee  of  the  company,  and  demanded  it  from  the  president 
of  the  company.  The  principal  question  in.  the  case  arises  on  the  exception 
talHOs  to  the  admiSBion  of  tb»  statement  that  was  made  by  the  president  of  the 
company  at  the  tim»  Uu»  deoiand  was  made.  There  is  no  evidence,  other  tlian 
the  admission  of  the  president,  that  the  trunk  ever  came  into  the  possession 
of  the  defendant;  and,  if  it  was  error  to  receive  this  statemei^  in  evidence, 
the  ordur  must  be  reversed,  and  a  new  trial  must  be  ordered. 

A  witness  was  ealled  by  piaintifl  who  teatiiied  that,  some  three  weeks  after 
Vbe  occarrence  above  mentioned  between  plaintiff  and  defendant's  agent,  he 
(the  witness)  ealled  upon  Mr.  Westcott,  ttie  president  of  the  defendant,  at  the 
office  of  the  defendant,  and  demanded  the  trunk  or  the  check.  The  counsel 
for  the  defendant  then  objected  to  any  declarations  or  statements  made  by  the 
witness,  on  the  ground  that  they  were  "inadmissible  to  bind  the  defendant, 
having  been  made  after  the  alleged  losses, "  and  were  hearsay.  This  objection 
was  overruled,  and  the  exception  to  this  ruling  presents  the  principal  question 
in  the  case.  We  are  of  the  opinion  that  this  ruling  was  right.  The  witness 
called  on  the  president  of  the  company  for  the  purpose  of  making  a  demand 
on  liira  for  the  return  of  the  plaintiff's  goods.  Certainly  the  president  of  a 
corporation  is  the  proper  person  on  whom  one  who  has  delivered  property  to 
the  corporation  should  call  for  the  purpose  of  receiving  information  about  suoh 
^^erty.  The  piaintifl  could  not  recover  without  alleging  ami  proving  a  de> 
mand  and  refusal.  He  had  made  such  an  allegatiou  in  bis  complaint.  Thus 
tile  making' of  the  demand,  and  the  refusal  to  comply  with  it,  became  one  of 
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the  Issuee  of  tbe  case.  What  was  said  by  both  parties  at  the  limethn  demand 
was  made  was  part  of  the  res  gesUe  of  that  particular  transaction,  and  "related 
to  and  accompanied  an  act  done  in  the  course  of  the  agency"  of  the  defend- 
ant's president.  See  White  t.  Miller,  71  K.  Y.  118.  It  is  also  to  be  noticed 
that  tbe  defendant  objected  to  "any  declarations  or  statements."  This  objec- 
tion is  too  broad,  for,  if  sustained,  it  would  have  prevented  the  witness  from 
testifying  that  the  president  of  the  defendant  had  refused  to  comply  with  the 
demand.  If  it  was  not  error  to  receive  this  evidence,  then  the  verdict  was 
not  against  the  weight  of  evidence.  It  is  true  that  one  of  defendant's  em- 
ployes testified  that  the  trunk  never  had  been  received  by  the  defendant;  but 
this  evidence,  even  if  it  had  not  been  contradicted,  was  not  conclusive,  (see 
Beoht  V.  Corbin,  92  N.  Y.  658,)  but  it  was  contradicted  by  the  statement  of 
tiie  president  that  the  defendant  had  received  tlie  trunk.  It  may  be  that  the 
president  had  seen  the  tr"nl:  in  defendant's  possession.  We  have  examined 
the  other  questions  in  the  case,  and  find  no  error  that  calls  for  tbe  reversal  of 
tbe  order.    The  order  is  a6Brmed,  with  costs,  etc. 

Sbdowice,  C.  J.,  (concurring.)  In  my  judgment  there  was  no  error  ia 
denying  the  motion  for  a  new  trial,  and  I  think  that  the  order  should  be  af- 
firmed, with  costs. 


SiBUET  0.  Equitable  Lifb  Assub.  Soo.  et  al. 
(Superior  Court  of  New  York  Ciiy,  General  Term,    October  26, 1888k) 

iNTBRPUtADEB — INTEREST  AFTER  ACTION  BrOUOHT. 

If  a  debtor  in  doubt  as  to  whom  payment  should  be  made  would  avoid  liability  for 
Interest,  he  should  commence  an  action  of  interpleader  to  determine  the  riKhta  of 
claimants,  and,  having  retained  the  money  until  sued  for  it,  he  can  only  be  dis- 
charged from  liability  by  order  of  court,  upon  payment  into  court  of  the  demand, 
with  interest  to  date. 

Appeal  from  special  term;  Biohabd  O'Oorman,  Judge. 

Action  by  George  £.  Sibley,  assignee  of  Joseph  Manning,  a  bankrupt, 
against  the  £quitable  Life  Assurance  Society  of  the  United  States,  Mary  K. 
Heather,  and  Joseph  Manning,  on  a  policy  of  insurance.  An  order  was  made 
at  special  term  by  Judge  O'Gormam,  allowing  the  society  to  pay  tbe  amount 
of  the  policy  into  court  without  interest.     Plaintiff  appeals. 

Argued  before  Frebx>man  and  Ingbahau.  JJ. 

Roger  Foster,  for  appellant  Alexander  *  Green,  {James  0.  Jaumay,  of 
counsel,)  for  respondent  Equitable  Life  Assurance  Society. 

Per  Cubiam.  The  complaint  demands  judgment  against  the  defendant 
the  Equitable  Assurance  (3orapany  for  the  amount  due  under  the  policy  of 
insurance  set  up  in  the  complaint,  with  interest  thereon  from  the  1st  of  Oc- 
tober, 1887.  The  defendant  presented  a  petition  to  the  court,  whereby  it  ad- 
mits that  the  amount  named  is  due  under  the  said  policy,  and  that  it  lias  been 
due  since  October  1,  1887;  that  when  said  amount  became  due  defendants 
were  ready  and  willing  to  pay  the  same  to  the  person  rightly  entitled  thereto, 
but  that  it  is  ignorant  of  the  rights  of  the  several  parties  to  tbe  action,  and 
cannot  with  safety  pay  the  same  to  any  person;  and  on  tliat  petition  the  court 
ordered  that  the  said  corporation  may  pay  the  amount  due,  without  interest,  into 
the  Mercantile  Trust  Company,  to  the  credit  of  this  action,  and  that  upon  said 
payment  the  said  defendant  be  relieved  and  discharged  from  all  liability  to  tbe 
plaintiff  or  any  of  the  defendants  herein. 

We  do  not  think  that  the  court  had  power  by  an  order  to  discharge  the  de- 
fendant from  liability  to  the  plaintiff  without  payment  of  tbe  amount  which 
was  due  upon  the  policy,  and  interest  from  the  1st  of  October,  1887.  This  inter- 
est was,  under  the  complaint  in  this  action,  as  much  a  part,  of  the  demand  of  the 
legal  owner  of  the  policy  of  insurance  as  the  amount  required  to  be  paid  by 
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the  policy.  If  the  company  desired  to  relieve  itself  from  the  obligation  to  pay 
interest,  it  could  have  commenced  an  action  fur  an  interpleader.  Instead  of 
commencing  such  an  action,  the  company,  after  having  refused  to  pay  the 
pUintltF,  did  nothing  until  it  was  sued,  and  in  the  mean  time  retained  the 
money.  So,  if  in  point  of  fact  the  company  has  an  equitable  defense  against 
plaintifTs  claim  for  interest,  it  must  remain  a  party  to  the  action,  and  set 
forth  such  defense  by  answers.  As  the  case  stands  at  present,  the  order  should 
only  be  granted  on  the  payment  into  court  of  the  amount  admitted  to  be  due, 
with  interest  up  to  the  time  of  payment. 

The  order  appealed  from  should  be  modified  by  requiring  the  defendant  to 
par  the  sum  of  $10,142,  with  interest  thereon  from  October  1, 1887,  to  tlie  date 
of  the  payment  of  the  principal  sum.  The  appellant  sboald  have  $10  costs, 
and  disbunementa  of  this  appeal. 


Tbmflbtom  v.  WII.S  et  at. 
(Ctt|/  Court  ef  New  York,  Oeneral  Term.    November  38, 1888.) 
L  OosTBA.on— Bt  tivrmi— Ween  Comfletic. 

Defendant  wrote  to  plaintiS  that  under  speoiiled  conditions  he  would  aooept  the 
agency  for  the  sale  of  plaintUFs  goods,  oonoemlng  which  negotiations  were  pend- 
ing, and  requested  a  contract  for  five  years,  and  directed  maintilt,  "under  these 
conditions, "  to  ship  a  certain  Quantity  of  the  goods.  Plaintiff  the  same  day  wrote 
to  defendant  a  letter  oontainug  admtlonal  proposiUons.  SelcL,  that  the  mere  act 
of  shipping  the  goods  is  not  an  assent  to  defendant's  proposition  for  a  contract  for 
five  years,  where  both  continue  to  treat  their  respective  propositions  as  not  ac- 
cepted, and  each  finally  rejects  a  material  condition  proposed  by  the  other,  and  they 
tieat  other  goods  as  orderod  and  shipped  as  in  an  onlinary  contract  of  sale. 
&  AiTEAL — Kbview — OaiEcnoN  not  Raised  Below. 

Where  the  issue  at  the  trial,  as  treated  by  both  parties,  is  whether  there  was  a 
contract  between  them  for  the  term  of  five  years,  the  question  whether  there  was 
a  contract  for  a  reasonable  time  cannot  be  first  raised  on  appeal. 
8.  Same. 

Where  both  parties  at  the  trial  treat  the  question  to  be  determined  as  one  of  law 
only,  it  cannot  be  alleged  on  appeal  that  a  question  of  fact  is  involved. 

i.  EtIDBKOB — BUKDEN  OT  PbOOV. 

A  defendant  who  alleges  a  contract,  and  breach  thereof,  has  the  burden  of  prov- 
ing its  terms. 

Appeal  from  judgment  on  report  of  Oeobob  H.  Ybahan,  Referee. 

Action  by  David  Porter  Templeton  against  Julius  and  Isaac  Wile  for  Bell- 
thai  mineral  water  sold  by  the  Bellthal  Brunnen  Company  to  defendants,  the 
claim  for  which  the  company  assigned  to  plaintiff.  Defendants  alleged  a 
contract  by  the  Bellthal  Brunnen  Company,  giving  defendants  the  sole  agency 
for  the  term  of  five  years,  for  the  sale  of  its  mineral  waters  in  the  United 
8tntea,  and  that  the  company  failed  to  perform  the  same.  It  was  stipulated 
that  if  tbe  referee  should  find  that  such  contract  was  made,  and  that  defend- 
ants complied  with  it,  or  were  excused  from  doing  so,  the  plaintiff  could  not 
recover.  Tbe  Belltbal  Brunnen  Company  was  a  corporation  doing  busint^sa 
at  London,  and  at  Bellthal  Brunnen,  in  Germany,  and  Joseph  Casper  was  its 
lumager  at  tbe  latter  place.  The  negotiations  were  conducted  by  letter. 
Defendants'  Exhibit  No.  5  is  tbe  defendants'  letter  to  Casper  of  July  20, 1886, 
r<^ferred  to  by  tbe  referee.     The  referee's  opinion  is  as  follows: 

"This  trial  has  been  conducted  on  tbe  theory  that  there  is  no  question  of 
fact  in  the  case.  The  question  is  conceded  to  be  one  of  law,  whether  the 
correspondence  and  the  action  of  the  parties  resulted  in  a  valid  and  binding 
contract,  described  in  the  stipulation, — a  contract  by  which  the  plaintiff's 
a.ssignee  gave  the  defendants  a  five-years'  exclusive  agency  for  the  sale  of  the 
Bellthal  mineral  waters  in  the  United  States.  It  is  not  deemed  material  to 
decide  whether  that  question  is  controlled  by  the  law  of  New  York  or  of  <.ier- 
tnany,  as  the  roles  of  law  in  the  two  countries  seem  to  be  prartically  the 
ume,  so  far  as  applicable  to  the  question  in  Itand, — the  negotiation  of  a  cou- 
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tract  by  letten  and  telegrams.  The  letker  of  Oa>pnr  of  Jtiaiiai^  2&  1887, 
denying  the  existence  of  the  contract,  and  that  of  defendants  ot  FebruBr,y  18, 
1887,  eliiiining  its  existence,  though  put  In  eridenoe- without  objcctlan,  eaiin«t 
lie  allowed  ta  be  conclusire  either  way.  They  wera  both  written  after  the 
4»ntraet  ia  alleged  to  have  been  made,  and  in  any  event  they  neutralizB  each 
«ther.  Nather  Is  the  fact  that  both  sides  suggested  aformal  written  oonttaet, 
wbiefa  was  psepand,  and  aever  signed,  conclusive  either  way.  Ib«  tact  is 
soaeepUble  of  two  meacdngs, — either  that  the  parties  weaeosly  negotiating, 
and  did  not  deem  ibat  any  contract  yet  existed;  or  that  tliqy  bad  aulnftantiaUy 
ngnsed,  and  dsBiied  the  agreement  to  he  reduced  to  a  fbrmaL  written  docn- 
ment.  As  the  contract  coald  exist  withont  svcb  document,  a  refusal  to  sign 
ife  is  not  conclossve  that  no  contruct  had  been  made.  The  dealiogsiand  cor- 
respondence ot  these  parties  prior  to  March  24tb  have  nek  been  explaiiicd. 
Caaper's  letter  of  that  date  speaks  of  prices,  and  of  ■  this  year,'  and  '  the  next 
year;'  but  no  term  of  five  years  is  mentioned,  and  the  expressions  quoted  may 
well  have  referred  to  an  expected  coarse  of  dealing  for  several  years,  between 
the  partica«  simply  as  vendor  and  vendee.  In  datendanta;.'  IMet  of  July  5, 
1886,  they  request  a  reply  by  cablegram  to  the  'foUowiog  eooditions.'  Tlien 
fidlows  a  seiiedule  of  prices,  and  ciasing  with  the:  aeqprcBaion,  'All  other  con- 
ditions in  yoar  ftivor,  March  24t4i,  are  satisfactory,  of  course  eondiUanally 
tbafc  such  amiBgament  is  for  the  sole  agency  in  the.  Ul  8.'  Here  ttie  word 
^oimditions'  senas  to  be  used  synonymoualy  with  tenna  or  prices  and  times  of 
payments,  but  the  exprenrion,  <  of  oonrse  eendttioaailjtlait  emch  amusement 
la  for  tlier  sole  agenc^  in  the  IJ.  S.,'  cannot  be  so  constmed.  Tb  this  letter 
the  tel^ram  '  Yea '  was  sent  and  received  Jul;  17th.  Aa  the  anawei  was 
not  restricted  to  terms  or  prices,  it  must  be  held  to  cover  the  wttole  letter. 
A  party  Is  bound,  not  merely  by  his  own  meaning,  but  by  that  meaning  in 
which  bis  language  may  fairly  be  taken  by  the  other  side.  Here,  then,  was 
«  contract,  the  grant  of  a  sole  agency  for  the  United  States.  But  it  was  not 
£ot  five  yeaia,  and  therefore  not  the  contract  desoritjed  in  the  stipulation.  If 
it  had  appeared  that,  by  the  previous  ourrespondenoe  of  tlie  parties,  an  agency 
for  five  years  was  conlempiated  and  discussed,  the  oas*  wornld  then  be  with 
d^endsnts.  On  July  20, 1886,  the  defendants  wrote:  '  Under  the  ooaditions 
named  in  your  letter  of  March  24:tb,  this  year,  and  those  contained  in  our  own 
of  July  5tb,  to  which  we  have  received  your  reply  by  cable  saying  "Yea, "  we 
4M»ept  your  agency  for  the  exclusive  Mle  of  the  Belltlial  irater  within  the 
limits  of  the  U.  S.,  and  we  woold  kindly  request  you  to  send  ua  conkiact  to 
this  effect  for  the  term  of  five  years.'  Of  course,  this  aceqitance  of  the  agency 
was  not  needed.  A  mere  agency  was  already  agreed  upon.  But  now  for  the 
iirst  time  the  term  of  five  yeurs  is  proposed,  and  that  needs  to  be  agretd  to. 
This  may  or  may  not  have  been  the  reason  for  asking  for  a  written  contract. 
Whether  that  was  the  reason  or  not,  it  is  perfectly  dear  that  no  such  cozdract 
yet  existed.  The  next  sentence  in  the  letter  is:  'Under  these  conditioaa, 
please  ship  us,  by  way  of  Kotterdam  or  Amsterdam,  2CX)  hampers,'  etc  Such 
goods  were  shipped  about  the  25th  of  August  following.  Subsequently,  in 
tlie  same  letter,  the  defendants  say:  ■  We  should  also  suggest  making  us  an 
allowance  for  advertising  in  our  trade  journals,'  etc  Whetlier  tills  was  only 
a  suggestion,  or  was  also  to  be  embraceid  within  the  expression,  '  Under  th<«e 
conditions,'  would  be  hard  to  say,  but  it  is  at  least  a  new  feature;  and,  though 
it  be  intended  only  to  initiate  a  negotiation  on  that  subject,  yet,  taken  in 
connection  with  the  request  for  a  written  contract,  shows  clearly  that  the 
defendants  did  not  consider  that  there  was  yet  in  existence  such  a  contract  as 
tliey  wished,  just  as  the  demand  for  five  yettrs  shows  that  the  cablegram 
*  Yea '  had  in  their  mind  created  a  sole,  but  revocable,  ageacy,  without  a 
term  of  years,  for  the  whole  United  States.  On  ttie  same  day,  July  2U,  1866, 
plaintiff's  assignor  wrote  to  defendants,  saying,  after  giving  some  details  of 
abipments:  '  You  have  to  guaranty  ua  the  sale  of  8,000  packages  par  year,* 
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«te.,  and,  after  aoae  further  btitlnoM  dttails,  eoncladeB  the  letter  an  foIlowB: 
•Sole  tigeaey  at  the  United  St«te«  of  Ameaca.  Should  our  London  honae 
make  saj  aiUee  In  the  United  Statea,  joa  wtll  receive  a  oomniasion  at  five 
per  cent,  on  each  aalee.  Those  oonditione  we  liepe  will  be  sakisf  aetoiy  to  you, 
and  we  beg  you  to  send  as  contract  for  enr  Btgnaturea.'  Xlieaa  two  letters 
crossed  each  otiier  on  the  wster. 

"  Here  we  bare  each  party,  on  the  sane  day,  asking  the  other  to  send  a  writ- 
ten ooatract ;  one  party  putting  in  ttae  letter  the  additronal  requirement  of  five 
yeara,  and  at  least  the  SDggestioo  of  an  allawaace  for  advectlslng,  and  the 
other  patting  in  his  letter  tbe  requirement  of  a  f^ttarastjr  td  sale  of  $000  bam* 
pera  a  year,  and  reserving  therigM  to  continue  to  nake  sates  tbrougli  their 
London  house.  Nothing  can  be  plainer  than  that  none  of  these  terms  have 
jtt  been  agreed  to  by  b<Mi  parties.  There  being  no  contract  contained  in  the 
letters,  it  to  forcibly  contended  by  defendants'  counsel  ttiat  the  action  of  plaia* 
tilTa  aarignor  in  ahlpping  gooda  to  fill  the  order  in  defendants'  letter  of  July 
30th,  was  an  acceptance  of  the  proposed  terms  of  contract;  that  the  order  was 
made  eondttiooaHy,  and  flHing  it  was  an  ^reement.  Tbe  plaintifl'a  eoanaal 
replies  that  if  filling  an  order  will  amount  to  aoceptanoa  of  a  propcMed  contract, 
tken  tbe  defendants  accepted  the  terms  of  Casper's  letter  of  July  20tb,  beeaose 
in  tbe  letter  of  Augnat  9th,  aekno  wledghig  its  receipt,  tkey  make  aa  additional 
order  for  gooda;  that  thna  a  contract  was  concluded,  with  a  guatwrty  ed  the 
aaie  of  S,000  hampers  per  year,  as  well  as  the  ftve-year  term  of  agency;  tliat 
therefore  it  is  net  the  same  contract  mestioaed  in  the  stipulation,  aad  tba 
plaintiff  cannot  recover.  It  is  not  neeesaary  now  to  determine  whether  the 
defendants'  coaaael  Is  right  in  replying  that  it  wonkl  be  thecantraetdeacribad 
in  tbe  stipulation,  attbongh  it  might  contain  a  provision  or  oovenant  not  meop 
tioned  in  that  stlpolation.  Tbe  answer  to  plaintifl's  contention  is  obvious. 
The  letter  ot  defieadanta  of  August  9th,  in  anawer  to  Casper's  of  Joly  aoth, 
says:  <  On  tbe  return  of  our  Mr.  Julius  Wile  from  his  western  tripi,  we  win 
answer  you  more  fully,  and  in  the  mean  time  we  beg  to  confirm  our  dispatch 
of  this  day,  reading  250  hampers,  50  cansy  IJTew  Orleans,  whiob  you  no  doubt 
will  understand, 'etc.  This  letter  thus  beeomes  simply  an  order  fbr  gooda,  ia 
Vta  course  of  bnsinees,  between  buyer  and  seller,  and  the  writer  expressly  re- 
serves, for  further  consideration, '  yoor  tetter  of  July  30th,'  by  saying  that  on 
the  return  of  Mr.  Julius  Wile  they  would  answer  more  f aQy. 

"  This  leaves  but  one  question  in  tba  case, — did  the  act  of  plaiatift's  assignor, 
in  shipping  the  goods  ordered  in  defendants'  letter  of  July  20th,  amount  to  a 
meeting  of  minds  on  the  flve>^yeBr  agency, and  so  as  to  make  a  completed  con- 
tract,  without  regard  to  other  proposlttona  made  by  either  party?  If  so  in- 
tended, it  was  certainly  suflScient,  and  might  Im  sufficient,  without  snch  in- 
tent, if  it  could  not  be  otherwise  correetly  Interpreted  by  the  defendants.  Fai^ 
ties  can  express  their  meaning  and  Intent,  their  assent  or  diasent,  as  well  by 
acts  as  in  words.  But  the  act  must  be  susceptible  of  but  one  reasonable  con- 
struction. If  one  merchant  sends  to  another  an  order,and  saysplainly,  'Ship 
tiiese  goods  only,  if  you  will  give  me  a  sole  agency  for  five  years,'  and  the 
goods  are  sent  without  other  advice,  and  nothing  further  appears,  there  would 
seem  to  be  a  meeting  of  minds,  thoogh  whether  in  »  contract  for  more  than 
one  year  there  would  be  a  sufficient  signing  vmder  the  statute  of  frauds  is  not 
now  considered.  But  thore  are  other  elements  in  this  case.  The  defendants' 
letter  of  August  9th  acknowledges  receipt  of  Casper's  letter  of  July  20th.  The 
goods  conditionally  ordered  in  defendants'  letter  of  July  20th  were  shipped 
August  25th.  It  is  not  shown  when  they  reached  New  York,  and  that  may 
not  be  material.  Presumably  they  could  not  be  taken  from  the  Custom  House 
nntil  the  consular  invoice  reached  defendants.  That  was  inclosed  in  Casper's 
letter  of  September  3d,  advising  the  sliipment.  If  the  act  of  shipping  was  not 
complete  nntil  advised  by  letter  inclosing  the  invoice;  if  the  two  must  be  taken 
as  one  act, — ^it  was  finished  on  the  8d  of  September.    But  if  we  hold  the  act 


Digitized  by 


Google 


12  NEW   YOBK  8UPPLKHBNT.  [CityCt.  N.Y. 

of  shipment  as  sufficient  of  itself,  and  treat  it  as  the  law  would  treat  a  letter, 
the  rule  seems  to  be  that  as  to  a  proposal  it  is  made  when  received,  and  as  to 
acceptance  or  refusal  it  is  made  and  takes  effect  when  mailed.  So  that  in  this 
view,  whatever  effect  the  act  of  shipping  had,  it  had  that  effect  on  the  25th  of 
August,  and,  nothing  further  app^iring,  would  amount  to  an  acceptance  of 
the  contract  proposed  by  the  defendants  in  letter  of  July  20th.  But,  when 
Casper  wrote  on  September  8d,  he  evidently  had  received  defendants'  letter  of 
August  9th,  as  he  refers  to  ■  the  250  hampers  and  50  cans  of  Xew  Orleans.' 
The  time  by  mail  is  usually  ten  to  twelve  days,  so  that  he  must  also  be  IielJ 
to  have  received  defendants'  letter  of  August  9th  before  Aui(ust  25tb,  when 
he  shipped  the  goods.  The  situation  of  the  parties,  then,  was  this:  They  had 
exchanged  proposed  terms  of  contract,  with  material  differences.  Theirminds 
liad  not  met  on  paper.  The  defendants  had  made  an  order  for  goods  condi- 
tioned on  plaintiff's  assignor  agreeing  to  a  flve-yeav  agency,  but,  before  that 
order  was  filled,  they  had  received  Casper's  letter  of  same  date,  July  20th,  con- 
taining the  additional  and  unacceptable  proposition  of  3,000  hampers  a  year. 
Also  before  it  was  filled  they  had  written,  and  Casper  had  received,  the  letter 
of  August  9th,  advising  that  the  terms  of  his  letter  of  July  20th  would  be 
more  fully  answered  on  Julius  Wile's  return.  Tlie  expression,  <in  the  mean 
time  we  beg  to  confirm  our  dispatch  of  this  day,'  referring  to  an  order  for 
goods,  would  seem  to  remit  that  order  to  the  usual  line  of  coniraercial  transac- 
tions, without  reference  to  a  permanent  contract.  Each  party  had  the  proposal 
of  the  other,  and  neither  had  yet  definitely  answered.  Casper  knew  that  his 
demand  for  the  sale  of  8,000  a  year  was  held  under  consideration,  and  could 
not  know  that  it  would  not  be  accepted.  There  is  no  proof  of  its  rejection 
earlier  than  defendants'  letter  of  September  17th,  when  they  inclosed  to  Casper 
a  contract  containing  'all  the  stipulations  agreed  upon  by  each  in  our  letters, 
excepting  the  part  of  obliging  ourselves  to  consume  3,000  packages.'  This 
letter  of  defendants,  written  17th  September,  twenty-three  days  after  the  date 
of  the  shipment,  that  is  claimed  to  be  decisive,  shows  that  the  defendants 
themselves  still  deemed  the  negotiations  pending  and  undetermined,  at  least 
in  the  matter  of  getting  a  formal  contract  signed.  In  their  letter  of  October 
1st  they  say  that  Casper's  letter  of  September  3d  was  received  since  tlieirletter 
of  September  14th.  It  is  therefore  only  a  presumption  that  it  was  received 
before  the  17th.  If  it  was,  they  knew  of  tlie  shipment  when  tliey  wrote  on 
tlie  17th,  and  still  did  not  treat  it  as  making  a  contract,  but  continued  the  ne- 
gotiations by  inclosing  a  proposed  contract  on  that  day.  Sucli  knowledge  on 
the  17th  would  only  malte  inevitable  the  conclusion  that  there  was  then,  in  the 
Judgment  of  the  parties  themselves,  no  contract. 

"But  such  conclusion  is  still  fairly  reached  without  any  proof,  and  with- 
out the  aid  of  the  presumption,  based  on  the  usual  course  of  the  mail,  that  on 
the  17th  of  September  the  defendants  had  received  Casper's  letter  of  the  3d 
of  that  month.  Casper,  by  his  letter  of  September  3d,  bad  declined  the  pro- 
posed 'allowance  for  advertisements;'  and,  by  rejecting  only  that,  had  pre- 
sumably assented  to  the  five-year  term  of  sole  agency  contained  in  defend- 
ants' letter  of  July  20tb.  But  that  did  not  make  a  contract,  for  he  did  not 
accept  the  offer  as  made.  He  rejected  the  expense  of  advertising,  and  his 
own  demand  of  3,00U  hampers  a  year,  then  under  consideration,  had  not  been 
accepted,  and  was  rejected  on  the  17t,h  September,  so  that  there  was  as  yet 
no  agreement  by  letter.  If  bis  letter  of  September  3d  must  be  held  an  ac- 
ceptance of  the  five-year  term,  because  not  objected  to,  there  was  yet  no  con- 
tract. He  did  not  withdraw  his  demind  for  the  sale  of  3,000  hampers  a 
year,  which  had  not  yet  been  acted  on.  and  without  such  withdrawal,  bis  as- 
sent to  the  five  years  would  not  bind  defendants  to  3,000  hampers  a  year,  so 
that  there  was  still  no  contract  binding  on  both  parties.  "We  thus  see  that 
each  party  knew,  and  by  every  letter  was  showing,  that  a  negotiation  was 
pending  that  the  proposals  made  by  each  were  mat^ally  different,  and,  as  it 
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tnnnd  out,  each  rejected  something  the  other  had  proposed,  and  Casper 
knowing,  when  be  did  the  act  that  is  supposed  to  indicate  assent,  that  one  of 
his  proposals  was  still  held  under  consideration.  It  is  true  that  the  rejection 
of  the  advertising  expenses  by  Casper,  and  the  rejection  by  the  defendants  of 
the  covenant  for  3,000  hampera  a  year,  were  after  the  act  that  is  claimed  to 
be  decisive.  But  they  are  in  the  correspondence  about  the  subject-matter. 
They  are  the  acts  of  the  parties  who  would  be  mutually  bound  if  a  contract 
existed,  and  they  throw  light  on  the  state  of  mind  of  the  parties ;  and  that 
state  of  mind,  whether  two  minds  had  met  and  assented,  is  the  question  in 
this  case.  Under  these  circumstances,  shall  the  act  of  shipping  the  goods  be 
held  an  unconditional  assent  to  the  contract  proposed  by  defendants,  without 
regard  to,  or  amounting  to  a  withdrawal  of,  the  counter-proposition  of  the 
shipper?  If  it  made  a  contract,  what  contract  was  made?  Only  that  pro- 
posed by  the  defendants,  or  that  and  the  counter-proposition  welded  into  one? 
Tlie  latter  inference  is  wholly  untenable.  Shipping  the  goods  clearly  did  not 
bind  the  defendants  to  the  3,000  hampers  a  year, — a  proposal  they  had  not  ac- 
cepted, and  afterwards  rejected.  Did  it  bind  the  plaintiff's  assignor  to  a  flve- 
year  agency  ?  Talien  by  itself,  it  might  well  be  so  held.  Taken  in  the  light 
of  tlie  situation,  and  of  the  correspondence  of  the  parties,  to  allow  it  this  ef- 
fect would  be  to  give  one  item  of  evidence  an  undue  probative  force;  allow- 
ing it  to  prove  that  there  was  a  meeting  of  minds,  when  other  evidence  in 
the  case  clearly  shows  that  they  were  material  differences  still  under  negotia- 
tion. It  may  be  that  in  this  attitude  of  the  parties  towards  each  other  the  de- 
fendants, who  seem  to  have  acted  in  entire  good  faith,  and  with  no  desire  to 
defeat  or  postpone  the  payment  of  just  bills,  were  not  bound  to  receive  the 
goods.  But,  having  received  them,  tiie  obligation  to  pay  attaches.  The  only 
question  before  me,  under  the  stipulation,  is  whetlier  the  contract  therein  de- 
scribed existed.  I  find  that  it  did  not,  and  that,  therefore,  judgment  must 
be  ordered  for  the  plaintiff.    *    *    *" 

Defendants  appeal. 

Argued  before  Ehrlioh,  McGown,  and  Fitsbke,  JJ. 

8.  F.  Higgins,  (D.  Lmentritt,  of  counsel,)  for  appellants.  Henry  WM», 
for  respondent. 

Ehruch,  J.  The  very  clear  and  close  analysis  of  the  evidence  by  the 
learned  referee  who  tried  the  cause,  has  very  much  lightened  the  labor  of  the 
appellate  court,  and  made  unnecessary  any  extended  review  of  the  facts.  The 
record  shows  that  both  parties  below  treated  the  question  to  be  determined 
as  one  of  law  only,  and  appellants  cannot  be  henrd  to  say  for  the  first  time, 
on  appeal,  that  any  disputed  matter  of  fact  was  involved  in  the  trial.  For  a 
like  reason,  appellants'  last  point,  that  in  any  event  it  should  be  held  there 
was  a  contract  extending  over  a  reasonable  time,  is  raised  too  late  to  be  con- 
sidered here.  Besides,  the  appellants  here  are  pleading  the  alleged  agreement 
as  an  affirmative  defense.  Therefore,  if  they  claim  damages  or  redress  for 
non-performance  of  a  contract  to  be  executed  in  a  reasonable  time,  their  p>osi- 
tion  is  precisely  that  of  plaintiffs  in  the  case  cited  by  appellants'  counsel,  and 
they,  not  respondent,  must  bear  the  burden  of  alleging  and  establishing  the 
same.  Pope  v.  Car  Co.,  107  N.  Y.  61,  13  N.  E.  Kep.  592.  It  might  well 
be  held,  also,  that  defendants'  Exhibit  No.  5,  upon  which,  confessedly,  hinges 
the  entire  defense,  should  receive  a  construction  less  liberal  for  appellants 
than  that  suggested  by  the  referee.  The  "conditions"  under  which  a  ship- 
ment was  authorized  and  made  are  plainly  the  conditions  therein  enumerated, 
and  do  not  at  all  include  a  contract  for  Qve  years,  which  appellants  requested 
respondent's  assignor  to  execute.  The  judgment  must  be  affirmed,  with 
costs. 

MoOowN  and  Pitsbee,  JJ.,  concur. 
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Damzio  v.  Abbet. 

(OJtj/  Ctmrt  0}  New  York,  Oeneral  Term.    Novamlier  80, 188S.) 

Salb— On  Credit  of  jl  Teobd  Febsos— Aotiox  ton  Pbjcb— FiKDiNa  or  Jcbt. 

PlaiDtiff,  a  dreBB-maker,  f  umUhed  dresses  to  'defendant,  an  actress,  then  in  the 
employ  of  B.,  a  manager.  Plaintiff's  agent  thereafter  aocepted  B.'s  not«  for  the 
amount,  aad  gave  him  a  bill  acknowledglBg  the  receipt  of  the  note  In  settlement.. 
The  note  went  to  protest.  The  evidence  was  confltotinf  as  to  whether  credit  was. 
originaIl7  given  to  defendant  or  B.  The  jury  found  for  defendant  Held,  that  this 
implied  a  miding  that  credit  was  giTen  to  B.,  and  that  being  so  the  fact  that  he  gave 
the  note  was  only  material  as  a  circmnstanoe  supporting  that  finding,  and,  the  ques- 
tion being  one  of  fact,  a  new  trial  was  prcfierly  refused 

Appeal  from  trial  term ;  Ehklioh,  Judge. 

Action  by  Nettle  Danzig,  a  dress-maker,  against  Florence  Gerard  Abbey, 
an  actress,  for  S643.64,  tbe  price  of  certain  dresses  furnished  to  defendant. 
At  the  time  the  goods  were  famished  defendant  was  an  actress  in  tbe  employ 
of  one  Eric  Bayley,  a  theatricul  manager,  and  the  dresses  were  for  use  on  the 
stage.  Defendant  alleged  that  they  were  furnished  on  the  credit  of  Eric  Bay. 
I^.and  were  afterwards  paid  for  by  his  note,  and  produced  in  evidence  a  bill 
for  the  amount  receipted  by  Isaac  Bloom,  plaintiff's  manag^er,  acknowledging' 
the  receipt  of  Bayley's  note  in  settlement.  Flaintlif  offer^  In  evidence  Bay- 
ley's  note,  with  certificate  of  protest  attached.  The  jury  found  for  defend* 
ant,  and  plaintiff  moved  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  evidence.  From  an  order  denying  a  new  trial  plain- 
tiff appeals. 

Argued  before  MoAdah,  C.  J.,  and  Bbowne,  J. 

Eaton  (£■  Lewtt,  for  appellant.    Olin,  Rives  di  Montgomery,  for  respondent. 

MoAdah,  C.  J.  The  jury  having  found  for  the  defendant,  wemnst  accept 
as  facts  established  by  the  findings:  First,  that  the  goods  were  furnished  on 
the  personal  credit  of  Mr.  Bayley,  the  defendant's  manager;  second,  that  the 
claim  was  satisfied  {snh  modo)  by  the  acceptance  of  Bayley's  personal  note. 
If  tbe  credit  liad  been  given  in  the  first  instance  to  the  defendant,  the  accept- 
ance of  the  note  of  Bayley,  afterwards  dishonored,  might  not  have  operated 
as  payment.  As  the  jury  found  that  credit  was  given  in  the  first  instance  to 
Bayley,  tbe  giving  of  the  note  by  blm  is  material  only  as  a  circumstance  tend- 
ing to  show  that  the  debt  was  his,  not  the  defendant's.  If  the  action  had 
been  against  Bayley,  the  giving  of  the  note,  afterwards  dishonored,  would  not 
have  prevented  a  recovery  on  the  original  cause  of  action  against  him.  The 
plaintiff's  difficulty  is  with  the  facts  found,  for  on  these  findings,  which  are 
safflciently  supported  by  the  evidence,  the  law  cited  in  support  of  a  reversal 
of  ttie  judgment  has  no  application.  It  follows  that  the  Judgment  appealed 
from  must  be  affirmed,  with  costs. 

Bbowne,  J.,  concurs. 

West  v.  Kubtz. 
(Common  Fleas  of  New  York  City  and  County,  Oeneral  Term.    December  8, 1888.) 
Chakpektt  awd  MArsraxANCE — PtrRCHAsa  or  Chose  in  Action  bt  Attorset. 

A  request  to  charge  that,  if  plaintiff  took  the  bond  in  salt  as  ooUoteral  for  money- 
loaned,  the  transaotlon  is  not  within  the  statute  forbidding  an  attconey  to  poKhaae 
a  chose  in  action  for  the  purpose  of  bringing  suit  on  it,  having  been  refused,  the 
charge  that  the  transaction  was  within  the  statute  unless  the  bond  was  talcen  with- 
out any  intention  of  bringing  suit  is  misleading,  as  the  statute  is  not  violated  un- 
less the  pnndiaae  is  stade  with  tbe  primary  Inteotef  bringing  salt. 

Appeal  from  trial  term;  Dalt,  Jadge. 

Action  by  Albert  F.  "West  against  William  Kurtz  on  bond  assigned  tojilain- 
tifl.    Plaintiff  appealed  from  a  judgment  for  defendant,  which  was  affirmed 
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by  the  general  term,  bat  a  reanfonifint  was  ordered.  For  opinion  on  motion 
for  renrgument,  see  2  N.  Y.  Snpp.  110. 

Argi]«d  before  Bookktateir  and  Van  Hobsbn,  JJ. 

A.  F.  Wett,  (Ckarlas  P.  Saiy,  of  counsel,)  for  appellant.  B.  Sttery  An' 
denon,  tat  respondent. 

Boo£8TAT£K,  J.  Tbis  action  was  bronght  to  recover  the  balance  due  on  s 
bond  given  by  the  defendant  to  Henry  Kurtz,  and  by  bira  assigned  to  Zimri 
West,  who  subaeqaently  assigned  to  the  plaintiff,  his  son;  the  latter  claiming 
it  W.1S  so  assigned  as  collateral  security  for  moneys  loaned.  The  defendant 
interposed  three  defenses:  First,  payment;  secondly,  that  the  plaintiff,  bo- 
inir  an  attorney,  took  the  bond  for  the  purpose  of  bringing  an  action  thereon; 
ami,  thirdly,  usury.  Only  the  second  and  third  defenses  were  litigated  on 
tlie  trial.  Tbe  jury  weare  instructed  by  the  court  to  answer  two  questions: 
{1)  Did  tbe  plaintiff  purchase  tlie  bond  in  suit  with  the  intention  and  for  the 
purpose  of  bringing  an  action  tliereon?  This  they  answered  in  the  atflrm-' 
tive.  The  second  question  was  in  relation  to  the  alleged  usury,  and  this  they 
answered  in  tbe  negative.  A  general  verdict  was  thereupon  rendered  for 
tbe  defendant;  benoe  this  appeal. 

When  tbe  appeal  was  first  before  a  general  term  of  this  court,  the  judg- 
ment was  afftrmed,'  but  afterwards  a  reargument  was  ordered,  because  an 
exception  taken  to  tbe  ruling  of  the  trial  judge  on  a  request  of  the  plaintiff 
tofbiirge  a  proposition  relating  to  the  question  first  submitted  to  the  jury  bad 
lieen  overlooked.  And  this,  we  think,  is  the  only  question  necessary  for  ns 
to  examine  at  this  tinoe,  as  the  other  points  argued  are  based  upon  tbe  testi- 
mony in  tbe  case,  which  may  be  changed  if  a  new  trial  is  bad.  Tbe  statute 
proliibitiug  attorneys  and  counselors  at  law  from  buying  bonds,  promissory 
nutes,  etc.,  with  the  intent  and  for  the  purpose  of  bringing  actions  thereon, 
was  enacted  to  prevent  an  evil  more  common  in  former  times  than  now;  hence- 
tlK-re  are  not  many  recent  decisions  on  tbe  subject,  but  we  tliink  former  ad- 
j'id:cations  fully  establish  the  following  propositions:  First.  The  mere  fact 
of  ihe  purchase  of  a  bond,  mortgage,  etc.,  by  an  attorney,  is  not  evidence  of 
a  ^■irchase  with  the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 
HiH  V.  Bartlett,  9  Barb.  301;  Bristol  v.  Dann,  12  Wend.  144.  Second.  An 
attorney  may  purchase  bonds,  etc.,  for  investment  or  for  profit  or  for  tbe  pro- 
tection of  ether  interests,  and  the  purchase  is  not  made  illegal  by  an  intent 
to  bring  suit,  if  necessary,  for  collection.  Moses  v.  MoDivitt,  88  N.  Y.  62. 
Ihird.  To  constitute  the  offense  the  primary  purpose  must  be  to  bring  suit^ 
w,<\  that  intent  must  not  be  merely  incidental  and  contingent.  Moses  v.  Jfo- 
bi'-itt,  supra.  And,  fourth,  that  the  purchase  must  be  made  for  the  very 
I',  rpose  of  bringing  suit.  Moses  v.  MoDivitt,  supra.  The  boilyof  thectiarge 
-Aai  not  excepted  to,  bncsiue  those  rules  of  law  were  not  stated  with  suili- 
'•lent  clearness;  but  at  the  conclusion  of  the  charge  the  plaintiff's  counsel  re- 
I'lPsted  the  court  to  charge  "that,  if  the  jury  believe  that  the  bond  was  trans- 
:-rr«i  to  the  plaintiff  as  collateral  for  an  advance  of  moneys  made  in  Febru- 
-rr,  ISS5,  that  that  took  tbe  transaction  out  of  tbe  operation  of  the  statute 
r- Meeting  the  bringing  of  suits  by  attorneys  in  their  own  name,  and  that 
!  e  jury  should  find  for  the  plaintiff  on  that  branch  of  the  case,"  This  re- 
iu"3t  the  eouit  might  well  have  refused  to  charge,  because  tlie  taking  of  the 
I'  ri'l  as  collateral  might  be  innocent  or  might  be  illegal,  depending  upon  the 
it'tHnt  and  purpose  for  which  it  was  taken.  If  taken  to  secure  an  existing 
■Hijt.  with  the  intention  of  bringing  a  suit  thereon,  if  necessary,  for  collection, 
til"  tmoaBcticm  would  not  be  obnoxious  to  the  statute;  but  if  taken  with  the- 
primaiy  intflstion  of  bringing  an  action  thereon,  such  intention,  not  being 
tlje  mere  cootingent  puxpose  of  bringing  a  suit  in  case  of  failure  to  collect^ 
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but  forming  the  primary  and  moving  purpose  in  procuring  the  transfer, 
would  bring  it  within  tlie  statute,  and  make  the  transaction  illegal.  But  tiie 
learned  judge,  instpad  of  refusing,  said:  "I  can  hardly  say  that.  It  was  not 
taken  out  of  the  statute  unless  transferred  free  from  the  intention  of  brin^* 
ingasuit.  I  think,  if  so  taken,  that  it  is  right  to  charge  as  you  request."  To 
which  plaintiff  excepted.  This  statement  we  think  too  broad,  and  it  may  have 
misled  the  jury.  Doubtless  the  learned  judge  had  still  fresh  in  his  mind  the 
limitations  to  the  prohibition  against  such  transactions  by  attorneys  be  bad 
stated  in  the  body  of  the  charge.  But  the  average  juror  drawn  from  ordinary 
business  pursuits  cannot  be  supposed  to  be  as  familiar  with  the  law  govern- 
ing a  prohibition  aimed  at  a  special  class,  and  affecting  a  few  oaly,  as  he  is 
with  those  laws  aflectiiig  tlie  rights  and  property  of  every  person  in  the  com- 
munity; and  hence  the  necessity  that  instructions  on  the  less  familiar  laws 
governing  particular  subjects  should  always  be  clear  and  specific,  accompa- 
nied by  such  limitations  and  qualiflcations  as  the  nature  of  the  case  demands. 
As  before  shown,  the  mere  purchasing  or  obtaining  title  to  a  bond,  etc.,  by 
an  attorney,  is  itself  colorless.  It  is  legal  or  illegal,  according  to  the  intent 
and  purpose  with  which  the  transaction  is  entered  into  by  the  attorney.  He 
may  have  the  intention  at  the  time  of  procuring  the  security  to  bring  suit 
upon  it,  if  necessary,  for  its  collection,  and  yet  the  transaction  would  not  be 
illegal.  But  the  ruling  of  the  learned  judge,  that  the  transaction  was  not 
taken  out  of  the  statute  unless  the  bond  was  transferred  "free  from  the  in- 
tention of  bringing  suit,  may  well  have  led  the  jury  to  think  they  should 
find  for  the  defendant,  even  though  they  found  from  the  evidence  that  plain- 
tiff's only  intent  was  to  sue  in  ctise  it  was  necessary  for  the  collection  of  the 
money  due  on  the  bond.  The  ruling  did  not  clearly  set  before  the  jury  the 
fact  that  the  only  thing  prohibited  by  the  law  was  the  purchase  of  securities 
with  the  primary  intent  and  purpose  of  bringing  an  action  thereon.  For 
this  we  think  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Van  HoBSEN,  J.,  concurs. 


Steabns  V,  Hemhbns  et  at. 
{Common  Pleat  of  New  York  City  and  CowntUi  General  Term.    December  8, 188S.) 

1.  APPEAI.— PbJLCTIOB — RsEIABINa. 

A  reorgument  ot  an  appeal  will  be  granted  only  when  acme  question  decisive  of 
the  case,  and  duly  submitted  by  oounael,  has  been  overloolced,  or  the  decision  is  in 
conflict  with  an  express  statute,  or  with  a  controlling  dedalon  to  wMoh  the  atten- 
tion of  the  court  was  not  called. 
8.  Samb— To  CoDBT  OF  Appkam— D«cisio»  OK  Facts— Rbasosiro  o»  Tbiai.  Judob. 

An  appeal  will  not  be  allowed  by  the  general  term  of  the  common  pleas  to  the 
court  of  appeals,  though  the  rettsons  assigned  for  his  decision  by  the  trial  justice 
may  be  unsound,  where  the  decision  Itself  is  correct,  and  depeiids  mainly  upon  a 
question  of  fact. 

On  motion  for  reargument.  Appeal  from  Second  district  court.  For  for- 
mer opinion,  see  1  N.  Y.  Supp.  52. 

Argued  before  Labbemobu,  G.  J.,  and  Bookstater,  J. 

U.  Joseph  and  Coudert  Bros.,  for  appellants.  Steams  i£  CurtUaxii  Cephas 
Brainerd,  for  respondent 

Feb  Cxtbiah.  It  is  not  necessary  for  the  judges  sitting  at  this  term  to  say 
whether  or  not  they  would  have  concurred  in  the  opinion  that  was  delivered 
at  the  time  this  cause  was  decided,  because  a  reargument  is  nut  to  l>e  ordered 
for  the  mere  reason  that  the  decision  of  one  general  term  does  not  meet  the 
approval  of  the  judges  composing  a  succeeding  general  term.  The  decision 
is  binding  upon  the  court,  as  well  as  upon  tiie  parties,  unless  a  reargument 
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be  had  for  some  of  the  reasons  mentioned  in  the  case  of  Curley  t.  Tomlinson, 
5  Daly,  288.'  Ttie  defendant  has  not  brought  this  application  within  the  rule 
iaid  down  in  Curley  v.  Tomlinson.  ISo  controlling  decision,  no  statute  de- 
cisive of  the  case,  has  been  overlooked,  and  no  better  reason  for  a  reargument 
hu  been  assigned  than  the  opinion  of  counsel  that  the  court  ought  to  have 
adopted  the  views  that  his  associate  urged  on  the  original  argument. 

Nor  does  there  seem  to  be  any  reason  for  our  allowing  the  defendant  to  ap- 
peal to  the  court  of  appeals.  It  may  be  true  that  the  reasons  assigned  by  Jus- 
tice Clasct  for  bis  decision  are  unsound  and  unsatisfactory,  but  that  is  not 
a  good  ground  for  oar  authorizing  an  appeal.  The  question  was,  is  the  de- 
cision right?  The  justice's  mental  processes  were  of  no  consequence,  if  hia 
conclusion  was  correct.  He  decided  this  case  upon  the  facts,  and  the  for- 
mer general  term  thought  that  that  conclusion  is  sound.  The  record  of  the 
conviction  of  the  defendant  did  not,  we  can  confidently  say,  anywise  affect  his 
conclusion  that  the  defendant  had  kept  a  gaming-house  on  the  demised  prem- 
ises. The  justice  explicitly  said  that  the  record  of  conviction  was  useful  only 
for  (he  purpose  of  showing  why  the  defendant  no  longer  permitted  gaming  to 
be  carried  on,  but  that  it  was  upon  other  evidence  that  lie  found  that  the  de- 
fendant was  guilty  of  keeping  a  t,'ambling-hou8e.  The  court  of  appeals  does 
not  sit  to  review  questions  of  fact,  and  there  are  no  questions  of  law  involved 
that  seem  to  us  to  require  consideration  by  the  court  of  last  resort.  The  mo- 
tion for  a  reargument,  and  the  motion  for  leave  to  go  to  the  court  of  appeals^ 
are  botb  denied,  with  910  costs. 


In  re  Oillioan's  Estate. 

(Stirroflate's  Court,  New  York  County.    November  8, 1888.) 

L  BzxcuTOBa  xkd  Adkisutsatoks— Accocktino  — Pabtibs— Receivbb  nr  Stmui- 

MK7TXBT  FBOCEEDIKOS. 

A  receiver  In  supplementary  prooeedingB  may  appear  on  the  accounting  of  the 
debtor  as  administrator  of  his  deceased  wife,  under  Code  ClvU  Proc.  N.  TT  S  3743, 
providing  that,  where  an  account  has  been  settled,  and  any  part  of  the  estate  r«- 
mains  to  be  distributed  to  creditors,  legatees,  etc,  or  their  assigns,  the  decree  must 
direct  its  payment  and  distribution. 
S.  Descext  ahd  Distkibctios— Rioht  of  SoKviviNO  Husband. 

Where  a  wife  leaves  no  heirs  or  next  of  kin,  her  husband  is,  under  8  Rev.  St.  N. 
T.  pt.  2,  art.  8,  |  79,  entitled  to  her  entire  estate  In  his  own  right,  and,  having  ex- 
haosted  it  for  bis  own  uses  before  the  appointment  of  a  receiver  in  supplementary 
proceedings  on  an  execution  against  him,  the  receiver  can  receive  nothing  from 
Bin  as  his  wife's  administrator. 

On  settlement  of  the  accounts  of  Thomas  Gilligan,  executor  of  Hannsb 
Gilligan,  deceased. 
Wm.  J.  Kane,  for  administrator.     W.  H.  Mundy,  for  receiver. 

Bansoh,  S.  Letters  of  administration  on  the  estate  of  decedent  were  is^ 
toed  to  Thomas  Gilligan,  her  husband.  In  December,  1881.  George  Grau  re- 
covered a  judgment  against  said  Thomas  Gilligan,  in  the  city  court,  and  in- 
stituted proceedings  supplementary  to  execution  in  said  action,  in  which 
Theodore  Martzloff  was  appointed  receiver,  with  the  usual  powers  and  duties. 
As  such  receiver  he  filed  a  petition  in  this  court  for  a  compulsory  accounting 
herein,  and  subsequently  a  voluntary  proceeding  was  instituted  by  the  ad- 
ministrator, and  the  two  proceedings  merged.  The  account  of  the  adminis- 
trator was  duly  filed,  and  objections  thereto  were  duly  made  and  filed  by  the 

'The  oonrt  in  tills  case  adopts  the  mie  laid  down  by  the  court  of  appeals  in  iifount  v. 
Jfttoheti,  3S  N.  T.  702,  which  Is  as  follows :  "Motions  for  reargument  should  be  founded 
onp^Mrs  showing  clearly  that  some  question  decisive  of  the  case,  and  dulj'  submitted 
by  oonnsel,  has  been  overlooked  by  the  court;  or  that  the  decision  is  in  conflict  with  an 
expreas  statnte,  or  with  a  controlling  decision,  to  which  the  attention  of  the  court  was 
not  drawn,  through  tbe  neglect  or  inadvertence  of  counsel.  ** 

T.8N.Y.B.I10.1 — 2 
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receiver.  The  matter  was  sent  to  a  referee,  who  has  filed  his  report,  to  which 
the  administrator  has  filed  exceptions.  Tlie  first  exception  is  to  the  first  find- 
ing or  conclusion  of  law,  that  Theodore  Martzlofl,  as  rM-eiver,  was  entitled  to 
and  properly  did  appear  in  this  proceeding.  Section  2734,  Code  Civil  Proc., 
provides  that  where  an  account^  judicially  settled,  as  prescribed  in  this  ar- 
ticle, and  any  part  of  the  estate  remains  and  is  ready  to  bo  distributed  to  the 
creditors,  legatees,  next  of  kin,  husband,  or  wife  of  the  decedent,  or  their  as- 
signs, the  decree  must  direct  the  payment  and  distribution  thereof,  etc.  This 
receiver  is  tlie  assignee  of  the  administrator's  share  in  hia  wife's  estate.  In 
Gibbons  v.  Shepaid,  2  Dem.  247,  it  was  held  that,  not  only  could  one  claim' 
ing  as  assignee  of  a  legatee's  interest  intervene  upon  the  judicial  settlement 
of  the  executor's  account,  under  section  2743,  but  that  an  assignee  of  h  legacy 
ordistributive  share  should  be  cited  to  attend  proceedings  for  accounting  and 
distribution.  There  can  be  no  doubt  but  that  this  receiver  was  entitled  to, 
and  properly  did,  appear  on  the  accounting.     The  exception  is  overruled. 

The  referee  has  charged  the  administrator  with  a  large  sum  for  rent  from 
1881  to  1886.  He  also  finds  as  a  fact  that  prior  to  the  appointment  of  the  re- 
ceiver the  said  administrator  used  the  balance  of  the  estate  for  his  individual 
nses,  and  that  he  was  the  husband  uf  intestate,  who  has  no  heir  or  next  of 
kin.  The  administrator  was  entitled  to  the  entire  estate  in  his  right  as  the 
hasband  of  intestate.  3  Rev.  St.  pt.  2,  art.  3,  §  79.  Hence  it  follows  that 
the  receiver  could  receive  nothing  in  the  right  of  the  judgment  debtor,  be- 
cause the  administrator  had  nothing  in  his  b^nds  as  such  administrator  be- 
longing to  liim.  The  referee's  report  in  this  respect  is  erroneous,  and  must 
be  overruled. 


In  re  Kennedy's  Estate. 

(Surrogate's  Court,  Cayuga  C(»mtiy.    November,  1888.) 

1.  Exemptions — Pession  Movet — Deposit  ts  Bask — Isterest-Bkarino  CEitrnnoATES. 
One  who  deposits  exempt  pension  money  in  bank,  taking  an  interest-bearing  oer- 
tiflcate  of  deposit,  receives  property  in  return,  and  the  right  of  exemption  is  lost. 
9.  Wills — CoNSTRncTioN — Payment  op  Debts— Exemptions. 

Where  a  testator  directs  the  payment  of  his  debts,  and  subsequently  gives  cer- 
tain specific  legacies,  exempt  pension  money  belonging  to  Mm  is  appropriated  to, 
and  must  be  applied  upon,  tne  debts,  in  preference  to  the  legacies. 

On  petition  for  citation  by  Henrietta  £.  Hoxie,  asking  for  a  judicial  settle- 
ment of  the  accounts  of  Anna  E.  Kennedy  and  Sarah  L.  Downer,  as  execu- 
trices  of  Terrence  J.  Kennedy.  Petitioner  is  a  creditor  of  decedent,  and  claims 
Mrtain  property,  which  legatees  contend  was  exempt,  and  passed  to  them  under 
the  will. 

Turk  di  Barnum,  for  petitioner  and  Sarah  L.  Downer.  Drummond  cfi 
Nellis,  for  Anna  £.  Kennedy.  F.  8.  Wright,  special  guardian  of  Frank  K. 
Copper. 

Teller,  S.  A  petition  was  filed  on  the  ISth  day  of  June,  1888,  by  Hen- 
rietta E.  Hoxie,  a  creditor,  asking  that  the  executors  be  cited  to  show  cause 
why  they  should  not  render  and  settle  their  accounts.  A  citation  was  there* 
upon  issued  in  accordance  with  the  prayer  of  the  petition,  returnable  .July  6th. 
The  proceeding  was  continued  to  July  12th,  at  whicti  time  both  execiitors  ap- 
peared and  filed  separately  petitions  for  the  judicial  settlements  of  their  ac- 
counts, upon  which  citations  were  issued  to  all  parties  who  were  shown  to  be 
interested  in  the  estate  of  the  decedent,  and  an  order  of  publication  was 
granted.  Upon  the  4th  day  of  September,  the  return-day  of  such  citation,  the 
petitioner  appeared  by  her  counsel,  each  of  the  executors  appeared  by  coun- 
sel, and  a  special  guardian  whs  appointed  to  represent  the  above-named  in- 
fant. The  proceeding  after  the  filing  of  proof  of  the  service  of  citation  was 
again  adjourned.    Separate  accounts  were  filed  by  the  executors,  October  16. 
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18S8,  and  evidence  wiis  thereupon  tuken.  It  appears  from  the  accounts  and 
evidence  that  Surah  L.  Downer,  one  of  tlie  executors,  has  received  and  sold 
property  of  the  deceased  to  the  amount  of  $583.50.  and  paid  out  for  debts  and 
expenses  the  sum  of  8220.34.  The  petitioner,  Henrietta  E.  Hoxie,  obtained 
a  judgment  against  tlie  executors  on  the  9th  day  of  January,  1888,  for  $6,- 
094.15.  Tlieie  are  other  debts  of  the  estate,  amounting  to  about  $600.  The- 
executor,  Anna  £.  Kennedy,  who  is  the  widow  of  the  decedent,  received  into 
her  possession  property,  including  interest  on  deposits,  to  ihe  .amount  of 
S2,610.17,  made  up  of  casli  on  deposit  upon  general  account  in  bank,  and  the 
amount  of  a  certificate  of  deposit,  taken  as  follows:  September  12,  1882,  the 
decedent  presented  at  the  banking-house  of  William  II,  Seward  &  Co.  checks, 
drawn  by  T.  L.  Poole,  as  United  States  pension  agent,  upon  the  assistant 
treasurer  of  the  United  States,  in  New  York,  for  pension  moneys,  to  which 
tlie  decedent  was  entitled  from  the  government  in  his  own  rigtit,  to  the 
amount  of  S3,873.12.  He  took  from  the  bank  a  certificate  of  deposit  for 
8-,000  of  this  amount.  The  cdrtificute  was  uiado  payable  to  his  own  order, 
with  interest.  Twice  the  decedent  drew  the  interest  upon  the  $2,000,  and 
each  time  took  u  new  certificate  for  the  principal  sum.  The  last  one  was 
dated  September  12,  1883,  and  was  outstanding  at  the  time  of  his  death,  Oc- 
tober 3,  1883.  The  executrix,  Anna  E.  Kennely,  presented  this  certificate  at 
the  bank,  where  it  was  m:ide  payable,  on  the  11th  day  of  May,  1885,  and  re- 
ceived the  interest  thereon,  and  $200  of  the  principal,  and  a  new  certificate 
for  $1,800,  payable  to  her  own  order  as  executrix.  The  question  now  arises 
between  the  petitioner,  as  creditor  of  the  estiite  of  Terrence  J.  Kennedy,  and 
Anna  E.  Kennedy,  individually  and  as  executrix,  whether  the  proceeds  of  the 
certificate  of  deposit  which  came  to  the  hands  of  the  latter  are  applicable  to- 
the  payment  of  the  decedent's  debts,  it  being  dairaed  that  the  exemption  of 
pension  money  from  levy  and  sale  by  virtue  of  an  execution,  provided  by  sec- 
tion 1393  of  the  Code  of  Civil  Procedure,  extends  to  the  property  in  question,, 
and  that  the  same  passes  to  the  legatees  named  in  decedent's  will. 

It  was  held  in  this  district,  in  the  case  of  Wygant  v.  Smith,  2  Lans.  185, 
under  the  act  of  1864,  (chapter  578,)  that  the  exemption  of  soldiers'  pay  and 
bounty  from  execution  did  not  extend  to  property  purchased  therewith.  The 
doctrine  of  that  case  was  fully  reaffirmed  in  Bank  v.  Carpenter,  14  Civil  Proc. 
R.  372,  as  applicable  to  section  1393  of  the  Code.  In  that  case  a  levy  under 
execution  had  been  made  upon  real  estite  purchased  by  the  judgment  debtor 
with  pension  money.  The  money  in  the  possession  of  the  pensioner  was  ex- 
empt, but  it  waa  held  tliat  when  he  voluntarily  exchanged  the  money  for  other 
property,  which  was  not  exempt,  the  exemption  did  not  attach  to  the  property 
purchased.  The  case  at  bar  involves  the  inquiry  as  to  whether  the  pension 
money  was  paid  away  and  exchanged  for  other  property,  or  still  retained  the 
character  of  pension  money  at  the  time  of  the  testator's  death.  Was  the  tak- 
ing of  an  interest-bearing  certificate  of  deposit  for  the  money,  the  purchase  of 
other  property  with  it,  or  merely  th6  depositing  and  receiving  a  receipt  for  the 
money?  It  was  held  by  the  supreme  court,  in  this  department,  in  the  case 
of  Burgett  v.  .FancA«r,35Hun,  647,  that  pension  money  deposited  in  a  bank, 
subject  to  a  party's  check,  without  interest,  and  for  which  a  deposit  slip  had 
been  given,  continued  to  be  exempt  from  execution.  The  court  placed  its  de- 
cision upon  the  ground  that  the  money  was  subject  to  the  draft  or  check  of 
the  owner,  and  was  undrawn  in  the  hands  of  the  bankers,  the  pay  and  bounty 
of  a  soldier.  A  clear  distinction  is  made  in  the  opinion  between  such  a  trans- 
action and  a  loan  of  money  upon  interest  to  the  bankers;  also  between  a  mere 
memorandum  and  a  certificate  of  deposit,  bearing  interest,  which  is  made  pay- 
able upon  presentation.  The  latter,  when  payable  to  order,  as  was  the  instru- 
ment held  by  the  decedent,  is  in  the  nature  of  commercial  paper.  Pardee  v. 
FUh,  60  N.  Y.  265.  It  represented  not  only  a  deposit,  but  an  investment,  and 
an  agreement  to  pay  interest  upon  a  loan.  It  was  property  obtained  in  exchange 
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for  tlie  pension  money,  and  was  as  distinct  from  it  as  would  Iiave  been  a  prom- 
issory note  purdiased  with  the  money.  It  is  contended  .by  counsel  for  the 
widow  that  the  testator  bad  the  right  to  give  away  the  pension  money,  and 
thiit  he  has  rightfully  disposed  of  the  same  by  his  will  to  the  exclusion  of  his 
creditors.  It  may  be  true  that  had  the  testator  given  the  money  to  bis  wife 
before  a  certificate  of  deposit  was  issued,  and  she  had  taken  the  certiBciite 
in  her  own  name,  that  his  creditors  could  not  have  reached  it,  but  the  trans- 
action with  the  bank  was  had  by  the  testator  personally,  and  the  exemption 
did  not  continue  to  thn  time  of  his  death. 

But  had  it  so  continued,  the  testator  would  seem  to  have  appropriated  the 
pension  money  with  all  his  other  property  to  the  discharge  of  his  debts  before 
the  payment  of  any  legacies.  After  directing  "that  the  sum  of  one  hundred 
dollars,  and  no  more,  be  expended  for  [his]  my  funeral  expenses,"  the  will 
proceeds:  "(2)  That  all  my  debts  are  paid. "  The  third  clause  provides  a  fund 
to  he  kept  invested,  the  income  of  which  is  to  be  used  in  the  care  of  a  ceme- 
tery lot  and  vault.  The  fourth,  fifth,  sixth,  setenth,  eighth,  and  ninth  clauses 
of  the  will  contain  specific  legacies.  By  the  tenth  clause  general  legacies  of 
money  to  the  amount  of  86U0  are  given,  with  the  direction  that,  "in  case 
there  is  not  enough  cash  on  hand  to  pay  the  same,  each  such  legacy  is  made  a 
charge  upon  my  real  estate. "  A  residuary  clause  then  follows,  by  which  all 
the  rest,  residue,  and  remainder  of  the  estate,  real  and  personal,  is  given  to 
the  testator's  wife  and  sister,  share  and  share  alike,  with  provision  for  the 
same  in  case  of  death  of  either  of  them  before  the  death  of  the  testator.  There 
is  no  specific  bequest  of  the  pension  money  or  of  the  certificate  of  deposit  pur- 
chased therewith,  but,  on  the  contrary,  the  provision  for  a  charge  of  legacies 
upon  his  real  estate  shows  that  the  testator  contemplated  the  possibility  that 
his  personalty,  aside  from  the  articles  of  comparatively  small  value,  specific- 
ally bequeathed,  would  not  be  sufficient  to  pay  his  debts  and  general  legacies. 
I  think  the  direction  in  the  commencement  of  his  will,  that  all  his  debts  be 
paid,  would  operate  as  a  dedication  of  the  pension  money  to  that  purpose,  if 
it  liad  continued  to  be  exempt  from  the  claim  of  creditors  at  the  time  of  testa- 
tor's death.  This  explanation  is  deemed  proper,  on  account  of  the  claim  of 
counsel  that  property  exempt  from  seizure  and  sale  upon  execution,  in  the 
life-time  of  the  judgment  debtor,  continues  thus  exempt  after  his  death,  for 
the  benefit  of  his  widow,  as  field  in  the  case  of  Becker  v.  Becker,  47  Barb.  497. 
In  that  case  an  execution  had  been  issued  prior  to  the  death  of  the  judgment 
debtor.  A  levy  was  made  after  his  death,  under  the  statute  authorizing  a  sale 
in  such  cases.  It  was  held  that  as  the  execution  bound  the  debtor's  property 
from  the  time  of  its  delivery  to  the  sheriff,  and  the  property  in  question  was 
then  exempt,  it  so  continued  after  his  death  in  the  hands  of  his  widow,  who 
continued  to  reside  in  the  house  occupied  by  her  husband  in  his  life-time  with 
her  minor  children,  for  whom  she  provided.  It  Is  not  necessary  to  decide 
whether  the  pension  money  in  question  would  have  continued  to  be  exempt 
from  the  claims  of  creditors  in  the  present  case,  if  specifically  bequeathed  to 
the  widow,  or  left  undisposed  of  by  will,  as  the  testator  has  expressly  appro- 
priated his  property  to  the  payment  of  bis  debts  by  the  very  instrument  under 
which  it  is  claimed  bis  widow  may  take  the  same  in  opposition  to  creditors. 
It  follows  that  the  avails  of  the  certificates  of  deposit  in  question  must  be  ap- 
plied to  the  payment  of  debts,  and  the  petitioner  is  entitled  to  share  therein 
ratably  with  other  creditors. 


Abell  et  dl.  V.  Bradneb  et  al. 
(Supreme  Court,  Special  Term,  Livingston  County.    Hay  10, 1888.) 
CoBTs— Secukitt  toh — Whbn  Required— Lachks. 

An  application  that  plaintiffs  be  required  to  give  security  for  costs  was  made  In 
April,  1^.  It  appeared  that  defendants  knew  at  least  as  early  as  September,  1887, 
that  plaintiffs  had  become  non-residents  after  the  action  was  brought.    The  causo 
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was  referred  In  November,  1887,  and  was  several  times  before  the  referee  before 
the  application  was  made.  Held,  that  defendants  were  guilty  of  Buch  laches  as 
would  deprive  them  of  their  right  to  require  security  for  coats,  though  Code  Civil 
free  IT.  Y.  i  3269,  provides  that,  where  plaintiff  ceases  to  be  a  resident  of  the  state 
after  action  brought,  security  for  costs  may  be  required,  and  section  8272,  that  where 
security  may  be  required,  the  court,  on  proof  of  the  facts,  shall  make  an  order  there- 
for. 

L  Same — Judqme:tt  against  Dbfbitdant. 

The  interlocutory  judgment,  granting  costs  to  plaintlfls,  defeats  defendants'  right 
to  require  of  {daintiffs  security  for  costs. 

On  motion  to  compel  plaintiffs  to  give  security  for  costs. 

It  appears  by  the  affidavits  on  which  the  motion  is  based  that  the  action  was 
commenced  in  May,  1S86,  tried  the  following  December,  and  decided  soon 
after.  From  an  interlocutory  judgment  entered  January  6,  1887,  one  of  the 
defendants  appealed  to  the  general  term,  where  the  judgment,  modified  in 
form,  was  aflSrmed,  and  a  further  interlocutory  judgment  was  entered  Novem- 
ber 11, 1887, by  which  the  cause  was  referred  to  John  B.  Strang  to  talce  certain 
accounts.  Several  hearings  have  been  had  before  the  referee,  and-  the  matter 
is  still  pending.  The  moving  papers  bear  date  April  19, 1888.  In  the  spring 
of  1887,  the  plaintiffs,  who  were  residents  of  New  York  when  the  action  was 
commenced,  removed  to  Minnesota.  The  opposing  affidavit  shows  that  the 
interlocutory  judgment  decreed  that  plaintiff  recover  costs,  and  the  judgment 
of  affirmance  was  with  costs  to  plaintiffs,  and  alleges  that  no  hearings  have 
been  had  before  the  referee,  without  objection  by  defendants,  since  they  hud 
knowledge  of  plaintiffs'  non-residence. 

E.  Harris,  for  plaintiffs.    J.  A.  Vanderlip,  for  defendants. 

AsoLB,  J.  Section  3269,  Code  Civil  Proc.,  provides  that  the  defendant  may 
require  security  for  costs  to  be  given  wlieie,  after  the  commen'-eraent  of  the 
action,  the  plaintiff  ceases  to  be  a  resident  of  the  stale;  and  section  3272  pro- 
vides that  where  security  for  costs  is  required  to  be  given,  the  court  in  which 
the  action  is  pending,  or  a  judge  thereof,  upon  due  proof  by  affidavit  of  the 
facts,  must  make  an  order  requiring  the  plaintiff  to  give  sncli  security.  It  is 
abundantly  settled  tliat  in  the  cases  mentioned,  in  section  8269  the  defendant 
may  require  security  for  costs  as  a  matter  of  absolute  right,  and  that  the  court 
has  no  discretion,  but  must  under  section  3272  make  the  order  for  security. 
But,  wherever  the  application  therefor  has  been  unusually  delayed,  the  grant- 
ing of  it  rests  in  the  sound  discretion  of  the  court,  and  the  defendants'  right 
to  require  security  may  be  lost  by  laches,  and  his  neglect  proiuptly  to  avail 
himself  of  such  benefit.  4  Civil  Proc.  B.  82,  note,  and  cases  cited.  Since 
the  authorities  in  that  note  collected,  the  following,  pertinent  to  tlie  ques- 
tion of  delay  and  waiver,  have  followed  in  the  same  direction:  In  Fitzsim- 
mons  v.  CurUy,  6  Civil  Proc.  B.  156,  where  it  was  claimed  that  the  plain- 
tiff had  become  a  non-resident  since  the  commencement  of  the  action,  the 
court  said:  "We  are  also  of  opinion  that  tlie  defendant,  by  proceeding  with 
the  trial  before  Judge  Freedman,  waived  bis  right  to  the  security.  So  far 
as  appears,  be  knew  all  about  the  facts  he  has  stated  in  his  alBdavit  prior  to 
commencing  the  trial,  and,  knowing  all  those  facts,  he  proceeded  with  the 
trial,  and  did  not  make  this  application  until  Judge  Freedman  had  suspended 
the  trial,  and  ordered  certain  issues  to  be  tried  by  a  jury.  It  was  then  too 
late. "  In  the  present  case,  the  defendant,  by  not  disclosing  when  he  acquired 
the  knowledge  that  plaintiffs  had  become  non-residents,  no  presumption  is  to 
be  indulged  in  his  favor  as  to  when  he  obtained  the  knowledge.  They  were 
all  non-residents  as  early  as  Septemljer,  1887,  and  since  thf-n,  and  before  mak- 
ing this  application,  the  interlocutory  judgment  on  the  decision  uf  the  general 
term  has  been  entered,  and  the  hearing  before  the  referee  has  b.-en  entered 
opoB.  In  McDonald  v.  Peet,  7  Civil  Proc.  B.  200,  the  action  was  commenced 
July  31, 1883,  by  a  plaintiff,  who  was  known  to  the  defendants  to  be  a  non- 
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resident,  but  they  did  not  move  for  security  until  February  15,  1884;  and  it 
was  held  that  although  the  right  to  security  was  absolute,  not  resting  in  the 
discretion  of  the  court,  yet  that  it  was  lost  by  the  laches  which  operated  as  a 
waiver.  That  case  differs  from  the  present,  in  that  it  appeared  that  defend- 
ants Icnew  of  the  non-residence  of  the  plaintiff  when  the  action  was  com- 
menced. I  am  led  to  the  conclusion  that  the  delay  of  defendant  must  defeat 
this  motion. 

Another  point  is  made  against  this  motion,  viz.,  that  the  interlocutory  judg- 
ment against  the  defendants  must  defeat  it.  This  would  certainly  have  been 
so  under  the  Kevised  Statutes.  Butler  v.  Wood,  10  How.  Pr.  313;  Flint  v. 
Van  Deunen,  24  Hun,  440.  In  a  case  arising  under  section  3276,  where  the  lan- 
guage is  as  imperative  on  the  court  to  grant  the  order  as  it  is  in  section  3272, 
it  was  held  that  a  judgment  against  the  defendant  should  defeat  1ms  motion. 
Brackett  v.  QrUvoold,  12  N.  Y  St.  Itep.  402;  citing  Flint  v.  Van  Bettsen, 
»upra.  And  I  am  inclined  to  the  opinion  that  tliis  point  is  good  in  the  present 
«ase.    Motion  denied,  with  $10  cost. 


BiYERA  V.  Fnm  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    Angnst  28, 1888.) 

EaSBMKNTS— OBSTRncTION— EXOAVATINO  DNDER  AlLBT— INJUNCTIOM. 

An  excavation  under  an  alley  along  which  plaintiff  has  a  right  of  way  is  not  snch 
an  interference  as  will  justify  the  interposition  of  a  court  of  equity. 

Action  by  Joseph  Bivera  against  Edward  Finn  and  otiiers,  for  excavating 
under  an  alley  over  which  plaintiff  had  the  right  of  passing. 

Edward  S.  Rapallo,  for  plaintiff.     Edward  B.  Sehell,  for  defendants. 

Ingeaham,  J.  In  1817,  one  Stewart  conveyed  the  lot  owned  by  the  plain- 
tiff to  Bartholp,  and  that  deed  contained  a  covenant  giving  to  the  grantee  "the 
right  of  passing  and  repassing  through  the  alley,  without  being  a  hinderance 
or  annoyance  to  such  other  persons  as  the  parties  of  the  first  part  have  priv- 
ileged or  may  hereafter  privilege."  By  that  rigtit  the  grantee  and  his  assigns 
were  given  the  right  of  passing  and  repassing  through  the  alley.  They  bad 
no  title  to  the  fee,  and  were  given  no  right  to  use  either  the  land  below  the 
surface  or  the  air  above.  It  was  a  mere  right  of  passage,  and,  as  long  as  that 
right  of  passage  is  not  interfered  with,  plaintiff  has  no  cause  of  complaint. 
By  that  deed  the  title  to  the  fee  remained  in  the  owner  of  the  alley,  who  was 
entitled  to  use  it  in  any  way  not  inconsistent  with  the  grantee's  right  of  pas- 
sage, and  no  excavations  of  the  soil  or  use  of  the  land  underneath  the  surface 
of  the  ground,  so  long  as  the  right  of  passage  was  not  interfered  with,  was 
an  impairment  of  the  plaintiff's  right.  Tliere  was  no  evidence  upon  the  trial 
to  show  that  the  defendants  intended  or  threatened  to  interfere  with  this  right 
of  passage,  or  to  interfere  with  the  use  of  the  alley  as  a  means  of  access  to  the 
plaintiff's  premises.  The  excavation  of  the  earth  underneath  the  iUley  was 
not  such  an  interference  as  would  justify  the  interposition  of  a  coui-t  of  equity. 
I  think,  therefore,  the  plaintiff  has  failed  to  make  out  a  cause  of  action,  and 
the  complaint  should  be  dismissed,  with  costs. 


Boston  Nat.  Bank  c.  Abmovb  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    November  28, 1888.) 
Plbabino — ^Amendmbst— Date  o»  Complaint. 

Where  a  date  In  the  copy  of  a  sworn  complaint  served,  is  different  from  the  orig- 
inal, defendants'  motion  to  make  the  original  conform  to  the  copy,  and  for  general 
relief,  is  properly  denied;  the  remedy  being  either  to  strike  the  original  from  the 
.records,  or  set  it  aside,  on  the  grouiid  that  it  has  not  been  served. 
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Appeal  from  special  terra.  New  York  county;  Georqe  C.  Barrett,  Jus- 
tice. 

Action  on  notes  by  ttie  Boston  National  Bank  against  Paul  J.  Armour  and 
Charles  W.  Armour.  Motion  by  defendants  for  an  order  directing  the  clerk 
to  change  a  date  in  plainti£F's  sworn  complaint  so  as  to  make  it  conform  to 
the  copy  served,  and  praying  for  general  relief.  Motion  denied,  and  defend- 
ants  appeal. 

Argued  before  Yam  Brunt,  F.  J.,  and  Brady  and  Maoomber,  JJ. 

C.  B.  Smith,  for  appellants.     Wm.  B.  Stiger,  for  respondent. 

VAX  Brunt,  F.  J.  It  seems  to  us  apparent  that  the  court  has  no  power 
to  interpolate  anything  in  an  affidavit  or  sworn  complaint.  Such  a  proceed- 
ing would  be  falsifying  the  oath  of  the  party  swearingto  the  affidavit  or  plead- 
ing. It  may  be  trije  that  the  phiintif^  might  be  lield  to  the  pleading  served, 
but  such  obligation  is  to  be  enforced  by  another  and  very  dilTereut  method. 
The  remedy  necessiarily  must  be,  either  to  strike  from  tiie  records  the  orig- 
inal comphiint,  upon  the  ground  that  no  copy  of  that  complaint  has  been  served, 
or  to  set  aside  the  service  of  the  complaint  upon  the  ground  that  no  copy  of 
the  original  has  ever  been  served.  Relief  of  this  character  is  so  distinct  from 
that  asked  for,  that  under  the  general  prayer  for  relief  such  relief  should  not 
have  been  granted.  Under  a  general  prayer  for  relief  upon  a  motion  every 
possible  relief  should  not  be  grunted,  but  it  should  be  allied  to  what  is  asked 
for,  and  not  entirely  distinct  therefrom.  The  order  appealed  from  should  be 
affirmed,  with  $10  costs  and  disbursements. 

Macx)mb£b  and  Bradt,  JJ.,  concur. 


Duffy  «.  Duffy  et  dl. 

{Bwjpreme  Court,  Ctenerdl  Term,  First  Department.    November  98, 1888.) 

Pakhtiok — Of  Land  SnaizcT  to  Poweb  o»  Sai,b — Action  bt  Heib. 

Under  Code  Civil  Proc.  N.  Y.  S  1532,  authorizing  partition  and  sale  between  ten- 
ants In  common,  section  1533,  prohibiting  a  sale  where  the  co-owners  are  remainder- 
men or  reversioners,  and  section  1537,  providing  that  one  E^eging  that  he  is  a  joint 
tenant,  as  heir,  may  maintain  an  action  for  partition,  though  there  is  an  apparent 
devise  to  another,  but  that  he  must  allege  and  prove  in  such  action  that  the  devise 
is  void,  an  heir  may  maintain  an  action  for  sale  in  partition  of  lands,  to  sell  which 
a  power  in  trust  has  been  vested  in  the  widow,  without  any  designation  of  the  time 
within  which  it  must  be  exercised ;  the  power  being  no  such  devise  as  renders  the 
prohibiting  sections  applicable. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  Duffy,  heir  at  law  of  Philip  Duffy,  against  Catherine  Duffy 
his  widow,  Francis  Duffy,  Susan  Daly,  and  others,  heirs  at  law,  for  sale  in 
partition  of  certain  parcels  of  land  of  decedent.  Sale  ordered,  and  defendant 
Catherine  Duffy  appeals.  Code  Civil  Proc.  X.  Y.  §  1532,  authorizes  an  action 
for  partition  between  tenants  in  common,  and  sale  wliere  partition  cannot  be 
made  without  prejudice.  Section  1533  prohibits  a  sale  in  partition  proceed- 
ings between  co-owners  of  a  remainder  or  revereiou;  and  section  1537  pro- 
vides that  one  alleging  that  he  is  a  joint  tenant  as  heir  may  maintain  an  ac- 
tion for  partition,  though  there  is  an  apparent  devise  to  another,  but  that  be 
must  allege  and  prove  in  such  action  that  the  devise  is  void. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkady  and  Daniels,  JJ. 

J}eU>s  McCurdy,  for  appellant.  William  Irwin,  for  respondent,  Susan 
Daly. 

Dakiels,  J.  By  the  judgment  which  has  been  recovered,  a  sale  in  parti- 
tion is  directed  of  two  parcels  of  land  situated  on  Seventy-fourth  street,  be- 
tween Second  and  Third  avenues,  in  the  city  of  New  York.    The  larger  par- 
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eel  is  25  feet  front  and  rear,  by  102  feet  2  inches  in  depth.  Eacli  of  these 
parcels  of  land  was  owned  at  the  time  of  his  decease  by  Philip  Duffy,  who  left 
a  will  deviBiDg  one  undivided  half  of  the  larger  piece  of  ground  to  his  widow 
in  lieu  of  dower.  The  will  made  no  other  disposition  of  any  part  of  the  prop- 
erty of  the  testator  after  the  payment  of  his  debts,  funeral  and  testamentary 
charges;  but  the  testator  authorized  his  widow,  Catherine  Duffy,  as  execu- 
trix of  the  will,  "to  sell  and  dispose  of  said  estate  at  public  auction,  and  to 
convey  the  same,  with  full  power  to  execute  a  good  and  sufficient  deed  inlaw 
therefor."  The  plaintiff  is  one  of  the  heirs  at  law  of  the  testator;  and,  as  no 
otiier  part  of  his  real  estate  has  been  devised  than  the  undivided  half  given 
to  the  widow,  she,  together  with  the  other  heirs  at  law,  became  entitled  by 
descent  to  the  other  undivided  half  of  this  piece  of  land,  and  also  to  the  other 
parcel  of  land  adjoining  it  on  the  east,  and  being  only  three  feet  front  and 
rear,  and  of  the  same  depth  as  that  described  and  mentioned  in  tlie  will.  She 
brought  her  action  for  the  partition  of  these  two  parcels  of  real  estate  as  such 
heir  at  law,  and  it  has  been  resisted  by  the  widow,  who  Is  the  only  appellant, 
on  the  ground  that  she  became  vested  with  and  entitled  to  execute  this  power 
of  sale  by  the  will  of  the  testator.  A  dispute  has  arisen  between  the  parties 
as  to  whether  the  power  of  sale  includes  the  entire  estate  in  the  parcel  of  land 
in  which  the  widow  has  been  given  an  undivided  half,  or  both  of  these  par- 
cels of  land;  and  it  has  been  further  objected  to  as  an  entirely  illegal  act  on 
the  part  of  the  testator;  and  authorities  have  been  cited  in  support  of  the 
latter  position,  but  in  those  cases  the  court  proceeded  no  further  than  to  hold 
that  the  power  was  inoperative  as  to  property  otherwise  and  directly  devised 
by  the  testator.  Lotett  v.  Kingsland,  44  Barb.  560;  Lovett  v.  Qillender,  35 
N.  Y.  617.  620;  Hetzel  v.  Barber,  69  N.  Y.  1.  But  there  was  no  devise  of 
the  testator's  estate  in  this  instance  beyond  that  given  to  the  widow;  and, 
even  though  the  power  shall  be  held  to  be  inoperative  over  that  undivided 
half,  the  residue  of  the  estate  still  descended  to  the  heirs  at  law,  being  unde- 
vised by  the  testator,  subject  to  her  future  executioaof  this  power,  provided 
it  should  be  so  construed  as  to  indude  that  part  of  the  testator's  estate. 
Crittenden  v.  Fairchild,  41  N.  Y.  289;  Lent  v.  Howard,  89  N.  Y.  176.  It 
is  not,  however,  necessary  to  determine  whether  these  objections  to  the  power 
are  well  taken  or  not,  for  the  reason  that  if  it  should  include  the  other  undi- 
vided interest  in  the  larger  parcel  of  land,  as  it  probably  might,  or  that,  to- 
gether with  the  smaller  parcel  of  land,  it  would  not  stand  in  the  way  of  the 
right  of  the  plaintiff  to  maintain  an  action  for  the  partition  of  the  estate. 
'While  the  power  is  a  power  in  trust,  no  time  has  been  fixed  in  the  direction 
given  to  the  testatrix  within  which  it  is  to  be  exercised,  but  that  has  been 
left  to  her  own  volition,  subject  to  the  power  of  the  court  to  compel  its  exe- 
cution for  the  benefit  of  the  parties  interested  in  it.  2  Rev.  St.  (6tb  £d.)  p.  1115, 
§  1 17.  Subject  to  this  power,  certainly  the  entire  real  estate  not  devised  to  the 
widow  descended  to  the  testator's  heirs  at  law.  Lent  v.  Howard,  89  N.  Y. 
169,  176.  And  they  thereby  became  tenants  in  common  with  the  widow  in 
the  larger  parcel  of  the  testator's  real  estate,  and  between  themselves  in  the 
smaller  of  the  two  parcels.  And  when  an  estate  in  lands  may  be  held  in  this 
manner,  section  1532  of  the  Code  of  Civil  Procedure  has  secured 'the  right  to 
either  one  of  the  tenants  in  common  to  prosecute  and  maintain  an  action  for 
the  partition  of  the  estate.  This  right  has  been  unqualifiedly  given  where 
the  facts  are  that  the  parties  are  tenants  in  common,  as  they  appear  to  lie  in 
this  action.  The  suit  has  not  been  prohibited  by  anything  conbdned  in  the 
succeeding  section  relating  to  remainder-men,  for  this  estote  is  held  by  the 
parties  owning  it  in  common  in  fee.  Neither  is  the  right  to  maintain  the  ac- 
tion dependent  upon  any  devise  of  the  testator's  estate  being  declared  void,  as 
that  has  been  provided  for  by  section  1537  of  the  Code  of  Civil  Procedure. 
There  was  no  other  devise  in  this  instance  than  that  of  the  undivided  interest 
to  the  widow,  which  was  given  to  her  in  lieu  of  her  dower,  and  the  validily 
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of  which  has  bren  neither  assailed  nor  made  the  subject  of  objection.  So  far 
from  anything  contained  intlie  Code  of  Civil  Procedure  being  in  conflict  with 
the  right  of  the  plaintiff  to  maintain  this  action  because  of  the  e.\istence  of 
this  power,  its  provisions  appear  to  be  clearly  in  her  favor,  and  in  no  way  sub- 
ject to  qualification  on  account  of  the  existence  of  this  power;  and  that  was 
considered  to  be  their  effect  in  Thornton  v.  Stilwell,  4  N.  Y.  St.  Bep.  859. 
The  case  of  McGregor  v.  Me9regoi\  22  Wkly.  Dig.  305,  has  been  brought  to 
the  attention  of  the  court  as  an  authority  opposed  to  the  right  of  the  plaintiff 
to  maintain  this  action,  but  (hat  is  not  the  effect  of  the  decision  made  in  that 
case;  for  there  a  valid  trust  had  been  created  which  was  still  in  existence, 
and  oonsequently  deprived  the  plaintiff  of  the  right  to  maintain  an  action  for 
the  partition  of  the  estate.  There  was  no  such  title  existing  in  tlie  plaintiff 
there  as  the  law  has  required  to  justify  such  an  action.  No  question  has  been 
presented  as  to  the  liability  of  the  widow  to  account  for  the  rents  and  profits, 
since  the  death  of  the  testator,  of  so  much  of  the  real  estate  as  was  not  de- 
vised to  her  by  the  will;  and  her  liability  for  that  accounting,  not  being  re- 
sisted in  support  of  the  appeal,  may  be  assumed  by  the  court  to  have  been 
rightly  disposed  of  at  the  trial.  The  judgment  which  was  directed,  so  far  as 
it  has  been  brought  in  question,  appears  to  be  right,  and  it  should  be  afiSrmed, 
with  costs. 

Yam  Brunt,  P.  J.,  and  Bbady,  JJ.,  concur. 


Van  Sinderen  e.  Lawrbnob. 
(Supreme  Court,  General  Term,  First  DepartmetU.    November  S8, 1888.) 

TrDSTU — ACCOCNTS — RiOHT  TO  TkUST  PuND — POWBR  OP  BuSXOOATIC. 

Under  Code  Civil  Proc.  N.  T.  c.  18,  tit  6,  relating  to  testamentary  trusteea  and 
their  accounts,  these  are  to  be  rendered  and  settled  before  the  surrogate,  in  the  same 
manner  as  those  of  executors  and  administrators.  By  chapter  18,  tit.  1,  art.  8,  the 
jurisdiction  of  the  surrogate  over  such  accounts  is  confined  to  their  settlement,  and 
does  not  extend  to  the  determination  of  any  collateral  disputes  as  to  the  interest  of 
claimants  of  the  fund.  Hection  3789  provides  that  a  contest  between  the  account- 
ing party  and  the  other  parties  as  to  property  alleged  to  belong  to  the  estate  and 
daimed  by  the  executor  or  administrator,  or  debts  between  him  and  decedent,  may 
be  tried  as  any  o^er  issue  raised  in  the  surrogate's  court.  Section  2818  declares 
that  a  controversy  arising  on  the  settlement  of  the  trustee's  accounts,  respecting 
the  right  of  a  party  to  a  share  in  the  money  or  other  personalty  to  be  distributed, 
must  be  determined  as  other  issues  are.  Held,  that  the  surrogate  has  no  power  to 
decide  an  objection  raised  by  the  trustee  that  a  party  should  not  be  heard  on  the  ac- 
counting because  he  has  given  the  trustee  a  general  release  of  Ills  interest  in  the 
estate.  That  such  an  issue  must  be  tried  by  a  separate  action  is  shown  by  the  lat- 
ter part  of  section  2812,  which  provides  that  if  the  controversy  remains  undeter- 
mined after  the  settlement  of  the  other  questions  on  which  distribution  depends, 
the  decree  must  direct  a  sufficient  amount  to  be  retained  or  deposited  to  pay  the 
claim  when  it  is  due,  recovered,  or  settled. 

Appeal  from  special  term.  New  York  county. 

Action  by  Adrian  Van  Sinderen,  testamentary  trustee  of  the  estate  of  Will- 
iam lAwrence,  deceased,  to  enjoin  proceedings  in  plaintiff's  accounting  be- 
fore the  surrog.ite  until  a  certain  release  alleged  to  have  been  given  him  by 
defendant,  William  B.  Lawrence,  should  be  established  as  a  conclusive  dis- 
cbarge of  the  latter's  claims  against  plaintiff  or  the  estate.  Defendant  ap- 
peals from  an  interlocutory  judgment  overruling  his  demurrer. 

Argued  before  Van  Bktjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Albert  Bach,  for  appellant.    Eugene  L.  Richards,  Jr.,  for  respondent. 

Daniels,  J.  The  plaintiff  is  the  trustee  of  the  estate  of  William  Law- 
rence, deceased.  In  January,  1887,  be  presented  his  petition  to  the  surrogate's 
court  for  the  county  of  New  York  for  a  citation  directed  to  ihe  beneficiaries 
under  tbe  last  will  and  testament  of  the  testator  to  attend  the  judicial  settle- 
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ment  of  the  plaintiff's  accounts  as  such  trustee.  The  citation  was  issued  and 
served,  and  after  its  return-day  an  application  was  made  bv  the  defendant  for 
leave  to  be  made  a  party  to  the  accounting,  whicli  was  allowed  by  the  sur- 
rogate. He  thereupon  filed  objections  to  the  accounts,  and  it  was  referred  by 
the  surrogate  to  a  referee  to  take  the  accounting.  .  The  plaintiff  in  the  action 
objected  to  the  defendant  being  heard  upon  the  accounting,  on  the  ground 
that  a  general  release  had  been  executed  and  delivered  by  him  to  the  plaintiff 
on  the  17th  of  March,  1866,  by  which  he  relinquished  and  released  all  and 
singular  his  right,  title,  and  interest  in  and  to  the  entire  trust-estate,  both 
real  and  personal,  wheresoever  the  same  might  be  situated,  of  the  said  Will- 
iam Lawrence,  deceased,  under  and  by  the  terms  and  provisions  of  bis  last 
will  and  testament,  and  acknowledj;ed  tlie  full  receipt  and  satisfaction  of  all 
claims  and  demands  in  his  behalf  against  the  estate  and  against  the  plaintiff 
as  executor.  Both  the  surrogate  and  the  referee  declined  to  pass  upon  the  va- 
lidity of  the  release,  or  to  hear  and  consider  the  objections  made  against  it  by 
the  defendant,  and  this  action  was  accordingly  brought  to  enjoin  the  proceed- 
ings before  the  surrogate,  until  upon  its  hearing  and  decision  the  release  might 
be  established  as  a  conclusive  discliargeof  the  plaintiff  from  the  claims  against 
himself  or  against  the  estate  by  the  defendant. 

The  allegations  contained  in  the  complaint  were  sufficient  to  bring  the  case 
within  the  authority  of  the  decisions  maile  in  lie  Brotmi,  3  Civ.  Proc.  R.  39, 
45-51;  Re  Giles  Estate,  11  Abb.  N.  C.  57;  Pettigrew  v.  Foshay,  12  Hun. 
486;  and  Wright  v.  Fleming,  76  N.  Y.  517,  provided  the  authority  of  tlie 
surrogate  over  the  controversy  concerning  the  release  was  substantially  the 
same  as  it  would  have  been  if  the  application  had  been  made  for  the  account- 
ing by  an  executor  or  administrator. 

In  support  of  the  demurrer  and  of  this  appeal  the  appellant  has  insisted 
that  the  authority  confeiTCd  upon  the  surrogate  over  the  settlement  of  the  ac- 
counts of  a  trustee  are  broader,  and  so  much  more  extended  than  it  is  over 
the  accounts  of  an  executor  or  administrator,  as  to  include  the  power  to  try 
and  determine  the  questions  which  have  arisen  concerning  the  execution,  de- 
livery, and  effect  to  be  given  to  the  releiise.  But  the  provisions  contained  in 
the  Code  do  not  seem  to  sustain  this  distinction.  By  section  2802,  any  trustee 
created  by  a  last  will  and  testament,  or  appointed  by  competent  authority  to 
execute  the  trust,  may  at  any  time  file  an  intermediate  account,  and  annually 
render,  and  finally  judicially  settle,  his  accounts  before  the  surrogate  of  tlie 
county  having  jurisdiction  of  the  estate  or  trust.  But  this,  it  has  been  fur- 
ther declared,  is  to  be  done  in  the  manner  provided  by  law  for  the  final  judi- 
cial-settlement of  the  accounts  of  executors  and  administrators;  and  the  effect 
to  be  given  to  the  decree  is  to  be  the  same,  and  no  greater,  than  a  decree  en- 
tered upon  the  settlement  of  the  accounts  of  an  executor  or  administrator,  and 
an  appeal  is  allowed  to  be  taken  from  the  decree  in  the  same  manner.  From 
the  language  of  this  section  it  seems  to  have  been  the  purpose  of  the  legislature 
to  confer  uponthesurrogate  the  same  power  over  the  settlementof  the  accounts 
of  the  trustee  which  was  previously  given  to  him  over  the  accounts  of  execu- 
tors or  administrators ;  and  that  power,  both  by  this  section  and  also  those 
contained  in  article  2,  tit.  4,  c.  18,  Code,  has  been  to  do  no  more  than  to  settle 
and  judicially  determine  the  accounts  themselves.  No  authority  has  been  con- 
ferred to  enter  upon  the  hearing  and  determination  of  any  collateral  or  inci- 
dental disputes  involving  the  right  or  title  of  either  of  the  claimants  to  an 
interest  in  the  estate,  after  that  may  have  been  formally  released,  as  it  was 
in  this  case.  By  section  2807  of  the  Code  power  has  been  given  to  the  sur- 
I'ogate  to  compel  a  judicial  settlement  of  the  accounts  of  a  testamentary  trus- 
tee in  three  speciQed  classes  of  cases;  but  tlie  power  there  conferred  has  been 
limited  entirely  to  the  settlement  of  the  accounts  themselves.  And  the  other 
sections  succeeding  section  2802,  to  and  includiug  2806,  and  from  2808  to  2815 
of  the  Code,  relating  to  the  proceedings  before  the  surrogate,  have  extended 
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bis  jurisdiction  no  farther  than  over  the  aettleroent  of  theaecounts,  the  manner 
in  which  the  parties  are  to  be  brought  before  tlie  surrogate  for  this  object,  and 
the  effect  to  be  given  to  the  final  decree.  That  bis  jurisdiction  was  intended 
to  be  limited  to  this  object  further  appears  from  the  application  made  by  section 
2810  of  sections  2729-2781  to  the  proceedings  allowed  to  be  taken  before  the 
surrogate;  and  the  same  result  follows  from  the  application  of  spctions  2734- 
2737,  2739-2741,  2743,  2744,  and  2746  by  section  2811  to  the  same  proceed- 
ings, for  these  sections  so  applied  do  no  more  than  to  regulate  the  power  of 
the  surrogate,  and  prescribe  the  manner  in  which  the  proceedings  are  to  be 
taken,  the  hearing  to  be  had,  and  the  disposition  or  distribution  of  the  funds 
found  in  the  hands  of  the  executor  or  administrator.  Section  2739  forms  no 
exception  to  this  construction,  for  that  has  done  no  more  than  to  provide  that 
the  executor  ur  administrator  may  prove  as  a  part  of  the  settlement  any  debt 
owing  to  himself  by  the  decedent;  and  when  a  contest  arises  between  the  ac- 
counting party  and  any  of  the  other  parties,  respecting  property  alleged  to 
belong  to  the  estate,  but  which  may  be  claimed  bv  the  executor  or  administrator, 
or  concerning  a  debt  alleged  to  be  due  from  him  to  the  decedent,  or  from  the 
decedent  to  the  personal  representative,  there  the  contest  is  to  be  tried  and  de- 
termined in  the  .same  manner  as  any  other  issue  raiseil  in  the  surrogate's  court. 
But,  broad  as  the  language  is  which  has  been  employed  in  the  enactment  of 
this  section,  it  does  not  include  a  controversy  of  the  tenor  and  effect  of  that 
existing  between  these  parties.  Section  2812  of  the  Code,  upon  which  much 
reliance  has  been  placed,  also  fails  to  extend  the  jurisdiction  of  the  surrogate 
over  this  contcoversy.  That  section  has  declared  that  a  controvei'sy  which 
arises  upon  the  settlement  of  the  account  of  the  trustee  respecting  the  light 
of  a  party  to  a  share  in  the  money  or  other  personal  property  to  be  paid  or  dis- 
tributed, must  be.  determined  in  the  same  manner  as  other  issues  are  deter- 
mined; but  this  has  not  conferred  upon  the  surrogate  the  power  to  try  and 
dispose  of  the  controversy.  Its  direction  is  general  that  it  must  be  determined 
in  the  same  manner  as  other  issues;  and  issues  concerning  controversies  of 
this  description  are  to  be  tried  and  determined  by  actions,  as  distinguislied 
from  proceedings,  before  the  surrogate.  The  remaining  portion  of  this  section 
contemplates  such  an  adjudication,  for  it  has  been  ttiereby  provided  that,  if 
Bucb  controversy  remains  undetermined  after  the  determination  of  all  other 
questions  upon  whicli  the  distribution  of  the  fund  or  the  delivery  of  the  per- 
sonal property  depends,  the  decree  must  direct  tliat  a  sum  sufficient  to  satisfy 
the  claim  in  controversy,  or  the  proportion  to  which  it  is  entitled,  together 
with  tlie  probable  amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  persona]  property  in  controversy  be  retained  in  the  hands  of  the  ac- 
counting party,  or  that  the  money  bedeposited,  subject  to  the  surrogate's  order, 
for  the  purpose  of  being  applied  to  the  payment  of  the  claim  when  it  is  due, 
recovered,  or  settled.  These  directions  would  have  been  unnecessary  if  it  had 
been  intended  that  the  surrogate  should  determine  tliese  disputes,  for  if  he 
had  that  power  he  could,  without  any  such  provisions,  determine  the  contro- 
versy before  a  distribution  would  be  directed;  or,  if  that  course  should  not  be 
considered  advisable,  to  divide  t)ie  controversy,  allowing  the  residue  of  the 
estate  to  be  settled  and  adjusted,  and  the  part  to  which  the  controversy  related 
retainetl  until  it  should  be  settled.  The  language  of  this  part  of  the  section 
is  more  directly  adapted  to  what  shall  be  done  with  property  or  money  con- 
cerning which  controversies  .shall  arise  in  the  proceedings  to  settle  the  account, 
which  may  not  be  heard  ordetermined  by  the  surrogate;  and  it  further  evinces 
the  intention  of  the  legislature  to  have  been  that  a  controversy  of  the  descrip- 
tion of  that  involved  in  this  action  should  not  be  tried  and  determined  by  or 
before  the  surrogate. 

By  all  the  sections  of  the  Code  referring  to  and  providing  for  the  settlement 
uf  the  accounts  of  testamentary  trustees,  the  intention  is  disclosed  of  giving 
the  surrogate  the  same  jurisdiction,  and  no  more,  than  be  has  over  the  accounts 
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of  expcntors  and  admlnlstraton.  There  was  obviously,  also,  no  reason  for 
making  any  distinction  in  tliis  respect,  or  of  giving  tu  the  surrogate  the  power 
to  hear  and  determine  disputes  with  a  trustee  which  he  could  not  hear  or  de- 
termine upon  the  settlement  of  the  accounts  of  an  executor  or  administrator. 
The  proceedings  are  practically  homogeneous  in  each  of  these  classes  of  cases; 
and  the  plain  object  of  the  law  was  to  subject  testamentary  trastees  to  all  the 
duties  and  obligations  to  which  administr»tors  and  executors  were  subjected 
in  the  settlement  of  their  accounts,  and  to  give  the  surrogate  the  same,  and  no 
other,  authority  over  the  trustee  than  he  was  given  over  these  other  repre- 
sentatives. The  judgment  accordingly  appears  to  have  been  warranted  by  the 
law,  and  it  should  be  affirmed,  with  costs,  but  with  liberty  to  the  defendant 
to  withdraw  the  demurrer,  and  answer  in  20  days  on  payment  of  the  costs  of 
the  demurrer  and  this  appeal. 

Van  Bbunt,  P.  J.,  and  Bbadt,  J.,  concur. 

OM  APPEAL  FROM   AN  OBDEB  CX>NTINtTING  AS  IMJUNOTIOH. 

Daniels,  J.  The  injunction  was  issued  to  enjoin  and  restrain  the  defend- 
ant, his  agents,  etc.,  during  the  pendency  of  this  action,  from  taking  any  fur- 
ther steps  in  the  surrogate's  court,  upon  or  relating  to,  or  in  attempted  violation 
of,  the  general  release  executed  and  delivered  by  the  defendant  to  the  plaintiff. 
The  right  of  the  plaintiff  to  this  injunction  depended  upon  the  same  facts  as 
his  right  to  maintain  and  prosecute  the  action  itself,  to  obtain  an  adjudication 
sustaining  or  controlling  the  effect  of  the  release  in  controversy.  That  such 
an  action  may  be  maintained  has  the  approval  and  authority  of  Wright  v. 
Fleming,  76  N.  Y.  517,  as  well  as  the  other  authorities  which  have  been 
mentioned  in  the  disposition  of  the  appeal  in  this  action  from  the  interlocutory 
judgment.  It  is  unnecessary  to  go  over  the  case  again  for  the  disposition  of 
this  appeal.  As  the  surrogate,  and  the  referee  appointed  by  him,  was  without 
the  power  to  hear  and  dispose  of  the  controversy  which  has  arisen  concerning 
the  release,  it  followed  that  the  plaintiff  was  entitled  to  have  it  beard  and  de- 
termined in  this  action;  and  as  all  the  necessary  facts  bad  been  alleged  and 
set  forth  upon  which  that  determination  niay  be  made,  and  disclosing  its 
necessity,  the  order  continuing  the  injunction  was  right,  and  it  should  be 
affirmed,  with  $10  costs,  and  also  the  disbursements. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concur. 


BoRNKAHP  0.  Boehh  et  al. 
{Supreme  Cowrt,  Oeneral  Term,  First  Department    November  38, 1888.) 

EqUITT — RsrORHATION  OF  InsTRUMBNT — MOHTOAOES — DEEDS  ABSOLUTE. 

In  an  action  to  set  aside  and  reform  a  deed,  and  have  it  declared  a  mortgage,  tha 
evidence  was  that  defendant,  as  security  for  a  painting  contract  held  a  mortgage 
on  four  houses,  including  the  house  ana  lot  covered  by  the  deed ;  that  It  was  pro- 
posed to  give  the  deed  as  a  substitute  for  the  mortgages,  but  a  lawyer  advteed 
against  that  course,  and  thereupon  it  was  concluded  to  make  an  actual  sale  and  con- 
veyance of  the  house  and  lot,  in  consideration  of  which  defendant  should  relinquish 
the  mortgage,  complete  the  painting  contract,  furnish  the  house  conveyed,  and  do 
certain  other  work  on  the  houses;  that  defendant  also  agreed  that  he  would  sell 
and  reconvey  the  premises  to  plaintiil  within  six  months,  on  payment  of  a  sum 
equal  to  all  he  should  he  entitled  to  under  his  painting  contract,  and  his  outlay  in 
completing  the  house.  Plaintiff  and  his  brother,  who  was  interested  in  the  trans- 
action, testified  that  they  did  not  understand  the  paper  read  to  them  by  the  lawyer. 
Seld,  that  there  was  nothing  unfair  or  unconscionable  In  the  transaction,  and  that 
the  complaint  was  properly  dismissed. 

Appeal  from  special  term.  New  York  county. 

This  action  was  brought  by  Henry  Bornkamp  against  Gustav  Boehm  and 
Sophia  Boehm,  for  the  purpose  of  setting  aside  and  reforming  a  deed  made  by 
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plaintifl  to  defendants,  and  to  have  the  same  declared  as  intended  for  se  r.rity 
merely,  and  to  set  aside  the  conveyance  of  the  premises,  made  by  defci.diint 
Gustav  to  defendant  Sophia,  as  a  fraud  on  plaintiff.  The  court  dismissed  the 
complaint,  and  plaintiff  appeals. 

Argued  before  Van  Brunt.  P.  J.,  and  Bartlett  and  Macombeb,  JJ. 

Henry  Wehle,  for  appellant.    Frederick  A.  Botty,  for  respondent. 

Macombeb,  J.  The  justice  presiding  at  the  trial  of  tliis  action  permitted 
the  evidence  to  take  the  widest  possible  range  within  the  rules,  so  as  to  enable 
the  plaintiff,  if  possible,  to  establish  the  ultimate  fact  of  bis  contention, 
namely,  that  the  instrument  iu  question,  though  upon  its  face  an  absolute 
conveyance,  was  intended  in  fHCt  to  be  a  security  only  for  the  indebtedness 
which  was  owing  by  the  plaintiff  to  the  defendant  Gustav  Boehm.  The  de- 
fendant Gustav  Boehm,  in  order  to  secure  payment  to  him  under  a  painting 
contract,  held  a  mortgage  upon  the  four  houses,  including  the  house  and  lot 
covered  by  the  deed.  The  real  party  in  interest  In  the  contract  seems  to  have 
been,  not  the  plaintiff,  but  one  Charles  Bornkamp,  uncle  of  the  plaintifl.  It 
is  disclosed  by  the  evidence  that  the  original  proposition  was  that  the  deed 
should  be  given  as  a  substituted  security  for  the  mortgage,  but  that,  upon 
consulting  with  a  lawyer,  it  was  pointed  out  that  such  a  course  would  be  ob- 
jectionable, and  thereupon  it  was  concluded  that  there  should  be  an  actual 
Bale,  by  conveyance,  of  the  one  house,  in  consideration  of  which  the  defend- 
ant Gustav  Boehm  should  not  only  relinquish  the  mortgage  on  the  four  houses, 
but  should  also  complete  the  painting  work  of  all  the  houses,  and  that  he 
would  himself  furnish  the  p>articular  house  conveyed,  the  carpenter  work,  and 
all  other  incomplete  details,  and  pay  or  allow  to  the  plaintiff  an  amount  which 
he  had  paid  to  one  Pul  vermacher.  That  this  is  shown  to  be  the  agreement  of 
the  parties,  and  was  a  complete  transaction,  though  conditional,  is  shown  by 
the  further  fact  that  the  defendant  Gustav  Boehm  also  agreed,  at  the  same 
time,  that,  within  six  months,  he  would  sell  Hud  reconvey  to.tbe  plaintiff  the 
premises  covered  by  the  deed,  upon  the  payment  of  a  sum  equal  to  all  the  de- 
fendant should  be  entitled  to  upon  his  contract  for  painting,  and  for  his  out- 
lay ill  completing  the  house  conveyed.  As  is  pointed  out  by  the  learned  judge 
at  the  trial,  if  the  agreement  referring  to  a  rebale  was  merely  one  of  defea- 
sunee,  and  the  whole  transaction  was  only  an  awkward  way  of  substituting 
one  security  for  another,  the  form  it  took,  under  advice  of  counsel,  could  not 
change  the  real  nature  of  tlie  transaction,  if  the  intention  of  the  parties  should 
still  remain  that  the  deed  should  be  a  security  only.  But  the  clear  and  posi- 
tive evidence  in  behalf  of  the  defendants  cannot  be  said  to  be  overcome  by 
the  testimony  of  Charles  and  Henry  Bornkamp,  to  the  effect  that  they  did  not 
understand  the  contents  of  the  paper  which  was  read  to  them  at  the  lawyer's 
office.  There  was  nothing  unfair  or  unconscionable  in  the  transaction,  nor 
was  there  any  act  on  the  part  of  the  secured  creditor  which  can  be  deemed  to 
be  an  advantage  taken  by  bim  of  his  debtor.  The  judgment  should  be  af- 
tirmed,  with  costs. 

Yak  Bbunt.  P.  J.,  and  Babtlbtt,  J.,  concur. 


People  o.  BALTiHoits  &  0.  B.  Co. 
(Swpreme  Court,  Oeneral  Term,  Fbrtt  Department.    November  98,  ISBS.) 

Wbakves— FiaBS  in  East  Rrva&— OBSTancTiOMS. 

Under  Laws  N.  Y.  1876,  o.  349,  authorizing  the  erection,  with  the  consent  of  the 
department  of  docks,  of  sheds  upon  piers  in  New  York  city,  but  prohibiting  inter- 
ference with  free  public  use  of  any  pier  on  East  river  "which  has  heretofore  been 
naed  tor  the  loading  and  discharging  of  sailing  vessels  i-egularly  employed  in  for- 
eign commeroe,  and  having  a  draught  of  more  than  18  feet  of  water, "  the  courts  will 
oraer  the  removal  of  a  shea  ereeted  on  such  a  pier,  lo  as  to  interfere  with  its  free 
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Ksc  as  a  highway,  though  erected  under  permit  from  the  department  of  docks,  since 
the  vharres  and  piers  of  New  York  city  are  but  extenstona  of  the  highways,  and, 
being  upon  navigable  waters,  are  wholly  within  the  jurisdiction  of  the  l^iialators. 

Appeal  from  special  term.  New  York  county. 

Action  to  restrain  the  Baltimore  &  Ohio  Kailroad  Company  from  the  use 
of,  and  to  obtain  an  order  requiring  it  to  remove,  the  sheds  and  structures 
erected  by  it  upon  pier  No.  27,  on  East  river,  in  the  city  of  New  York.  The 
defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Babtlett  and  Macombee,  JJ. 

W.  W.  MacFarland,  for  appellant.  Charles  F.  Tabor,  Atty.  Gen.,  and 
Wm.  R.  Wilder,  for  respondent. 

Macomber.  J.  The  material  findings  of  the  learned  trial  justice  are,  in 
substance,  tliat  the  shed  which  was  erected  by  the  defendant  interferes  with 
the  use  of  the  pier  as  a  public  highway,  and  that  consequently  the  plaintiffs 
are  entitled  to  restrain  such  obstruction  by  injunction.  Under  the  ancient 
charters  of  the  city  of  New  York,  and  under  colonial  and  state  legislation 
down  to  the  year  1871.  incumbrances  and  obstructions  upon  the  wharves  and 
piers,  which  might  interfere  with  free  navigation,  seem  not  to  have  been  per- 
mitttJbylaw.  People  v.  Mallory,  46  Uoyr.Pr.  283;  Commisstoneray.  Clark, 
88  N.  Y.  251.  All  changes  made  in  the  law  by  the  act  of  1871  were  such  only 
as  raised  the  question  whether  or  not  the  city  of  New  York  had  the  right  to 
permit  sheds  or  structures  to  be  erected  upon  the  docks  for  the  accommoda- 
tion of  individual  or  particular  shippers,  and  to  the  exclusion  of  Itie  public  at 
large.  The  decision  alreiidy  cited,  however,  seems  to  have  been  a  finality  of 
that  question,  and  thereby  the  right  of  the  people,  as  represented  by  the  leg- 
islature, was  reasserted.  People  v.  Maey,  62  How.  Pr.  65.  The  decision  of 
People  V.  Mallory,  supra,  was  followed  by  chapter  249  of  the  Laws  of  1875. 
The  first  section  of  that  act  legalizes  the  erection  of  sheds  and  of  structures 
upon  piers  and  bulk-heads  in  the  city  of  New  York,  upon  the  condition  of  ob- 
taining the  consent  of  the  department  of  docks  therefor,  and  declares  the  erec- 
tions already  made  to  be  lawful.  The  second  section  thereof  prohibits  the 
lamling  of  any  vessel  at  such  pier  or  bulk-head  without  the  consent  of  the 
owner  or  lessee.  The  third  section  prohibits  the  interference  with  the  free  pub- 
lic use  of  the  wharves,  piers,  and  bulk-heads  of  the  East  river,  although  it  pre- 
serves the  existence  of  the  sheds  and  structures  then  already  existing  upon 
such  docks  and  piers.  This  last  mentioned  portion  of  the  act  of  1875  is  em- 
bodied in  section  773  of  chapter  410  of  the  Laws  of  1882,  commonly  known  as 
the  "Consolidation  Act."  The  exception  made  by  section  773  of  the  consolida- 
tion act  is  confined  only  to  any  wharf,  pier,  slip,  or  bulk-head  "  which  has  here- 
tofore been  used  for  the  loading  and  discharging  of  sailing  vessels  regularly 
employed  in  foreign  commerce,  and  having  a  draft  of  more  than  eighteen  feet 
of  water."  The  evidence  is  conclusive  to  the  effect  that  for  many  years  prior 
to  the  enactment  of  the  act  of  1875  this  pier  No.  27  had  been  used  for  the 
loading  and  discharging  of  sailing  vessels  of  that  description.  As  is  deter- 
mined by  the  course  of  legislation,  and  by  the  uniform  decisions  of  the  courts, 
the  piers  and  wharves  of  the  city  of  New  York  are  but  lateral  extensions  of 
the  streets  or  highways,  and,  being  upon  navigable  waters,  are  wholly  under 
the  jurisdiction  of  the  people,  as  represented  by  the  legislature,  and  no  right 
to  interfere  therewith,  to  the  detriment  of  navigation  or  to  the  obstruction  of 
the  free  use  of  the  public,  can  be  bestowed  by  any  local  autliority  of  the  city, 
unless  the  power  to  permit  such  obstruction  has  been  previously  delegated  by 
the  legislature.  Hence  It  is  that  any  permanent  structure  which  amounts  to 
an  obstruction  to  the  public  use  of  the  pier  iis  a  public  highway  for  the  pur- 
poses of  commerce,  as  tlie  erection  made  by  the  defendant  is  shown  to  be,  is 
such  an  obstruction  as  the  people,  representetl  by  the  attorney  general,  may 
cause  to  be  removed  by  a  suit  for  that  purpose.    It  is  not  a  sufficient  answer 
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for  the  defendant  to  show  a  mere  permit  given  to  It  by  the  department  of  the 
docks,  80  long  as  the  act  of  1875,  now  embodied  In  section  773  of  the  consoli- 
dation act,  exists.  It  follows,  therefore,  that  the  judgment  should  be  af- 
firmed, M  ith  costs. 

Van  Brunt,  P.  J.,  concurs. 


Deabino  v.  Sears. 

{Supreme  Ctnirt,  Oeneral  Term,  First  Department.    November  23, 1888.) 

1,  Factobs  Asro  Bkokuw — ^Reai^Estaie  Aobnts — ^Aoreembnt  vob  Division  or  Com- 

MI— >IOS8. 

Where  a  broker,  employed  to  effoct  an  exchange  of  real  estate  on  terms  fixed  by 
the  owner,  with  the  owner's  knowledge,  contracts  to  divide  commissions  with  the 
broker  having  charge  of  the  property  for  which  the  exchange  is  to  be  effected,  he 
is  entitled  to  recover  his  portion  of  the  commissions  from  tlio  latter,  who  hus  col- 
lected tbem  from  both  owners  after  the  transfer. 

i.  SiUT. — Illegal  Costkact — Knowlbdob  op  Owshb — Evii>ence — Admissibility. 

The  answer  in  an  action  to  recover  such  commissions  did  not  allege  that  the  con- 
tract was  illegal.  After  plaintiff's  evidence  was  closed  a  motion  to  dismiss  for 
failure  ol  proof  was  continued  until  the  following  day,  at  which  time  plaintiff  of- 
fered to  show  that  his  principal  knew  of  the  contract  to  divide  commissions.  Held, 
that  the  evidence  should  have  been  received. 

I  Sake— OwwEBSHiP  of  PbopertT. 

Where  the  evidence  shows  the  emplojrmeat  of  plaintiff,  the  exchange  of  the  prop- 
erty, and  tbe  collection  of  the  fees  by  defendant,  and  plaintiff  testifies  to  his  efforts 
to  make  the  exchange,  and  to  the  agreement  with  defendant,  it  is  error  to  dismiss 
the  complaint  for  failure  of  proof,  though  It  appears  that  the  property  was  owned 
by  the  'wife  of  plaintiff's  principal;  the  husband  having  treated  the  property  as  his 
own,  and  paid  the  commissions. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Albert  G.  Dearing  against  Cyrus  A.  Sears  upon  an  agreement  to 
divide  their  commissions  as  brokers.  Judgment  whs  entered  for  defendant 
upon  dismissal  of  the  complaint,  at  the  close  of  plaintiff's  evidence,  and  plain- 
tiff appeals. 

Argued  before  Van  BBtrNx,  P.  J.,  and  Macomber  and  Babtlett,  JJ. 

M.  A.  Kellogg,  for  appellant.     Rastus  S.  Ransom,  for  respondent. 

Barxxett,  J.  The  plaintiff  brought  this  action  to  recover  one-half  of 
$9,000,  brokers'  commissions  on  an  exchange  of  real  estate,  which  he  alleged 
tlie  defendant  had  agreed  to  divide  with  him.  The  material  allegations  of 
the  complaint  were  as  follows:  In  March,  1885,  the  plaintiff  was  acting  as 
broker  or  agent  for  the  sale  of  tbe  Grenoble  Apartment  House,  in  the  city  of 
New  York,  commonly  reported  to  be  the  property  of  William  Noble;  and  the 
d-;fendant  was  acting  as  broker  or  agent  for  the  sale  of  certain  lots  between 
ftixty-Third  and  Sixty-Fourth  streets  and  Tenth  and  Eleventh  avenues,  com- 
monly known  as  the  property  of  John  Paine.  The  value  of  the  Grenoble 
Apartment  House  was  StiOO.OOO,  and  the  value  of  the  Paine  lots  was  S300,- 
>W.  The  plaintiff  and  defendant,  as  such  agents  or  brokers,  entered  into  ne- 
K'-'tiations  with  each  other  for  the  exchange  of  the  properties;  wherenpcmit 
vfaa -agreed  between  them  that  the  defendant  should  carry  on  the  negotiations 
with  William  Noble  for  the  contemplated  exchange,  and  that  thecoiuniissions 
to  be  earned  in  the  transaction  should  be  divided  equally  between  the  plain- 
tiff and  defendant.  In  May,  1885,  an  exchange  of  tbe  properties  was  ef- 
fected, ttarough  the  joint  effort  and  agency  of  the  plaintiff  and  defendant. 
Tlie  ooimnissionB  earned  in  the  transaction  were  S9,000,  which  the  defendant 
collected  from  the  parties  thereto,  but  refused  to  pay  any  part  thereof  to  the 
plaintiff.  The  answer  admitted  that  the  defendant  was  agent  or  broker  for 
tbe  aale  of  the  Paine  lots,  and  also  that  he  refused  to  pay  the  defendant  $4,500 
upon  tais  demand  therefor.     As  to  the  other  allegations  of  the  complaint. 
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there  was  either  a  denial,  or  a  denial  of  any  knowledge  or  information  saf- 
ficient  to  form  a  belief.  Upon  these  pleadings  the  case  was  brouglit  to  trial 
at  the  circuit,  before  a  jury.  Upon  the  conclusion  of  the  plaintiff's  testi- 
mony, the  defendant  moved  to  dismiss  the  ooraplaint,  on  the  ground  that 
the  proof  had  totally  failed  to  mai^e  out  the  cause  of  action  alleged  therein, 
and  that  there  was  nothing  for  the  jury  to  pass  upon.  Decision  upon  this 
motion  was  reserved,  and  the  court  adjourned  until  the  next  morning,  when 
the  plaintiff  asked  leave  to  reopen  the  case,  and  put  one  more  witness  on  the 
stand  to  testify  as  to  the  Isnowledge  of  William  Koble  as  to  the  division  of 
commissions.  Ttiis  application  was  denied,  and  the  motion  to  dismiss  the 
complaint  was  then  renewed,  and  granted. 

So  far  as  the  motion  was  based  on  an  alleged  failure  of  proof,  the  coutt 
erred  in  granting  it.  The  plaintiflf's  testimony,  in  connection  with  that  of 
Noble,  was  amply  sufficient  to  justify  a  flnding  that  Xoble  employed  him  to 
negotiate  an  excliange  of  the  Grenoble  Apartment  House  for  the  Paine  lots, 
at  a  valuation  of  $600,000  for  the  former,  as  against  8300,000  for  the  latter. 
The  plaintiff  also  swore  that  Noble  promised  him  a  codiraission  of  1  per 
cent,  if  he  made  the  trade;  that  he  worked  hard  in  endeavoring  to  effect  the 
exchange;  that  the  defendant  agreed  to  divide  the  commissions  with  him;  and 
finally  asked  the  plaintiff  to  keep  away  from  Paine,  telling  him  to  leave  the 
trade  in  his  (the  defendant's)  hands,  and  he  would  take  care  of  it  for  the 
plaintiff.  That  an  exchange  was  made,  was  proved  by  the  testimony  of  Noble 
and  the  defendant,  and  tlie  introduction  in  evidence  of  the  deeds.  Noble  tes- 
tified that  he  paid  the  defendant  S6,000  fpr  carrying  through  the  trade,  and 
the  defendant  admitted  on  the  stand  tliat  he  had  received  $3,000  commissions 
from  Paine.  It  is  true  tliat  the  owner  of  the  Grenoble  Apartment  House 
turned  out  to  be,  not  William  Noble,  but  Eliza  Noble,  bis  wife;  but  the 
employment  of  the  plaintiff  was  shown  to  have  been  by  William  Noble, 
and  he  appears  to  have  been  sufficiently  interested  in  the  transaction  to  pay 
$6,000  for  bringing  about  the  exchange.  Indeed,  he  so  far  forgot  his  wife's 
ownership  of  the  property  as  to  swear  in  the  first  instance  that  he  was  the 
owner  himself.  Under  the  circumstances  disclosed  by  the  evidence,  it  is  dif- 
ficult to  perceive  how  the  fact  that  the  legal  title  was  in  Mrs.  Noble  can  affect 
the  rights  of  the  parties  to  this  suit,  as  against  each  other. 

Upon  these  proofs  the  case  ought  to  have  gone  to  the  jury,  unless  the  con- 
tract to  divide  the  commissions  was  illegal,  and  unless  the  defense  of  illegal- 
ity was  available  to  the  defendant.  If  one  party  to  an  exchange  of  real  estate 
employes  a  broker  to  effect  the  exchange,  and  agrees  to  pay  him  a  commis- 
sion therefor,  with  notice  that  he  has  been  similarly  employed,  and  is  to  be 
paid  a  commission,  by  the  other  party,  the  agreement  is  enforceable  by  the 
broker.  Kowe  v.  Steoens,  63  N.  Y.  621.  Certainly  if  Noble  knew  of  the  con- 
tract between  the  brokers  in  the  present  case,  and  assented  to  it,  be  could  not 
resist  the  claim  of  the  plaintiff  to  recover  as  against  him;  assuming  that  the 
plaintiff  was  employed,  as  he  says  he  was,  and  rendered  services  which  re- 
sulted in  the  excliange.  Noble  appears  to  have  employed  the  plaintiff,  not  to 
exercise  his  discretion  in  his  behalf,  nor  to  try  to  get  as  much  as  he  could  for 
the  Grenoble  Apartment  House,  but  simply  to  exchange  it  at  a  specified  val- 
uation for  other  property  at  a  specified  valuation.  The  fact  tliat  the  plain- 
tiff hoped  or  expected  to  obtain  some  of  his  compensation  for  bringing  about 
the  exchange  from  tlie  commissions  wliich  the  owner  of  the  other  property 
might  pay  his  broker  could  have  had  no  tendency  to  lessen  the  plaintiff's  ac- 
tivity or  diligence  in  Noble's  interest,  or  to  injure  Nol>le  in  the  least.  Noble 
bad  fixed  his  terms,  and  all  the  plaintiff  had  to  do  was  to  induce  tlie  owner  of 
the  Paine  lots  to  accept  them.  Unless  he  did  this,  he  would  receive  nothing. 
If  he  did  this,  it  mattered  not  to  Noble  how  much  the  plaintiff  might  receive 
by  way  of  additional  remuneration  from  the  agent  of  the  other  party  to  the 
transaction.    The  defendant  did  not  plead  any  illegality  in  the  contract  sued 
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apon;  and,  if  the  motion  to  dismiss  the  complaint  was  placed  in  part  on  that 
ground, — a  fact  which  is  not  shown  by  the  record, — the  plaintilT  wits  in  time 
with  his  offer  to  prove  that  Noble  knew  of  the  agreement,  and  he  should  have 
been  allowed  to  put  in  his  proof  on  that  point.  Assuming  such  Icnowledge 
on  Noble's  part  to  have  been  established,  (and  on  tbis  app^  the  plaintiff  is 
entitled  to  the  most  favorable  inferences  in  his  behalf,)  there  was  no  illegality 
in  the  contract  which  would  have  constituted  a  defense  in  behalf  of  Noble,  if 
he  had  been  sued  by  the  plaintiff  for  the  1  per  cent,  be  undertook  to  pay;  nor 
does  it  appear  that  there  was  anything  in  the  contract  which  the  law  con- 
demns, as  between  the  plaintiff  and  the  defendant.  As  we  have  seen,  the 
plaintiff  violated  no  obligation  or  duty  towards  his  principal.  He  had  the 
light  to  assume  that  the  defendant  was  dealing  as  fairly  with  the  principal, 
whom  he  represented,  and  that  he  had  acquainted  him  with  the  proposed  di- 
Tision  of  commissions.  If  the  defendant  failed  to  do  this,  or  otherwise  to 
observe  the  uberrima  fides  which  the  law  exacts  from  an  agent  towards  his 
principal,  he  thereby  imperilled  his  claim  for  compensation  for  bis  services, 
{Murray  v.  Beard.  102  N.  Y.  606,  608,  7  N.  E.  Rep.  553;)  but,  after  having 
received  such  compensation,  be  could  not  avail  himself  of  his  own  wrong- 
doing  as  a  means  of  defense  against  a  demand  for  a  part  of  the  money,  basal 
upon  a  contract  which  was  perfectly  lawful,  so  far  as  the  claimant  was  con- 
cerned. The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Yah  Bbumt,  F.  J.,  and  Macouber,  J.,  concur. 


Macuanvs  et  al.  v.  Thtjbber  et  al. 
(Suipreme  Court,  Qentrat  Term,  First  Department.    November  28, 1888.) 

1.  lisxsB — Fob  Adyancbs. 

The  agent  of  one  who  had  contracted  to  snpply  cattle  at  agencies,  requested  plaln- 
tifis  to  wlvance  him  money  to  buy  cattle,  ana  to  inform  persons  owning  cattle  that 
they  would  be  safe  in  deaung  with  him  as  the  agent  of  toe  contractors.  Held,  that 
plamtifls  had  no  lien  on  the  cattle  for  their  advances. 

9.  Novation — EiynnNOE — Butficixnct. 

Defendants,  sureties  of  Buboontraotors  tor  the  performance  of  a  contract  to  sup- 
ply cattle  to  certain  agencies,  becoming  alarmed  at  the  failure  of  their  principals, 
sent  their  agent  to  the  place  where  cattle  purchased  for  their  princip^  were  In 
pledge  for  advances.  The  agent  paid  these  advances,  and  took  from  the  pledgee, 
and  also  from  the  principals'  puixinasing  agent,  a  bill  of  sale  of  the  cattle.  The  ev- 
idence was  conflicting  whether  defendants'  agent  had  agreed  that  if  plaintiffs, 
who  had  made  other  advances  on  the  cattle,  would  withhold  legal  proceedings  they 
should  be  reimbursed.  Defendants,  before  their  principals'  failure,  had  incurred 
no  liability,  and  It  did  not  appear  that  they  had  assumed  any  liability  to  plaintiffs, 
as  to  the  original  sellers  of  the  cattle.  Held,  that  plaintiffs'  complunt  was  prop- 
erly dismissed  on  the  merits. 

Appeal  from  special  term,  New  York  county. 

AcUon.  for  money  loaned  by  Ignatius  Macmanus  and  others  against  Hor- 
ace K.  Thurber  and  others.  Complaint  dismissed  on  the  merits.  Plaintifib 
appeal. 

Argued  before  Van  Bbunt,  F.  J.,  and  Bartlett  and  Maooubeb,  JJ. 

McKenaie  Semple,  for  appellants.    Lucien  Birdseye,  for  respondents. 

Macohbeb,  J.  The  last  point  made  by  the  counsel  for  the  appellants  is  a 
request  that  the  court  reverse  the  judgment  as  being  contrary  to  or  against 
the  weight  of  the  evidence.  Under  the  decision  in  the  case  of  Porter  v.  Smith, 
107  N.  Y.  531,  14  N.  E.  Hep.  446,  we  should  be  justified  in  refusing  to  look 
farther  into  the  facts  than  as  they  appear  to  be  disclosed  by  the  findings  of  the 
learned  judge  at  the  trial;  for  there  is  no  certificate  showing  that  the  case  on 
appeal  containaall  of  the  evidence  produced  upon  the  trial.    We  have  never- 

V.8N.Y.8.D0.1 — 8 
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theteas  examined  the  testimony  in  detail,  in  order  to  discover  whether  or  not 
the  position  upon  the  argament  taken  by  the  counsel  for  the  appellant  can  be 
maintained.  From  an  examination  of  the  case,  it  appears  that  in  the  month 
of  September,  1881,  the  plaintilTs  advanced  to  one  Balsz  a  considerable  sum 
of  money  for  the  purchase  of  cattle  in  Cliibualiua,  in  Mexico,  for  the  balance 
of  which,  nainely,  the  sum  of  $9,578.75.  this  action  is  brought.  Mr.  Biilsz 
appears  not  to  have  made  these  purchHScs  upon  his  own  account,  but  in  be- 
half of  the  firm  of  Lord  &  Williams,  who  had  a  subcontract  for  supplying 
the  government  with  beef  at  Tucson  and  other  places  in  Arizona.  Lord  & 
Williams  were  not  the  original  contractors  with  the  government  for  the  sup- 
ply of  cattle  to  its  agencies  in  the  territory  of  Arizona,  but  were  subcontract- 
ors under  Hunter&Evans,  who  dealt  directly  with  the  government.  Hunter 
&  Evans  had  agreed  to  furnish  the  cattle  at  the  price  of  $3.73  per  hundred 
pounds.  Lord  &  Williams  had  in  turn  agreed  to  furnish  such  cattle  to  Hunter 
&  Evans  for  the  suni  of  62.90  per  hundred  weight.  The  defendants  H.  K. 
and  F.  B.  Thurber  &  Co.  had  guarantied  the  faithful  performance  by  Lord  & 
Williams  of  their  undertaking,  and  by  so  much  were  interested  in  the  proper 
execution  of  the  originitl  agreement  with  the  government.  The  plaintiffs 
seek  to  charge  these  defendants  with  liability,  both  upon  the  ground  of  being 
original  or  interested  contractors  for  the  supply  of  the  government  with  beef 
nnder  the  Hunter  contract,  so-called,  or  for  the  reason  that  by  an  arrange- 
ment with  Balsz  the  cattle  in  question  were  charged  with  the  payment  of  the 
money  so  advanced  by  the  plaintiffs  under  an  agreement  made  with  Balsz  for 
a  lien  therefor,  fiotli  of  these  questions  are  decided  as  matters  of  fact  against 
the  plaintiffs  by  the  trial  judge.  If  the  evidence  sustains  such  findings,  it 
follows  as  a  matter  of  course  that  the  judgment  should  be  affirmed. 

In  regard  to  the  claim  that  there  was  an  agreement  for  a  lien  upon  the  cattle 
themselves  for  the  amount  of  money  advanced  by  the  plaintiffs,  the  case  de- 
pends wholly  upon  the  testimony  of  the  plaintiS  Thomas  Macmanus,  who  had 
the  principal  conduct  and  charge  of  the  plaintiSa'  part  in  this  transaction. 
He  states  that  Balsz  called  at  the  office  of  the  plaintiffs,  and  informed  the  wit- 
ness that  he  bad  arrived  at  the  city  of  Chihuahua,  and  wished  to  purchase 
cattle  to  fulfill  the  engagements  that  had  t)een  made  to  deliver  them  to  agen- 
cies at  Tucson,  Arizona,  and  requested  the  witness  to  advance  him  money, 
which  would  afterwards  be  repaid.  The  witness  further  testifies  that  Balsz 
also  told  him  that  he  would  probably  need  thirty  or  forty  thousand  dollai-s 
more  to  buy  several  thousand  head  of  cattle  to  supply  the  same  contracts,  and 
requested  the  witness  to  Inform  parties  who  owned  cattle  in  the  city  of  Chi- 
huahua that,  in  any  business  transactions  they  would  have  with  him  as  agent 
of  parties  holding  the  contracts,  they  would  be  perfectly  safe  in  dealing  with 
him,  Balsz,  which  representations  the  plaintiffs  accordingly  made.  This  testi- 
mony falls  far  short  of  creating  a  lien  upon  the  cattle  for  moneys  advanced  for 
the  purchase  thereof.  It  merely  establishes  a  personal  liability  on  the  part  of 
Balsz  and  of  others  for  whom  he  was  acting  as  agent.  Balsz  was  not  himself 
called  as  a  witness,  and  we  have  not,  therefore,  the  benefit  of  bis  version  of 
the  interview  with  the  plaintiffs. 

There  being  no  lien  directly  upon  the  cattle,  are  the  defendants  chargeable 
as  the  real  parties  in  interest  in  the  purchases  made  at  Chihuahua?  Xhi<) 
question  is  to  be  answered  by  the  testimony  of  the  defendant  Horace  K.  Thur- 
ber, who  was  called  by  the  plaintiffs  themselves,  and  thus  given  full  credit 
as  a  witness.  His  evidence  establishes  the  fact  that  bis  firm  had  no  interest 
in  the  contract  for  the  supplying  of  cattle  to  the  government'sagencies,  other 
than  as  mere  sureties  upon  the  contract  which  had  been  entered  into  by  Lord  & 
Williams,  until  after  the  failure  of  Lord  &  Willwms,  which  occorred  on  the 
25tb  day  of  October,  1881.  At  that  time,  becoming  alarmed  at  the  sitaation. 
they  sent  their  agent,  Mr.  Lynes,  to  Tucson,  where  the  cattle  parcbaeed  by 
Balsz  had  been  pledged  to  the  Pima  County  Bank  by  Balsz  for  advances  made 
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lliereon.  The  defendants  caused  the  bank  to  be  reimbursed  for  such  advances, 
they  being  88,038.89,  and  took  from  the  bank  and  from  Balsz  also  a  bill  of 
sale  of  the  cattle,  being  about  850  in  number.  Some  evidence  has  been  given 
by  the  plaintiffs  to  the  effect  that  this  representative  of  the  plaintiffs.  Mr. 
Lynes,  at  that  time,  which  was  in  November,  1881,  agreed  that  the  plaintiffs, 
if  they  would  withhold  legal  proceedings,  which  they  threatened,  should  b« 
reimbursed  for  all  of  their  advances  by  the  defendants.  This  evidence  is  de- 
nied by  Mr.  Lynes,  and,  under  the  circumstances  attending  the  tran8aclion» 
we  cannot  say  that  the  learned  justice  at  the  trial  erred  in  finding  as  a  fact 
that  such  agreement,  even  at  that  time,  was  not  made.  Recurring  again  to 
the  evidence  of  Mr.  Thnrber,  the  defendants'  connection  with  the  transaction 
is  shown  in  detail,  and  from  it  was  properly  derived  the  conclusion  at  the  trial 
that  whatever  acts  were  done  by  them  after  the  failure  of  Lord  &  Williams 
were  prompted  by  an  effort  on  their  part  to  save  themselves  from  liability 
nnfl»r  their  guaranty  for  the  faithful  performance  by  Lord  &  Williams  of 
tlifir  contract  with  Hunter  &  Evans.  Prior  to  that  time  they  had  incurred 
no  personal  liability,  and  no  agreement  appears  to  have  been  made  by  them 
jtssiiming  any  lialnlity  to  the  plaintiffs  as  to  the  original  parties  to  the  pur- 
chase of  the  cattle  at  Chihuahua.  It  follows  the  judgment  should  be  afiirmedt 
with  costs. 

Van  Bbthtt,  P.  J.,  and  Babtlett,  J.,  concur. 


People  ex  tel.  Ely  c.  Poeteh,  Adjutant  General. 
(Supreme  Court,  General  Term,  First  Department.    November  28, 1888.) 

1.  Ajorr  juto  Navy — Cobbto-MahtiaI/— Spboifioatios  of  Cbaroes — ViimcvhKajTr. 

In  courta-martdal  the  Bame  degree  of  particularity  in  tht;  speciii  cations  of  the 
charges  is  not  required  as  In  indictments.    It  is  enough  If  the  charges  are  intelli- 
gently expresaed.  with  the  time  and  plaoe  of  the  alleged  misconduct,  so  that  the 
person  charged  shall  be  informed  of  tue  charges. 
8.  Baxk — CoNsooT  UirBEOomiia  an  OmcsB  Aim  a  Qentlbmah. 

Obtaining  two  several  advances  on  the  faith  of  assignments  of  a  check  to  become 
doe  for  nniform  allowance,  and  then  receiving  the  check  from  the  adjutant  general, 
and  appropriating  theproceeds.isoonduct"  unbecoming  an  officer  and  a  gentlemanT" 
under  Laws  TX.  x.  1883,  a  299,  |  lie,  snbd.  18,  proTldlng  that  an  oltloer  convicted  of 
■octa  conduct  may  be  sentenced  to  be  cashiered. 
8.  Saicb — JuxignicnoN — Ckimxxal  Ofvekse.  * 

A  court-martial  is  not  deprived  of  its  jurisdiction  to  try  an  olBcer  for  conduct  un- 
becoming an  officer  and  a  gentleman,  becaose  that  conduct  may  have  resulted  in  a 
criminai  oSeosc  for  wUeh  the  offloer  has  not  yet  been  tried. 

Certtorart  to  review  a  trial  and  conviction  by  a  court-martial,  held  atthe 
armory  of  the  Seventy-First  regiment,  in  the  city  of  New  York. 

Harry  A.  Ely,  captain  in  the  Ninth  regiment  of  infantry  of  the  National 
Guard,  was  convicted  by  a  court-martial  of  conduct  unbecoming  an  officer  and 
a  gentleman,  and  sentenced  to  be  cashiered  from  the  service.  To  review  these 
proceedings  he  brings  oertiorari. 

Argaed  before  Vajc  Bbttnt,  P.  J.,  and  Daniels,  J. 

Hugh  Coleman,  for  relator.  WUUam  W.  Ladd,  Jr.,  Judge  Advocate  Gen- 
eral, for  respondent,  Jfejor  General  Josiah  Porter,  Adjutant  General. 

Dakiku,  J.  Tl»  relator  was  captain  in  the  Ninth  regiment  of  the  Na- 
tional Guard  of  tlie  State  of  New  York.  He  was  charged  with  conduct  unbe- 
eomiagan  officer  and  a  gentleman.  By  the  specification  which  was  made  in 
the  dabonition  o(  the  oharge,  it  was  stated  that  while  holding  a  commission 
io  the  National  Qnard  ns  captain  in  the  Ninth  regiment  of  infantry,  and  on 
or  abcint  Angost  24,  1887,  at  the  city  of  New  York,  he  represented  to  Law- 
lenee  P.  Mingey  that  he  was  in  need  of  money,  and  would,  in  consideration 
U  tlM  paynMot  to  bim  by  Mingey  of  the  sam  of  020,  assign  to  Mm  a  chedc 
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for  $30,  which  he  stated  and  represented  would  be  paid  him  In  a  few  days 
thereafter,  for  his  unifurin  allowance,  by  the  adjutant  general,  and  that  he 
was  entitled  to  the  check,  and  tlie  proceeds  thereof;  that  in  reliance  upon  tlie 
representation  Mingey  paid  to  the  relator  this  sum  of  $20,  and  received  a 
written  assignment  from  him  of  his  check  from  the  state  of  $30,  due  on  uni- 
form account,  the  same  to  be  indorsed  and  promptly  forwarded  to  Mingey 
upon  its  receipt  by  the  relator.  It  was  further  charged  that  prior  to  the  time 
when  the  representations  and  the  transaction  were  made  and  toolt  place,  and 
on  or  about  June  24, 1887,  the  relator  had  already,  upon  the  credit  of  his  uni- 
form allowance,  obtained  from  Major  Cliiford  A.  H.  Bartlett  the  sum  of  $30. 
and  delivered  to  him  a  paper  whereof  a  copy  is  set  forth.  This  was  a  receipt 
of  the  sum  of  $30  from  the  major,  to  be  returned  by  the  state  uniform  check, 
when  received.  After  obtaining  these  sums  of  money,  it  was  charged  tliat 
the  relator  received  from  the  adjutant  general  the  check  for  $30  for  his  uni- 
form allowance,  and  indorsed  it,  and  appropriated  the  proceeds  of  the  same  to 
bis  own  use.  Proceedings  were  taken,  as  they  were  required  by  the  statute, 
to  bring  the  relator  to  trial  upon  these  charges,  and  the  evidence  which  was 
given  during  the  course  of  the  trial  substantially  proved  their  truth.  In  be- 
half of  the  relator,  the  objection  has  been  presented  that  the  specifications 
were  not  sufiBcient  in  and  of  themselves  to  give  the  court  jurisdiction,  or  to 
place  the  relator  upon  his  trial.  But  in  statutory  proceedings  of  tliis  descrip- 
tion the  same  degree  of  particularity  is  not  requir^  in  making  the  charges  aa 
the  law  has  exacted  in  framing  indictments.  What  the  proceedings  require 
is  that  the  person  charged  should  have  intelligent  information  of  the  charge 
presented  against  him,  and  that  was  clearly  given  to  this  relator  by  these 
charges.  Beyond  that  it  was  not  necessary  to  go."  This  was  held  in  Smith 
V.  Whitney,  116  U.  S.  167,  6  Sup.  Ct.  Rep.  570,  where  the  court  approved  of 
the  conclusion  expressed  upon  another  occasion,  "that  it  would  be  extremely 
absurd  toexpect  the  same  precision  in  a  charge  brought  before  a  court-martial 
as  was  required  to  support  a  conviction  by  a  justice  of  the  peace."  Id.  185. 
It  was  sufficient  for  the  purposes  of  the  proceeding  that  the  charges  were  in- 
telligently expressed,  with  reasonable  clearness,  stating  the  times  and  place 
when  the  misconduct  was  alleged  to  have  occurred. 

The  acts  of  misconduct  charged,  did  consist  of  acts  unbecoming  an  officer 
and  a  gentleman,  and  they  were  connected  with  and  related  to  the  military  serv- 
ice, for  they  were  performed  concerning  and  about  the  money  or  check  which 
the  relator  was  entitled  t^  as  an  officer,  and  did  receive  from  the  state  in  that 
capacity  in  bis  uniform  account;  and  by  the  acts  which  were  made  the  sub- 
ject of  the  charge  he  endeavored  to  dispose  of  the  check  to  be  received,  and 
which  was  afterwards  actually  delivered  to  him,  to  two  different  individuals, 
misrepresenting  the  facts  as  they  existed  to  succeed  in  obtaining  money  on 
the  faitli  of  such  a  disposition  of  the  check.  In  his  conduct,  based  upon  the 
right  to  the  check,  he  successfully  imposed  upon  two  different  individuals: 
and  that  surely  was  conduct  unbecoming  to  him,  both  as  an  officer  and  as  a 
gentleman. 

Because  his  acts  and  representations  may  possibly  have  resulted  in  the  com- 
mission of  a  criminal  offense,  the  law  did  not  require  him  to  be  indicted  and 
tried  before  bis  trial  could  proceed  in  tlie  tribunal  when  it  took  place.  The 
case  of  People  v.  Commissioners,  20  Hun,  335,  decides  no  such  general  prop- 
osition. It  arose  under  the  police  laws  of  the  city  of  New  York,  having  no 
application  whatever  by  way  of  analogy  or  otherwise  to  this  case.  Neither 
does  either  one  of  the  other  authorities  referred  to  in  support  of  this  writ. 
Tlie  relator  was  tried  before  the  court-martial  under  the  powers  conferred  by 
chapter  299,  Laws  1883,  which  authorized  this  trial  and  proceeding.  By  this 
section  it  has  been  declared  that  every  commissioned  officer,  and  the  relator 
was  such  an  officer,  may  be  tried  by  a  general  court-martial  for  the  following 
offenses;  and  subd.  18  of  this  section  specifies  as  one  of  the  offenses  for  which 
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a  trial  may  in  this  manner  be  Iiad  to  be  conduct  unbecoming  an  officer  and  a 
gentleman,  and  for  conduct  to  the  prejudice  of  good  order  and  military  dis- 
dpiine.  These  provisions  of  the  statute  included  this  case,  and  conferred 
upon  the  court,  as  it  was  organized  under  the  authority  of  the  governor,  the 
power  to  hear,  try,  and  determine  these  charges,  as  it  did,  and  to  convict  the 
relator  of  the  misconduct  set  forth  in  this  manner.  The  authority  which  may 
be  exercised  over  the  misconduct  of  military  officers  was  very  fully  examined 
in  the  case  of  Smith  v.  Whitney,  supra.  And  it  was  there  said  by  the  court, 
in  the  course  of  its  decision,  that,  "under  every  system  of  military  law  for  the 
government  of  either  land  or  naval  forces,  the  jurisdiction  of  courts-martial 
extends  to  the  trial  and  punishment  of  acts  of  military  or  naval  officers  which 
tend  to  bring  disgrace  and  reproach  upon  the  service  of  which  they  are  mem- 
bers, whether  those  acts  are  done  in  the  performance  of  military  duties,  or  in 
a  civil  position,  or  in  asocial  relation,  or  in  private  business,"  (116  U.S.  183, 
184,  6  Sup.  Ct.  Rep.  578, 579;)  and  the  authorities  to  which  reference  was  then 
made  fully  sustained  these  legal  principles.  The  case  of  People  v.  Tovmsend, 
10  Abb.  (N.  C.)  169,  has  been  referred  to  as  an  authority  in  support  of  the 
writ,  but  it  is  not;  for  there  the  conduct  which  was  made  the  subject  of  the 
charges  was  entirely  different  and  distinct  from  that  presented  in  this  case, 
which  was  clearly  within  the  language  of  the  statute  under  wtiich  the  relator 
was  tried. 

By  the  judgment  which  was  pronounced,  the  relator  was  sentenced  to  be  cash- 
iered from  the  service,  and  this  judgment  was  afterwards  approved  by  the  gov- 
ernor as  commander  in  chief  of  the  State  National  Guard ;  and  it  was  expressly 
authorized  by  sulxi.  18,  §  119,  c.  299,  Laws  1883.  By  that  it  has  been  provided 
that,  on  conviction  of  the  officer  for  the  offense  in  this  manner  defined,  he  may 
be  sentenced  to  be  cashiered,  incapacitated  from  holding  any  military  commis- 
sion, fined  toanyamountnotexceeding$100.  or  reprimanded,  or  to  all  or  either 
of  such  fines  and  penalties.  And  that  clearly  warranted  the  sentence  of  the 
court  in  finding  the  relator  guilty  in  this  instance,  and  subjecting  him  to  the 
punishment  which  it  did.  The  proceedings  brouglit  up  by  the  writ  should 
therefore  be  affirmed,  with  costs  and  disbursements  amounting  to  the  sum  of 
950. 

Van  BRTmT,  P.  J.,  concurs. 


Ledtabd  t).  Bull  et  al. 
(Supreme  Court,  General  Term,  First  Department    November  28, 1888.) 

IKTEBEBT— WhMT  AX.I/OWXD— AdJUBTMBNT  0»  ACCOUNTS. 

On  a  settlement  between  father  and  son,  growiog  out  of  certain  business  trans- 
actions, the  father  stated  the  balance  in  a  writing  given  to  the  son,  in  which  also 
be  stated:  "The  sum  now  passed  to  my  credit  appears  to  be  near  enough  to  the 
right  one,  under  present  appearances,  but  time  wm  determine  whether  these  esti- 
mates are  correct,  and  I  must  be  debited  or  credited  with  the  difference,  as  the  case 
may  he. "  Other  statements  also  went  to  show  that  the  amount  was  not  considered 
by  nim  as  a  fixed  and  definite  sum,  but  subject  to  adjustment  upon  the  realization 
of  assets  whose  value  had  been  only  estimated.  Held,  that  the  balance  thus  stated 
did  net  bear  interest,  though  no  further  adjustment  was  made.  Dxnisls,  J.,  dis- 
senting. 

Appeal  from  judgment  entered  on  report  of  referee. 

Action  by  Frances  L.  Ledyard,  administratrix  of  Asa  Worthington,  de- 
ceased, against  William  L.  Bull  and  others,  executors  of  Henry  Worthington, 
deceased.  From  a  judgment  in  favor  of  defendants,  entered  on  report  of  ref- 
eree, plaintiff' appeals. 

Argued  before  Yan  Bbunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Taaao  N.  Miller,  for  appellant.  William  Allen  Butler  and  William  A.  Jen- 
ner,  for  respondents. 
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Van  Bbunt,  P.  J.  I  cannot  concur  in  the  conclusions  arrived  at  by  Mr. 
Justice  Daniels  upon  this  a()peal,  {post,  39.)  It  does  not  aeein  to  me  tliat 
interest,  as  matter  of  law,  ran  upon  the  $75,000  which  Asa  Worthington 
passed  to  his  account  in  June,  1861.  Tliis  amount  was  not  considered  even 
by  him  as  a  fixed  and  deBnite  sum  with  which  Henry  B.  Worthington  was  to 
be  charged.  It  is  apparent  that  it  was  only  an  approximation  and  estimate, 
and  it  is  evident  that  this  amount  was  to  be  subject  to  future  adjustment. 
Asa  Worttilngton  says:  "Tlie  sum  of  $75,000,  now  passed  to  my  credit,  ap- 
pears to  be  near  enough  to  the  right  one,  under  present  appearances;  but  time 
will  determine  whether  these  estimates  are  correct,  and  I  must  be  debited  or 
credited  with  the  difference,  as  the  case  may  he."  In  another  part  of  the  en- 
try he  says:  "It  is  now,  however,  involved  in  the  assets  of  your  business,  and 
I  do  not  consider  tbat  it  is  at  present  due  and  payable  to  me.  Our  fortunes 
and  business  have  been  linlied  together  up  to  the  present  time  without  any 
agreement  or  understanding  between  us  of  our  relative  interests.  You  have 
been  involved  by  my  imprudence  in  a  large  outlay  of  cash  funds,  resulting  in 
your  being  compelled  to  take  real  estate  heavily  incumbered  for  your  security. 
These  incumbrances  must  be  removed,  and  much  time  consumed,  before  you 
can  realize  from  it.  It  would  be  evidently  unjust  for  me  or  my  heirs  to  de- 
mand payment  of  my  claim  l>efore  you  had  had  reasonable  time  to  realize  from 
the  assets  out  of  which  it  arises.  To  your  ingenuity  and  perseverance  is 
mainly  due  this  claim  I  bold  against  you,  and  should  your  assets  (now  more 
doubtful  than  t>efoi'e  the  existence  of  our  country's  diaiculties)  prove  to  l)e  of 
less  value,  or  yield  less,  than  was  contemplated  when  the  accounts  were  ad- 
justed, (31st  Deceml>er,  I860,)  it  is  but  right  tliat  a  due  proportion  of  the  loss 
or  depreciation  should  be  deducted  from  my  claim."  He  then  goes  on  and 
says:  "If  the  assets  you  hold  should  prove  worthless,  for  instance,  I  should 
have  no  claim  upon  you;  and  so  in  proportion  to  tbeir  depreciation  I  must 
bear  a  proportionate  rate  of  the  loss,  charging  me  with  the  same  until  my  share 
of  t>m  net  profits,  or  my  compensation,  rather,  be  no  more  than  one-third  of 
your  net  profits.  And  this  adjustment,  in  case  of  my  absence,  I  must  and  do 
oontidentiy,  cheerfully  leave  with  you."  The  whole  of  this  declaration  shows 
that  this  interest  was  a  mere  estimate,  dependent  for  future  adjustment  upon 
the  realization  of  assets  whose  value  had  been  estimated,  and  seems  to  have 
been  made  simplyfortlie  purpose  of  establishing  a  rate  of  compensation  whose 
amount  depended  upon  the  amount  realized  from  these  assets.  He  further 
says  that  tlie  amoimt  is  not  only  not  due,  but  no  demand  could  be  made  for 
its  payment  until  after  a  reasonable  time  to  realize  upon  the  assets  from  which 
it  arises  had  elapsed.  It  seems  to  me  evident  that  there  was  no  such  adjust- 
ment of  the  accounts  us  would  carry  interest  as  matter  of  law.  Neither  do  I 
thinlc  that  the  referee  erred  in  placing  little  credence  upon  the  testimony  of 
Carrington  as  to  what  transpired  at  the  time  of  the  interview  of  Mr.  Worth- 
ington and  bis  sister.  An  examination  of  his  testimony  shows  that  Henry  K. 
Worthington  not  only  did  not  pretend  to  read  from  the  book  atx>ut  the  waiver 
of  interest,  but  that  what  he  did  say  about  interest  was  simply  argument  from 
what  did  appeitr  in  the  boolc.  The  language  used  by  the  witness  in  testifying 
as  to  what  Mr.  Worthington  said  shows  that  he  did  not  prt-tend  to  be  reading 
from  the  book,  but  making  a  statement  independent  of  the  book.  In  fact,  one 
version  given  by  Carrington  shows  conclusively  that  the  claim  of  reading  from 
the  book  was  an  after-thought.  He  says,  speaking  of  Henry  R.  Worthington 
reading  from  the  book:  "Ue  read  the  agreement  that  the  father  was  to  tiave 
$76,000,  and  this  waiver,— to  the  effect  that  the  father  [reading  from  tlie 
book]  could  not. claim  it  as  a  cash  payment,  l)ecauBe  it  was  involved  in  tlte 
assets."  The  portion  that  Worthington  is  here  represented  as  reading  from 
the  book,  and  which  the  witness  calls  the  waiver,  is  actually  in  the  book,  and 
there  is  no  evidence  that  he  read  anytliing  else  as  a  waiver.  The  witness 
•Carrington,  even,  does  not  pretend  that  he  did,  and  the  word  "  waiver"  ia  evi- 
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dentlj  a  word  used  by  the  witness,  and  not  "Worthington.  Fraud  is  not  to  be 
imputed  upon  such  evidence  as  this.  It  may  be  that  Henry  li.  Worthington 
may  have  stated  that  his  father  could  not  (daim  interest  because  it  waa  not 
cash,  but  involved  in  the  assets,  and  in  this  we  thinli  he  was  right;  but  the 
evidence  nowhere  justiBes  the  conclusion  that  Wortliington  pretended  to  be 
reading  a  waiver  of  interest  from  the  iKKtIt.  In  fact,  the  weight  of  the  evi- 
dence is  that  he  did  not  so  pretend  to  rtNtd.  The  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Bbabt.  J.,  concurs. 

Daniels,  J.,  (dtssentitiff.)  The  object  of  the  action  was  to  secure  the  set- 
tlement of  accounts  between  Asa  Worthington  and  Henry  R.  Worthington, 
his  son,  and  to  recover  a  balance  alleged  to  have  been  due  to  Asa  Wortliington 
at  the  time  of  his  decease.  To  maintain  the  action  the  fact  is  shown  that  the 
Intestate  bad  been  engaged  in  the  business  carried  on  by  his  son  Henry  Worth- 
ington. But  precisely  how  he  was  engaged  in  that  business,  whether  as  a 
partner,  or  as  a  person  performing  services  for  an  interest  in  the  proSta,  or 
whose  compensation  was  to  be  graduated  by  the  profits  of  the  business,  was 
not  distinctly  made  to  appear.  But  it  Wiis  shown  that  a  statement  was  made 
and  subscribed  by  him  in  one  of  the  books  appertaining  to  the  business  on  the 
24th  of  June,  1B61,  by  which  there  was  stated  to  be  owing  to  him  for  liis  serv- 
ices and  attention  to  the  business  the  sum  of  $75,000.  A  balance  of  another 
account  was  also  carried  to  his  credit,  amounting  to  the  sum  of  $2,420.21.  A 
furtlier  claim  was  also  made  in  behalf  of  the  plaintiff  as  administratrix  for  an 
additional  amount  of  moneys  used  in  the  business  of  Henry  Worthington. 
The  two  preceding  suras  of  money  were  made  the  subject  of  the  statement  in 
writing,  subscribed  by  the  intestate  .on  the  24th  of  June,  1861.  The  book  con- 
taining this  statement  appeared  sufficiently,  from  the  evidence,  to  have  re- 
mained in  tlie  possession  of  Henry  K.  Wortliington,  the  testator,  down  to  the 
time  of  his  decease,  which  took  place  in  December,  1880.  And  he  is  shown 
by  the  evidence  of  John  W.  Carrington,  the  husband  of  a  daughter  of  the  de- 
ceased testator,  Asa  Worthington,  to  have  indirectly  assented  to  this  state- 
ment, and  conceded  the  balance  claimed  by  Asa  Worthington  as  the  amount 
due  and  owing  to  him  out  of  the  business.  In  the  written  statement,  in- 
Krted  and  contained  in  the  book,  certain  contingencies  of  business  were  men- 
tioned from  which  the  sum  of  $75,000  might  be  subject  to  increase  or  diminu- 
tion. But  no  event  appears  to  have  occurred  since  the  time  when  the  state- 
ment was  made,  leading  in  any  manner  to  a  readjustment  of  this  balance,  but 
it  continued  to  be  what  was  apparently  due  to  the  intestate  for  his  services 
and  attention  in  the  business,  as  tliat  was  made  an  adjusted  balance  in  1861. 
The  other  sum  of  $2,420.21  dues  not  appear  to  have  been  subjected  to  any 
future  change  whatever.  And  these  amounts  having  been  settled  and  ad- 
justed between  the  parties  in  this  manner,  subject  to  no  changes  as  the  events 
afterwards  occurred,  would  entitle  the  intestate  to  interest  upon  tliem  un- 
der the  ordinary  legal  principles  applicable  to  the  iillowance  of  interest  ou 
Uquidated  balances.  Little  v.  Banks,  85  N.  Y.  258,  267;  Winch  v.  Ice  Co., 
66  N.  Y.  618.  But  in  an  interview  which  tiie  witness  Carrington  teslilied 
took  place  in  March,  after  the  decease  of  Asa  Wortliington,  which  event  oc- 
curred in  Xovember,  1875.  with  Henry  R.  Worthington,  it  has  been  stated 
that  the  latter  informed  the  witness,  and  the  children  of  Asa  Worthington, 
who  were  present  at  the  time,  that  interest  on  this  balance  had  been  waived 
by  tbe  intestate;  that  be  bad  made  payments  upon  the  amount  to  tlie  intes- 
tate, dnrisg  bis  life-time,  amounting  to  the  sum  of  upwards  of  $62,000,  and 
other  payments  chargeable  against  the  balance;  and  in  tiiat  manner  reduced 
tbe  aggregate  sum  due  tu  the  estate  of  Asa  Worthington  to  the  sum  of 
£5,941.15.  A  small  debt  was  left  unpaid  by  the  intestate,  still  further  reduc- 
ing tbe  amount  of  this  balance.    The  parties  interested  in  tbe  estate  of  the 
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deceased  Intestate  accepted  this  as  a  truthful  statement  of  the  amount  still 
owing  by  Henry  R.  Worthington;  and  they  are  proved  to  have  l»een  settled 
with  by  him  upon  the  correctness  of  this  basis.  And  as  there  were  no  cred- 
itors to  interfere,  or  contest  the  right  and  authority  of  the  next  of  kin  to  ad- 
just the  estate  without  the  intervention  of  a  personal  representative  for  the 
intestate,  this  settlement,  if  it  should  be  maintained,  must  be  final  and  con- 
clusive between  these  parties.  Babbitt  v.  Bowen,  32  Yt.  437;  Ricks  v.  Htt- 
liard,  45  Mias.  359;  Josey  v.  Rogers,  13  Ga.  478;  Byrd  v.  Byrd,  44  Ga.  258; 
Weaver  v.  Roth,  105  Pa.  St.  408. 

The  referee  concluded  this  settlement  to  be  binding  upon  the  next  of  kin 
of  the  estate,  and  consequently  held  that  there  was  no  sum  of  money  still  due 
from  the  estate  of  Henry  B.  Worthington  which  could  be  recovered  by  the 
plaintiff  as  the  administratrix  of  the  estate  of  Asa  Worthington ;  and  in  reach- 
ing that  conclusion  he  declined  to  find  as  a  fact  that  Henry  R.  Worthington 
read,  or  purported  to  read,  to  the  plaintiff  antl  her  sisters,  next  of  kin  of  Asa 
Worthington,  that  there  was  a  waiver  of  interest  in  this  balance  of  875,000. 
If  he  had  found  that  Henry  R.  Worthington,  at  the  time  when  the  statement 
of  the  final  balance  was  made  and  accepted,  had  represented  that  there  was  a 
waiver  of  interest  by  his  father  on  this  balance,  when  in  fact  no  such  waiver 
had  ever  taken  place,  then  a  larger  balance  would  have  remained  unpaid  on 
the  accounts,  and  that  balance  would  have  been  very  considerable  in  its 
amount.  The  chief  point  upon  which  the  appeal  has  been  taken  is  whether 
the  referee  was  not  bound,  under  the  evidence,  to  find  that  such  a  representa- 
tion had  been  made  to  the  other  next  of  kin  by  Henry  B.  Worthington;  and 
if  he  had  so  found  the  fact,  then,  as  there  was  no  proof  that  interest  had  been 
waived  upon  this  balance,  it  would  have  followed  that  the  final  settlement  as 
it  took  place  was  secured  by  a  false  representation.  There  was  no  contradic- 
tion of  the  evidence  of  Carrington  relating  to  the  fact  of  this  statement  hav- 
ing been  made  by  Henry  B.  Worthington.  He  was  not  interested  in  the  event 
of  the  action,  and  there  was  no  fact  or  circumstance  tending  to  subject  his 
statements  in  the  least  degree  to  discredit,  beyond  his  marriage  with  one  of 
these  next  of  kin.  He  wits  corroborated  also  by  the  statement  contained  in 
the  lx>ok  showing  the  balances  relied  upon  in  support  of  the  action;  and  his 
evidence  upon  this  subject,  as  well  as  what  took  place  at  the  meeting  of  the 
next  of  kin  of  Asa  Worthington,  has  been  adopted  and  followed  in  other  re- 
spects by  the  referee  in  his  decision.  It  was  also  as  to  an  important  part  of 
the  interview  sustained  by  the  letter  written  by  him  soon  afterwards  to  two 
of  the  next  of  kin,  explaining  to  them  the  condition  of  the  estate,  as  that  had 
been  represented  by  Henry  K.  Worthington,  and,  from  the  statement  present- 
ing his  evidence  in  the  case,  he  appears  to  have  testified  candidly,  and  with- 
out being  unduly  influenced  by  his  feelings  in  favor  of  his  wife,  or  of  the  other 
next  of  kin.  There  was,  too,  a  probability  supporting  the  truth  of  the  state- 
ment made  by  him  that  Henry  R.  Worthington  affirmed  the  fact  to  be  that 
interest  had  been  waived  in  the  balance  of  $75,000;  for  if  there  had  been  no 
such  waiver,  the  next  of  kin,  who  were  present  to  ascertain  the  amount  com- 
ing to  them  out  of  the  business  as  the  estate  of  their  father,  would  naturally 
have  suggested  or  required  that  interest  should  be  allowed  and  computed  upon 
this  balance,  or  so  much  of  it  as  from  time  to  time  remained,  after  the  appli- 
cation of  the  payments  which  were  made.  But  there  was  no  such  suggestion 
or  claim;  all  reason  for  it  having  been  removed  apparently  by  the  sUitement 
that  the  interest  in  fact  had  been  waived  by  the  intestate.  The  evidence  of 
this  witness,  given  and  supfwrted  as  it  was  in  this  manner,  and  not  being  in 
conflict  with  any  other  evidence  in  the  case,  was  conclusive  upon  the  referee, 
and  should  have  been  followed  by  him.  Lomer  v.  Meeker,  25  N.  Y.  361; 
White  v.  Btillman,  Id.  541. 

In  giving  his  evidence  that  there  was  a  waiver  of  interest  on  this  sum  of 
money,  the  witness  Carriuaton  was  evidently  impressed  with  the  conviction 
that  it  had  been  read  by  Henry  R.  Worthington  jis  a  part  of  the  statement 
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contained  in  the  book  produced  apon  the  trial.  This  statement  was  very  mi- 
nutely, as  well  as  elaborately,  made  by  the  intestate;  and,  if  there  had  been 
ii  desi<;n  on  his  part  to  waive  interest  on  the  balance,  it  is  only  reasonable  to 
suppose  that  the  expression  of  that  design  would  have  found  its  way  into  this 
statement.  It  contained  alt  the  facts  and  all  the  figures  essential  for  the  sup- 
port of  the  intestate's  claim  that  this  balance  was  owing  to  him,  and  it  was 
passed  by  him  to  his  credit;  and  that  it  was  designed  to  be  a  complete  and 
linal  statement  of  the  settlemenC  of  his  affairs  is  further  evident  from  the  fact 
that  it  was  made  in  contemplation  of  his  decease  at  no  remote  period  of  time; 
for,  by  the  statement  which  wiis  made  by  him,  the  direction  was  given  to  di- 
vide his  estat^  equally  between  his  five  children  after  his  decease.  But  this 
statement,  minute  and  extended  as  it  was,  contains  no  intimation  whatever 
that  it  was  any  part  of  the  design  or  understanding  of  either  of  these  persons 
that  interest  should  not  be  claimed  on  this  balance,  which  was  left  by  the  in- 
testate as  so  much  capital  to  be  employed  and  remain  in  the  business  of  his 
ton,  the  deceased  testator.  That  there  was  a  waiver  of  interest  there  is  not 
the  slightest  reason  for  believing.  Xeither  was  there  any  proof,  beyond  the 
assertion  of  Henry  It.  Worthington  at  the  meeting  of  the  next  of  kin,  that  the 
interest  had  in  fact  been  waived;  and,  under  the  evidence,  he  appears  to  have 
misrepresented  this  fact  to  the  next  of  kin,  and  in  that  way  induced  them  to 
accept  their  respective  shares  of  this  balance  of  $5,941.15,  when  a  very  much 
larger  sum  of  money  was  in  his  hands,  as  the  resultof  the  settlement  of  1861, 
to  be  divided  between  himself  and  the  other  children  of  the  intestate.  They 
had  no  reason  to  doubt  the  cotfectness  at  the  time  of  the  statement  made  by 
him  concerning  this  waiver  of  interest.  And  they  were  deceived  by  the  state- 
ment he  made  concerning  tliis  fact  to  them ;  and  that  may  entitle  the  plain- 
tiff, as  the  personal  representative  of  the  estate,  to  disregard  the  settlement, 
and  to  claim  the  balance  appearing  to  be  unpaid  upon  the  account  by  a  fair 
aud  legal  computation  ,of  interest.  Carr  v.  Thompson,  87  N.  Y.  160.  The 
right  of  the  plaintiff  to  roai  ntain  tlie  action  is  not  defeated  by  anything  that  was 
decided  in  the  case  of  Gotdd  v.  Bank,  99  N.  Y.  338, 2  N.  E.  Rep.  16;  for  the  set- 
tlement there  included  nomorethan  adisputed  claim,  while  here,  if  nointerven- 
ing  misrepresentations  had  been  made,  no  dispute  whatever  could  have  arisen 
as  to  the  extent  of  the  indebtedness,  for  the  balance  for  which  the  testator 
would  have  been  liable  would  have  appeared  by  a  simple  computation ;  and 
the  payment  of  a  less  sum,  wliich  the  next  of  kin  were  induced  to  receive  by 
the  false  representations,  would  not  extinguish  the  obligation  to  pay  that  bal- 
ance. Whether  such  a  recovery  may  be  had  without  atttrniHtively  alleging 
the  facts  in  the  complaint  entitling  the  plaintiff  to  disre^sard  the  final  settle- 
ment or  not,  is  not  an  inquiry  now  requiring  to  be  made,  for  the  evidence 
upon  this  subject  was  received  by  the  referee,  and  acted  upon  by  him  with- 
out objection.  And  whether  he  was  right  or  not  in  his  conclusions  must  be 
determined  from  the  evidence  which  was  given  and  accepted  in  this  manner 
during  the  progress  of  the  trial.  The  settlement  and  payment  of  the  balance 
were  interposed  as  a  defense  by  the  defendants,  and  possibly  this  defense 
might  regularly  be  avoided  by  proof  of  the  fraud  under  section  522  of  the 
Code  of  Civil  Procedure;  but  whether  it  may  be  or  not  is  not  a  point  re- 
quired to  be  now  decided.  The  same  answer  may  be  given  to  the  defense  of 
the  statute  of  limitations.  It  may  upon  another  trial  be  satisfactorily  avoided, 
as  it  was  upon  the  trial  which  has  already  taken  place;  or  the  fact,  it  that  will 
have  any  tendency  to  answer  the  defense  of  tlie  statute  of  limitations  of  the 
fraudulent  statement  concerning  the  waiver  of  interest,  may  be  shown  not  to 
have  been  discovered  within  such  a  period  of  time  as  to  prevent  the  plaintiff 
from  maintaining  the  action  under  the  authority  of  subd.  5,  §  382,  Code  Civil 
Proc.  For  the  present  purposes  of  the  litigation  it  is  sutilcient  to  say,  as  the 
case  has  now  been  presented,  the  referee  fell  into  an  error  in  refusing  to  find, 
as  he  must  have  done  to  reach  the  conclusion  he  was  controlled  by,  that  the 
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testator,  Henry  B.  Worthington,  did  fblselj  represent,  in  the  final  interview 
between  himself  and  the  other  next  of  kin,  that  the  Intestate  had  waived  the 
right  to  interest  upon  this  bnlance  of  $75,000;  and  for  that  error  t lie  juilg- 
cnent  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plaintiff 
to  abide  the  event. 


CopELAND  et  al.  V.  J0HN80K  MAimr's  Co. 

(Supreme  Conrt,  General  Term,  SHrnt  Department.    November  M,  1888.) 

X.  FhSiDTsa — Ahekdmskt— CBAKOiMe  Cause  of  Actios. 

An  amendment  of  a  complaint,  which  alleges  an  agreed  price  for  services,  by  in 
aerting  an  ^legation  as  to  their  reasonable  valne,  does  not  change  the  cwiae  01  •<>■ 
tion. 

4.  Bake— Omission  vaoif  Jcdgkent— Appeait— OsraonoHS  iro«  Raised  Below. 

Where  the  amendment  is  reduced  to  writing,  and  ordered  to  be  made,  and  the 
record  shows  that  it  was  made,  It  cannot  be  objected,  on  appeal,  that  it  waa  not 
made,  though  it  is  omitted  from  the  judgment. 

5.  COKPORATIONB — ACTION  »0B  SaULRT  Og  OSTICEB— RAmWOATIOK. 

There  being  evidence  that  a  report  of  the  liabUitlee  of  defendant,  showing  am 
amount  due  plaintiffs'  assignor  for  a  salary,  had  been  before  a  stockholders'  meet- 
ing, and  was  not  objected  to,  there  is  sufflcient  evidence  of  ratification  of  the  ren- 
dition of  the  services  to  go  to  the  jury. 

Appeal  from  circuit  court,  New  York  county;  Barrett,  Justice. 

Action  by  Charles  £.  Copeliind  and  Earle  C.  Bacon,  assignees  of  Frank  G. 
Johnson,  against  the  Johnson  Manufacturing  Company,  on  a  claim  of  the 
assignor  for  services  as  president  of  defendant.  There  was  evidence  that  a 
report  of  the  liabilities  of  defendant,  showing  an  amount  due  Johnson  as  sal- 
ary, had  been  before  a  meeting  of  the  stockholders,  and  was  not  objected  to; 
and  the  court  submitted  the  question  of  tht;  ratiQcation  of  the  rendition  of  the 
•ervices  to  the  jury.    Judgment  for  plaintiffs,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Bartlktt,  JJ. 

Sutherland  Tenny,  for  appellant.     Robert  L.  Harriton,  for  respondents. 

Van  Brunt,  F.  J.  When  this  action  was  upon  appeal  before,  (47  Hun, 
235.)  a  recovery  had  been  iiad  U()on  proof  of  certain  agreements  between  tlte 
assignor  of  the  plaintiff,  who  was  president  of  the  defendant,  and  two  other 
of  the  trustees  of  the  defendant,  fixing  compensation  for  the  performance  of 
services  rendered  by  him  to  the  defendant,  and  the  judgment  was  revened 
upon  what  has  now  become  the  familiar  principle  that  an  oflScer  of  a  cor- 
poration cannot  make  a  binding  agreement  with  it,  but,  if  he  has  any  claim 
for  services  rendered  or  for  materials  furnished,  he  can  only  recover  upon 
quantutn  meruits,  not  upon  an  agreement  as  to  price.  Upon  the  new  trial  of 
this  action  evidence  as  to  the  quantum  meruits  was  offered,  whicli  was  ob- 
jected to  by  the  defendant's  counsel  as  not  l)eing  within  the  pleadings,  which 
objection  was  sustained;  and  the  plaintiff  was  thereupon,  over  the  exception 
of  the  defendant,  allowed  to  amend  his  complaint,  alleging  tlie  reasonable 
value  of  the  services.  It  is  claimed  tliat  the  court  had  no  power  to  allow  this 
amendment,  upon  the  ground  that  it  substantially  changed  the  cause  of  ac- 
tion. This  objection  does  not  seem  to  be  well  founded.  The  cause  of  action 
was  not  changed.  The  declaration  was  for  work,  labor,  and  services,  and 
such  the  declaration  remained,  even  after  the  amendment.  Tlte  method  of 
proving  the  damages  only  was  changed.  It  would  appear  that  the  complaint 
was  entirely  sufflcient  originally  to  admit  of  proof  as  to  the  quantum  meruita. 
The  rule  under  the  old  system  of  pleading  was  that,  under  an  tnd^itatua 
count  in  assumpsit  or  debt,  the  plaintiff  may  recover,  although  there  is  no 
proof  of  fixed  price.  1  Chit.  PI.  842.  Under  Uiis  rule  of  pleading  the  com- 
plaint in  this  action  was  sufilcient  to  admit  evidence  of  the  quantwn  meruits 
without  amendment. 
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Tb«  objection  that  the  complaint  never  was  ia  fact  amended  does  not  seem 
to  be  well  foanded,  as  the  amendment  was  reduced  to  writing,  duly  ordered 
to  be  made,  and,  even  if  omitted  from  the  judgment,  tbe  irregiilnrity  cannot 
avail  upon  this  appeal,  as  tbe  record  before  us  shows  that  the  amendment  hiid 
been  actually  made.  The  exception  to  so  much  of  the  charge  as  submitted  to 
the  jury  tbe  question  of  sabsequent  ratification  of  the  rendition  of  the  services 
has  no  foundation.  Tbsre  was  sufiScient  evidence  to  bring  the  case  within 
the  principle  of  Jackson  v.  Railroad  Co.,  2  Thomp.  &  C.  653,  which  case  was 
subsequently  aflarmed  by  the  court  of  appeals,  (58  N.Y.  623.)  The  judgment 
appealed  from  should  be  afSrmed,  with  costs. 

Daniels,  J.,  {coneurring.)  I  agree  to  affirm  for  the  reasons  assigned,  and 
also  for  the  fni-ther  reason  that  under  section  723  of  the  Code  of  Civil  Proced- 
ure the  court  was  fully  empowered  to  make  the  amendment  which  was  allowed. 
It  was  no  more  than  inserting  another  allegation  material  to  the  case,  wbicta 
this  section  expressly  authorizes. 

Babtijbtt,  J.,  concurs. 


Sfrino  e.  Oeoboe  et  al. 
{Supreme  Court,  General  Term,  First  Department.    Kovember  28, 1888.) 

t.   NbOOTIABLB    IkSTSUMINTB  —  DlSCBAKGE    OF    ISDOBSIB  —  RELEASE    OT    ATTAOHXSRT 
AOAINBT  MaXBK. 

The  holder  of  a  promissory  note,  by  voluntarily  relinquishing  the  levy  of  an  attach- 
ment upon  aulBclent  goods  of  the  maker  to  satisfy  the  debt,  without  the  cnnseut  of 
the  indorser,  the  maker  interposing  no  defense,  and  afterwards  becoming  insolv- 
ent, discharges  the  indorser. 

2.   BaKB — BvrDENOE. 

The  holder's  affidavit,  on  which  the  warrant  of  attachment  was  issued,  should  be 
received  in  evidence  in  an  action  against  the  indorser. 

On  exceptions  from  circuit  court.  New  York  county. 

Action  by  Elizabeth  S.  .Spring,  administratrix  of  Marshall  Spring,  deceased, 
•gainst  Francis  George  and  Cornelius  Stokem,  on  a  promissory  note  made  by 
Stokem  and  Indorsed  by  George.  Stokem  did  not  defend.  A  verdict  against 
Creorge  was  directed,  and  his  exceptions  were  ordered  heard,  in  the  first  in- 
stance, at  general  term. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Bartlett,  JJ. 

Albert  Bach,  for  plaintiff.     C.  Bainbridge  Smith,  for  defendant  George. 

Bartlett,  J.  This  is  an  action  upon  a  promissory  note.  The  maker  does 
not  defend.  The  court  at  circuit  directed  a  verdict  against  the  indorser.  and 
ordered  the  exceptions  to  be  heard,  in  the  first  instance,  at  general  term.  One 
of  the  defenses  of  Francis  George,  the  indorser,  was  that  Marshall  Spring,  the 
plaintiff's  intestate,  brought  a  suit  on  the  note  against  him  and  Cornelius 
i^tokem,  tbe  maker,  in  1870;  that  he  obtained  a  warrant  of  attachment  under 
'Which  the  sheriff  levied  upon  sutBcient  property  of  Stokem,  the  maker,  to  sat- 
isfy the  note;  and  that  subsequently  Spring,  without  tbe  knowledge  or  con- 
sent of.  George,  the  indorser,  directed  tiie  sheriff  to  abandon  the  levy,  and  re> 
lease  tbe  attached  property,  since  which  time  the  maker,  Stokem,  has  become 
insolvent.  The  defendant  offered  evidence  to  sustain  this  defense,  some  of 
which  was  received  by  the  trial  court,  and  some  of  which  was  excluded.  It 
was  proved  by  a  witness  who  was  a  deputy-sheriff  in  the  city  of  New  York, 
in  1870  and  1871,  that  he  had  an  attachment  against  the  property  of  Corne- 
lius Stokem  in  favor  of  Marshall  Spring,  and  that  after  a  man  had  been  put 
in  charge  of  the  attached  property  the-  attachment  was  withdrawn  by  reason 
of  a  notice  from  the  plaintiff's  attorney.  Stokem,  tbe  maker  of  the  note,  also 
testified  to  the  fact  of  tbe  attachment,  and  that  the  property  levied  upon  was 
worth  four  or  five  thousand  dollars,  or  considerably  in  excess  of  the  amount 
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of  the  note.  The  affidavit  of  Spring,  on  which  the  warrant  of  attachment 
was  granted,  was  excluded  by  the  court.  We  thinlc  it  ought  to  have  been 
received. "  It  showed  that  the  claim  there  in  suit  was  based  upon  the  very 
note  wliich  is  the  subject  of  this  action,  and  it  was  competent  and  material 
evidence  for  that  purpose.  Proof  as  to  the  subsequent  insolvency  of  Stolcera, 
the  maker,  was  given  by  introducing  transcripts  of  judgments  against  bim 
which  did  not  appear  to  have  been  satisfied.  In  view  of  tliis  evidence,  the 
plaintiff  was  not  entitled  to  have  a  verdict  directed  in  her  favor. 

It  is  doubtless  true,  as  a  general  rule,  tliat  mere  delay  on  tlie  part  of  a  cred- 
itor to  enforce  an  obligation,  as  against  the  principal  debtor,  will  not  operate 
to  relieve  the  surety.  People  v.  W?ate,  28  Hun,  289,  294.  And  it  has  been 
held  that  the  holders  of  a  promissory  note  owe  an  accommodation  indorser  no 
active  diligence  to  secure  or  protect  his  interests,  and  are  not  obliged  on  his 
account  to  sue  the  note,  or  enter  judgment  thereon,  or  i!>sue  execution.  Smith 
V.  Erwin,  77  N.  Y.  466.  But  when  the  creditor,  in  the  course  of  l^al  pro- 
ceedings based  upon  his  claim,  once  gets  hold  of  property  of  the  principul 
which  is  applicable  to  the  payment  of  the  debt,  the  surety  is  entitled  to  insist 
that  the  creditor  shall  not  voluntarily  let  the  property  go;  and  if  he  does  so, 
and  the  claim  subsequently  proves  to  be  uncollectible  from  the  principal,  tlie 
surety  is  discharged.  Sucii  seems  to  be  the  meaning  of  the  rule  approved  by 
the  court  of  appeals  in  the  case  of  8hutt»  v.  Fingar,  100  N-  Y.  539,  546,  3 
N.  £.  Rep.  588.  "But  although  the  creditor  is  not  bound  to  take  active 
measures  to  enforce  payment  of  the  debt,  and  may  therefore  stop- short  in 
those  which  he  has  taken,  even  though  their  further  prosecution  would  have 
been  successful,  yet  he  is  not  entitled  to  relinquish  any  hold  which  he  has 
actually  acquired  on  the  property  or  estate  of  the  principal,  and  which  might 
have  been  made  effectual  for  the  payment  of  the  debt.  This  is  the  necessary 
result  of  the  rule  that  a  creditor  shall  not  arbitrarily  shift  the  burden  of  a 
debt  from  the  party  primaiily  liable  for  its  payment,  and  impose  It  on  another 
whose  liability  is  secondary."  In  Smith  v.  Erwin,  supra,  the  accommoda- 
tion indorser  claimed  to  have  been  released  from  liability  because  the  holders 
of  the  note,  after  obtaining  j  udgment  and  issuing  execution  against  the  maker 
at  a  time  when  the  latter  had  property  enough  to  meet  the  demand,  did  not 
direct  the  sheriff  to  levy  until  more  than  six  months  after  the  execution  was 
issued,  when  no  property  could  be  found.  The  decision  was  adverse  to  the 
indorser,  but  turned  upon  the  fact  that  the  plaintiffs  in  the  first  instance 
directed  tlie  sheriff  not  to  levy  until  he  should  receive  further  orders  from 
them.  It  was  held  that  this  rendered  the  execution  dormant  in  the  mean 
time,  and  that  the  defendant's  property  was  not  bound  thereby  until  the  sub- 
sequent order  was  given.  Hence  no  lien  ever  whs  acquired,  and  none  had 
been  lost  But  from  the  manner  in  which  the  question  was  treated,  and  from 
the  language  already  quoted  from  Shutta  v.  Fingar,  it  is  plain  that  if  the  ex- 
ecution had  been  issued  to  the  sheriff  to  be  executed  immediately,  at  a  time 
when  the  defendant  had  sufficient  personal  property  to  satisfy  the  same  in 
his  open  and  visible  possession,  and  after  an  actual  levy  thereon,  the  plain- 
tiffs had  given  directions  to  the  sheriff,  which  deprived  them  of  the  lien  thus 
obtained,  it  would  have  been  held  that  the  indorser  was  discharged. .  In  the 
case  before  us,  the  property  of  the  principal  debtor  was  taken  under  a  warrant 
of  attachment  instead  of  an  execution.  But  the  creditor  thereby  certainly 
acquired  a  hold  on  the  estate  of  the  principal.  The  latter  does  not  appear  ever 
to  have  interposed  any  defense  to  the  claim  made  against  him  as  the  maker  of 
the  note;  and  it  is  obvious  that  the  hold  thus  acquired  "might  have  l)een 
made  effectual  for  the  payment  of  the  debt"  by  simply  retaining  the  property 
until  judgment  was  obtained  by  default,  and  execution  was  issued  thereon. 
The  doctrine  tliat  a  creditor  is  under  no  obligation  to  a  surety  to  proceed  act- 
ively against  the  principal  debtor  should  nut  be  carried  so  far  as  to  justify 
the  creditor  in  releasing  the  property  of  the  principal  debtor  which  he  has 
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actually  levied  upon  under  an  attachment,  when  the  effect  of  such  action  on 
his  part  is  to  render  it  impossible  to  collect  the  debt  from  the  principal.  It  was 
error  to  direct  a  verdict  for  tlie  plaintiff.  The  defendant's  exception  to  such 
direction,  and  lil^ewise  bis  exception  to  the  exclusion  of  Marshall  Spring's 
affidavit  to  obtain  the  attachment,  must  be  sustained,  and  anew  trial  granted, 
with  costs  to  the  defendant,  to  abide  the  event. 

Van  Bbumt,  P.  J.,  and  Bbaot,  J.,  concur. 


Tn  n  McLean,  Receiver  of  Taxes. 
(Supreme  Court,  General  Term,  First  Department.    November  38, 1888.) 

Taxation— BzczBsrvx  Lxvt — ^FAn.uBB  to  Objsct  to  Assbssmbnt. 

In  a  proceeding  against  a  corporation  under  Laws  1883,  o.  410,  f  857,  to  enforce 
payment  of  a  tax  on  its  personal  estate  by  fine,  there  being  no  goods  or  chattels  In 
Its  possession  to  distrain,  tbe  corporation  cannot  defend  on  the  ground  that  it  has 
paid  all  that  was  properly  due  on  its  assessment,'  and  that  the  tax  levied  is  at  an  ex- 
cessive rate,  it  appearing  that  due  notices  were  given  of  tbe  assessment,  imposition 
of  the  tax,  and  completion  of  the  rolls,  and  that  the  corporation  made  no  attempt  to 
have  the  tax  corrected  by  the  commissioners  of  taxes,  who  are  invested  with  full 
jurisdiction  of  such  matters  by  section  823  of  the  act. 

Appeal  from  special  term,  Kew  York  county;  La  whence.  Justice. 

Petition  by  George  W.  McLean,  as  receiver  of  taxes,  to  enforce  by  6ne  the 
payment  of  a  tax  for  personal  property,  imposed  on  tbe  Meyer  Sniffen  C!om- 
pany.  Limited,  under  Laws  1882,  c.  41U,  §  857.  The  company  appeals  from 
an  order  adjudging  it  guilty  of  misconduct  in  failing  to  pay  tbe  sum  of 
8125.32,  with  interest,  percentage,  and  expenses,  and  imposing  on  it  a  fine  of 
that  arooant. 

Argued  before  Van  Bbunt,  P.  J.,  and  Babtlett  and  Daniels,  JJ. 

Charles  B.  Meyer,  for  appellant.  Charlet  8.  Beardsley  and  ffeorge  S,  Colt- 
man,  for  respoulent. 

Daniels,  J.  The  proceeding,  which  has  been  taken  to  enforce  the  pay- 
ment of  the  tax,  was  authorized  by  section  857  of  chapter  410  of  the  Laws  of 
1882 ;  and  the  disposition  made  of  it  by  the  court  is  within  what  this  section 
has  prescribed  may  be  done  to  enforce  the  payment  of  a  tax  upon  personal  es- 
tate. Tbe  application  was  resisted  on  the  ground  that  this  portion  of  the  tax 
had  not  been  legally  authorized.  But  in  support  of  the  proceeding  it  was  set 
forth  that  the  taxable  personal  property  of  the  company  had  been  assessed 
upon  a  valuation  of  the  sum  of  875,000,  and  that  notice  of  the  assessment  had 
been  published  in  the  City  Record,  as  that  was  required  to  be  done  by  section 
817  of  this  act.  It  further  appeared  that  tlie  commissioners  of  taxes  and  as- 
sessments prepared  their  assessment  rolls  and  delivered  them  to  the  board  of 
aldermen  of  the  city  of  New  York,  as  the  statute  further  required  that  to  be 
done,  and  that  the  commissioners  thereupon  published  a  further  notice  in  tbe 
City  Record,  tbe  Sun,  and  the  New  York  Times,  for  14  days,  stating  that  the 
rolls  bad  been  completed  and  delivered  to  the  buard  of  aldermen.  It  was  fur- 
ther shown  by  the  petition  that  the  board  of  aldermen  afterwards  estimated 
and  set  down  opposite  the  valuation  of  this  and  other  property  tbe  amount  in 
dollars  and  cents  required  to  be  paid  as  a  tax  thereon,  and  such  tax  agidnst 
this  company  amounted  to  the  sum  of  $1,800.  This  was  conflrmed,  and  the 
assessment  rolls  containing  the  tax  delivered  to  the  applicant  as  receiver  of 
the  taxes  of  the  city  and  county  of  New  York,  together  with  a  warrant  from 
the  board  of  aldermen,  under  their  hands  and  seals,  directing  the  collection  of 
the  taxes.  The  receiver  is  further  shown  to  have  given  the  notice  in  tiie  City 
Becord  and  other  public  newspapers,  prescribed  by  section  841  of  the  act, 
which  completed  the  proceeding  required  to  be  taken  to  render  both  the  as- 
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sessment  and  the  tax  itself  binding  apon  the  companjr.  The  company  paid 
the  sum  of  81,674.68  and  interest  as  the  amoant  for  which  it  conceded  its 
liability  to  taxation,  but  declined  to  pay  the  residue  for  the  reason,  as  it  is 
stated  in  its  answer  to  the  petition,  that  the  tax  imposed  exceeded  by  somtich 
the  amount  which  the  city  authorities  were  legally  entitled  to  impose  upon 
the  corporation.  It  lias  been  suggested  that  this  difference  was  to  malce  up 
the  amount  of  the  state  tax,  which,  according  to  chapter  361  of  the  Laws  of 
1881,  the  authorities  of  the  city  had  no  power  to  impose.  But  this  fact  dues 
not  appear  in  the  proceeding.  The  petition  certainly  does  notshow  it,  neither 
does  the  answer  of  the  company.  By  this  answer  it  )ias  been  stated  that  tlie 
company  was  taxable  in  the  city  and  county  of  New  Yorlt  for  local  purposes 
alone,  and  the  right  of  taxation  for  those  purposes  has  been  mentioncKl;  but  it 
has  not  been  set  forth,  neitlier  does  tlie  fact  in  any  manner  appear,  tliat  tlie 
difference  between  the  amount  paid  and  the  amount  of  the  tax  imposed,  was 
intended  to,  or  did  in  fact,  include  any  ptart  of  the  state  tax.  What  has  been 
stated  upon  this  subject  in  the  answer  is  simply  inferential,  accompanied  with 
the  allegation  that  the  company  was  erroneously  taxed  to  the  extent  of  this 
difference,  and  that  the  same  was  illegal.  But  there  are  no  facts  supporting 
these  conclusions,  and,  if  there  were,  they  would  not  sustain  the  company  in 
its  resistance  to  the  payment  of  this  tax,  for,  if  the  tax  was  erroneously  made 
larger  than  it  should  be,  as  the  statutory  notices  were  given  of  the  assessment, 
and  also  of  the  imposition  of  the  tax,  and  the  completion  of  the  rolls,  that 
rendered  the  tax  binding  upon  the  company  so  far  tliat  it  could  not  be  ques- 
tioned collaterally,  as  it  has  l)een  in  this  proceeding.  The  legislature  has  pre- 
scribed ample  notices  in  the  manner  already  mentioned  for  the  in  formation 
and  protection  of  the  property  owner.  Davidson  v.  Ifeto  Orleans,  96  U.  S. 
97;  Spencer  v.  iferchant,  125  U.  S.  845,  355,  356,  8  Sup.  Ct.  Rep.  921.  And 
those  notices  appear  to  have  been  given  as  the  law  required  that  to  be  done  to 
render  the  proceeding  regular;  and  it  was  within  the  power  of  the  legislature 
to  prescribe  this  description  of  notice  as  adequate  to  secure  the  regularity  of  the 
proceeding.  Stuart  v.  Palmer,  74  N.  Y.  183,  188.  The  obiflct  of  these  no- 
tices wns  to  afford  the  company  an  ample  opportunity,  whicn  they  did,  of  ap- 
pearing and  objecting  to  the  assessment,  if  that  had  tteen  made  in  too  large 
an  amount;  and  of  afterwards  appearing  t>efore  the  commissioners  of  taxes 
and  assessments  and  applying  to  them  to  remit  or  reduce  the  tax,  in  oaae  that 
was  considered  to  exceed  in  amonnt  what  the  company  was  legally  liable  to 
pay.  The  authority  for  making  this  correction  is  contained  in  section  822  of 
the  act,  which  has  provided  that  "the  commissioners  of  taxes  and  assessments 
are  hereby  invested  with  power  to  remit  or  reduce  a  tax  imposed  upon  real 
or  personal  estates,  but  such  remission  or  reduction  must  be  made  within  six 
months  after  the  delivery  of  the  books  to  the  receiver  of  taxes,  for  the  collec- 
tion of  such  tax."  And  that  secured  to  the  company  ample  time  to  make  this 
application  for  the  reduction  of  the  amount  of  the  tax,  if  it  had  been  imposed 
at  too  high  a  figure.  After  the  publication  of  this  notice  by  the  receiver, 
which  is  stated  to  have  been  given  in  11  of  the  public  newspapers  printed  and 
published  in  the  city  of  New  York,  including  the  City  Keconi,  the  company 
failed  to  avail  itself  of  the  opportunity  in  this  manner  afforded  to  apply  for  a 
reduction  of  the  tax,  and  by  that  failure,  under  the  effect  to  be  given  to  these 
provisions  of  the  statute,  it  was  afterwards  precluded  from  questioning  or  de- 
nying the  regularity  w  legality  of  tliese  proceedings.  If  they  were  erroneous, 
the  application  for  their  correction  should  have  been  made  in  the  manner  pre- 
scribed by  this  section  of  the  act,  which,  wlthont  reference  to  the  other  pro- 
visions contained  in  it,  secured  to  the  company  an  ample  opportunity  for  the 
reduction  of  the  amonnt  of  the  tax,  if  it  in  fact  was  entitled  to  that  reduction. 
That  it  might  have  been  so  entitled  if  the  application  bad  been  made  as  the 
law  has  prescribed  it  should  be,  is  no  answer  to  this  proceeding,  for  before  it 
was  instituted  the  tax  became  fiuHl  and  conclusive  against  the  company,  and 


Digitized  by 


Google 


Sup.  Ct]  WJLEY  t».  cirr  of  troy.  47 

It  cannot  now  litigate  or  present  objections,  as  it  migiit  have  done  if  itliad  ap- 
plied to  the  commissioners  within  the  time  prescribed  by  the  statute  for  tlie 
reduction  of  the  tax.  Svii/t  v.  City  of  Poughkeepsie,  37  N.  T.  511.  The 
Older  sboald  be  afflnned,  with  $10  costs  in  addition  to  the  disbursements. 

Vam  Bkukt,  p.  J.,  and  Babtlett,  J.,  concar. 


Foley  v.  City  op  Tboy. 
(Supreme  Court,  General  Term,  TMrd  Department.    November  30, 1889.) 
Afpbai. — Ksmcw — Foritsr  Appeal — Res  JitdiojlTA. 

Where  a  judKment  has  been  reversed  by  the  general  term  for  insufficiency  of  the- 
eridence  to  support  the  verdict,  and  on  a  second  trial  the  testimony  is  substantially- 
the  same  as  before,  the  decision  on  the  former  appeal,  having  been  on  the  merits. 
will  be  held  OMMluuve,  and  a  similar  verdict  set  asideW  the  same  ground 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  John  A.  Foley  against  the  city  of  Troy  for  injuries  received  by  » 
fall  occasioned  by  a  defective  sidewalk.  A  verdict  and  judgment  for  plain- 
tifF  was  set  aside  on  appeal  by  the  general  term.  45  Hun,  396.  A  second 
trial  resulted  in  another  verdict  for  plaintlil,  and  judgment  thereon.  Defend- 
ant again  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J  J. 

R.  A.  Parmenter,  for  appellant.    H.  A.  King,  for  respondent. 

Inoalu,  J.  This  action  was  tried  at  the  Rensselaer  circuit  November  9^ 
1886,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $800,  upon  wliict» 
judgment  was  entered,  with  costs,  in  favor  of  the  plaintiff.  An  appeal  wa» 
taken  by  the  defendant  to  the  general  term,  which  was  composed  of  Justices 
LiEABNED,  BocKES,  and  Landom.  Tbe  judgment  was  reversed  upon  tb» 
ground  that  the  evidence  was  insufficient  to  establish  negligence  on  the  part 
of  the  city  of  Troy  in  omitting  to  keep  tbe  sidewalk  where  the  plaintiif  felU 
and  was  injured,  in  a  safe  condition.  The  cause  was  again  tried  November 
22.  1887,  and  a  verdict  was  rendered  in  fbvor  of  the  pinintiff  for  81,000,  upon 
which,  with  costs,  judgment  was  entered  in  favor  of  the  plaintiff,  and  an  ai^ 
peal  was  taken  therefrom  by  the  defendant  to  this  court. 

Tbe  only  material  question  upon  this  appeal  seems  to  be  whether  the  plain- 
tiff suoceeded  in  changing  the  facta  of  the  case  favorably  to  himself,  upon  the 
last  trial,  from  what  they  were  upon  the  former  trial,  to  such  an  extent  as  to 
overcotne  the  objection  to  a  recovery  which  was  entertained  by  this  court 
upon  the  facts  presented  upon  the  former  app^aL  If  the  facts  have  not  been 
eesentially  changed  by  the  last  trial  by  strengthening  tbe  plaintiff's  case  Id 
regard  to  the  question  upon  which  the  former  judgment  was  reversed,  tli* 
iriaintifl  must  be  held  to  have  failed  to  establish  a  cause  of  action  against  tb» 
defendant  upon  the  last  trial.  The  decision  of  this  court  upon  the  merits  in 
tbe  same  cause,  and  l>etween  the  same  parties,  and  in  regard  to  the  same  sub> 
jflct-matter,  must  be  regarded  so  far  conclusive  as  not  to  be  open  for  further 
discussion  upon  the  merits  in  this  court,  unless  we  are  convinced  that  th» 
law  has  been  changed  since  the  reversal  of  tbe  former  judgment  in  such  man- 
ner as  to  modify  favorably  to  the  plaintiff's  case  the  legal  effect  of  the  facts 
established  upon  the  former  trial.  We  fail  to  discover  any  sucb  change  bi  Uie 
law.  We  have  examined  with  care  the  evidence  produced  upon  both  trials  as 
contained  in  tbe  printed  l>ooks,  and  fail  to  discover  wherein  the  plaintiff  has  suc- 
ceeded in  strengfthening  his  case  upon  the  merits  upon  the  last  trial  from  what 
it  was  upon  the  former  trial  in  regard  to  the  material  question  involved.  It  is 
true,  tbe  plaintiff  gave  some  evidence  upon  the  last  trial  to  the  effect  that  water 
bad  not  been  spilled  upon  thesidewalk  previous  to  plaintiff's  injury, doubtless 
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for  the  purpose  of  answering  the  snggestlon  contained  In  the  opinion  of  Jus- 
tice Leabneo,  which  was  the  following:  "But  the  Ice  miglit  be  formed  from 
water  accidentally  or  intentionally  spilled."  We  are  satisfied,  after  reading 
the  opinion,  that  no  controlling  effect  was  intended  by  such  suggestion.  The 
facts  of  both  trials,  so  far  as  they  bear  upon  the  material  question  involved, 
viz.,  the  negligence  of  the  defendant,  are  substantially  the  same,  and  conse- 
quently the  plaintiff  failed  to  malce  a  case  which  entitled  him  to  recover,  con- 
sistently with  the  decision  made  by  this  court  upon  the  former  appeal.  The 
Judgment  most  therefore  be  reversed,  with  costs. 

Lbabnbp,  p.  J.,  and  Landon,  J.,  concur. 


Carter  v.  Btbon. 

(Supreme  Court,  Oeneral  Term,^Seeond  Department    Deoember  18, 188ft.) 

LAin>Loso  AND  TiitAirr — AonoR  ros  Etiotion — Damaoks. 

A  dwelling-house,  and  lot  of  land  50x106  feet,  had  been  leased  for  one  year,  for 
laundiy  porposes,  at  a  rental  of  ISO  per  mouth.  In  the  middle  of  the  second  month 
the  landlord  erected  a  new  fenoe  around  the  lot,  cutting  off  ITxlOB  feet  of  it,  and 
destrojrlng  fonr  of  the  Ave  olothee-lines  of  the  tenant.  At  the  time  of  the  trial  of 
the  action  against  the  landlord  for  an  evlotion  the  tenant  had  already  paid  tl60 
rent  under  the' lease.  Held,  that  a  verdict  for  tSOO  damages  for  the  eviction  was 
fairly  warranted. 

On  motion  for  reargument.    For  former  opinion  see  1  N.  Y.  Supp.  905. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

P.  L.  McClellan,  for  appellant.    Stanford  it  SHlfoeU,  for  respondent. 

Barnard,  P.  J.  The  motion  for  reargument  is  based  upon  an  allegation 
that  the  opinion  was  based  upon  a  fact  not  proven.  The  complaint  was 
based  upon  a  lease  of  land  by  defendant  to  plaintiff,  and  a  forcible  taking  of 
a  portion  thereof  after  the  plaintiff  had  entered  into  possession.  The  tHsti- 
mony  pf  plaintiff  upon  the  trial  is  as  follows:  "I  continued  in  possession  of 
the  whole  premises  from  April  1  until  May  17,  1887.  On  that  day  17  by  105 
foet  was  taken  away  by  running  a  fence  through  my  yard  from  the  street  to 
the  rear  line."  The  defendant  "said  the  premises  belonged  to  him,  and  he 
could  do  as  he  liked."  The  opinion  therefore  correctly  stated  that  the  evi- 
dence shows  an  ouster  as  to  17  feet  front  and  105  feet  deep.  The  plaintiff  de- 
clined to  pay  the  rent  by  reason  of  this  eviction,  and,  upon  proceedings  being 
instituted  against  him,  he  was  advised  to  pay  the  whole  rent,  so  as  to  con- 
tinue in  possession  of  the  remnant  of  the  leased  premises  left  to  him,  upon 
which  the  house  stood.  The  evidence  is  as  follows:  "I  was  advised  legally 
that  I  must  pay  the  rent  in  ordf  r  to  continue  in  possession  of  the  premises, 
and  this  was  in  the  presence  of  Mr.  McClellan."  Ansioer.  "Yes,  air;  and 
Mr.  McClellan  says,  •  That  is  the  only  way  you  can  do;'  I  had  to  pay  my  rent, 
and  proceed  against  Mr.  Byron."  "Mr.  Byron  had  treated  me  wrongfully." 
"Mr.  McClellan  was  the  defendant's  agent  in  respect  to  the  property."  'J'he 
opinion  therefore  correctly  states  the  argument  as  to  the  payment  of  the  rent 
in  order  to  restore  possession,  and  the  reservation  of  the  right  of  action  for 
the  wrong  done  was  an  agreement  between  the  parties.  The  motion  should 
therefore  be  denied,  with  $10  costs. 

Pratt,  J.,  concurs. 
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Briggs  «.  Ottuann.  V 

(Cojntnon  Pletu  of  New  York  City  and  County,  General  Term.    Decembers,  1888.) 

1.  Salb — Removal  of  Goods  bt  Pobchaseb— Limitation  as  to  Time. 

Plaintiff  bouglit  two  "flying  bridges "  from  defendant  on  premises  leased  by  the . 
latter  for  a  term  expiring  February  1st,  agreeing  to  remove  them  by  that  time.  He 
began  the  work  January  26tii,  and  had  done  very  little;  when  on  the  28th  defend- 
ant informed  him  that,  if  he  did  not  on  that  day  put  men  enough  at  work  to  remove 
them,  be  would  cause  it  to  be  done  himself.  Plaintift  not  complying  with  this  no- 
tice, defendant  gave  the  bridges  to  another  party  on  the  next  day,  who  completed 
the  removal  on  the  80th,  employing  12  or  15  men  nearly  2  days.  Plaintiff  appeared 
on  the  S9th,  and  announced  his  ability  and  willingness  to  remove  them  by  Febru- 
ary 1st,  if  necessary.  Held,  that  plaintiff  oould  recover  the  value  of  the  bridges, 
as  the  time  for  thoir  removal  bad  not  expired,  and  defendant  had  no  right  to  as- 
-stune  that  plaintiff  would  fail  to  comply  with  his  contract. 

2.  Same— DEI.AT  or  Pubcbaseb  in  Rkmovino  Goods. 

Plaintiff  having  bought  and  paid  for  the  bridges,  defendant  had  no  right  to  give 
them  away,  though  plaintiff  was  dilatory  in  removing  them. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  C.  Briggs  against  Jacob  Ottmann,  for  the  value  of  two 
"flying  bridges"  sold  by  defendant  to  plaintiff,  and  converted  by  defendant 
before  their  removal.  The  action  was  brought  in  the  city  court,  and  a  judg- 
ment was  rendered  for  defendant  at  trial  term,  which  was  aiUrmed  by  the 
general  term.    Pliiintifl  again  appeals. 

Argued  before  Labremube,  C.  J.,  and  Van  Hoesen,  J. 

Benjamin  G.  Hitehings,  for  appf-llant.  Goepel  &  Raegener,  {LouU  C, 
Kaegtner,  of  counsel,)  for  respondent. 

Van  Hoeben.  J.  The  plaintiff  bought  from  the  defendant  a  smoke-stack 
and  two  flying  bridges  for  925,  and  waa  to  remove  them  from  the  premises 
that  the  defendant  occupied,  but  wliiuh  he  was  compelled  to  surrender  to  his 
landlord.  After  agreeing  to  make  the  sale  to  the  plaintiff,  the  defendant  dis- 
posed of  the  smoke-stiiuk  to  a  Mr.  Fagan.  This  breach  of  contract  entitled 
tlie  plaintiff  to  damages,  and  an  adjustment  was  effected  by  the  plaintiff's 
agreeing  tu  accept  tiie  sum  of  $10  and  the  two  bridges.  As  I  understand  the 
evidence,  the  plaintiff  had  an  absolute  right  to  the  two  bridges.  These  trans- 
aictions  took  place  just  prior  to  the  25th  day  of  January,  and  the  plaintiff 
knew  tlial  on  the  1st  of  February  the  defendant  was  to  yield  possession  of 
the  property  to  which  the  bridges  were  attaclied.  Altliough  the  consequences 
of  a  failure  on  the  part  of  the  defendant  to  remove  the  bridges  on  or  before 
the  1st  of  February  are  not  known  to  us,  it  is  certain  that  ttie  plaintiff  was 
informed  that  it  was  the  wish  of  the  defendant  that  thay  should  be  removed 
before  that  day.  -  The  plaintiff  began  to  remove  the  glass-work  and  the  bolts 
of  one  of  the  bridges  on  the  26tli  of  January,  but  he  did  not  prosecute  the 
work  with  vigor;  and  accordingly,  on  the  28tb  of  January,  the  defendant 
wrote  to  the  plaintiff  that,  if  by  1  o'clock  of  tiiat  day  he  did  not  send  down  a 
force  of  men,  other  persons  would  be  employed  to  remove  the  bridges.  As  the 
plaintiff  did  not  at  the  time  designated  put  his  men  to  work,  the  defendant 
gave  the  bridges  to  Fagnn,  who  took  them  down.  Soon  after  Fagan  began 
the  work  the  plaintiff  appeared,  and  said  that  he  was  ready,  able,  and  willing 
to  remove  tlie  bridges  in  a  day,  if  such  dispatch  were  necessary.  It  took  12 
or  15  men  the  greater  part  of  2  days  to  get  the  bridj^es  out  of  the  way.  They 
were  removed  before  the  close  of  January  30th.  It  appears,  therefore,  that 
tliough  the  plaintiff  had,  according  to  the  defendant's  concession,  until  the 
let  of  February  to  remove  the  bridges,  the  defendant  took  the  bridges  away 
from  him,  and  gave  them  to  B^agan,  on  tlie  2dth  of  January.  This,  clearly, 
lie  had  no  right  to  do.  It  was  not  impossible  for  the  plaintiff  to  do  what 
Fagan  easily  accomplished,  and  the  defendant  had  no  right  to  assume  that 
the  plaintiff  would  fail  to  do  the  work.  A  breach  of  contract  is  not  to  be  pre- 
v.3ii.Y.s.no.2 — 4 
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sumed.  In  the  case  of  Shales  v.  8Hgnoret,  1  Ld.  Raym.  440,  the  defendant 
covenanted  to  transfer,  on  a  certain  day,  on  giving  three  days'  notice,  £1,000 
of  bank  8to(^.  In  an  action  on  the  covenant,  the  defendant  pleailed  that,  oil 
the  day  prior  to  the  day  appointed  for  muking  the  transfer,  the  plaintilT  had 
no  bank  stock.  On  demurrer,  the  whole  court  iield  the  plea  bad;  beraiiise, 
tliough  the  plaintiff  had  no  stock  on  the  day  previous,  yet  he  might  liave  per- 
formed his  contract  witliin  the  time.  See  Frost  v.  Clarkson,  7  Cow.  28.  It 
seems  to  me,  therefore,  that  assuming,  as  the  defendant  assumes,  that  the 
agreement  of  the  parties  was  not  a  contract  for  the  transfer  of  the  title  to  the 
bridges,  but  merely  a  contract  for  work  and  laljor  to  be  performed  before  a 
specified  lime,  the  defense  is  not  to  be  sustained.  But,  as  I  understand  the  case, 
ttie  bridges  were  sold  to  tlie  plaintiff,  and  had  been  paid  for  by  the  accord  and 
satisfaction  that  followed  the  breach  by  the  defendant  of  his  contract  to  sell 
the  smoke-stack  to  the  plaintiff.  If  this  be  so,  what  right  had  the  defendant 
to  give  or  sell  them  to  Fagan,  even  if  the  plaintiff  were  slow  in  removing 
them  y  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 


Farmers'  &  Mechaniob'  Nat.  Bank  or  Buffaio  v.  BoasRa. 

(Superior  Court  of  Buffalo,  Oeneral  T^erm.    December  8,  U88.) 

Plxadino — Motion  to  Stbikb  out— Fbivolour  DsiitiKRnt. 

Under  Code  Civil  Proc.  N.  T.  {  SS7,  providing  that  a  partj  ptejndieed  by  m  tttro- 
Iwu  devurrer  may,  on  five  days'  notioe  of  bia  appiication  tberefor,  have  ludgment 
on  tbe  demurrer,  it  is  brror  to  order  that  a  damurcer  be  strioken  out  as  frivolous. 

Appeal  from  special  term. 

Action  by  the  Farmers'  &  Mechanica'  National  Bank  at  Buffalo  against 
Samnri  Rogers  on  a  promissory  note  executed  by  defendant  to  plaintiff,  for 
•6,000,  and  to  foreclose  the  lien  on  certain  stock  deposited  with  plaintiff  as 
collateral  security  tor  the  note.  An  order  was  entered  stiildng  out  defend- 
ant's demurrer  at  frivolous,  and  defendant  appealed.  For  opinion  on  de- 
murrer see  1  N.  Y.  Supp.  757.  Tlie  special  tann  opinion  referred  to  is  as 
follows: 

"Beokwith,  G.  J.  Motion  by  plaintiff  fer  jodgBMitt  for  f rivolousness  of 
defendant's  demurrer  to  reply.  1.  Tbe  prayer  for  relief  in  the  complaint  is 
not  much  out  of  the  way.  The  relief  demanded  is  that  the  plaintiff's  ■  lieo 
on  the  cwtiflcate  of  stock  be  foreclosed,'  which  is  proper;  'Utat  it,'  the 
plaintiff,  *  ha  declared  to  have  a  perfect  title;  and  that  the  defendant  execute 
any  assignment  or  transfer  necessary  to  UMike  its  title  perfect,' — thsit  is,  that 
the  defendant  perfect  the  transfer  of  the  stoek, — so  that  upon  a  sale  a  title 
could  be  given  tbe  purchaser,  and  •  that  the  plaintiff  have  such  other  and 
further  relief  as  may  be  proper.'  By  this  prayer  tbe  plaintiff  demands  such 
relief  as  it  •supposes'  itself  entitled  to.  Code  Civil  Pros.  §  481.  Notwith- 
standing the  form  of  the  prayer,  the  court  can  give  any  judgment  consistent 
with  the  case  made  by  the  complainant.    Id.  §  1207. 

"2.  Tbe  answer  pui*ports  to  set  up  a  counter-claim.  In  deciding  upon  tbe 
demurrer  to  the  reply  the  court  may  look  into  the  answer.  If  the  answer  is 
not  good,  and  the  reply  is  defective  in  form,  a  demurrer  to  tbe  reply  should 
be  set  aside,  there  being  no  basis  for  the  pleading.  In  this  case  the  dwnurrer 
is  to  the  reply  as  a  whole.  The  general  denial  in  the  first  part  of  the  reply  is 
not  good,  and  if  that  were  all  of  the  reply,  and  the  answer  set  up  a  valid 
counter-claim,  the  demurrer  would  have  to  be  sustained;  but  there  is  more  in 
tbe  reply.  There  are  several  immaterial  allegations,  and  the  prayer  is  nuga- 
tory. It  has  no  place  in  the  reply,  iiut  assuming  that  the  answer  sets  up  a 
valid  counter-claim,  as  alleged,  the  reply  contains  matter  constituting  an  af- 
firmative defense,  in  the  allegations  that  the  reason  the  plaintilT  did  not  sell 
tbe  stock  was  because  a  purchitser  could  not  be  found,  and  because  tbe  de- 
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fendant  requested  it  not  to  sell.  Those  facts  ettnbHahed  would  have  made  a 
valid  excuse  lor  not  selling,  even  if  it  had  been  the  duty  originally  of  the 
plaintiff  to  sell.  The  reply  states  what  the  action  was  brought  for.  That  is 
an  immaterial  allegation,  for  the  conrt  will  tell  from  the  complaint  what  the 
action  is  brought  for.  The  prayer  in  the  complaint  not  being  controlling,  or 
rather,  being  a  prayer  fur  the  relief  the  court  may  deem  proper  upon  the  al- 
legations constituting  the  cause  of  action,  and  the  allegations  in  the  reply 
having  the  formof  a  prayer,  being  immaterial,  and  mere  surpl  usage,  they  afford 
no  foundation  for  a  demurrer.  Whether  there  is  a  departure  must  be  deter- 
mined from  a  comparison  of  the  allegations  in  the  reply  (setting  up  the  new 
matter  conAituting  the  defense  to  the  counter-claim)  with  the  allegations  of 
the  complaint  constituting  the  cause  of  action,  and  not  from  the  prayers  for 
the  reli^  to  wldeh  the  plaintiff  supposes  itself  to  be  entitled.  It  seems  to  me 
perfectly  plain,  as  soon  as  it  is  found  out  what  the  pleadings  really  say,  that 
the  demurrer  is  of  the  kind  theCode  designates  as  frivolous.  Therefore  the 
plaintiff's  motion  for  judgment  fur  frivblousness  of  the  demurrer  is  granted, 
with  910  costs  of  the  motion  to  abide  the  event  o(  the  action." 
L.  F.  &  &.  W.  Bowen,  for  appellant.    Lewis  &  Moot,  for  respondenjt. 

Hatch,  J.  We  concur  in  the  opinion  of  Chief  Justice  Beokwith,  d^i  vered 
at  special  term,  upon  the  decision  of  this  motion.  Had  his  direction  been  fol- 
lowed, nothing  would  remain  bnt  to  affirm  the  judgment  directed.  But  the 
plaintiff  has  not  folloWed  snch  direction.  Instead  of  entering;  judgment  ad- 
judging the  demurrer  to  th^  reply  frivolous,  as  ordered  by  the  court,  it  has 
entered  an  order  striking  oht  the  same  from  the  record.  Not  only  is  this  op- 
posed to  the  direction,'  but  we  find  no  authority  for  such  practice.  Code 
Civil  Proc.  §  587,  provides  that  if  a  demurrer  is  frivolous  the  party  prejudiced 
thereby  may;  upori  a  notice  of  not  less  than  dve  days,  apply  to  the  court,  or  a 
Judge  thereof,  for  judgment  thereupon,  and  judgment  may  be  given  accord- 
ingly. Tb<f  notice  of  motion  is  not  printed  in  the  record,  so  that  we  cannot 
tell  exactfy  what  reUbf  the  plaintiff  asked.  The  order,  as  entered,  recites  that 
it  was  a  motion  to  stirike  but  the  demurrer  as  frivolous,  and,  if  this  were  so. 
the  motion  should  have  been  denied:  But  the  court  in  disposing  of  the  mo- 
tion has  assumed  it  to  be  a  motion  for  judgment  upon  the  demurrer,  which 
assumption  we  adopt,  as  it  is  in  conformity  with  the  authority  of  the  section 
already  cited.  This  section  takes  the  place  of  section  247,  Old  Code,  which, 
so  far  as  the  quf^stion  here  is  concerned,  1^  the  same.  In  Brigga  v.  Bergen, 
28  N.  Y.  162,  the  conrt  held  that  a  frivolous  pieadingls  not  stricken  out,  but 
retfiains  upon  the  record,  and  forpm  part  of  the  judgment  roll.  It  is  ooljr 
where  the  pleading  is  sham  that  it  may  be  stricken  out  on  motion.  Code  CivU 
Proc.  §  SdU.  The  order  entered  la  therefore  vacated  and  set  aside,  with  leave 
to  plaintiff'  to  enter  judgment  declaring  the  demurrer  fiivolous,  with  910 
costs  and  disbursements  to  the  defendant. 

TavB,  J;  concurs.    BeokwjItb,  ti.  J.,  did  not  sit  in  this  caaei. 


'JSnorrr-THiBD  St.'Baftist  Chxtrch  e.  Coanwall  et  aX. 
ySuperior  Court  of  New  York  City,  General  Term.    October  86, 1888.) 

BuBSCRiFnoNS — ^Vauditt — Limitation  or  AMbusT  to  bb  Raisss. 

A  subscription  made  towards  a  fund  for  the  building  of  a  church,  on  condition 
that  Oio  fund  should  amount  to  a  oertain  sum,  Is  not  binding,  where  some  of  the 
sabscrtptionB  necessary  to  maJce  up  the  sum  limited  were  made  by  unincorporated 
societies,  such  as  the  Ladies'  Aid  Society,  through  their  president,  who  had  no  power 
to  bind  them.. 
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9.  Nbtw  TRiAi^-lfonoir  OS  Jvbat'e  Mnrorw— Whkx  Hadb. 

Under  Code  Civil  Froo.  N.  Y.  S  MS.  proTidinff  that  the  judge  presiding  at  •  trial 
by  jury  may  entertain  a  motion  made  on  his  minutes  at  tne  same  term  to  set  aside 
the  verdict,  a  motion  for  a  new  trial  made  on  the  Judge's  minutes,  in  an  action  Hied 
before  a  jury,  can  only  be  made  where  a  verdict  has  oeen  rendered. 

Appeal  from  jury  term. 

Action  by  tbe  Twenty-Third  Stre^  Baptist'Churcli  againnt  Jacob  B.  Corn- 
wall and  another,  executors  of  CHtharlne  Weeks,  deceased,  for  a  subsctip- 
tion  of  85,000,  made  by  defendants'  testatrix,  towards  a  fund  of  $50,000  for 
the  purpose  of  building  a  church.  One  condition  of  tlie  subscription  was  that 
tbe  subscribers  should  not  be  liable  unless  the  sum  subscribed  amounted  to 
•50,000.  Tbe  amount  subscribed  was  about  952,000.  The  Ladles' Aid  So- 
ciety and  the  Toung  Men's  Mission  Society,  unincorporated  societies,  each 
sabscribed  S5,000  by  their  presidents.  Plaintiff  appeals  from  a  judgment  dis- 
missing the  complaintun  the  merits,  and  also  from  an  order  denying  a  motion 
for  a  new  trial.  Code  Civil  Proc.  K.  Y.  §  999,  provides  that  "the  judge  prts- 
siding  at  a  trial  by  a  jury  may,  in  his  discretion,  entertain  a  motion,  made 
upon  his  minutes,  at  the  same  term,  to  set  aside  the  verdict,  and  grant  a  new 
trial,  upon  exceptions." 

Bdward  S.  Church,  for  appellant.  Van  Winkle,  Candler  &  Jay,  for  re- 
spondents. 

Per  Curiah.  The  principal  question  in  this  case,  the  one  arising  on  the 
vppeal  from  the  judgment,  has  been  passed  upon  by  the  general  term  of  tbe 
supreme  court.  Third  department,  in  Presbyterian  Church  v.  Cooper,  45  Hun, 
453,  10  N.  Y.  St.  Rep.  142.  On  the  authority  of  that  case,  we  hold  that  the 
subscriptions  of  the  Liadies'  Aid  Society,  Young  Men's  Mission  Society,  and 
of  tbe  Youths'  Mission  Society  were  invalid,  and  that  the  aggregate  of  sub- 
scriptions was  less  than  $50,000.  The  motion  for  a  new  trial  on  tbe  judge's 
minutt-s  whs  improperly  made.  Section  99d  of  the  Code  of  Civil  Procedure 
authorizes  the  judge  presiding  at  a  trial  by  a  jury  to  entertain  a  motion  for  a 
new  trial  made  upon  his  minutes,  only  in  a  case  where  there  has  been  a  ver- 
dict. Dusenhury  v.  Dusenbury,  1  Civil  Proc.  R.  292,  and  cases  there  cited. 
Tbe  judgment  and  order  are  a£Brmed,  with  costs. 


LaZEMSEY  «.  SUFBEUE  LODGE  K.  OE  H. 

(CUy  Court  of  New  York,  General  Term.    December  20, 1888.) 

INBUBANCI! — MCTDAI.  BENEFIT  BOCIBTIXS — ^ASSESSMBHTB— TsNDBR. 

Where  the  constitution  of  a  mutual  benefit  society  provides  that  the  flnandal  re- 
porter of  a  subordinate  lodge  shall  receive  all  moneys  due  tbe  lodge,  and  give  a 
bond  for  the  discharge  of  his  duties,  and  authorizes  no  other  person  to  receive  or 
decline  payment  of  assessments,  and  a  notice  of  assessment  states  that  assessments 
must  be  paid  to  the  financial  reporter  only,  a  tender  of  payment  of  the  assessment 
to  the  secretary,  an  officer  not  under  bond,  and  his  refusal  to  accept  it,  on  the 
ground  that  the  member  is  suspended,  are  ineffectual  to  bind  the  society,  though  it 
b  customary  for  the  secretary  and  other  officers  to  receive  payvnent  of  assess- 
ments. 

Appeal  from  trial  term. 

Action  by  Maria  Lazensky  against  the  Supreme  Lodge  Knights  of  Honor, 
on  a  mutual  beneAt  certificate.  Defendant  appeals  from  a  judgment  entered 
on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  new  trial. 

Argued  before  Nehkbas,  Ehrlich,  and  McGown,  JJ. 

Morris  Goodhart,  for  appellant.     A.  cfe  C.  Steckler,  for  respondent. 

Nehrbas,  J.  The  action  is  upon  a  beneflt  certificate  issued  by  the  defend- 
ant to  Joseph  liHzensky  (now  deceased)  in  favor  of  bis  wife,  the  plaintiff,  for 
f2,000,  in  December,  1881.    He  was  a  member  of  Manhattan  Lodge  No.  1,1G5. 
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K.  of  H..  a  subordinate  lodge  of  the  defendant.  The  certificate  was  payable 
-out  of  tbe  widows'  and  orphans'  benefit  fund,  and,  under  the  constitution 
and  by-laws  of.  the  defendant,  whenever  the  amount  remaining  in  the  treas- 
ury of  that  fund  fell  beiow  82,000,  an  assessment  was  leyird,  of  which  each 
subordinate  lodge  was  required  to  pay  its  proportionate  share,  and  the  latter, 
in  turn,  collected  the  amount  from  their  respective  members,  who  were  j^ 
sessed  therefor.  Each  member  was  required  to  pay  the  amount  so  due  within 
30  days  after  a  notice  mailed  to  his  address,  in  default  wliereof  he  stood 
suspended,  and  "thereafter  he  shall  not  be  entitled  to  the  benefits  of  tbe 
widows'  and  orphans'  benefit  fund  until  he  shall  have  been  duly  reinstated  in 
his  subordinate  lodge  in  accordance  with  the  laws  of  the  order."  On  May 
19,  1885,  a  call  for  an  assessment  was  made  by  the  defendant  upon  tbe  avb- 
ordinate  lodges,  in  accordance  wtierewith  the  Manhattan  lodge  proceeded  to 
rolle<it  from  its  own  membei-s  the  amount  demanded  from  the  lodge.  On  the 
20th  or  21st  of  May,  1885,  the  reporter  of  the  lodge,  Isaac  Meyer,  personally 
mailed  a  postal-card  to  said  Joseph  Lazensky  of  tbe  following  tenor:  "Mah- 
HATTAN  Lodge  1,165,  Knights  of  Honob,  New  York.  Deab  Sib  and 
Bbotbeh:  You  are  hereby  notified  to  provide  for  assessment  No.  159  within 
thirty  days  from  date.  Assessment  No.  159  must  be  paid  on  or  before,  [date 
stated,  but  the  exact  date  does  not  apptear.]  Any  meml>er  failing  to  pay  Uie 
above  assessment  will  stand  suspended.  Dues  and  assessments  must  be  paid 
to  the  financial  reporter  only,  George  Arnstein,  101  Fourth  avenue.  Office 
hours,  9  A.  H.  to  5  P.  H.  Yours,  in  0.  M.  A."  Mr.  Lazensky  never  in  fact 
paid  this  assessment.  The  plaintiff,  however,  two  or  three  days  after  the 
1st  of  June,  1885,  tendered,  on  his  behalf,  the  amount  of  the  assessment  to 
the  repoi'ter  or.  secretary,  Isaac  Meyer,  before  referred  to,  who  declined  to  re- 
ceive it,  on  the  ground  that  Lazensky  had  been  suspended.  This  testimony 
was  received  under  objection  and  exception.  The  witness,  the  dictator  or 
president  of  the  lodge,  under  objection  and  exception,  further  testified  that  it 
was  a  custom  of  the  Manhattan  Ipdge  that,  in  addition  to  the  financial  re- 
porter, tbe  treasurer,  reporter,  and  dictator  accepted  dues  and  assessments 
from  its  members,  and  that  the  custom  had  existed  for  many  years.  The 
duties  of  officers  of  the  subordinate  lodges  are  prescribed  by  article  5  of  the 
constitution  of  the  defendant  governing  subordinate  lodges.  Section  5  pro- 
vides: "'i  he  financial  reporter  shall  «  *  *  receive  all  money  due  this 
lodge,  and  pay  the'same  to  the  treasurer  before  the  close  of  each  meeting,  tak- 
ing his  receipt  therefor.  *  *  *  He  shall  receive  all  money  for  the  widows' 
and  orphans'  benefit  fund,  and  keep  account  of  same  in  separate  books  pro- 
vided lor  that  purpose.  *  *  *  Before  entering  upon  bis  duties,  he  shall 
give  a  good  bond  to  the  trustees  of  this  lodge,  in  the  sum  of  not  less  tlian  one 
hundred  dollars,  for  the  faithful  discharge  of  his  duties."  Tbe  motion  to 
dismiss  the  complaint  was  denied,  and  the  cause  submitted  to  the  Jury,  who 
found  in  favor  of  the  plaintiff.    Hence  this  appeal. 

The  principal  question  upon  this  appeal  seems  to  us  .to  be  whether  the 
tender  of  the  amount  of  the  assessment  to  the  reporter  or  secretary,  Isaac 
Meyer,  was  sufficient,  and  his  refusal  to  receive  the  same  on  the  ground 
stated  was  binding  upon  the  lodge,- and  consequently  upon  the  defendant.  In 
other  words,  can  a  custom  prevailing  in  a  subordinate  lodge,  not  made  known 
to  the  supreme  lodge,  override  the  plain  provisions  of  the  constitution  appli- 
cable to  both,  and  supersede  thecleaElanguage  of  the  notification  given  tu  the 
plaintiff's  husband?  By  force  thereof  tbe  assessments  were  payable  to  and 
collectible  by  the  financial  reporter,  George  Arnstein^  only.  No  otlier  officer 
or  znember  was  authorized  to  receive  these  assessments.  No  other  officer  was 
empowered  to  decline,  nioneys  tendered  to  pay  assessments,  so  as  to  bind  the 
defendant.  He  was  under  ^wnds  for  the  faith I'til  performance  of  liis  duties, 
while  the  secretary  was  not.  The  custom  prevailing  in  the  Manhattan  lodge 
may  work  very  well^or  the  convenience  of  the  members,  and  when  the 
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money  flnatly  reacbes  its  destination,  and  is  reeeived,  the  lodge  is  bound,  and 
it  is  immaterial  through  whose  medfatiun  the  dues  or  asseasihents  ultimately 
come  into  the  hands  of  the  financial  reporter.  Woelfer  v.  Iteyneman,  2  City 
Cfc.  R.  15.  J?or  tlie  accommodation  of  the  members,  the  various  officers  of  a 
lodge  frequently  accept  dues  and  assessments,  and  pay  them  to  the  proper 
officer.  While  the  practice  may  be  open  to  objection,  still,  so  long  as  the 
money  is  eventually  paid  into  the  treasury,  no  harm  results.  But  when  one 
of  those  voluntary  messengers  declines  to  receive  the  dues  or  assessments  of 
a  member,  alleging  as  a  ground  of  such  refusal  that  the  member  bHS  l>een 
suspended,  thereby  absolving  the  member  from  any  further  tender  in  tiie  fut- 
ure, {Shaw  y.  Insurance  Co.,  69  N.  Y.  292.)  the  matter  becomes  quite  seri- 
ous in  its  results  to  the  lodge.  We  think  that  it  was  error  to  (tdmit  the  prev- 
alence of  a  custom  in  the  lodge  in  direct  opposition  to  the  provisions  of  the 
constitution,  and  the  written  notice  before  referred  to,  especially  as  no  notice 
of  such  custom  appears  to  have  ever  been  given  to  the  defendant.  See  /lona 
V.  Insurance  Co.,  1  Saiidf.  137;  Dalton  y.  Daniels,  2  Hilt.  472.  There  is  no 
reason  for  the  existence  of  a  constitution  and  by*laws  of  an  association,  if 
they  are  inapplicable  and  overridden  by  mere  usages  and  customs  open  to  dis- 
pute. An  individual  who  becomes  a  member  of  a  lodge  must  subscribe  to 
the  constitution  and  by-laws  thereof,  and  hecannotcomplain  If  he  is  required 
to  abide  by  them.  A  notification  to  pay  to  a  certain  specified  officer,  wliose 
address  is'given,  must  be  complied  with;  and  no  other  person,  in  tlie  absence 
of  any  provision  of  the  constitution  or  by-laws  to  the  contrary,  has  the  lejtal 
right  to  accept  or  to  decline  to  receive  dues  or  assessments  so  as  to  bind  the 
lodge  to  tlie  consequences  of  such  refusal.  No  tender  was  ever  made  to  the 
proper  officer,  Mr.  Arnstcin,  and  consequently  the  Manhattan  lodge  at  no 
time  refused  to  receive  the  amount  payable  by  plaintiff's  husband  under  as- 
sessment 159.  See.  Griissy  v.  Schneider,  50  How.  Pr.  134.  By  his  failure 
to  pay  his  assessment  within  30  days  after  it  became  due  and  payable,  Lazen- 
sky  became  suspended  by  virtue  of  articles,  g  5,  of  the  defendant's  constitu- 
tion; and,  as  he  was  not  thereafter  reinstated  in  his  subordinate  lodge,  be  lost 
bis  right  to  share  In  the  benefits  of  the  widows'  and  orphans'  benefit  fund. 
He  endeavored  to  have  himself  reinstated,  but  without  snccess.  The  certifi- 
cate sued  upon  provides  that  the  payment  to  plaintiff  shall  be  "upon  condi- 
tion that  said  member  complies  with  the  laws,  rules,  and  regulations  now 
governing  this  order,  or  that  may  hereafter  be  enacted  fpr  Its  government, 
and  is  in  good  standing  at  the  time  of  his  death."  Inasmuch  as  the  assessment 
1S9  has  never  been  paid  by  plaintiffs  husband,  nor  any  legal  excuse  offered 
for  its  non-payment,  the  terms  of  the  certificate  sued  upon  have  not  been 
complied  with,  and  no  action  lies  thereon.  It  follows  tliat  the  judgment  and 
order  appealed  from  must  be  reversied,  with  costs  to  the  appellant,  to  abide 
event. 

fiHBUOH  and  MoGoimr.  JJ.,  ooncur. 

DBKTEnss .«.  foarBB  et  at. 

(OttV  Court  of  New  York,  Oeneral  Term.    Deoember  90, 1888.) 

1.  8AX.B — Rkphbai.  to  Accept  OoODg—D^MAass— Stobaob. 

In  an  action  for  refusal  to  aooept  goods  sold,  plalntUt  oannot  reoovar  for  Btonga 
of  the  goods. 
S,  Sams — Ertoppbi. — Juiwmbnt  for  Vai-db  or  Ooods. 

Judgment  on  the  pleadings,  in  such  action,  for  tbe  price  of  the  goods,  set  fOrtli  as 
items  of  damage,  and  payment  thereof  "bj  defendants,  does  not  preclude'defendanta 
from  resisting  recsovery  for  storage,  as  ta  Which  Item  of  damages  the  action  Was 
ooutinued. 
S.  Same— Storaob— Etidbnob. 

The  recovery  by  a  seller  for  storage  of  goods  for  purchasers  must  be  Umited  to 
reasonable  warehouse  charges,  and  il  is  error  to  permit  plaintiff  to  testify  as  to  the 
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value  ot  the  room  occupied  by  the  goods  in  his  bnildiogr,  which  Is  not  a  warehouse, 
and  the  error  is  not  cured  by  an  instruction  that  plaintifl  could  recover  only  what 
a  warehouseman  would  recover  for  like  services,  the  jury  belne  further  told  that 
they  might  accept,  as  to  the  value  of  the  storage,  plalntUTs  evideBoe  at  the  evi- 
dence of  warehousemen  called  by  defendants. 

Appeal  from  trial  term. 

Action  by  Bernard  Dreyfuss  against  Meyer  Foster  and  others,  for  refnflal 
to  accept  gooils  sold.  Defendants  appeal  from  judgment  entered  on  verdict 
in  favor  of  plaintiff. 

Argued  before  McAbam,  C.  J.,  and  Ehbi<ich,  J. 

Jot.  E.  Newhurger,  {B.  F.  Einstein,  of  counsel,)  for  appellants.  Frank- 
enheimer  <&  Rosenblatt,  {John  Frankenheimer,  of  counsel,)  for  respondent. 

Ehrlioh,  J.  The  complaint  contains  a  single  cause  of  action,  wbicb  is  for 
damages,  direct  and  consequential,  claimed  for  the  breach  of  a  written  contract. 
Three  elements  of  damage  are  alleged:  First,  refusal  to  accept  or  permit  a 
delivery  of  564  busts;  second,  refusal  to  pay  one-half  the  cost  of  a  model;  and, 
third,  as  an  item  of  special  damage,  ;95.64  per  day  from  February  27,  1886, 
to  the  date  of  the  trial  of  the  action,  as  the  value  of  the  use  of  the  space  in 
plaintiff's  factory,  occupied  by  the  564  busts,  in  consequence  of  defendants' 
wrongful  refusal  to  accept  the  same.  Prior  to  the  trial,  an  order  for  judg- 
ment on  the  pleadings  had  been  made,  covering  the  first  two  items  of  damages, 
the  amount  thereof  had  been  paid,  and  the  action  continued  as  to  the  third 
item,  lam  in  favor  of  a  reversal  of  the  judgment  appealed  from,  on  the 
broad  ground  that  the  action  is  one  for  damages  for  breach  of  contract,  and 
not  for  the  agreed  price  of  goods  to  be  manufactured;  and  that  the  order  for 
judgment  is  not  an  adjudication  inconsistent  with  this  construction,  nor  is 
defendant  estopped  or  otherwise  precluded  from  resisting,  for  this  reason,  the 
claim  for  storage.  The  complaint  distinctly  alleges  that  defendants  refused 
to  accept  or  permit  a  delivery,  and  claims  damages  therefor;  therefore  it  should 
be  tield  that  there  was  no  delivery,  either  in  fact  or  in  law,  without  which  the 
title  conid  not  pass.  I  think  also  that  the  learned  court  below  erred  in  allow- 
ing evidenoe  aa  to  the  cost  or  value  of  cartage,  and  tlie  value  of  storage  room 
in  plaintiff's  factoiy,  and  that  the  latter  error  was  not  cnred  by  the  charge. 
The  Judgment  shoold  be  reversed,  and  a  new  trial  granted,  costs  to  abide  event. 

MfiAPAM.  G.  J.,  {eoneurring.)  The  action,  as  originally  brought,  was  to  re- 
cover $564  for  that  number  of  basts  made  for  the  defendants,  and  850  for  a 
model,  aggregaliDg'.|i614:  and  by  way  of  further  damages  the  plaintiff  alleges 
"ttwt  in  consequence  of  the  defendants'  wrongful  refusal  to  accept  the  said 
564  busts,  the  plaintiff  was  obliged  to  keep  the  sanae  in  his  warehouse,  where 
tbe  same  incomber  bis 'premises  and  occupy  space  which  plaintiff  requires  for 
other  goods;  and  plaintiff  claims  as  special  danlage,  or  by  way  of  storage,  $5.64 
per  day  from  February  27,  18&6,  to  the  date  of  trial."  Tlie  action  was  sev- 
ered as  to  the  first  two  cansee  of  action,  judgment  being  awarded  in  favor  of 
tbe  plaintiff  in  respeet  thereto,  and  tbe  action  was  allowed  to  be  continued, 
and  went  to  trial  as  to  tbe  storage  only,  and  the  question,  which  is  a  novel 
one,  is  narrowed  down  to  the  right  of  a  vendor  to  recover  storage. 

When  a  vendee  or  person  refuses  to  accept  tlie  property  ttargained  for,  tbe 
vendor  or  manufiacturer has  the  choice  of  one  of  three  remedies:  (1)  Totareat 
the  proparty  as  belonging  to  tbe  vendee,  and  to  sue  for  tbe  contract  price, 
(iTvnterv.  (7eteeZZ,84  N.  Y.  549;)  or  (2)  to  sell  tbe  property  on  notice,  at 
the  market  price,  and  sue  tbe  vendee  for  the  difference  between  tbe  sum  real- 
ized and  tbe  contract  price,  ( Crooks  v.  Moore,  1  Sandf .  297 ;  Polleti  v.  Le  Ray, 
80  N.  Y.  649;)  or  (3)  ivgard  tbe  centnct  as  forfeited,  and  retain  tbe  property 
as  his  own,  and  sue  the  vendee  for  damages  for  the  n on- performance  of  tlie 
contract,  in  which  case  the  damages  are  limited  to  the  difference  l)etween  the 
contract  price  and  the  market  value,  {Manou  v.  Decker,  72  N.  Y.  595,  599; 
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Cahm  T.  Piatt,  69  N.  T.  848;  Bigelow  v.  I.egg,  102  N.  Y.  652,  6  N.  E.  Rep. 
107.)  The  action,  although  seemingly  in  form  for  dama-^es  for  the  breach,  is 
really  tor  the  contract  price,  and  the  olaiin  lor  storage  is  made  the  subject  of 
special  damages.  Theelection  as  to  the  form  of  the  remedy,  when  once  made, 
is  determined  forever,  {Moller  v.  Tuska,  87  N.  Y.  166,  169;)  and  tlie  defend- 
ants, on  paying  the  judgment  for  the  price,  became  entitled  to  tlie  subject  of 
tliesaie,  (hy  analogy,  Freem.  Judgm.  §  237.)  The  action  was  continut  d  upon 
the  mistaken  theory  that  because  the  vendees  lefused  to  receive  the  goods, 
the  plaintiff,  by  the  service  of  notice  to  the  effect  that,  unless  the  T'  ndees 
accepted  the  goods  on  or  before  February  27, 1886,  he  would  thereafter  charge 
them  storage  ihereon  at  a  specified  rate,  followed  by  the  failure  of  the  vendees 
to  pay  for  and  take  the  same,  created  an  obligation  on  their  part  to  pay  the 
charges  threatened  to  be  made.  No  such  right  existed.  The  plaintiff  retained 
the  property  for  his  own  benefit,  to  secure  his  lien  for  the  unpaid  purchase 
money,  and  nqt  for  any  purpose  advantageous  to  the  defendants,  who  de- 
clined to  have  anything  further  to  do  witli  the  property.  A  promise  to  pay 
cannot  be  implit-d  against  the  defendants  when  by  their  acts  and  declarations 
they  had  expressly  declined  to  have  anything  further  to  do  with  the  subject- 
matter  to  which  the  supposed  promise  was  to  be  attached.  Uazeltine  t. 
Weld,  73  N.  Y.  156.  As  in  a  case  in  England,  it  was  the  unanimous  judg- 
ment of  the  queen's  bench,  the  exchequer  chamber,  and  the  house  of  lords, 
that  a  shipwright,  who  kept  a  ship  in  hla  dock  after  repairing  her,  in  order  to 
preserve  liis  lien,  had  no  claim  at  all  for  dock  charges  against  the  owner  of 
the  ship  for  the  time  that  elapsed  between  the  completion  of  the  repairs  and 
the  delivery  of  the  ship,  notwithstanding  the  owner's  default  in -payment; 
the  real  reason  being  that  such  detention  and  charge  therefor  is  simply  a  keep- 
ing of  the  chattel  for  his  own  benefit,  and  not  for  the  other  party.  Shipping 
Co,  v.  Somes,  1  El.,  B.  &  E.  353.  A  notice  was  given  in  the  case  cited, 
as  in  this,  and  yet  the  court  held  that  no  contract  to  pay  could  be  implied  from 
that  circumstance.  The  principle  laid  down  in  that  case  is  pertinently  ap- 
plicable to  the  one  under  consideration.  The  plaintiff  did  not  intend  toaban- 
don  the  property  to  the  defendants,  nor  terminate  his  right  to  its  possession. 
He  intended  to  retain  it  until  his  demand  for  the  consideration  money  was 
paid,  so  that  the  rule  applicable  to  a  gratuitous  bailee  (having  no  interest  in 
the  goods)  who  desires  to  terminate  the  bailment  has  no  application.  Dale  v. 
Briruikernoff,  7  Daly,  45.  If  the  plaintiff  had  not  sued  for  the  ccmtract  price, 
he  might,  upon  the  refusal  of  the  vendees  to  accept  and  pay  for  the  property, 
have  stored  the  goods  at  their  expense,  preparatory  to  a  resale  of  them  on  the 
vendees'  account,  and  recovered  the  warehouse  rentduring  such  time  as  would 
have  been  reasonably  required  to  sell  the  goods  to  advantage,  but  for  no 
longer  time.  See  latter  portion  of  section  436,  Story,  Sales,  (4th  Ed. ;)  CheS' 
terman  v.  Lamh,  2  Adol.  &  E.  129,  4  Nev.  &  M.  195;  McKemie  v.  Uaneook, 
Ryan  &  M.  436.  The  authorities  which  incidently  speak  of  allowing  the  ven- 
dor storage  charges  and  insurance  premium  will,  upon  examination,  be  found 
to  refer  only  to  cases  in  which  the  right  to  resell  is  contemplated,  and  exercised 
within  a  reasonable  time,  (see  Greaves  v.  Ashlin,  3  Camp.  426;  MeEachroa 
V.  Randies,  34  Barb.  .S05;  Lewis  v.  Qreider,  51  N.  Y.  237;)  and  in  exercis- 
ing it  the  vendors  must  have  the  interest  of  both  parties  in  view,  tliat  the  act 
may  benefit  both,  {Lewis  v.  Qreider,  supra.)  The  fact  that  all  concerned  are 
benefited  by  moderate  expenses  incurred  in  keeping  down  damages  is  the 
foundation  of  the  right  to  reimbursement.  Field,  Dam.  §  21.  There  was  no 
attempt  by  the  plaintiff  to  resell  the  property  or  to  keep  the  damages  down, 
and  there  is  no  basis  for  expenses  incurred  in  such  an  effort.  A  common  car- 
rier, whose  vessels  or  cars  are  constantly  going  to  and  fro,  and  who  has  no 
interest  in  the  gotxls,  except  to  secure  his  lien  for  the  carriage  of  them,  may 
sometimes  terminate  his  duty  by  storing  the  goods,  {Ctendaniel  v.  Ti.cker- 
man,  17  Barb.  184,)  subject  to  ids  lien,  {CompUm  v.  Shaw,  1  Hun,  441,)  to 
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prevent  unnecessai-v  detention  of  tlie  veaeel  or  cars,  or  damages  therefor  in 
tlie  nature  of  demurrage,  (Crummelin  v.  Railroad  Vo.,  ■*'43  N.  Y.  90;)  the 
carrier,  unlike  a  vendor,  having  no  common-law  power  of  sale,  (Overt.  Liens, 
§  143,)  and  the  effect  of  the  storage  being  to  protect  the  general,  as  well  as 
the  special,  property  therein,  the  nature  of  the  cases  admitting  of  both;  but 
such  privileges  can  hardly  be  extended  to  a  vendor  having  a  mure  effective 
remedy  at  hand,  and  who  holds  the  property  because  it  has  not  been  paid  for. 
The  property  may  by  a  fiction  of  the  law  vest  in  the  vendee  for  certain  pur- 
poses, such  us  authorizing  an  action  for  the  price,  yet  it  is  equally  clear  that 
the  vendee  cannot  get  possession  of  it  until  he  pays  the  agreed  value  thereof. 
Another  instance  of  the  application  of  the  rule  will  be  found  in  Robbins  v. 
Codman,  4  £.  D  Smitli,  B15,  where  the  freight  and  charges  on  an  entire  voy- 
age were  due,  and  approached  the  value  of  the  goods.  Upon  the  arrival  of 
the  vessel  at  its  distant  port  of  destination,  neither  the  consignees  nor  other 
persons  received  the  cargo,  and  the  couil;  held  that  the  master  under  thuexr 
Igencies  of  the  case  was  bound  to  sell  to  pay  the  freight  at  the  expiration  at 
the  lay-days,  or  within  a  reasonable  time  thereafter,  and  that  the  charterer 
was  not  liable  for  demurrage  after  such  reasonable  time.  It  would  seem, 
therefore,  that  the  instances  in  which  storage  charges  have  been  sanctioned 
were  all  of  them  in  consonance  with  the  cases  before  referred  to,  and  within 
the  elementary  rule  that  a  plaintiff  in  protecting  himself  must  do  no  unneces- 
sary iictto  the  injury  of  the  defendant;  in  other  words,  the  plaintiff  must  not 
fail  to  exercise  every  opportunity  of  lessening  the  damages,  and  making  them 
as  light  as  possible.  Dillon  v.  Andernon,  43  N.  Y.  zil;  Hamilton  v.  Afo- 
Phenon,  28  N.  Y.  72;  Ueckscher  v.  McCrea,  24  Wend.  304.  The  contract 
price  of  the  goods  was  presumptively  their  value,  and  it  is  diiflcult  to  imagine 
how  Uip  damages  were  to  be  lessened  by  placing  in  store  goods  on  which  their 
full  value  was  owing,  when  the  very  act  of  storing  them  was  adding  a  new 
charge  to  that  already  existing,  and  one  which  in  the  nature  of  things  has  to 
continue  to  grow  day  by  day  to  the  detriment  of  some  one.  The  plaintiff  in 
this  manner  was  not  only  imperiling  his  security,  but  inflicting  loss  upon 
hiuijelf  or  the  defendants.  By  the  inactivity  of  the  plaintiff  and  defendants, 
the  bud  of  error  blossomed  into  storage  charges,  which  (according  to  the  plain- 
tiils  tigures)  aggregated  at  the  time  of  trial  ^,900.  This  amount  must  have 
shucked  the  sensibility  of  the  plaintiff,  for  he  voluntarily  reduced  it  to  81,875, 
and  even  this  sum  is  nearly  double  tlie  contract  price  of  the  entire  goods  or- 
deieii,  part  of  which  had  been  previously  paid  fur:  Where  th)-  liability  is  to 
end  (if  it  has  not  already  endnl)  time  alone  can  tell.  Practically  illustrated, 
the  proposition,  as  applied  to  the  facts  of  this  case,  is  substantially  this:  ThjS 
vendor  writes  to  the  vendee.  We  have  a  controversy  about  the  quality  of 
certain  goods.  One  or  the  other  if*  necessarily  wrong  in  his  contention.  -Now, 
I  will  store  the  goods  away  pending  the  litigation,  so  that  when  the  disputes 
is  decided  the  loser  is  to  pay  $3,900  for  storage.  There  is  certainly  no  author- 
ity for  holding  a  vendee  who  never  consented  to  such  an  arrangementliablie 
to  its  terms,  nor  is  theie  any  wairant  for  charging  storage  to  liim  when  Ins 
never  authorized  the  expenditure,  and  when  no  pressing  exigency  made  the 
charge  necessary.  Indeed,  so  careful  is  the  law  to  protect  a  person  against 
unnecessary  damage  that  if  the  storage  is  left  unpaid,  the  property  uiay  be 
sold  by  the  store-keeper  for  the  payment  of  his  charges  wheti  they  approach 
near  the  value  of  the  goods,  for  this  circumstance  justifies  a  sale  of  them. 
Dale  V.  Brinckerhoff,  7  Daly,  45.  Considering  .the  fact  that, the  plaintiff '« 
lien  for  the  unpaid  purchase  money  was  equal  to  the  value  of  the  goods,  .the 
storing  of  the  goods  subject  to  this  lien  would,  .upder  this  principle,  have  au<- 
thorized  a  sale  by  the  warehouseman  at  once;  a  feature  which  demonstrates 
that  the  plaintiff's  prudent  course  was  to  have. sold  the  property  in  the  lirst 
instance,  on  notice  to  the  defendants,  and  charged  then^  with -tlve  difference 
between  the  contract  price  and  the  net  procee^siof  sale,  a  pour^  .which  won  id 
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have  protected  tibe  plitlnttff,  nod  not  put  tb«  defendants  to  needless  expense. 
The  action  is  miseonoeiiretl,  and  no  recovery  should  have  been  allovred 
nnder  the  pleadings  or  proofs.    The  trial  judge  ought  to  Imve  dismlssetl  ttie 
complaint  when  the  motion  was  made  therefor  by  tfae  defendants'- counsel, 
and  he  erred  in  not  doing  so.    It  is  not  to  be  lnfert«d  from  wiwt  we  have  said 
that  a  vendor  must,  where  the  vendee -fails  to  accept,  8«11  the  goods,  for, 
while  be  may,  he  is  not  bound  to  sell  the  property,  {Hunter  v.  Weatnell,  ii4  N. 
Y  549.^  except  in  eases  where  storage  charges  are  contemplated.    Tbe  the- 
ory of  the  damages  adopted  was  erroneous  for  two  reasons :    Vint.  The  party 
in  default  is  only  linbte  for  such  damages  as  naturally  arise  from  tfae  breach, 
or  which  msty  reasonably  V)e  supposed  to  have  been  within  the  contemplation 
of  the  parties  when  the  contract  was'made  as  the  probable  result  of  its  breach, 
but  not  for  accidental,  remote,  or  consequential  causes.    The  contract  itself 
furnishes  the  datattom  which  the  damages  are  estimated;  and  those  naturally 
arising  from  the  breach  of  the  contract  made  by  the  parties  litigant  hereto 
were  (I)  l^e  contntct  price,  (2)  the  difference  tietween  the  sum  realized  on  a 
resale  and  the  contract  price,  (3)  the  difference  between  the  contract  price 
and  the  market  value,  depending  of  course  upon  the  nature  of  the  remedy 
pursued.    The  only  other  damages  supposed  to  have  been  wilhin  tiie  contem- 
plation of  the  parties  was  the  interest  upon  the  sum  withheld,  for  tliis  is  the 
uniform  ruleof  damages  allowed  in  the  absence  of  any  express  condition  wlien 
payment  is  withheld  after  it  has  l)eeome  the  duty  of  the  debtor  to  discharge 
the  debt.    Sedg.  Dam.  (6tfa  Ed.)  478,  note.    These  damages  are  suppused  to 
fully  compensate  every  loss  a  vendor  or  manufacturer  sustains  by  reason  of 
the  failure  of  the  purchaser  to  complete  his  contract,  and  they  eifectunlly  ex- 
clude the  idea  of  such  consequential  dninagea  as  storage.     It  would  be  far- 
fetched to  hold  that  a  party  ordering  goods  contemplated  storage  expenses,  or 
that  such  charges  naturally  follow  a  pnii-chase.    The  object  of  a  purctiaae  is 
to  obtain  an  article  to  supply  a  use  either  of  the  purchaser  or  of  some  cus- 
tomer of  his.    The  purpose  is  not  to  give  a  warehouseman  employment,  or  en- 
able him  to  make  a  bill.     It  is  dear,  tiierefore.  that  the  minds  of  the  pKrties 
never  met  upon  the  subject  of  stomge.    Seeand.  But  assuming  for  the  mo- 
ment that  such  far  reaching  damages  were  recoverable,  they  were  not  siilB- 
ciently  restricted  in  the  period  of  their  duration.    The  plaintiff  brought  suit 
seven  days  after  the  defendants'  default  In  not  accepting  the  goods  according 
to  the  notice,  and,  if  entitled  to  recover  at  all,  the  recovery  should  have  been 
limited  to  the  lawful  warehouse  charges  due  when  the  suit  was  commenced. 
This  is  but »  trifling  sum.     The  damages  were  not  of  a  oonUnuing  character, 
as  in  Evenon  v.  Powers,  89  TS.  T.  627,  but  were  of  a  temporary  nature,  to 
cease  when  a  resale  of  the  property  was  made  by  the  plaintiff  on  the  defend- 
ants' account:  and  that  should  have  been  had  within  a  reasonable  time.    But 
the  plaintiff  never  attempted  to  resell,  in  fact,  disabled  himself  from  reselling 
by  suing  for  the  contract  price,  (  Wes^all  v.  Peacock,  B3  iisrfo.  209, )  so  ttwt 
the  legal  right  to  store  the  goods  (even  for  a  reasonable  or  any  time)  was  not 
established ;  and  thus  we  are  driven  back  to  the  root  of  the  contention,  which 
furnishes  no  foundation  fdr  any  daraagra  whatever.    The  defendant  neither 
expressly  nor  impliedly  assented  to  the  storage  of  the  goods,  and  the  plitintifC 
kept  them  on  Jiis  premises  by  bis  own  act  and  neglect,  for  which  the  law 
allows  no  recompense;  volenti  non  fit  ir^ria.    The  evidence  as  to  value  is 
equally  as  objectionable,  for,  even  if  entitled  to  any  recovery,  the  plHlntiff 
was  limited  to  the  ordinary  warehouse  charges.    Hazeltine  v.  Weld,  78  N. 
Y.  156.     The  trlMl  judge  permitted  the  plaintiff  to  testify  to  tfae  value  of  the 
space  on  his  preftxises  (not  a  warehouse)  occupied  by  the  goods.    He  corrected 
himself,  l>y  telling  the  jury  that  "the  plaintiff  was  not  emitted  to  recover  any- 
thing more  than  that  which  a  warehouseman  would  recover  for  like  services," 
and  then  went  back  to  the  first  error,  by  cliHrging  the  jury  that  they  might 
accept  either  the  evidence  of  the  defendant's  witnesses  (warehouse  experts) 


Digitized  by 


Google 


City  Ct.  N.Y.]     TRow's  prixtino  *  b.  b.  oo.  v.  new  tobk  b.  b.  oo.     59 

or  of  tbe  filaintiff  on  the  subject  of  tbe  valae  of  the  stortge.  This  was  error, 
for  the  pliiintifl!'*  evidence  was  based  on  the  erroneous  tneory  that  tbe  value 
of  tbe  eptux  occupied  on  his  pTeinlses  (not  a  warehouse)  was  a  proper  meas- 
are  of  datnagps,  when  the  recovery  (if  any  liad  been  permissible)  ought  to 
have  been  restricted  to  the  customary  charges  for  such  storage  in  a  regular 
warehouse,  the  rates  of  which  are  unifurm  and  moderate,  and  which  tend  to 
establish  with  precision  tbe  market  rates.  This  direction  presumably  misled 
tlie  jnry,  ^reene  v.  White,  87  N.  Y.  405,)  who  »t  the  conclusion  of  the  trial 
awarded  the  plaintiff  a  verdict  for  $400  damages.  There  is  nothing  in  the 
case  to  sustain  thisrecovery.'or  (as  before  remarked)  any  recovery  whatever. 
For  these  reasons  I  concur  that  the  judgment  must  be  reversed,  and  a  new 
tnal  ordered,  with  costs  to  abide  tlie  event. 


Tbow'8  Fbintiso  &  BooK-BiKOiMQ  Co.  V.  Kzw  York  Book-Bindihg  Co. 
(OttV  Court  of  tlaw  York,  General  Term.    Deeember  SO,  1888.) 

AMiTwmtan  Aim  Rsrmir— Another  Action  Pendino. 

An  action  eonunenoed  by  serrioe  of  a  oomplalnt  on  the  aole  defendant,  where 
the  Bummons  annexed  to  the  complaint  improperly  oontsins  the  name  of  another 
joined  as  defendant,  is  a  bar  to  a  subsequent  action  for  the  same  oause,  the  sum- 
mons in  which  oonforms  to  the  complaint,  though  by  an  indorsement  on  the  latter 
nunmons  the  defendant  is  informed  that  the  former  summons  was  attached  to  the 
complaint  served  with  it  by  a  clerical  mistake;  aa  such  notice  does  not  amount  to  a 
diaoontinuance  of  the  first  action,  which  can  be.  effected  only  by  an  order  of  oourt. 

Appeal  from  trial  term. 

Action  by  tbe  Trow'a  Printing  So  Book'Binding  Company  against  the  New 
York  Book-Binding  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
]>eals. 

Argued  before  Mo  Adam,  C.  J.,  and  Ehrlich,  J. 

B.  J.  Mote*,  for  appellant.    Dill,  Ohandler  &  Seymour,  for  respondent. 

MoAdam,  C.  J.  Tbe  plaintiff  served  a  complaint  in  proper  form,  but  the 
summons  annexed  'to  it,  besides  designating  the  New  York  Book-Binding 
Company,  tlie  proper  defendant,  improperly  included  the  Provident  Book  Com- 
p-any.  the  name  of  anotlier  corporation,  as  defendant.  The  summons  was 
uol  void  on  account  of  this  irregularity,  for  it  was  amendable,  as  tlie  name  of 
tiie  defendant  improperly  named  therein  might  have  been  stricken  out,  leav- 
ing tbe  action  to  proceed  asainst  the  New  York  Book-Binding  Company  aione, 
(Code,  I  72S:  Ortbbon  v.  Freel,  93  N.  Y.  98;  Macn.  Null.  2,  8,  6;)  so  that, 
::otwitbstauding  the  erroneous  insertion  of  the  name  of  such  other  party,  the 
acU(m  waa  eflectoaUy  commenced  against  the  New  York  Book-Binding  Com- 
P'any,  because  that  corporation  was  the  person  intended  to  l>e  sued,  was  prop- 
erly named  in  the  summons,  and  actnally  served  witli  process,  (Code,  §  416.) 
The  action  Just  referred  to,  and  first  commenced,  will,  for  convenience  of 
referanee,  be  called  "No.  1."  The  sumntons  and  complaint  in  the  present 
action. .wbitA  will  bedcsignated  for  like  reference  ae  "No.  2,"  were  served 
upon  tJie  mistaken  notion  that  the  process  first  served  might  be  disregarded 
by  an  indorsement  which  was  put  on  the  back  of  the  second  summons,  calling 
attention  to  tbe  fact  that  the  first  aiimmons  was  ttttached  to  the  complaint 
served  with  it  "by  a  mere  clerical  mistake."  Without  deciding  whetlier  thia 
ootJoeopemted  as  an  estoppel  against  the  plaintiff's  further  aggressive  pro- 
ceedings in  that  action,  it  is  clear  that  the  defendant  served  with  the  process 
«aa  sot  bound  to  consider  that  action  as  at  an  end;  for  the  notice  did  not  oper- 
ate as  a  discontinuance  of  the  action,  and  did  not  dispense  with  the  formality 
of  a  discontinuance  thereof. 

Tbe  defendant  interposed  as  a  defense  to  tills  action  (No.  2)  the  plea  of  tlie 
pendency  of  Ote  action  commenced  by  the  service  of  the  first  summons,  (No. 
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1.)  Code,  §  416.  The  trial  Judg«  held  this  plea  to  be  a  defense  in  bar  of  this 
action,  (No.  2,)  and  dismissed  the  complaint,  and  the  propriety  of  this  deter- 
mination  is  before  ns  for  review  upon  an  appeal  taken  by  the  plaintiffs.  The 
first  action,  having  been  effectually  commenced,  was  not  discontinued  by  the 
indorsement  on  the  second  summons,  for  it  is  a  rule  that  an  action  cannot  be 
discontinued  by  meru  notice.  An  order  of  court  must  be  entered  and  served. 
Averill  V.  Patterson,  10  N.  T.5(X):  Carhton  v.  Darcy,  75  N.  Y.  375;  Schewik 
V.  Fancher,  14  How.  Pr.  95;  Wtigan  v.  Held,  3  Abb.  Pr.  462;  liUTwp  v. 
Bivhop,  7  Rob.  (N.  T.)  194;  Warmer  t.  Canonan,  7  Lans.  36;  People  j. 
Tweed,  63  N.  Y.  2U2.  The  plaintiff  misconceived  the  practice.  Wben  the 
defendant  interposed  the  plea  of  the  pendency  of  the  former  action,  the  plain- 
tiff  could  have  effectually  answered  the  plea,  by  the  subsequent  entry  of  an 
ea;j>arte  order  of  discontinuance.  Averill  v.  Patterson,  supra;  Smithv.  White, 
7  Hill,  520;  Seals  v.  Cameron,  8  How.  Pr.  414.  There  having  been  no  ap- 
pearance in  action  "Ko.  1,"  the  order  of  discontinuance  would  have  been 
gmnted  as  of  course,  and  without  costs.  Id. ;  Behenck  v.  Fancher,  14  How. 
Pr.  95 ;  Htdl  v.  Peters,  7  Barb.  331 ;  In  re  BuUer,  101  N.  Y.  307, 4  N.  E.  Bep. 
518.  The  plaintiff  did  not  pursue  the  practice  suggested,  entered  no  order  of 
discontinuance  and  relied  upon  his  notice  as  effecting  a  final  termination  of 
the  first  action.  It  did  not  produce  that  result,  and  the  trial  judge  properly 
so  held.  The  defense  is  painfully  technical  under  the  circumstances,  but  we 
do  not  feel  authorized  to  depart  from  settled  rules  of  practice  for  the  purpose 
of  relieving  the  plaintiff  from  the  irregular  position  it  has  assumed.  Ad- 
herence to  precedent  is  the  only  safe  course  to  adopt,  as  departure  from  it 
leads  to  chaos  in  practice  that  may  be  productive  of  improper  results.  It  fol- 
lows that  the  judgment  entered  on  the  dismissal  of  the  complaint  must  be  af- 
firmed, with  costs. 

Ehklich,  J.,  concurs. 


E11.PATRICS  V.  Dean  et  al. 
(City  Cowrt  of  New  York,  General  Term.    December  24, 1888.) 
1.  Appeal — ^Rbtibw — Obibctioms  not  Ka.ised  Beix>w. 

Where  an  order  for  the  delivery  of  goods  to  a  third  person  is  assented  to  T)y  the 
warehousemen,  who,  in  an  action  aeainst  them  by  the  transferee  for  the  conyersion 
of  the  goods,  require  no  proof  of  the  consideration  or  nature  of  the  transfer,  the/ 
cannot  object,  on  appeal,  that  no  such  evidence  was  given. 
8.  Same. 

Where  defendants  permitted  the  transferee,  without  objection,  to  testify  that  the 
order  was  a  transfer  and  bill  of  Bale  to  him,  it  cannot'  be  objected,  on  appeal,  that 
such  evidence  states  conclusions,  and  not  facts. 

5.  AssioxMENT  roB  Behbfit  oir  Cbbbitobs — Froov  of  Assionbi's  Bono — Rbyibw  om 

Appeal.. 

The  objection  that  plaintiff,  an  assignee  for  the  benefit  of  creditors,  did  not  prove 
the  filing  of  his  of^cial  bohd,  cannot  be  raised  for  the  first  time  on  appeal. 
4.  Warehousemen — Guaranty  op  Loan  on  Goods — Subrogation. 

Warehousemen  who  have  guarantied  the  payment  of  loans  secured  by  the  owner 
on  a  pledge  of  the  goods  stored,  are  subrogated,  on  paying  those  loans,  to  the  ilghu 
of  the  pledgees. 

6.  Pledge — Sale  before  Debt  Dub — Liability  op  Pledobe — Convbbsiok. 

Pledgees  who  sell  the  goods  pledged  before  the  debt  secured  is  due,  and  wltbont 
notice  to  the  owner,  are  liable  for  conversion. 
C  Same — Measure  op  Damaoes. 

The  measure  of  damages  in  such  case  is  the  difference  between  the  market  value 
of  the  goods  at  the  time  of  conversion,  and  the  amount  of  the  debt. 

7.  Same — ^Tendbh — When  not  Necessary. 

Tender  of  the  debt  need  not  be  made  in  such  case  before  action  brought  for  con- 
version. 

8.  Same — Replacing  Goods  Converted. 

Tho  owner  of  coffee  converted  by  a  pledgee  is  not  obliged,  in  older  to  flx  the 
amount  of  damages,  to  purchase  an  equal  amount  of  similar  goods. 


Digitized  by 


Google 


CityCLN.Y.]  kilpatrice  o.  dean.  61 

S  SiJ'E— Actios  fob  Costwwio-s— Sbt-Off. 

Warehousem  en  who.  after  subrogation  to  the  rights  of  pledgees,  convert  the  goods, 
cannot  get  off,  in  tort  for  the  conversion,  debts  due  from  the  pledgeor  in  independent 
transactions,  though  the  contract  of  pledge  provided  that  the  pledgees  might  apply 
the  proceeds  of  sale  tc  all  demands  against  the  pledgeor ;  especially  where  such  ware- 
housemen had  asKented  to  a  delivery  order  which  specified  the  advances  to  which 
the  goods  were  subject. 

10.  Same — Payment  of  Stokaoe  bt  Third  Person. 

Storage  which  has  been  paid  by  a  third  person  with  an  understanding  that,  if  It- 
is  recovered  from  the  owner,  it  shall  l>e  paid  back  to  him,  cannot  be  set  off  in  such 
action. 

11.  Same — Cost  op  Wkioditio  and  Sblltno. 

In  an  action  for  conversion  of  certain  bags  of  ooflee,  the  cost  of  weighing  and 
selling  them  cannot  be  set  off. 

Appenl  from  trial  term. 

The  plaintiff,  Walter  F.  Kilpntrick,  claiming . title  as  general  assignee  of 
Peter  Haulenbetk,  sues  the  defendants,  R.  J.  Oean  &  Co.,  for  the  conversion 
of  184  bags  of  coffee,  of  the  value  of  S4,o00.  Haulenbeck  acquired  title  to 
the  coffee  under  a  delivery  order  signed  by  Henry  A.  Morris,  tbe  general 
owner  thereof,  in  these  words:  "Nov  16,  1886. 

"Metvrg.  H.  J.  Dean  di  Co. — Gent.:  Please  deliver  to  P.  Haulenbeck  <»r 
order  the  following  lot  of  coffee,  he  paying  advances  thereon: 

Due. 

Oct.  14.  25  bags  M.  &  C.,  2,906  lbs.,  Feb'y  17,  •  •  -    S   660 

850 
600 


25 

G  0.  D. 

.  3,233 

16.  25 

A.  C.  H., 

,  3,105 

"   9, 

43 

Pm., 

7,273 

19.  31 

S.  K.  C, 

3.739 

Jan'y22,  - 

85 

A.  G.  H. 

,  4.557 

24.813  $2,000 

"H.  A.  MoKRis." 
The  sums  of  $.550,  $850,  and  $600  indicate  the  loans  that  Messrs.  Dean  k 
Co.  made  to  Morris  on  the  coffees.  Tlie  defendants  were  warehousemen,  and 
Morris  had  stored  the  coffees  witii  them,  and  received  the  above  advances 
upon  the  security  thereof.  The  order  to  Haulenbeck  was  intended  to  transfer 
the  property  to  Ilauh-nbeck,  subject  to  the  advances  so  made.  The  advances 
were  made  in  this  way- '  The  defendants  issued  three  negotiable  warehouse 
receipts,  covering  the  coffee  in  question.  After  the  warehouse  receipts  had 
been  thus  issued,  the  defendants,  at  the  request  of  Morris,  negotiated  three 
loans  for  him  on  the  hypothecation  Of  the  coffee, — the  one  witli  the  American 
Loan  &  Trust  Company  of  $550,  the  otiier  with  the  National  Shoe  &  Leather 
Bank  of  New  York  for  $850,  and  the  third  with  the  said  American  Loan  & 
Trust  Company  for  $6U0.  The  usual  course  in  that  behalf  was  followed,  viz.: 
Moiris  made  his  thiee  notes,  by  which  he  promised  to  pay  to  the  order  of  the 
banks  the  amounts  covered  by  the  notes;  and  as  security  therefor,  and  also 
as  collateral  for  demands  of  all  kinds  by  the  banks  against  him,  past,  present, 
or  future,  due  or  not  due,  he  pledgeil  the  coffee  in  question;  that  is,  he  divided 
up  the  coffee  among  the  three  notes,  and  he  gave  power  to  the  banks  to  sell 
the  coffee  on  non-payment,  and  also  gave  the  right  to  the  banks  to  demand 
other  collaterals  in  case  the  coffee  depreciated  below  the  estimated  value  set 
forth  in  the  notes  after  service  of  a  demand  of  one  day;  and  he  also  gave  the 
right  to  the  banks,  (the  payees,)  in  case  of  sale,  to  apply  the  proceeds  to  the 
payment  of  any  demands  due  or  not  due  which  the  banks  had  against  him, 
with  the  riglit  of  purchase  in  the  banks,  etc.  Then,  at  the  request  of  Morris, 
the  defendants,  by  indorsement  in  writing,  guarantied  payment  of  each  note. 
Upon  the  back  of  eacli  note  was  an  agreement  signed  by  Morris  in  tbe  follow- 
ing words:  "Authority  is  liereby  given  to  K.  J.  Dean  &  Co.  to  deliver  the 
within  note  and  the  guaranty  indorsed  thereon,  together  with  the  collateral 
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security  specified  therein,  to  the  payee,  (bank,)  and  to  receive  the  proceeds  of 
the  discount  of  the  said  note;  and  for  value  received  the  undersigned  hereby 
agrees  that  if  Messrs.  B.  J.  Dean  &  Co.  pay  tlie  witliin  note,  or  it  is  trans- 
ferred to  them  by  said  payee  bank,  that  said  R.  J.  Dean  &  Co.  shall  have  all 
the  right,  title,  and  interest  of  the  said  payee  (bank)  in  and  to  the  collaterals 
specified  and  referred  to  herein,  and  said  B.  J.  Dean  &  Co.  may  hold  such  col- 
laterals as  security  for  the  payment  of  any  and  all  demands  of  said  B.  J. 
Dean  &  Co.  against  the  undersigned,  due  or  not  due.  H.  A.  Mobris."  The 
three  notes,  representing  the  loan  of  $2,000  referred  to  in  the  complaint,  were 
thus  negotiated  by  the  defendants,  and  the  proceeds  paid  over  to  Morris.  The 
three  several  notes  in  question  are  dated,  respectively,  October  14,  1886,  at 
four  months;  October  16, 1886,  at  fourmonths;  and  October  19, 1886,  at  three 
months, — so  that  the  first  did  not  mature  until  the  22d  day  of  January,  1887. 
Before  maturity  of  the  notes  Morris  disappeared,  whereupon  the  payees,  the 
banks,  called  upon  the  defendants  to  take  up  the  loans;  and  thereupon  the 
dtefendants  undertook  to  rexlize  on  the  coffee,  and,  after  receiving  an  offer  of 
13|  cents  per  pound,  which  they  regarded  as  a  fair  price,  they,  on  the  14th 
day  of  December,  1886,  sold  the  coftee  to  Thurber,  Whylund  &  Co.  at  tbait 
price,  ahd  realized  therefor  $3,968.89,  which  they  placed  to  the  credit  of  Mor- 
ris. No  notice  of  sale  was  given  to  any  one.  On  the  following  day,  Decem- 
ber 15th,  the  defendants  paid  to  the  banks  the  amount  of  each  note,  respect- 
ively, and  they  became  severally  transferred  to  them.  It  is  for  the  saJe  of 
the  coffee  in  this  manner,  without  notice  to  Morris  or  Hauleubeck,  and  be- 
fore the  maturity  of  the  notes  or  either  of  them,  that  the  plaintiff  predicts  his 
conversion.  It  is  admitted  that  at  the  date  of  the  sale  neither  of  the  three 
notes  bad  in  fact  matured.  At  the  time  of  the  sale  of  the  coffee  the  defend- 
ants, B.  J.  Dean  &  Co.,  claimed  to  hold,  in  addition  to  the  three  notes  in 
question  of  92,000,  the  following  other  claims  against  Morris,  to-wit: 

(1)  Xote  of  said  Haulenbeck,  dated  September  16,  1886,  lour 

months,  payable  to  the  order  of  Morris,  indorsed  by  Mor- 
ris, and  discounted  byB.  J  ^  Dean  is  Co.,  attherequestof 
Morris,         - $  96S  11 

(2)  N«teof  Hent7  Bottem,  dated  October  28, 1886,  two  months. 

payable  tothe  New  York  Textile  Filter  Co.,  indorsed "N. 
y.  Tjsxtile  Filter  Co.,  per  Mohris,  "  -  -       121  26 

(8)  Note  of  Malcolm  &  Flagler,  dated  October  23. 1886,  three 
months^  payable  to  N.  Y.  Textile  Filter  Co.,  indorsed 
"Hbnrt  a.  MORRIS."       -  -  -  -  •       100  96 

(4)  Abo  a  bill  for  storage,  and  for  weighing  and  commissions 

incident  tO'  the  sale  of  the  coffee  in  question.       -  -         86  €7 

(5)  Also  a  bill  for  storago  on  other  coffee,  •  •  313  27 

SS,654  29 
These  together  foot  up  93,554.29,  or  some  8185.40  mora  than  the  amount 
realized  on  the  sale  of  the  coffee;  and  these  respective  amounts  thedefendanta 
claimed  the  right  to  set  off  against  the  amount  realized  for  the  coffee,  upon 
the  theory  that  they  were  demands  of  theirs  against  Morris,  for  wii'ich  be  was 
liable  at  the  time  of  the  alleged  conversion,  and  they  claimed  that  by  the  terms 
of  the  notes,  and  of  the  agreement  uf  Morris  indorsed  on  the  back  of  each  note, 
they  had  a  right  to  offset  such  demands  against thesnm  which  came  into  their 
hands  as  the  proceeds  of  the  coffee,  or  against  any  sum  which  the  jury  might 
adj  udge  the  value  of  the  coffee  to  be,  assuming  that  they  should  fix  an  amount 
greater  than  the  amount  so  realized.  The  correctness  of  some  of  these  items 
was  disputed,  and  it  was  denied  by  the  plaintiff  that  any  lien  existed  in  re- 
spect to  any  of  them.  Upon  the  trial  the  court  refused  to  Itold,  as  matter  of 
law,  that  the  first  three  of  tliese  live  demands  were  capable  of  being  set  off 
against  the  damages  of  the  plaintiff  awarded  by  the  jury,  upon  the  ground 
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that  the  language  of  the  notf  s  and  the  aKreetnent  were  not  broad  en  ongh  tb  enti- 
tle the  defendants  to  have  them  set  off;  but  as  defendaot  Dean  swore  to  the 
fact  that  there  was  a  parol  independent  agreement  made  with  Morris  that  iril 
coffee  in  his  warehonse  at  any  time  should  be  held  for  anjohargee  or  demands 
against  him,  whether  the  coffee  had  been  taken  out  and  exchanged  for  other 
coffee  or  otherwise,  this  question  was  submitted  to  the  jury  as  one  of  fact, 
but  upon  that  issue  the  jury  found  for  the  plaintiff,  and  the  three  offHsets  were 
therefore  disallowed.  The  other  two  items  were  disposed  of  as  stated  in  the 
opinion.  The  jury,  on  the  trial  before  Mr.  Justice  Brownk,  awarded  the 
plaintiff  tlie  value  of  the  coffee,  less  the  original  advances  of  92,000  and  the 
interest  thereon,  with  the  proper  storage  cliargea.  The  verdiet  was  for 
$1,999.45,  and  from  the  judgment  entered  thereon  the  d^endants  appeal. 

Argued  before  MoAdam,  C.  J.,  and  Ehrlich,  Jt 

Blaitdy  <&  Hatch,  tot  appellant.    Kelly  <t  MaoHtu,  tot  rei^ndentst 

McAdam,  G.  J.,  {ei/ter  ttating  the  faett  as  abovo.)  The  goods  being  In 
the  pos.ses3ion  of  the  defendants  as  warehousemen  at  the  time,  the  delivery 
of  the  order  by  Morris  to  Haulenbpck  was  sufficient  to  transfer  the  title  to  him, 
subject  to  the  advances  previously  made.  This  is  its  legal  effect,  both  as  a 
"delivery  order,"  (Searle  Vi  Kenes,  1  Esp.  598 ;  Proudfoot  v.  Anderson,  7  U. 
C.  Q.  B.  576,)  lodged  with  the  warehousemen  and  assented  to  by  them,  {Ben- 
tall  V.  Bum,  S  Barn.  &  C.  428;  Storv,  Sales,  8  311a,-  Id.  g  340;  Hil.  Sales, 
180, 181;  Benj.  Sales,  4th  Amer.Ed.  §  697;  1  Phrs.Cont.  bottom  p.  570.)  and 
as  an  equitable  assignment,  {Batley  v.  Johnson,  9  Cow.  114;  Barber  v.  Lyon, 
22  Barb.  622;  Gtbsun  v.  Lmavs,  94  N.  Y.  183;  and  see  L«n)a  v.  Jansen,  18 
How.  Pr.  265;)  delivery  orders  being  of  that  class  of  instrnments.  The  de- 
fendants were  promptly  notified  of  tlie  transfer,  and  apparently  assented  to  it, 
from  which  an  agreement  may  be  implied  to  thereafter  hold  the  goods  for 
Haulenbeefc,  so  that  he  succeeded  t6  the  rights  which  Morris  h^d  at  the  time 
it  was  made.  Evidence  as  to  what  consideration  was  paid  for  the  order,  or 
whatocenrred  at  the  time  it  was  given,  does  not  appear;  hutHanlenbechwHS 
permitted  (without  objection^  to  testify  to  the  effect  of  the  transaction.  It 
WHS,  he  said,  a  transfer  and  Dill  of  sale  to  him.  The  objection  thwt  the  wit^ 
ness  gave  his  conclnsionB,  instead  of  facts,  was  not  taken,  and  cannot  be 
raised  now.  If  the  objection  had  been  taken,  it  mi^ht  haVe  been  obviated  by 
giving  the  facts,  instead  of  the  witness'  understanding  of  them.  The  defend- 
ants did  not  require  the  plaintiff  to  prove  by  Hanlenbeck  wb*t  (if  any)  eon- 
sideration  he  paid  fortfae  order,  or  the  nature  of  tbeunderstandingapon  which 
he  received  it,  but  they  contented  themselves  by  objecting  to  want  ol-  title  in 
the  plaintiff.  They  did  not  make  the  point  that  Hanlenbeck  had  not  reo^ved 
title  by  the  order,  and  consequently  had  nothing  to  transfer,  nor  did  they  ob- 
ject to  want  of  proof  of  consideration  therefor,  and  that  question  cannot  bo 
raised  for  the  flrst  time  upon  appeal.  A  party  is  always  bound  by  the  mode  he 
adopts  in  trying  his  case,  and  he  cannot  assame  the  existenee  of  a  fact,  and 
afterwards,  on  appeal,  complain  that  it  was  not  proved.  Jenek*  v.  Smith,  1 
N.  Y  90;  Chace  v.  Higghis,  1  Thomp.  Sd  C  229.  In  order  to  show  that  the 
order  was  intended  to  pass  title,  the  circumstances  under  and  purpose  for 
which  Haulenbeck  received  the  order,  and  the  consideration  he  pnld  for  it, 
{.Tallman  v.  Hoey,  89  N.  Y.  537,)  were  proper  subjects  of  proof;  for  these 
(if  necessary)  would  have  negatived  the  possible  idea  that  Haulenbeck  wasto 
have  only  a  temporary  or  special  control  of  the  goods,  in  the  interest  of  the 
person  who  gave  the  order,  and  proved  that  the  absolute  title  and  possession 
together  were  to  go  to  him  in  his  own  right  as  owner.  But  the  courts  have 
gone  so  far  as  to  hold  that,  even  where  there  is  no  proof  on  the  subject,  it  will 
be  intended  that  the  deliveree  is  beneficially  interested,  and  not  a  mere  agent 
of  the  drawer.  Bailey  v.  Johnson,  9  Cow.  114.  It  is  sufficient,  however,  to 
say  that  proof  upon  this  subject  was  not  required  by  the  defeniiants  in  the 
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court  below;  for  it  was  not  called  forth  by  any  objection  or  request  that  made 
the  purpose  intelligible  to  the  court  or  to  the  adverse  counsel.  Its  absence 
sannot  be  objected  to  now.  Jencks  v.  Smith  and  Chace  v.  Uiggins,  supra. 
The  rule  is  well  established  that  an  objection  which  might  have  been  obviated 
by  additional  proof  at  the  trial,  if  taken  there,  cannot  be  raised  for  the  Bret 
time  upon  appeal.  Vide  same  cases;  Devoe  v.  Brandt,  58  Barb.  493;  Newtun 
V.  Harris,  6  N.  Y  845;  Binase  v  Wood,  37  N.  Y  526;  Thayer  v.  Marsh,75 
N.  Y.  340.  The  motion  to  strilie  out  the  oral  evidence  of  Haulenbeck,  In  re- 
spect to  the  nature  and  effect  of  the  order,  came  too  late.  Tlie  evidence  was 
allowed  to  go  in  without  objection.  Tiie  defendants  took  the  chances  of  its 
being  favorable  to  them,  and,  finding  it  unfavorable,  could  not  afterwards 
move  to  strike  it  out.  Quin  v.  Lloyd,  41  N.  Y.  349;  Marks  v.  King,  64  N. 
Y.  628;  Pontitu  v.  People,  82  N.  Y.  340;  In  re  Morgan,  104  N.  Y.  74,  y  N. 
£.  Rep.  861.  The  motipo  was  therefore  properly  denied.  Assuming;  then, 
that  Haulenbeck  acquired  title  by  the  delivery  of  tlie  order,  and  the  assent 
thereto  of  the  defendants,  it  is  clear  that  the  plaintiff,  by  the  transfer  from 
Haulenbeck,  in  turn  succeeded  to  his  rights  in  the  premises.  The  objection 
that  the  plaintiff,  as  assignee  for  tlie  benefit  of  creditors,  did  not  prove  the  fil- 
ing of  his  ofScial  bond,  was  not  apeciBciilly  taken  at  the  trial,  wlien  the  proof 
might  have  t>een  supplied,  and  it  cannot,  under  the  cases  cited,  be  taken  for 
the  first  time  at  general  term. 

The  defendants,  having  guarantied  the  payment  of  the  advances  made  by 
the  trust  company  and  bank,  became  subrogated  to  tlieir  rights  by  paying  to 
them  the  sums  loaned,  tvitli  the  accrut-d  interest.  Neither  of  these  institu- 
tions had  any  other  claim  upon  the  property  pledged,  and  it  was  to  the  extent 
only  of  the  interest  actually  transferred  by  them  to.  the  defendants  that  they 
succeeded  to  tlieir  riglits  in  respect  to  the  pledged  property.  How  far  these 
institutions  would  have  been  protected  under  the  terms  of  the  pledge,  if  they 
had  made  further  advances  or  incurred  losses  on  the  credit  and  faith  of  the 
pledge,  need  not  be  considered,  beciiuse  they  advanced  nothing  beyond  the 
original  $2,000,  and  incurred  no  expense  in  respect  to  the  security  given  there- 
for. ,  A  contract  of  pledge  is  like  a  contract  of  suretyship.  It  bears  much  the 
same  relation  to  the  original  debt.  The  debt  is  the  basis  of  the  contract;  it  is 
the  consideration  for  tlie  pledge,  and  when  the  debt  is  discharged  the  rights 
of  tlie  pledgee  cease.  The  plaintiff  or  bis  assignor  could  have  redeemed  the 
pledged  goods  by  the  payment  of  these  advances  to  the  institutions  that  made 
them,  and  upon  tender  of  the  amount  restitution  would  have  been  required. 
To  the  extent  stated,  the  defendants  succeeded  to  the  rights  of  the  institu- 
tions which  made  the  advances.  The  defendants,  after  paying  the  advances 
to  the  institutions  which  made  them,  and  without  awaiting  the  maturity  of 
the  notes,  or  calling  for  additional  security,  or  giving  notice  of  sale,  or  ob- 
serving any  of  the  conditions  of  the  pledge  inserted  for  the  pledgeor's  protec- 
tion, sold  the  coffee,  and  by  theirunauthorized  sale  converted  thesame  to  their 
own  use,  to  the  plaintiff's  damage.  Indeed,  the  sale  wliich  constituted  the 
conversion  took  place  December  14,  1886;  and  it  was  not  uutil  the  following 
day  that  the  defendants  paid  the  banks,  and  became  subrogated  to  their  rights 
in  respect  to  the  coffee. 

If  the  sale  made  had  been  authorized  by  the  terms  of  the  pledge,  there  would 
have  been  no  conversion,  and  the  pledgeor's  remedy  would  have  been  an  ac- 
tion for  the  net  proceeds,  after  payment  of  tlie  debt  and  the  expenses  of  the 
sale;  the  surplus  being  regarded  as  so  much  money  received  by  the  pledgees 
to  and  for  the  use  of  the  pledgeor.  But  where,  as  in  this  case,  the  pledgees 
convert  the  subject  of  the  pledge  to  their  own  use,  by  making  an  unauthor- 
ized sale  of  it,  tlie  transaction  operates  as  a  pavment  of  the  delit  to  the  extent 
of  the  value  of  the  property;  and,  if  the  value  exceeds  the  debt,  the  pledgees 
are  liable  in  damages  for  the  nirirket  value  of  the  property  converted,  less 
the  amount  of  the  debt,  the  measure  being  the  diflerouue  bjtWden  the  two 
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amounts;  and  that  is  the  extent  of  the  recovety  had  here.  No  tender  by  the 
plaintiff  was  necessary,  as  the  unauthorized  sale  was  made  before  the  not^  be- 
came due,  and  by  it  the  defendants  disabled  themselves  from  returning  the 
property.  Wilson  v.  Little,  2  N.  Y.  448.  The  law  never  requires  a  tender 
when  it  would  be  useless  and  of  no  avail.  Hayner  v.  Insurance  Co.,  69  N. 
Y.  489;  Lawrence  v.  Miller.  86  N.  Y.  131.  Payment  and  restitution  go  to- 
gether. Here  there  could  be  no  redemption,  because  the  pledgees  had  dis- 
abled themselves  from  mnking  restitution.  The  sale  made  by  the  defendants, 
contrary  to  the  terms  of  the  pledge,  was  in  law  a  conversion  of  the  property 
by  them.  Dykers  v.  Allen,  7  Hill,  497;  Hardy  v.  Jaudon,  1  Bob.  (N.  Y.) 
261;  Ogden  v.  Lathi-op,  1  Sweeny,  648;  Wilson  v.  Little,  2  N.  Y.  443;  Letiris 
v.  Graham.  4  Abb.  Pr.  106;  Wheeler  v.  Newbould,  16  N.  Y.  892;  Steams  v. 
Marsh,  4  Denio,  227;  Garlick  y.  James.  12  Johns.  146;  Nelson  v.  Baton,  26 
N.  Y.  417;  Milliken  v.  Dehon,  27  N.  Y.  375;  Baker  v.  Drake,  66  N.  Y.  522. 
The  jury  allowed  the  market  value  of  the  property  at  the  time  of  the  con- 
version, less  the  advances  and  the  legitimate  storage  expenses.  The  ques- 
tion of  reasonable  time  in  applying  the  measure  of  damages,  as  requested  by 
the  defendants,  is  without  force,  as  the  trial  judge  applied  a  rule  more  favor- 
able to  them  by  limiting  the  damages  to  the  time  of  the  conversion.  Nor 
was  the  plaintiff  bound  to  purchase  coffee  of  like  kind  to  replace  that  wrong- 
fully converted  by  the  defendants,  in  order  to  fix  the  exact  loss.  True,  that 
is  one  way  of  ascertaining  damages  against  a  broker  who  wrongfully  sells 
stock  of  a  customer,  who  held  it,  not  for  investment,  but  for  speculation. 
The  purchaser  may  require  the  broker  to  replace  the  stock,  and,  if  he  fails  to 
do  so  within  a  reasonable  time,  the  customer  may  replace  it  at  the  broker's 
expense.  Baker  v.  Drake,  53  N.  Y.  211.  The  rule  is  a  special  one,  applica- 
ble to  a  peculiar  class  of  cases,  and  the  option  which  the  injured  party  may 
adopt  does  not  supersede  the  elementary  rule  that,  in  ordinary  cases  of  con- 
version like  the  present,  the  wrong-doer  is  liable  for  the  value  of  the  property 
at  the  time  of  conversion.  The  correct  rule  was  therefore  applied  in  this 
case.  The  jury  allowed  the  defendanta,  from  the  market  value,  the  advances 
originally  made  upon  the  security  of  the  pledge,  with  interest,  and  all  allow- 
ances they  were  entitled  to  claim  on  the  facts  found. 

The  defendants  were  not  entitled  to  set  off  (1)  the  Haulenbeck  note  of 
•963.11;  (2)  the  Butters  note  for  $121.26;  or  (8)  the  Malcolm  &  Flagler  note 
for  9100.98 — First.  Because,  the  action  being  in  tort,  causes  of  action  aris- 
ing on  contract,  and  forming  no  part  of  tlie  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  cannot  be  set  off  against  the 
wrong  complained  of.  Code,  §  501.  Second.  The  provision  in  the  original 
notes  to  the  hanking  institutions,  authorizing  them  to  apply  the  process  of 
sale  to  any  demands,  present  or  future,  due  or  not  due,  by  proper  construc- 
tion, refers  to  demand^  growing  out  of  present  or  future  specific  advances 
upon  the  coffee,  or  to  subsequent  incidental  expenditures  in  reference  to  it, 
sucb  as  charges  for  storage,  insurance,  protest  fees,  or  the  necessary  expenses 
of  any  sale  made  pursuant  to  the  authority  conferred  by  the  terms  of  the 
pledge.  It  does  not  extend  to  or  contemplate  independent  demands  to  be 
purchased  by  these  institutions,  in  no  way  connected  with  the  transactions  to 
which  the  original  notes  refer.  The  provision  contained  in  the.  written  au- 
thority given  by  Morris  to  the  defendants,  providing  that,  in  case  of  payment 
by  them  of  the  notes,  they  should  succeed  to  the  rights  of  the  banks  in  respect 
thereto,  and  might  hold  the  coffee  as  security  "for  the  payment  of  any  and 
all  demands  of  said  R.  J.  Dean  &  Co.  against  the  undersigned,  due  or  not 
due,"  is  in  like  manner  to  be  construed  as  applying  to  the  demands  secured 
by  tbe  instruments  of  pledge,  or  growing  due  in  consequence  of  the  keeping 
of  the  goods,  and  perhaps  for  any  fresh  advance  made  on  the  credit  and  secu- 
rity thereof.  It  did  not  apply  t«,  contemplate,  or  cover  independent  demands 
purchased  by  them  afterwards,  and  in  no  way  connected  with  the  transiiction 
v.8K.Y.s.no.2 — 6 
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to  wbieb  the  notes  or  written  authority  relate.  StUI  the  trial  judge  aeot  to 
the  jury  the  qiiiMtion  whotber  there  was  any  uDderBtondiog.  outside  of  t^  pa- 
pers, for  a  lien  on  tlie  goods,  in  respect  to  these  independent  demands,  and 
the  jury  found  against  the  existence  of  any  such  understanding.  To  hold 
that  the  language  of  the  original  notes,  or  of  the  written  authority  given  to 
B.  J.  Dean  &  Co.,  000  tein  plated  security  for  any  claims  or  demands  they  might 
purchase  against  the  pledgeer,  would  be  to  extend  the  security  to  an  extent 
limited  only  by  the  ability  and  willingness  of  the  pledgees  to  purchase  out- 
standing obligations  against  the  piedgeor, — a  contingency  too  remote  to  have 
been  within  tlie  presumed  contemplation  of  the  parties.  Their  minds  did  not 
.meet  as  to  any  such'  outside  financial  operation.  The  whole  contract  is  to  be 
oonsidered  in  determining  any  of  its  parts,  and,  if  its  purpose  is  more  dear  and 
certain  in  some  parts  than  in  others,  tliose  which  are  obscure  may  be  illoa- 
trated  by  the  liglit  of  tlie  others.  The  (12,000  advanced  to  Morris  on  the  cof- 
fee was  divided  into  three  notes,  and  each  of  them  specified  with  particularity 
thecoffee  pledged  for  its  payment.  A  provision  foradditional  security  was  in- 
serted, and  all  the  details  thereof  provided  for,  together  with  the  events  which 
were  to  authorize  a  sale.  There  was  no  running  account  between  the  parties, 
no  provision  requiring  future  advances  to  be  made  or  to  be  accq>ted,  and  the 
instruments  in  their  entirety  look  forward  to  but  one  transaction,  with  the 
possible  incidents  of  growing  storage  charges,  insurance,  protest  fees,  and 
expenses  of  snle.  This  is  evidently  what  the  parties  intended,  and,  as  intent 
is  the  life  of  the  contract,  it  must  be  enforced  when  once  ascertained.  Third. 
The  delivery  order  given  to  Haulenbeck,  and  presented  to  the  defendants,  and 
assented  to  by  them,  speciflcally  enumerates  the  advances  made  on  the  coffee 
as  aggregating  92,000,  which  is  another  circumstance  showing  that  the  par- 
ties contemplated  a  transfer  of  the  coffee,  subject  only  to  the  payment  of  tliese 
advances,  and  the  charges  incidental  to  them.  Tlie  parties  evidently  did  not 
at  the  time  the  pledge  was  made  contemplate  the  purchase  of  independent 
outside  obligations  of  the  pleilgeor,  which  might  possibly  increase  the  lien  of 
the  pledgees  to  an  extent  which  might  render  redemption  of  the  guoils  im- 
practicable, if  not  impossible,  and  yet  such  a  contingency  is  justified  by  the 
construction  the  defendants  place  on  the  original  not^  and  written  authority 
executed  by  the  piedgeor.  The  defendants,  however,  evidently  feared  thlitt 
neither  the  notes  to  the  banks,  nor  the  written  authority  given  by  Morris  to 
B.  J.  Dean  &  Co.,  were  sufficient,  by  their  terms,  to  bear  the  interpretation 
they  sought  to  have  placed  upon  tliem,  in  respect  to  covering  the  three  notes 
satoequently  discounted  by  them;  for  they  undertook  to  supply  the  necessary 
authority  by  proof  aliunde,  but  the  jury  found  Mgainst  them  as  to  the  exist- 
ence of  any  such  authority.  The  defendants  were  interested  witnesses,  and 
the  jury  were  not  bound  to  accept  their  theory  of  the  facts  in  regard  to  the 
oral  understanding  they  claim  to  have  had  with  the  piedgeor.  Katanagh  v. 
WiUon,  70  N.  Y.  177;  Manhattan  Co.  v.  Phillips,  109  N.  Y.  883, 17  K.  E. 
Bep.  129.  The  j  ury,  under  proper  imstructions  from  the  court,  found  against 
the  defendants  as  to  the  existence  of  any  special  arrangement  for  a  lien  out- 
side of  the  writings;  and  they  consequently  disallowed  the  three  notes  subse- 
quently discounted  by  the  defendants,  and  not  held  by  them  when  the  pledge 
and  advances  were  made. 

The  item  of  $313.75  was  properly  rejected  by  tbe  court,  as  that  charge  had 
been  previously  paid  by  one  Fisher,  who,  on  removing  certain  goods  from  the 
defendants,  paid  the  bill,  upon  some  understanding  that,  if.it  should  be  got 
back  from  Morris,  it  was  to  be  returned  to  Fisher.  If  the  payment  was  made 
because  Fisher  was  bound  to  make  it,  it  discharged  the  liability  forever.  If 
Fisher  was  under  no  obligation  to  discharge  the  debt,  the  payment  was  vol- 
untarily made,  and  cannot  be  recovered  back  by  him,  or  by  any  one,  on  his 
behalf.  Bank  \.  Supervisors,  106  N.  Y.  488,  13  N.  E.  Rep.  439.  The  item 
of  955.67  for  additional  storage,  etc.,  was  allowed  to  the  defendants,  dedact- 
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ing.  however,  915.19  included  therein  tot  weigliing-,  and  $18.40  for  selling 
the  bags.  These  two  chHrges  were  not  authorized  by  anything  that  appears 
in  the  casp,  which  seems  to  liave  been  well  tried.  The  verdict  is  supported 
bj  the  evidence,  and  the  exceptions  are  without  merit.  It  follows  that  the 
Judgment  must  be  affirmed,  with  costs. 

Ebbuoh,  J.,  concurs. 


Fn  re  Sands'  Will. 
(Surrogate'B  Court,  New  York  County.    December  11, 1888.) 

Wills — Conbtbcctiom — Tiiut  o»  Paimest — Majoritt  of  Yodhoest  Cbild. 

A  residuary  devise,  known  as  the  "tenth  clause  of  the  wil^  "  directed  an  equal  di- 
vision of  the  fund  smonsr  testator's  wife  (if  unmarried)  and  his  children  by  her,  when 
hia  yonngest  child  should  attain  its  majority,  and  that  each  equal  portion  sboald  be 
separate^  invested  for  each,  and  the  income  paid  to  him  or  her  for  life.  One  child 
was  bom  after  the  will  was  made,  and  in  a  codicil  testator  bequeathed  a  sum  to  his 
wife,  to  be  paid  when  his  "youngest  child  attained  the  age  of  Si-. "  Beld,  that  the 
expression  "youngest  child"  meant  the  youngest  child  living  at  testator's  death, 
and  not  the  youngest  at  the  date  of  the  will.       • 

Same— DascBiPTioN  or  LEOATass— IseiTa  of  Deceased  Lboatees. 

Under  a  provision  of  said  clause  to  the  effect  that  at  the  death  of  testator's  wife, 
or  of  any  of  his  children  by  her,  the  "principal  sum  "  before  mentioned  should  be- 
equally  divided  among  the  survivors,  bnt  if  any  child  should  die,  leaving  issue,  such 
issue  should  reoeive  such  portion  of  the  residuary  estate  as  their  parent  would  have 
received  if  living, "  the  issue  takes  the  portion  of  the  estate  in  tike  income  of  which 
their  parent  was  beneflciaUy  interested,  and  also  such  part  as  the  parent  would  tako 
in  the  interest  of  the  widow  and  the  other  children  dying  without  issue,  if  he  sur- 
vived them. 

Bake — Rxstbaiht  or  Aliutation. 

Neither  of  such  provisions  violate  8  Rev.  St  N.  7.  8356,  S  1,  which  limits  the  time 
of  non-alienation  of  personalty  to  two  lives  in  being  at  testator's  death. 

Same. 

Testator,  by  the  seventh  clause  of  his  will,  directed  a  legacy  to  be  paid  to  his  son, 
on  certain  obnditions,  at  his  majority.  Another  son  being  born,  by  a  codicil  be  gave 
him  a  like  legaey,  both  being  tM»yable  out  of  the  capital  of  ttie  eatateL  The  codicil 
changed  the  time  of  payment  "to make  the  date  correspond  with  the  time  at  which 
the  residual?  estate  could  be  divided, "  which  was  at  the  majority  of  the  youngest 
dlild.  At  the  death  of  either  legatee  without  issue  the  share  was  to  become  part 
ctf  the  reaidaary  estate.  By  the  tenth  clause,  a  provision  had  been  made  for  the  di- 
vision of  the  residuum  of  the  estate  between  the  widow  and  children  at  the  majority 
of  the  youngest  child,  with  the  limitation  of  the  share  of  any  that  should  die  to  toe 
survivors.  Held,  that  as  to  the  youngest  son  the  seventh  cUnse  was  not  illegal,  aa 
in  no  event  could  the  limitation  as  to  nis  interest  continue  longer  than  two  lives  in 
being  at  toetator's  death. 


A  devise  to  testator's  wife  of  a  part  of  the  net  income  of  his  estate  while  she  r»> 
mains  his  vridow,  and  until  bis  youngest  child  attains  his  majority,  is  likewise  valid, 
aa  in  no  event  can  it  continue  beyond  the  majority  of  the  youngest  child. 
6b  BAHa— Whek  Statcttobt  Peeiod  is  Ezcebded. 

Aa  to  the  elder  son,  the  clause  would  be  void  in  respect  to  that  part  of  his  legacy 
incoqiorated  with  the  trust  for  a  beneficiary  other  than  the  youngest  child  of  the  tes- 
tator, because  as  to  it  alienation  might  be  suspended  for  three  lives,  vis.,  those  of 
the  legatee,  the  other  beneficiary,  and  the  youngest  child. 

7.   SaMB — AOCVMULATIOlirS. 

A  direction  that  testator's  interest  in  a  business  ceaoem  be  oontinued,  and  th» 
profits  paid  to  his  esecutots  until  the  majority  of  the  youngest  child,  then  to  be  di- 
vided between  the  wife  and  children,  and  providing  that  the  "fee"  of  the  businesa 
should  pass  to  bis  residuary  estate,  violates  8  Rev.  St.  N.  Y.  p.  23.%,  JS  S,  i,  prohibit- 
ing accumulations  unless  for  the  benefit  of  one  or  more  minors,  and  to  terminate  at 
the  ooDolusion  of  the  minority,  and  is  therefore  invalid  as  to  the  accumulation  at- 
tempted, because  not  wholly  for  the  benefit  of  minors,  but  the  principal  will  never- 
theless pass  to  the  residuary  estate. 

Application  by  Philip  J.  Sands  for  the  probate  of  the  will  of  Mahlon  Sands, 
deceased,  who  died  May  8, 1888,  leaving  his  widow,  Mary  M.  Sands,  and  fonr 
children,  to-wit,  Mabel  Sands,  an  adult  daughter  by  a  former  marriage,  and. 
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Ethel,  Mahlon  Alan,  and  Morton  Harcourt  Sands,  infants,  the  issue  of  bis  last 
marriage.  The  will  named  as  executors  the  widow,  testator's  brother,  Pliillp 
J.  Sands,  and  L.  P.  Morton.  3  Rev.  St.  N.  T.  p.  2266,  §  1  provides:  *The 
absolute  ownership  of  personal  property  sliall  not  be  suspended  by  any  limita- 
tion or  condition  whatever,"  if  by  will,  "for  more  than  two  lives  in  being  at 
the  death  of  testator. "  Sections  3  and  4  provide  that  the  accumulation  of  the 
interest  of  money  or  other  income  from  personalty  may  be  directed  to  be  made 
for  the  benefit  of  one  or  more  minors  then  in  being  at  testator's  death,  and  to 
terminate  with  their  minority,  if  commenced  at  or  before  the  death  of  the  per- 
son providing  tlierefor,  and,  if  commenced  subsequently,  it  must  be  within 
two  lives  in  being  at  testator's  death,  and  expire  with  the  minority  of  the  per- 
sons for  whose  beneflt  it  was  made;  and  any  other  provisions  forsuch  accumu- 
lation shall  be  void,  except  that  where  it  is  directed  to  be  fur  a  longer  term 
than  the  minority  it  shall  be  void  only  as  to  the  time  beyond  the  minority. 

Frederic  De.  P.  Foster,  for  proponent.  Rohinaon,  Serihner  &  Bright,  for 
Mary  M.  Sands.  Booraein  &  Hamilton,  for  guardian  of  Ethel  Sands.  Charles 
8.  Simpkins,  for  guardian  of  Mahlon  Alan  Sands  and  Morton  Harcourt  Sands. 

Banboh,  S.  The  formal  requisites  provided  by  the  statute  for  the  execu- 
tion of  a  will  have  in  this  case  been  complied  with  by  the  testator.  It  is  un- 
disputed, and  has  been  proven,  that  he  possessed  at  the  time  of  the  execution 
of  his  will  testamentary  capacity.  The  validity,  however,  of  the  disposition 
of  his  personal  estate,  attempted  to  l>e  made  by  the  will,  is  questioned ;  and  it 
is  claimed  that  these  dispositions,  or  the  most  important  of  them,  are  of  such 
a  character  as  to  require  that  they  should  be  declared  void  and  inoperative. 
The  tenth  clause,  which  is  the  main  object  of  attack,  directs,  substantially, 
that  the  residuary  estate  shall,  when  his  youngest  child  attains  majority,  be 
equally  divided  between  his  wife,  if  she  remain  his  widow,  and  his  children 
by  her;  and  tliat  one  of  such  equal  portions  resulting  from  such  division  shall 
be  invested  as  a  separate  fund  for  the  benefit  of  each  of  said  persons,  and  tlie 
income  thereof  be  paid  over  to  the  one  for  whom  such  portion  had  L)een  set 
apart,  "as  long  as  they  may  live."  The  clause  further  provides:  "At  the 
death  of  my  wife,  or  of  any  one  of  my  children  by  her,  the  principal  sums 
hereinabove  provided  for  shall  be  divided  equally  between  the  survivors;  but 
should  any  child  die,  leaving  issue,  such  issue  are  to  receive  in  equal  shares 
such  portion  of  my  residuary  estate  as  tlielr  parent  would  have  received  if  liv- 
ing." The  testator  at  the  time  of  his  death  left  four  children,  who  still  sur- 
vive. One  of  them  is  a  child  by  a  former  marriage,  and  is  an  adult;  the  other 
three  are  minors,  and  are  children  by  his  second  wife.  She  is  now  living. 
The  point  is  made,  with  regard  to  the  direction  for  the  division  of  the  residu- 
ary estate,  that  it  was  designed  to  so  operate  that  in  case  any  two  of  the  minor 
children  should  die  before  attaining  majority  tliu  division  should  be  deferred 
until  the  third  child  who  happened  to  survive  them  sliould  reach  majority,  and 
that  in  the  mean  time  the  executora  were,  by  the  provisions  of  the  will,  re- 
quired to  hold  and  administer  the  estate  upon  trusts  which,  if  such  provisions 
are  valid,  would  render  it,  during  their  continuance,  inalienable.  The  effect 
of  this  would  be  a  suspension  of  the  power  of  alienation  for  more  than  two 
lives  in  being  at  the  death  of  the  testator,  and  the  consequent  invalidity  of  the 
provision  under  consideration.  Part  2,  c.  4,  tit.  4,  §  1,  3  Rev.  St.  (7th  Ed.)  p. 
2256;  Martice  v.  Maniee,  43  N.  Y.  303. 

I  have  no  doubt  whatever  that  it  was  the  intention  of  the  testator  to  invest 
bis  executors  with  the  actual  control  and  active  management  of  his  personal 
estate,  save  such  part  as  he  had  speclticiiUy  bequeathed,  with  thecollection  and 
investment  of  the  income,  and  of  its  disposition  in  the  way  indicated  by  the 
will,  and  to  constitute  them  for  the  purpose  trustees  of  a  trust  to  continue 
until  the  time  which  he  had  appointed  for  tlie  division  of  the  residuary  es- 
tate should  arrive.    The  provisions  of  the  fourth,  eighth,  ninth,  tenth,  and 
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twelfth  claases  recognize  this,  although  the  will  does  not  expressly  so  pro-. !  Je. 
Ward  V.  WarU,  105  N.  T.  68,  11  N.  E.  Rep.  373;  Robert  v.  Coming,  H9  N. 
Y.  225.  The  contention  that  tlie  youngest  child  mentioned  in  the  clause  in 
que.stion  refers  to  such  one  of  the  testator's  minor  children  as  shall  live  to  first 
reach  majority,  and  not  solely  to  the  youngest  child  living  at  the  time  of  his 
death,  is  untenablf.  The  child  meant  is  undoubtedly  the  latter.  The  con- 
struction which  adjudged  cases  have  put  upon  provisions  of  similar  character 
leaves  no  room  for  any  other  conclusion.  They  bold,  besides,  that  the  effect 
of  sucli  a  provision  is  simply  to  prevent  a  division  of  the  estate  until  the  child 
shall  attain  the  age  of  21  years,  or  previously  depart  this  life.  Muller  v. 
atruppman,  6  Abb.  N.  C.  350;  Lang  v.  Ropke,  5  Sandf.  369;  Burke  v.  VaX- 
entine,  52  Barb.  426;  Qtlman  v.  Reddington,  24  N.  Y.  9;  Van  Cott  v.  J'ren- 
ttce,  104  N.  Y.  56, 57, 10  N.  E.  Rep.  257.  Any  uncertainty  that  may  be  sup- 
posed to  exist  as  to  whether  the  child  intended  was  the  youngest  living  at  the 
time  of  the  execution  of  the  will,  or  the  child  who  was  afterwards  born,  but 
was  the  youngest  living  at  the  time  of  the  death  of  the  testator,  is  at  once  re- 
moved upon  reading  the  third  clause  of  the  codicil  in  connection  with  the 
clause  of  the  will  now  being  considered.  They  unmistakably  show  tiiat  the 
testator  had  in  mind  the  youngest  child  living  at  his  death.  The  time  for  the 
division  of  the  residuary  estate  being  postponed  for  the  minority  of  a  single 
child,  or  until  such  child  should  depart  this  life  before  reaching  majority,  the 
power  of  alienation  could,  of  course,  be  suspended  for  but  a  single  life.  The 
direction  for  the  division  into  sepaiate  trusts  for  the  lives  of  tlie  respective  ben- 
eflciaries  constituted  as  to  each  share  a  distinct  and  separate  trust  for  tlie  life 
of  the  person  entitled  to  its  income.  The  distK>sitions  thus  far  atfemjited  to 
be  made  of  these  shares,  or  of  the  residuary  estate  from  which  they  were  to  be 
carved,  considered  apart  from  the  provision  for  their  ulterior  limitation,  are 
not  open  to  the  objection  that  they  unlawfully  suspend  the  power  of  aliena- 
tion, as  under  them  in  no  event  could  any  share  be  held  longer  than  for  the 
life  of  the  youngest  child  and  the  life  of  the  particular  beneficiary  for  whom 
such  share  was  required  to  be  put  in  trust.  Manioe  v.  ifanioe,  supra;  Wells 
v.  Wells,  88  N.  Y.  329,  830,  332,  333;  Monarque  v.  Monnrque,  80  N.  Y.  320. 
The  first  part  of  the  provision  for  the  ulterior  disposition  of  the  residuary  es- 
tate requires  that  at  the  death  of  the  testator's  wife,  or  of  any  of  her  children  by 
him,  the  principal  sums  hereinabove  provided  for  shall  be  divided  equally  be- 
tween the  survivors.  The  death  here  mentioned  is  not  expressly  referred  to 
any  particular  period,  nor  are  any  terms  of  contingency,  such  as  "  in  case  of, "  or 
"in  the  event  of ,"  used  in  connection  with  it,  so  jis  to  allow  the  inference  that  it 
was  Intended  to  be  confined  in  its  application  to  death  happening  before  tlie 
youngest  child  should  attain  majority.  It,  in  my  judgment,  refers  to  the 
death  of  any  of  the  persons  specified,  whether  occurring  before  or  after  the 
happening  of  the  event  mentioned.  The  survivors  of  such  persons,  who  should 
be  living  at  the  time  of  the  death  of  any  of  them,  would  then  become  entitled 
to  a  vested  interest  in  the  property  given  by  this  provision.  In  the  event  of 
such  death  occurring  before  the  youngest  child  should  reacli  majority,  the 
right  of  enjoyment  of  the  person  or  persons  taking  would  be  postponed  until 
the  time  for  the  division  of  the  residuary  estate  sliould  arrive,  viz.,  deatli  or 
noajority  of  the  youngest  child.  Should  the  death  referred  to  happen  after 
the  youngest  child  had  attained  majority,  the  right  of  possession  and  enjoy- 
ment of  the  survivor  or  survivors  of  such  deceased  person  or  persons  would 
be  immediate.  The  right  of  the  survivors  to  take  all  in  case  of  the  death  of 
a  child  is,  in  my  judgment,  made  dependent  by  the  subsequent  portion  of  the 
provision  upon  the  contingency  of  the  child  dying  without  leaving  issue.  The 
interest  bequeathed  to  the  survivors  is  "the  principal  sums"  therein  provided 
for.  By  these  sums  is  evidently  meant  the  principal  of  the  several  funds  em- 
braced in  the  trusts  constituted  by  the  primary  bequests.  Literally  construed, 
the  direction  for  division  between  the  survivors  of  his  wife  and  her  children 
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by  him  wouldseem  to  eontemplate  a  disposition,  upon  tlie  deatti  of  anyofUiem, 
of  not  merely  tbe  part  of  tlie  residuary  estate  held  or  Intended  to  be  held  in 
trust  for  the  one  dying,  but  of  the  rest  of  the  residuary  estate  as  well.  The 
lact  that  ths  testator,  by  the  primary  Isequest  of  such  estate,  expressly  pro- 
Tides'  for  the  coDStilutioni  of  trusts  to  endure  for  the  lives  of  the  respective 
■cestui  que  trtiat  plainly  evidences  that  the  design  attributed  to  him  by  the  con- 
--atruction  socgee^ed  vaa  never  entertained,  but  that  his  purpose  was  to  pro- 
vide fot  the  diati-ibution  of  the  share  affected  by  tbe  trust  constituted,  or  in- 
tended  to  be  constituted,  for  the  person  dying.  In  other  words,  the  testator 
meant  that  tbe  sban  intended  to  be  held  in  trust  for  a  beneficiary  should  go, 
upon  the  death  of  the  beneficiary,  to  the  survivors.  In  case  of  a  beueflciary 
who  is  a  child  there  is  the  proviso  that  the  child  should  have  left  no  issue. 
TChis  bequest  to  tbe  children  who  might  survive  the  wife,  of  the  fund,  tbe  in- 
•«ome  of  which  was  left  to  her,  as  well  as  the  gift  to  tlie  survivors  of  the  wife 
and  children,  of  tiie  share  of  such  of  tiie  children  as  should  die  without  leaving 
issue,  is.  In  the  view  I  take  of  the  matter,  so  disconnected  from  the  disposition 
which  immediately  follows,  as  to  render  their  invalidity  unaffected  by  any 
taint  of  illegality  that  may  attach  to  the  latter.  I  reg^ud  them  as  entirely  in- 
dependent provisions,  and  the  disposition  over  upon  the  death  of  a  cbiM  witb- 
■out  leaving  issue  as  a  strictly  alternative  bequest.  Se&ettier  T.  Smith,  41  N. 
Y.  328;  Manice  v.  Manice^  supra. 

The  meaning  of  tbe  provision  which  immediately  follows  the  one  just  con- 
sidered is  more  difficult  ot  solution.  It  declares:  "But  should  any  child  die 
leaving  isaue^  auch  issue  are  to  receive  in  equal  shares  such  portion  of  the  pat- 
ent m^iicines  above  referred  to,  and  of  my  residuaiy  estate,  as  their  parent 
would  have  received  if  living. "  The  portion  of  the  estate  here  intended  ob- 
-vlously  refers  to  a  part  of  the  principal  sums  previously  mentioned,  and  whose 
meaning  I  have  alresdy  explained.  Such  sums  represent  the  shares  resulting 
irom  the  division  of  the  residuary  estate,  of  which  the  interest  of  the  testator 
in  the  patent  medicine  business  is,  by  the  eighth  clause  of  tbe  will,  in  effect, 
made  a  part.  This  provision  is  susceptible  of  several  interpretations.  By 
one  it  migbi  be  construed  as  making  provision  for  the  distribution  among  the 
issue  of  a  deceased  child  of  the  portion  such  child  would  have  succeeded  to 
bad  be  siuvived  to  do  so  In  tbe  share  held  in  trust  for  tbe  wife  or  a  child  who 
bad  died.  This  would  involve  tbe  notion  that  tlie  share  of  each  beneficiary 
■ot  a  trust  would,  upon  the  death  of  such  beneficiary,  go,  in  the  case  of  a  child, 
not  to  his  issue,  but  to  the  surviving  children  and  the  issue  of  any  child  who 
then  happened  to  be  dead.  Under  this  iuterpretation,  in  case  of  the  death  of 
«  cliild  leaving  issue,  tbe  issue  would  be  entirely  excluded  from  participation 
in  tlie  share  set  apart  for  tbe  parent,  which  would  be  distributed  among  the 
widow  and  surviving  children  of  decedent;  and  while  tbe  issue  of  the  child 
first  dying  might  eventually  become  entitled,  upon  the  death  of  the  otlier 
children,  to  a  part  of  each  of  their  shares,  the  issue  of  the  child  last  dying 
would  be  debarred  entirely  from  any  share  in  the  funds  in  which  their  parent 
or  the  other  children  were  interested.  In  the  distribution  required  by  this 
view,  the  issue  of  the  second  child  dying  could  only  become  entitled  to  share 
in  the  principal  of  the  trust  appropriated  for  the  last.  In  view  of  the  strange 
results  flowing  from  this  construction,  it  would  be  scarcely  possible  to  sup- 
pose that  it  represents  the  intention  of  the  testator;  while  the  language  em« 
ployed,  closely  scanned,  may  give  some  color  of  plausibility  to  the  interpreta- 
tion which  1  have  declined  to  adopt.  Tbe  construction  which  would  permit 
the  surviving  children  of  decedent  to  tiike  tiie  share  of  a  deceased  child  only 
in  the  absence  of  issue  of  such  child,  would  seetu  to  rellect  the  intention  of 
the  testator,  and  I  have  previously  indicated  tliat  I  think  it  does.  It  is  mani- 
fest from  the  language  of  this  provision  that  the  testator  intended  that  the 
issue  of  a  deceased  child  should  take  some  portion  of  the  residuary  estate,  in- 
oluding  tbe  interest  in  tbe  patent  medicines;  but  the  precise  share  or  portion 
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is  in  some  degree  rendered  nncertstn  by  the  lanj^oage  be  has  nsed  to  identify 
or  describe  It.  I  am  satisfied  tittt  the  "portion"  wMch  It  was  intended  tbat 
the  issne  shouM  take  wm  tlwrt  in  which  their  pareat  wna  given  a  beneficial 
life  interest,  together  with  such  part  as  he  would  be  ei>tlUecl  to  take  in  the 
share  at  the  widow  and  in  the  shares  of  the  other  cMldren  dying  wltboat  i»< 
sue,  in  the  erent  that  he  survived  tliem.  The  language  bjr  whicb  the  testa* 
tor  made  the  gift  should,  for  the  pnrpoee  of  effectuating  his  Intent,  l>e  so  eonp< 
strued  as  to  read  as  if  tiie  bequest  was  of  the  portion  of  tbe  rtstduaiy  estate 
\rhoae  i^ineipal  or  income  tbe  parent  would  have  taken  if,  or  wbile^  living. 
WHU  r.  WeU»,  88  X.  Y.  880.  This  constvuction.of  ttie  beqaest  is  justltted 
from  what  I  dednce  to  be  the  intention  of  tbe  testator  f  nxn  tbe  genera)  soope 
and  purpose  of  his  will,  as  Well  as  from  the  plain  import  of  tlie  bequest  itself 
and  the  authoritf  of  decided  cases.  Du  Boia  v.  lUty,  S5  N.  Y.  172,  175; 
Wager  v.  WuffT,  96  ST.  Y.  172, 174.  Either  of  the  interpretations  Just  ooic 
sidered  r^lores  tbe  disposltioAB  affected  by- it  from  any  objceticm  of  luitaw- 
tnUy  suspending  the  power  of  alienation , 

A  tbhcl  interpretatlMi  is  soggested.  This  woDld  restriot  tbcTtgM  ottbe 
sarrlTDts  of  tbe  wtfe  and  cMMran  and  the  issne  of  tlie  latter  to  take  only  in 
ease  of  tb«  deatb  of  tke  wife  or  of  a  child  wlio  bad  survived  tbe  majority  o( 
the  yoangest  child.  Thiiwonld  not,inthovtew  I  haw  taken  of  the  iseaning 
of  tbe  langaagoemplsyed, involve  any  qoeetion  as  to  theimlawfal  saspenston 
of  the  power  of  alienstlea.  It  would',  however,  in  the  event  of  any  or  all  of 
the  benefldariM  dying  prevlonly  to  the  period  stated;  work  an  intesta^  as 
to  a  part  or  all  of  tbe  estate,  a*  tbe  case  migbt  be,  and  thus  defeat  tbe  mani^ 
fest  intent  of  tbt  testator  to  prevent  an  intestacy,  and  to  mske  eoaaplete  dis* 
posttloa  of  his  entire  residuary  estate. 

Still  another  construction,  to  tbe  effect  that  tbe  testator  intended,  in  any 
event,  that  tbe  trust  created  for  tbe  benefit  of  a  child  should  be  continued 
after  bis  death  for  the  benefit  of  his  issue,  or.  In  tbe  absence  of  saeh,  for  tbe 
surviving  chUdien,  and  thus  effect  an  unlawful  suspension  of  the  power  of 
Alienation  of  the  fund,  finds  no  support  whatever  in  the  langmge  of  tbe  pro- 
vision. I  have  tbas  arrived  at  the  condasioB  that  tiw  dispcMitions  which  the 
testatM'  bas  made  of  his  persona)  estate  by  the  tenth  clause  of  his  will  ne 
vaDd.  By  sucb  dispositions  separate  trusts  were,  apon  his  yonngcst  child 
reaebing  majority,  or,  in  case  of  his  ptevioosly  dying,  at  tbe  time  of  ttisdeatli, 
created  for  tbe  benellt  of  his  wife  and  ber  cbildien  by  bin  for  tlteir  respective 
Uvea,  and  upon  ttieir  respective  deaths,  wbether  oecuiring  before  or  after  tbe 
dsatb  or  minority  of  tlie  youngest  child,  tlie  funds  belonging  to  tbe  respective 
trusts  woald  go  to  tlie  issue  of  tli«  respective  beneficisries  absolutely.  In 
case  there  should  be  no  snrvtving  issue  of  any  beneficiary,  then  the  share  in 
Wbieb  such  l>eneOclary  was  interested  would  be  divided  among  tbe  surviving 
bsnefleiazies.  Tlw  share  of  the  wife,  upon  ber  death,  would  be  diBtribnta)>)e 
among  suOb  of  tbe  children  as  should  survive  her,  and  the  issue  then  surviv- 
ing ot  any  of  them  who  should  t>e  dead.  In  case  of  tbe  death  of  a  l>eneflciary 
iMfore  tbe  arrival  of  the  time  designated  for  setting  op  tbe  trusts,  those  who 
woukl  take  t)M  principal  of  the  share  would  become  entitled  to  a  vested  inter- 
est in  the  same,  with  tiMr  right  of  possession  or  enjoyment  pos^Mxied  until 
death  or  majority  of  the  youngest  child.  If  the  death  of  a  beneficiary  hap- 
pened sobeequently  to  the  time  just  mentioned,  his  issue  then  living  would 
take  a  vested  iuterest,  with  an  immediate  right  of  enjoyment  In  tbe  principal 
of  the  trust  for  the  benefit  of  such  beneficiary. 

There  can  be  no  question  that  the  bequest  to  tbe  widow  in  the  fourth  clause 
is  valid.  She  is  given  two-thirds  of  the  net  income  of  the  estate  as  long  as 
site  remains  testator's  widow,  but  in  no  event  is  this  l^qnest  to  extend  be- 
yond the  time  when  tbe  yonngest  child  shall  attain  majority,  or  previonsiy 
die.  After  this  time,  provision  is  made  for  ber  in  the  tenth  clause,  in  case 
sbe  remains  unmarried.    Should  slie  remarry,  she  would  cease  to  enjoy  tbe 
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income  given  by  the  fourth  clause.  By  the  eleventh  clause  it  is  direct  d  that 
such  income  is  thereafter  to  go  to  the  residuary  estate,  to  be  held  until  testa- 
tor's youngest  child  shall  reach  majority.  The  effect  of  this  attempted  dis|M)- 
sition  of  the  income  will  be  afterwards  considered.  The  interest  in  tlie  resid- 
uary estate,  which  the  widow  is,  by  the  tenth  clause,  entitled  to  take,  is  luade 
dependent  on  her  remaining  testator's  widow.  Although  the  language  used 
here,  when  taken  literally,  would  seem  to  preclude  the  widow  only  in  the 
event  of  her  having  ceased  to  be  such  at  or  previously  to  the  time  of  the  di- 
vision of  the  estate,  from  taking  any  slmre  in  the  property  divided,  yet  its  ol>- 
vious  sense  and  purpose  is,  upon  her  remarrying,  without  reference  to  when  it 
may  occur,  to  deprive  her  of  any  share  in  testator's  residuary  estate.  Chiuses 
4,  8,  and  11  leave  no  doubt  pf  the  correctness  of  this  view.  No  disposition 
is  made  of  this  share  in  the  contingency  stated.  The  bequest  to  the  widow 
and  children  provides  for  the  division  between  them  equally,  and  for  the  re- 
tention in  trust  for  each  of  them,  of  a  distinct  and  separate  fund  or  share. 
The  fund  so  intended  to  be  held  for  the  wife  will,  in  the  event  of  her  remar- 
riage, be  disposed  of  as  in  case  of  intestacy,  and  not  go  to  augment  the  shares 
to  be  held  for  the  children.  The  direction  is  for  a  division  between  the  wife 
and  children  equally.  This,  if  the  provision  stopped  here,  would  make  tbeiu 
tenants  in  common,  and  the  result  as  to  the  direction  in  which  this  share 
would  go  would  undoubtedly  be  as  indicated.  Stevenson  v.  Leahy,  70  N.  Y. 
515,  516;  Bveritt  v.  Bveritt,  29  K.  Y.  72.  The  separation,  however,  which 
is  to  follow  the  division  of  tlie  respective  shares  into  distinct  and  independent 
trusts,  and  their  ultimate  disposition,  affords  additional  and  convincing  proof 
that  the  effect  must  \m  ns  stated.  The  circumstance  that  the  bequest  is  part 
of  the  residuary  estate  does  not  alter  the  result.  Kerr  v.  Dougherty,  7^  X. 
Y.  346-349;  Beekman  v.  Honsor,  23  N.  Y.  312. 

The  direction  contained  in  the  eighth  clause  for  the  continuance  of  the  in- 
terest of  the  testator  in  the  business  therein  mentioned,  and  the  reception  of 
the  profits  thereof  until  the  youngest  child  should  reach  majority,  and  then 
their  division  between  his  wife  and  her  children  by  him,  is,  so  far  as  it  makes 
provision  for  their  retention  for  the  purpose  of  division  until  the  event  s])eci- 
fled,  invalid.  Such  provision  plainly  contemplates  an  accumulation  of  pioflts 
in  the  mean  time-,  which  are  not  expressed  or  intended  to  be  for  the  benefit  of 
minors  solely.  To  the  extent  that  it  provides  for  such  accumulation  the  pro- 
vision is  therefore  void.  Part  2,  c.  4,  tit.  4,  §§  2.  3,  3  Rev.  St.  (7th  Ed.)  p. 
2267;  Boynton  v.  Hoyt,  %  Denio,  53;  Lang  v.  Ropke,  6  Sandf.  365,  371; 
Pray  v.  Hegeman,  92  N,  Y.  617-519;  Kilpa  trick  v.  Johnson,  16  N.  Y.  326. 
The  invalidity  of  this  direction  for  accumulation,  while  obviating  the  neces- 
sity for  any  consideration  of  the  subject  of  the  seeming  incompatibility  be- 
tween the  dispositions  contained  in  the  eighth  and  eleventh  cliiuses  of  the 
will  with  respect  to  the  accumulations  in  the  event  that  the  widow  should  re- 
marry, does  not  affect  the  validity  of  the  provision  for  the  ultimate  incor- 
poration in  the  residuary  estate  of  the  principal  of  the  fund.  The  provisioa 
requires  that  its  disposition  shall  be  the  same  as  is  provided  with  reference 
to  the  residuary  estate.  The  word  "fee,"  which  has  been  employed  to  de- 
fine the  character  of  the  interest  given,  while  a  very  inapt  term  to  use  in  the 
connection  in  which  it  has  been  employed,  leaves  no  doubt  that  the  intention 
was  to  the  effect  stated.  The  cases  which  follow  and  are  cited  with  respect  to 
the  question  of  the  disposition  of  the  intermediate  profits  are  authorities  for 
the  conclusion  that  the  disposition  of  the  corpus  of  the  fund  is  valid  despite 
the  nullity  of  the  directions  for  accumulation.  The  statute  (part  2,  c.  1,  tit. 
2,  art.  1.  g  40,  3  Rev.  St.  (7th  Ed.)  p.  2179)  provides:  "  When,  in  consequence 
of  a  valid  limitation  of  an  expectant  estaie,  there  shall  be  a  suspense  of  the 
power  of  alienation,  or  of  the  ownerahip,  during  the  continuance  of  which  the 
rents  and  profits  shall  be  undisposed  of  and  no  valid  direction  for  their  ac- 
cumulation is  given,  such  rents  and  profits  shall  belong  to  the  persons  pre- 
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gnmptively  entitled  to  the  next  eventual  estate."  This  section,  altliotigh  a 
part  of  an  article  of  tlie  Bevised  Statutes  relating  to  real  estate,  has  been  held 
alUce  applicable  to  personal  property.  Qilman  v.  ReddingUm,  24  N.  Y.  19, 
and  cases  cited  next  below.  In  the  present  case  the  parties  presumptively  en- 
titled to  the  next  eventual  estate  or  interest  in  the  fund  in  question  are  those 
for  whose  benefit  the  trusts  are  provided  to  be  set  up  out  of  the  residuary  es> 
tate — the  widow  of  the  testator  and  her  children  by  him.  Maniee  v.  ManUse, 
mpra;  Pray  v.  Hegemav,  92  N.  Y.  508;  Barbour  v.  De  Forest,  95  N.  Y. 
13;  Schettler  v.  amith,  41  N.  Y.  382-840. 

The  ninth  clause  of  the  will  pertains,  not  merely  to  the  manner  of  invest- 
ment  of  the  income,  but  also  contemplates  its  accumulation.  The  intention 
of  the  testator,  as  to  the  character  of  the  securities  to  be  splected  for  invest- 
ment, is  perfectly  plain,  and  no  aid  from  the  coui-t  is  required  to  discover  it. 
But,  considering  the  provision  in  connection  with  the  dispositions  made  in 
the  tenth  clause,  and  of  those  in  the  eighth,  there  can  be  no  doubt  that  an  ac- 
cnmulation  was  intended  for  disposition  under  the  tenth  clause.  The  same 
result  in  all  respects  follows  as  in  the  case  of  the  accumulation  provided  for 
by  the  eighth  clause. 

The  second  clause  of  the  codicil,  taken  in  connection  with  the  seventh 
clause  of  the  will,  makes  provision  for  the  payment  out  of  the  capital  of 
theestate,  under  certain  conditions,  of  a  legacy  of  830,000  to  each  of  his  sons 
upon  their  respectively  reaching  majority.  The  fifth  clause  of  the  codicil 
i^s:  "I  hereby  alter  the  ages  at  which  my  sons  are  to  receive  each  a  capi- 
tal  sum  of  930.0U0  from  the  principal  of  my  estate  to  twenty-one  years,  so  as 
to  make  the  date  correspond  with  the  time  at  which  my  residuary  estate  can 
he  divided."  There  is,  no  doubt,  some  ambiguity  and  indeflniteness  in  this 
language;  yet  I  think  the  testator's  meaning  is  easily  discovered.  He  in- 
tended to  change  the  time  which  he  had  previously  fixed  fur  receiving  the 
respective  legacies  to  tlie  time  which  he  bad  designated  for  the  division  of  his 
residuary  estate,  that  is,  when  his  youngest  child  should  reach  the  age  of  21 
years.  That  this  was  his  purpose  is  obvious  from  his  language  altering  the 
time,  yiz:  "So  as  to  make  the  date  correspond  with  the  time  at  which  my  re- 
siduary estate  can  be  divided."  This  accords  fully  with  the  scheme  of  the 
testator's  will,  and  his  palpable  purpose  to  make  the  majority  of  his  youngest 
child  the  event  upon  which  the  distribution  of  his  residuary  estate  was  to  be 
dependent.  The  circumstance  that  this  provision  is  containeil  in  a  clause 
which  almost  immediately  follows  a  bequest  of  a  like  sum  to  the  widow,  to 
take  effect  when  tlie  youngest  child  should  attain  majority,  affords  strong  evi- 
dence of  the  correctness  of  the  conclusion  reached  with  respect  to  the  time 
when  the  legacies  to  the  sons  are  payable.  These  bequests  will  therefore  be 
payable  out  of  the  corpus  of  the  estate,  for  the  benefit  of  the  respective  lega- 
tees, when  the  youngest  child  of  the  testator  shall  attain  majority  in  the  man- 
ner provided,  and  subject,  of  course,  to  the  restrictions  imposed  by  the  be- 
quest. In  case  either  of  the  legacies  should  be  retained  and  invested  for  the 
life  of  the  legatee  who  should  have  no  child  surviving,  the  legacy  would,  un- 
der the  provision  for  its  reversion  to  the  estate,  go  into  and  become  part  of 
the  residuary  estate.  In  such  event,  in  the  case  of  the  youngest  son,  who  hap- 
pens to  be  the  youngest  child  of  the  testator,  there  can  be  no  question  as  tc 
the  validity  of  this  disposition.  Respectmg  the  bequest  of  the  residuary  es- 
tate, it  has  been  stated  that  the  interests  which  were  giveu  the  legatees  they 
take  separately  or -as  tenants  in  common,  and  not  as  joint  tenants.  Part  of 
this  legacy  would  then  revert  in  equal  shares  to  the  trusts  for  the  benefit  of 
the  other  beneficiaries  who  should  then  be  living,  and  be  incorporated  with 
the  shares  included  in  such  trusts,  and  devolved  with  them.  The  balance  of 
tlie  legacy  would  pass  in  the  same  manner  as  the  principal  share  of  the  lega- 
tee in  the  residuum  in  the  event  of  his  not  leaving  issue;  that  is,  to  the  sur- 
vivors.    The  disposition  of  this  legacy  would  therefore  in  no  event  involve 
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an  unlawful  autpenuon  of  the  power  of  alienaUon  for  mote  tlian  two  U?es-iii 
being  at  the  deatli  of  the  testator.  Maafce  v.  Maniee,  aupra.  In  the  in- 
stance of  the  other  son  a  different  result  would  be  p^uced  as  to  such  part 
of  his  legacy  as  would  be  incorpoiated  with  the  trust  for  a  beneficiaty  other 
than  the  yonngest  «hUd  of  the  testator.  The  power  of  alienation  as  to  that 
might  be  suspended. during  three  lives,  to-wit,  the  life  of  the  youngest  child 
of  testator,  the  life  of  the  legatee  himself,  and  that  of  any  other  beneficiary 
of  a  share  in  the  trust,  in  whlbli  It  might  be  incorporated.  As  to  such  part 
the  legacy  is  void,  and  would  go  as  In  caaeof  intestacy.  This  result  would  not 
afltBct  the  vuliditgr  of  the  interast  of  th«legatee  in  the  legacy,  or  the  alterna- 
tive disposition  in  favor  of  his  children.  SohettUr  v.  Smith,  tupra;  Manict 
T.  Mwaiaa,  mpru.  The  condition  to  which  the  right  of  the  legatees  to  take 
their  legacies  absolutely  is  made  subject  is  suuh  a  restriction  as  a  testator  can 
lawfully  impose.  HuU  v.  HvU,  24  K.  Y.  647 ;  Welh  v.  WelU,  88  N.  Y.  323. 
The  bequest  of  $30,000  for  the  benefit  of  the  widow,  oontaioed  in  the  third 
daose  of  the  codicil,  is  In  Uke  manneir  made  payable  out  of  the  capital  ot  the 
estate  when  the  yonngest  soa  shall  reach  majority,  in  the  event  of  her  r» 
maining  testator's  widow,  and  upon  her  death  would,  under  the  direction  for 
its  ultimate  disposition,  become  part; of  the>residaai7  estate.  The  same  re- 
sult asdn  the  case  of  the  second  child  follows  here  as.  to  such  part  of  the  leg* 
a^  as.  would,  upon  the  death  of  the  wife,  go  into  and  beeome:  a  part  of  the 
trast  fund  held  for  the  benefit  of  anhild  otlier  than,  the  yosngssti  It  is  void, 
and  would  go  as  Imcaseiof  intestacy.  Sacbpaitas.aalgbt  become  a- portion 
qI  tfae-trust  f und  faetd  for  tha  benefit  of  tlie  youngest  child  could,  of  coiicac,  be 
held  for  no  more  than  two  lives  In  being  at  the  testator's  death  befois  itlars* 
quired  to  be  finally  distributed,  and  is  valid.  The  foregoing,  I  think,  dia- 
pCBes  of  all  ttie  questions  which  have  been  priseated  for  my  determination. 


Mi^&X  ».  McClottd. 

{Su/preme  Count,  Oeneral  Term,  Second  Department.    Deoember  18, 1888.) 

OOStS—OX  AXTRAIr—To  Abiss  Rmuut  OF  Nsw  TaiAi.. 

Where,  on  ai;^)eal  from  s  judgment  of  the  county  court,  the  general  term  awards 
a  new  triaV,  costs  to  abide  the  event,  the  appellant,  it  again  unsaooessfnl,  can  re- 
cover no  costs  of  the  sppeid. 

Appeal  from  Queens  county  court, 

llatthew  Marx  brought  an  action  In  the  county  court  of  Queens  county 
Mainst  Elizabeth  MoCloud,  which  resulted  in  a  judgment  for  defendant. 
Upon  appeal  the  judgment  was  reversed  by  the  general  term,  and'  a  new  trial 
granted,  costs  to  abide  event.  A  second  trial  also  resulted  in  a  judgment  for 
defendant.  Plaintiff  moved  to  tax  the  costs  of  the  general  term  against  de- 
fendant, which  was  denied;  whereupon  he  appeals. 

M.  Marx,  for  appellant.    L.  M,  Manley,  for  respondent, 

Dykm  AN,  J.  This  is  an  appeal  from  an  order  of  the  coanty  Judge  of  Queens 
county,  striking  out  the  costs  of  the  plaintiff  on  appeal  to  the  general  term  of 
the  supreme  court,  and  from  that  part  of  the  order  affirming  the retaxation  of 
the  defendant's  costs  at  $127.28.  The  judgment  of  the  county  court  of 
Queens  county,  rendered  in  this  action  originally,  was  reversed  on  appeal  to 
the  general  term  of  the  supreme  court,  and  a  new  trial  was  granted,  with 
costs  to  the  appellant,  to  abide  the  event;  and  thereafter  a  new  trial  was  had, 
which  resulted  in  a  verdict  for  the  defendant,  so  that  the  appellant  was  not 
entitled  to  the  costs  of  the  appeal  to  the  general  term  of  the  supreme  ooart, 
because  he  did  not  succeed  Anally  in  the  action,  and  such  costs  were  properly 
disallowed.  Thatdlsposes  of  this  appeal.  Had  the  plaintiff  succeeded  on  the 
new  trial,  he  would  then  have  been  entitled  to  the  costs  of  the  appeal,  but  the 
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«vei>t  of  Iraih  Mala  tovlng  been  nnfaTorable  to  hfim,  and  ftiTorablft  to  tite  de- 
fendant, he  can  recover  no  costs  of  the  appeal,  such  coats  being  in  terms  to  tit* 
appellant,  to  abide  the  event.  The  action  of  the  clerk  in  refusing  to  tax  the 
costs  of  the  general  term  in  favor  of  the  plaintiff  was  propWt  aadt  the  term  fdes 
having  been  striken  out  by  consent  of  the  defendant,  the  order  seems  to  be 
proper,  and  should  be  affirmed,  with  910  costs  and  disbursements. 


HusT  V.  Yak  Deuseh. 

(9wpnm>a  Court,  CtaMrol  Ttrm,  TMri  Departmmt.   Novnabee  Sft,  188&) 

fliiii   Bnurn  or  Wabrabtt— Ueasciik  ov  Damaoxb. 

The  neaaiire  of  damages  tor  breach  ot  warranty  ia  the  sale  of  dressed  tadss  is 
the  diOerenoe  between  their  value  as  represented  and  their  actual  value,  ana  the 
bayer  need  not  make  aa  effort  to  seU  the  meat  as  flrBt-oIass,  to  save  hlmaeU  tiom 
lota. 

Appeal  from  Columbia  county  court. 

Action  by  Butsen  Hunt  against  Charles  A.  Van  Densen,  for  the  balance  of 
the  purchase  price  of  a  lot  of  dressed  hogs,  soM  and  delivered  by  plaintifl  aa 
flrst-class.  merchantable  hogs.  Defendant  dafma  a  tn-encli  of  warmnty,  in 
that  one  of  the  hogs  bad  had  ornly  one  testicle  taken  from  bfm  in  esstrstion, 
the  other  not  being  found,  and  asks  that  his  damaige  be  setoff  against  plain- 
tifl's  claim.    Judgment  was  rendered  for  defendant,  and  plaintiff  appeida. 

Argued  before  Lbabked,  P.  J.,  and  Larson  and  Iroalu,  SS. 

Newkirk  &  Chase,  for  appeUant.    Hamcer  d-  Cochrane,  for  respondent. 

Leabned.  p.  J.  This  is  a  renewal  ot  an  action  once  before  tried  before  s 
justice,  and  where  the  plaintiff  recovered,  and  the  jodgpient  was  reversed  In 
this  court.  42  Hun,  892.  The  vfews  laid  down  in  that  decision  control  tn, 
and  must  be  applied  here.    There  was  a  warranty  and  a  breacb.    Cn  beteg 

taed,  the  defendant  offered  to  consent  to  a  ^dgment  of  9 •  which  was 

probably  the  amount  which,  in  bis  opinion,  was  the  actual  valoe  of  the*  prop- 
erty. This  was  not  acceptedi  and  the  plaintiff  recovered  tiier  whole  pifce. 
Tlie  error  In  tlie  case  consists  in  this:  The  defendant  was  entitled  to  set  off 
as  damages,  on  the  breach  of  warranty,  the  diffei-enee  between  the  vahie  as 
the  property  was  represented  and  the  actual  value.  Tlie  thins  sold  was  a  bog 
slaughtered  for  market,  which  proves  to  be  what  is  called  a  nrld^lng. "  The 
plaintiff  showed  by  some  witnesses  ttaat  they  had  known  of  suoh  hogs,  and  in 
some  instances  had  known  of  such  hogs  being  eaten,  and  that  the  Uesh  was 
good.  One  or  two  witnesses  had  known  of  such  hogs  being  sold;  but  not,  ao 
far  as  appeared,  when  the  purchaser  knew  that  the  hog  was  of  this  character. 
On  tlie  other  hand,  it  was  shown  that  such  hogs  would  not  be  knowingly 
bought,  and  that  if  the  character  of  the  animal  was  known  it  was  not  market- 
able. By  this  it  was  not  meant  that  the  animal  could  not  be  sold  at  all;  for 
one  witness  stated  its  value  at  some  low  price  for  soap-grease.  What  was 
meant  was  that  it  could  not  he  sold  as  pork,  to  be  eaten,  if  its  character  was 
known.  It  matters  not,  then,  whether  th^  prejudice  ag-ainst  such  an  anindal 
is  reasonable  or  not.  The  injury  to  the  defendant  was  the  same,  if  through 
this  prejudice  the  animal  had  little  or  no  market  value.  Nor  was  the  defend- 
ant under  any  obligation  to  dispose  of  the  animal  as  if  it  were  of  the  usual 
character  of  pork,  and  without  revealing  its  true  character.  To  do  so  would 
have  been  a  wrongful  act  upon  his  customers.  The  question  was  what  would 
be  the  value — that  is,  the  marketable  value — of  such  an  animal,  when  its  real 
condition  was  known  to  the  purchaser.  It  is  not  necessary  to  refer  to  the 
particular  offers  of  proof  and  objections.  The  case  plainly  shows  that  it  was 
not  tried  on.  the  rules  established  iu  the  former  decision,  but  upon  the  theory 
that  some  persons  ignorantly,  and  perhaps  some  knowingly,  had  eaten  tb» 
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flesh  of  "  ridglings, "  and  bad  found  it  palatable.    The  Judgment  of  tbe  count/ 
court  should  be  affirmed,  with  costs. 

hASDos  and  Ingalls,  JJ.,  concur. 


Oram  «.  Tillaqe  of  Gbeenbttsh. 
(Supreme  Court,  General  Term,  TMrd  Department.    November  90, 1888.) 

IIUKICIPAI.  COBPOSI.TION8 — ^DbPECTITX  StRBBTB — ^lOT  StDSWAI.EB. 

In  an  action  against  a  village  for  injories  caused  by  slipping  oa  a  sidewalk  on 
which  ice  was  allowed  to  accumulate  by  defendant's  negligence,  the  evidence 
showed  tbe  ice  to  be  two  inches  deep  or  more.  The  time  for  which  It  had  been 
there  was  variously  stated  at  "  aU  winter, "  "two  or  three  weeks, "  and  "four  or  five 
days. "  The  ice  was  caused  by  water  from  meltinf?  ice  running  over  the  walk,  there 
being  no  gutter  opened  to  carry  it  away.  Within  four  or  five  days  before  the  acci- 
dent it  had  rained  and  snowed,  and  it  then  froze.  No  ashes  or  other  material  had 
been  placed  on  the  ice.  Held  not  evidence  of  negligence  sufficient  to  warrant  a  re- 
covery. >    iNOAixs,  J.,  dissenting. 

Appeal  from  Rensselaer  county  court. 

Action  by  Jacob  Gram  against  tbe  village  of  Greenbush  for  injuries  caused 
by  the  accumulation  of  ice  on  a  sidewalk.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J  J. 

H.  a.  Lory,  for  appellant.    A.  J.  Parker,  for  respondent. 

Leabned,  p.  J.  At  the  place  where  plaintiff  fell  it  had  been  icy  for  two  or 
three  weeks.  The  cause  (as  stated  by  a  witness)  was  that  there  had  been  a 
thaw,  and.  Instead  of  the  ditch  or  gutter  being  open  to  allow  the  water  to  run 
there,  it  had  run  over  the  sidewalk.  According  to  one  witness  it  rained  two 
nights  before  the  day  of  the  accident,  and  froze  very  bard  after  tlie  rain.  It 
was  very  slippery  on  the  sidewalk,  and  the  sidewalks  were  about  the  same  all 
over  tbe  village.  According  to  the  records  of  tbe  signal  service,  it  rained  and 
snowed  five  days  before  the  day  of  tbe  accident,  and  not  afterwards,  but  con- 
tinued cold.  There  seems  to  be  no  proof  that  the  ditch  or  gutter  was  out  of 
order.  Probably  the  witness  means  that  it  was  filled  up  by  tbe  ice.  Proof 
was  given  that  there  were  no  aslies  or  proper  materials  put  on  the  ice  to  pre- 
vent slipping,  but  the  village  was  not  bound  to  sprinkle  sand  or  ashes  on  the 
sidewalk.  Taylor  v.  Yonkers,  105  N.  Y.  206,  11  N.  E.  Rep.  642.  Therefore 
there  was  no  negligence  in  that  respect.  Something  more  than  a  slippery 
sidewalk  must  be  shown  to  make  tbe  village  liable.  Kaveny  v.  Troy,  108  X. 
T.  571. 15  N.  E.  Rep.  726.  That  statement  by  the  court  of  appeals  does  not 
mean  simply  that  the  city  must  have  had  notice;  because  the  court  is  speitk- 
ing  of  the  condition  of  tbe  sidewalk,  not  of  notice  of  that  condition.  In  ibe 
present  case  there  seems  to  have  been  nothing  special  at  the  place  of  the  ac- 
cident. There  was  ice  there  perhaps  some  two  inches  thick.  So  there  was 
ice  generally  over  the  sidewalks  of  the  village,  caused  by  the  rain  and  snow 
of  "some  days  previous,  and  tbe  subsequent  cold;  and,  to  show  tbe  village  neg- 
ligent, we  should  have  to  bold  it  to  have  been  their  duty  in  these  five  days  to 
remove,  or  cause  to  be  removed,  all  tbe  ice  from  all  the  sidewalks  In  the  vil- 
lage, tjnder  the  principles  laid  down  by  the  court  of  appeals  in  the  three  late 
cases,  those  of  Taylor,  Kinney,  [15  N.  E.  Rep.  728,]  and  Kaveny,  we  think 
that  a  cause  of  action  was  not  made  out  against  the  village.  We  may  notice 
also,  tlie  Muller  Case,  82  Uun,  24,  affirmed  1U5  N.  Y.  668.    The  plaintiff  should 

>  As  to  the  liability  of  municipal  corporations  for  injuries  caused  by  icy  and  sllppeiv 
sidewalks,  and  what  is  constructive  notice  of  such  defects,  see  Duncan  v.  City  of  Buf- 
falo, ^  N.  Y.  Supp.  508,  and  note;  Adams  v.  Town  of  Chioopee,  (Mass.)  18  a.  B.  B«p. 
SSI,  and  note. 
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hare  been  non-suited.    Judgment  revei'sed,  new  trial  granted,  costs  to  abide 
event. 

Lanoon,  J.,  concars. 

Inoalls,  J.,  {disaenttng.)  Ttiis  action  was  brought  by  tbe  plaintiff  to  re- 
cover damages  for  an  injury  occasioned  by  his  falling  upon  a  public  street  in 
Greenbush,  which,  as  he  claims,  had  become  dangerous  in  consequence  of  an 
accumulation  of  ice  which  the  defendant  negligently  allowed  to  remain  an 
unreasonable  length  of  time.  The  action  was  iried  in  the  county  court,  and 
the  jury  rendered  a  verdict  in  favor  of  tbe  plaintiff  for  9475,  upon  which 
judgment  was  entered  in  his  favor.  The  defendant  made  a  motion  for  a  new 
trial  in  the  county  court,  which  was  denied ;  and  an  appeal  has  been  taken  by 
the  defendant  from  such  order.  It  is  insisted  by  the  counsel  for  the  respondent 
that  this  court  possessed  no  authority  to  review  the  judgment  or  order  of  the 
county  court  upon  the  merits.  Ttiis  contention  seems  to  be  supported  by  au- 
thority. Reilley  v. President,  etc.,  102  N.  Y.  883,  7  N.  E.  Kep.  427 ;  Thurber 
V.  T<nm»en4,  22  N.  Y.  517 ;  Baker  v.  Remington,  45  N.  Y.  32S.  Laws  1888, 
c.  507,  cannot  have  the  effect  to  confer  upon  this  court  authority  to  review 
this  case  upon  the  merits,  because  the  judgment  was  entered,  and  tbe  appeal 
was  brought,  before  the  enactment  of  said  statutes.  Ely  v.  Uolton,  15  N.  Y. 
596;  Moore  v.  Itausert,  49  X.  Y.  882.  If  this  court  had  the  power  to  review 
tbe  merits,  we  do  not  think  the  defendant  presents  a  case  which  calls  for  the 
reversal  of  the  judgment,  and  the  granting  of  a  new  trial.  The  evidence  is 
conflicting,  and  we  are  convinced  that  it  does  not  preponderate  in  favor  of  de- 
fendant so  decidedly  as  to  leave  tlie  plaintiff's  case  unproved  in  regard  to  his 
entire  case,  or  as  to  any  material  question  involved  therein.  In  tlie  light  of 
tbe  more  recent  adjudications  upon  this  subject,  it  has  become  a  matter  of  no 
little  difficulty  to  determine  in  this  class  of  ctises  the  nature  and  extent  of  the 
evidence  which  the  plaintiff  will  be  required  to  produce  at  the  trial  in  order  to 
render  a  municipal  corporation  chargeable  with  negligence,  and  therefore 
liable  to  respond  in  damages  for  an  injury  occasioned  by  its  neglect  to  cause 
ice  to  be  removed  from  its  streets.  Such  difficulty  arises,  in  a  great  measure, 
from  the  changeable  nature  of  our  climate,  which  is  subject  to  such  frequent 
and  sudden  alterations  of  heat  and  cold,  whereby  ice  is  suddenly  formed  and 
dissolved.  This,  however,  does  not  excuse  a  municipal  corporation  from  the 
exercise  of  care  and  vigilance,  in  keeping  its  streets  in  a  reasonably  safe  con- 
dition, by  removing  ice  from  its  sidewalks,  which  is  necessary  to  be  done  in 
order  to  render  them  safe  for  those  who  have  occasion  to  use  them.  In  the 
case  we  are  considering  tbe  question  was  fairly  presented  whether  the  ice 
was  allowed  to  accumulate,  and  to  remain  upon  the  street  where  the  plaintiff 
fell  for  such  a  length  of  time,  and  in  such  quantity,  as  to  render  the  sidewalk 
unsafe,  and  to  make  the  defendant  chargeable  with  negligence  in  not  remov- 
ing the  ice  therefrom.  The  examination  of  the  facts  of  this  case  has  con- 
vinced us  that  at  tbe  trial  a  fair  question  of  fact  was  presented  for  the  con- 
sideration of  the  jury,  in  regard  to  tbe  defendant's  negligence,  and  we  fail  to 
discover  any  substantial  ground  for  interference  with  the  verdict  rendered, 
or  the  judgment  entered  thereon.  This  case  is  distinguishable  from  a  class 
of  cases  where  the  ice  forms  so  near  the  time  when  the  casualty  occurs  as  to 
render  it  apparent  that  it  could  not  have  been  removed  by  tbe  exercise  of 
reasonable  care  and  vigilance  on  the  part  of  the  servants  of  the  municipal  cor- 
poration, and  therefore  no  liability  attaches  against  the  corporation  for  an  in- 
jury occasioned  by  falling  upon  ice  thus  formed.  Such  cases  are  exceptional, 
and  present  a  question  of  law  only  for  the  determination  of  the  court.  We 
do  not  think  it  can  reasonably  be  said  that  the  plaintiff  failed  to  make  a  fair 
case  upon  the  merits;  and  whether  the  defendant,  by  its  evidence,  over- 
came such  case,  becomes  a  question  of  fact  for  the  jury  to  settle.    Dr.  W. 
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Parker  Pike,  a  witness  for  plaintiff,  testiGed :  "I  was  acqnainted  witb  the  con- 
dition of  this  sidewalk  on  Harrison  avenne,  just  above  the  intersection  Of 
Broadway,  and  before  the  time  Gram  fell  there.  It  had  been  icy  for  some 
time.  Two  or  three  weeks  at  least.  There  bad  been  a  thaw,  and,  instead  of 
a  ditch  or  gutter  being  opened  to  allow  the  water  to  run  there,  it  had  run 
over  the  sidewalk,  right  around  the  corner  of  the  building.  That  froze  after 
it  flowed  over  in  that  way.  My  attention  was  called  to  it  by  Mr.  Gram  nt 
the  time  he  told  me  where  he  fell,  and  1  looked  at  it  when  I  came  up.  I  had 
known  of  its  condition  before  that,  from  the  fact  that  I  stabled  my  horse  on 
First  street,  and  I  always  went  off  on  the  north  side  of  the  street.  Thei^e 
had  been  no  appreciable  difFerence  in  the  looks  of  that  sidewalk  for  three 
weeks  before  Gram  fell.  I  don't  think  there  was  any  material  difFerence  in 
the  atmosphere  for  about  a  week.  !No  melting  that  I  remember."  The  wit- 
ness Boyland  testified:  "I  know  the  time  he  [Gram]  fell  there  it  was  very 
cold  weather,  and  severe  weather;  and  that  there  bad  been  a  thaw  previous, 
or  just  previous,  to  his  falling,  and  that  there  was  to  my  knowledge,  at  the 
least  calculation,  from  two  to  two  and  a  hnlf  inches  of  ice  on  the  sidewalk  ut 
the  time  he  fell.  To  the  best  of  my  knowledge,  the  sidewalk  had  been  three 
or  four  days  in  the  same  condition  that  it  was  the  morning  be  fell,  without 
any  change.  It  had  been  cold  during  that  time;  very  severe  weather."  This 
witness,  upon  his  re-examination,  testified:  "There  were  no  ashes  on  there 
for  two  or  three  days  previous  to  his  falling.  It  might  have  been  longer. 
For  that  time  I  am  positive."  The  witness  Edwin  S.  Brown  testifled:  "I 
was  acquainted  with  the  locality, — the  sidewalk  on  Harrison  avenue,  just 
above  Broadway.  Before  Gram  had  fallen  there,  it  was  icy  and  slippery; 
frozen  full  of  ice.  I  couldn't  tell  exactly  how  long  before.  It  was  in  that 
shape  three  or  four  days, — about  four  days  I  think."  Walter  Kraft  was  ex- 
amined by  plaintiff,  and  testified:  "Walter  Kraft,  sworn  for  plaintiff,  testi- 
fied: I  reside  In  the  Boston  Hotel,  Broadway,  East  Albany.  I  remember 
that  Gram  was  injured  by  falling  on  the  sidewalk.  I  heard  of  it  about  fifteen 
minutes  after  he  fell.  The  sidewalk  on  Harrison  avenue,  at  the  intersection 
of  Broadway,  was  pretty  icy  at  that  time.  At  time  of  his  falling  it  was 
very  icy.  Before  that  it  had  been  icy,  you  might  say,  all  winter;  but  there 
bad  been  a  thaw  five  or  six  days  before  that,  and  the  water  had  gone  where 
it  was  a  mind  to, — right  over  the  gutter  and  drains.  It  had  been  frozen  after 
a  thaw.  There  was  no  change  after  the  water  flowed  over  it,  and  had  frozen. 
There  was  cold  weather  that  day.  Question.  How  was  it  for  the  week  be- 
fore? Ansvxr.  There  had  been  a  light  rain,  and  froze  up  sudden.  After  the 
rain  and  freezing  there  was  continuous  cold  weather  down  to  and  until  after 
this  accident.  It  had  been  cold  four  or  five  days  certain.  Q.  Had  there  l)een 
any  ashes  or  sand  during  that  four  or  five  days  put  on  there?  A.  I  think  I 
saw  some  sawdust  on  there  a  little  while,  but  it  blowed  off.  That  was  two 
or  three  days  before  he  fell.  Q.  Had  there  been  any  sand  or  gravel  on  there 
after  the  thaw,  and  afcer  the  freezing,  down  to  the  time  he  feU?  A.  I  think 
not,  unless  there  was  sawdust,  and  that  blowed  off.  By  the  Court.  Q.  As  I 
understand  you,  there  was  a  rain  that  produced  a  thaw?  A.  A  sort  of  small 
thaw.  It  made  the  water  run  over  the  walk.  Q.  And  it  froze  up  suddenly, 
and  continued  cold  and  frozen  up  four  or  five  days,  down  to  this  accident? 
A.  Yes,  that  is  what  I  mean."  The  defendant  endeavored,  by  the  cross-ex- 
amination of  such  witnesses,  and  by  the  testimony  nf  other  witnesses  which 
the  defendant  produced,  to  overcome  the  case  made  by  the  plaintiff;  and  was 
so  far  successful  as  to  create  a  fair  question  of  fact  upon  the  merits  of  the  en- 
tire case,  for  the  jury  to  determine  whether  the  injury  of  which  the  plaintiff 
complained  was  cansed  by  the  negligence  of  the  defendant,  in  allowing  such 
sidewalk  to  become  in  a  dangerous  condition  in  consequence  of  an  accumula- 
tion of  ice,  and  by  allowing  it  to  so  remain  for  an  unreasonable  length  at 
time.    We  conclude  that  the  veixlict  rendered  by  the  jury  was  so  far  sup- 
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ported  hj  the  evldenee  that  this  eoart  should  not  interfere  with  the  Judgment 
entered  thereon.  Hart  v.  Bridge  Co.,  80  N.  Y.  622;  Payne  v.  Railroad 
Co.,  83  N.  Y.  572.  It  appears  by  the  case  that  the  county  judge  who  presided 
at  tiie  trial  heard  an  argument  by  the  counsel  upon  both  sides  upon  the  mo- 
tion to  set  aside  the  verdict,  and  denied  the  same.  We  think  the  decision  was 
correct,  and  should  be  sustained.  We  discover  nothing  in  the  conduct  of  the 
plaintiff,  as  disclosed  by  the  evidence,  which  should  charge  him  with  contrib- 
utory negligence.  He  was  not  to  be  excluded  from  the  use  of  the  sidewalk, 
because  the  defendant  negligently  allowed  it  to  become  and  remain  in  a  dan- 
gerous condition.  Kothing  in  the  evidence  indicates  that  the  plaintiff  did  not 
take  every  reasonable  precaution  to  prevent  falling.  At  all  events,  the  jury 
determined  that  question  favorably  to  the  plaintiff,  and  their  verdict  in  that 
respect  is  sustained  by  the  evidence.  We  have  examined  all  of  the  exceptions 
taken  by  the  defendant's  counsel  upon  the  trial,  and  discover  no  error  which 
should  induce  this  court  to  reverse  the  judgment;  and  the  same  should  be  af- 
firmed, with  costs. 


LAK81N&  V.  STEVEaiS. 

(Supreme  Court,  Qenerai  Term,  TMrd  Depa/rtment.    November  90, 1888.) 

Jtn>ax»rT — Rbsditioii  and  Hntet— Pboof  or  Case.  , 

Ck>de  Civil  Proo.  S  3891,  relating  to  justices'  courts,  provides  that,  "If  a  defendant 
fails  to  appear  and  answer,  the  plaintifr  cannot  recover  without  proving  his  case. " 
Laws  1381,  c.  414,  J  3,  provides  that  in  certain  cases,  if  tiie  defendant  fails  to  an- 
swer or  demnr  to  a  sworn  complaint,  be  shall  be  deemed  to  have  admitted  its  allO' 
S.tlons,  and  the  court  shall  enter  judgment  for  the  amount  demanded  without  fur- 
er  proof.  Held,  that  the  latter  act  does  not  repeal,  but  only  modLBes,  the  Code; 
and  that,  where  defendant  demurs,  j  udgment  cannot  be  entered  without  proof.  Fol- 
lowing Oulman  v.  Schmidt,  85  Hun,  845. 

Appeal  from  Albany  county  court. 

This  action  was  brought  by  Peter  J.  Lansing  against  Samuel  Stevens,  im- 
pleaded, etc.,  in  the  city  court  of  Albany,  wliere  he  obtained  j  udgment,  which 
was  affirmed  by  tlie  county  court.  Defendant,  Stevens,  appeals.  Oulman  v. 
Schtaidt,  35  Hun,  845,  referred  to  in  the  opinion,  was  an  action  commenced 
in  a  Justice's  court  of  King's  county  by  the  service  on  the  defendant  of  a  sum- 
mons and  sworn  complaint.  The  defendant  demurred,  the  demurrer  was 
overruled,  and  defendant  failed  to  answer;  whereupon  the  Justice  rendered 
Judgment  for  plaintiff  without  requiring  any  proof  of  his  claim.  Thecounty 
court  affirmed  the  Judgment.  Code,  §  2891,  relating  to  justice's  courts,  pro- 
vides that,  "if  a  defendant  falls  to  appear  and  answer,  the  plaintiff  cannot  re- 
cover without  proving  his  case."  By  chapter  414,  Laws  1881,  the  plaintiff 
may  make  a  written  complaint,  verify  it,  and  have  it  served  on  the  defend- 
ant. Section  3  provides  that,  if  the  defendant  fails  to  answer  or  demur  to 
such  complaint,  he  shall  be  deemed  to  have  admitted  the  allegations  of  the 
complaint  as  true,  and  the  court  shall,  upon  proof  of  service  thereof,  enter 
Judgment  for  the  plaintiff  for  the  amount  demanded,  without  further  proof. 
On  appeal  to  the  general  term,  the  court  (Peatt,  J.)  said:  "Section  2891  of 
the  Code  is  not  repealed  by  the  act  of  1881,  and  must  be  read  in  connection 
with  section  3  of  the  act  aix)ve  quoted,  and  such  construction  given  to  them 
that  both  may  stand  if  that  be  possible.  Under  the  Code,  the  plaintiff  could 
not  take  Judgment  in  any  case  witliout  proving  his  case.  This  rule  is  now 
so  far  modifled  that  in  certain  actions,  if  a  sworn  complaint  is  served  upon 
the  defendant,  the  plaintiff  may  take  judgment  without  further  proof,  pro- 
vided the  defendant  fails  to  answer  or  demur;  but  if  he  does  either,  then  the 
case  is  governed  by  the  Code,  and  the  plaintiff  must  prove  his  claim."  The 
court  accordingly  reversed  the  judgment,  on  the  ground  that,  a  demurrei 
having  been  interposed,  the  plaintiff  was  bound  to  prove  his  case. 
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Argued  before  Leahned,  P.  J.,  and  Landon  and  IsreAixs,  JJ. 
George  H.  Steeent,  for  appellant.    Eugene  Burlingame,  tor  respondent. 

Inoalu,  J.  The  precise  question  which  is  presented  upon  this  appeal  has 
been  decided  by  the  general  term  of  the  Second  district,  (Chdman  v.  Schmidt, 
85  Hun,  345.)  The  decision  was  placed  upon  that  ground,  although  there 
was  another  fatal  defect  in  the  proceedings  in  that  case,  which  was-  consid- 
ered, as  appears  by  the  opinion.  That  case  was  cited  as  authority  in  Thamet 
V.  Jones,  47  Hun,  81.  We  think  the  case  of  Oulman  v.  Schmidt,  supra, 
should  be  followed  by  this  court.  The  judgment  of  the  county  court,  and  of 
the  city  court  of  Albany,  should  be  reversed,  with  costs. 

Lbabmkd,  V,  J.,  and  Landon,  J.,  concur. 


MaHEB  «.  WiLLflOM. 

(Supreme  Court,  Qeneral  Term,  TMrd  Department,    l^orember  90, 1888.) 
1.  Pbihcipal  iiro  AoBNT— Estoppel  to  Dbnt  Aoenot. 

Plaintifl  had  been  selliiiK  goods  to  defendant's  husband.  In  whose  name  the  hnA- 
ness  was  carried  on,  but  became  distrustful,  and  refused  to  let  the  husband  hare 
anymore  credit-,  whereupon  the  husband  told  plaintiil  he  would  give  him  "the 
best  security, "  and  sent  for  defendant,  who  stated  to  plaintift  that  she  was  run- 
ning the  business,  that  it  belonged  to  her,  and  that  she  would  pay  for  all  the  goods 
plaintiS  would  leave  at  the  shop.  Held,  that  defendant  was  estopped  to  deny  that 
the  business  was  in  fact  her  separate  business. 
S.  Same— Dkclabatioks  of  PeiscipaI/— Pbomise  to  Pat  Anotheb'b  Debt. 

Held,  also,  that  the  agreement  was  not  one  of  suretyship,  but  a  positive  assei^ 
tton  ijiat  defendant  was  the  prindpaL 

t,  ButB — EVISBKOE  OF  AOBNCT— FORMEB  ACTB. 

EMdence  that  at  other  times,  when  defendant  carried  on  the  business  throogb 
her  husband  as  agent,  the  bank  account  and  checks  were  in  her  name,  had  no  tend- 
ency to  show  that  at  the  time  in  controversy  he  was  not  her  agent,  and  was  prop- 
erly excluded. 

^  SaJCB— Acts  JH  PUBSUASOE  OF  PBINCIPAL'S  DECLAtUTIOirS. 

It  was  not  error  to  permit  plaintiff  to  testify  on  whose  credit  he  sold  the  goods. 
It  tended  to  show  his  belief  in  defendant's  statement  that  the  business  was  hers. 
B.  Sahb— Aoobftancb  of  Aqekt's  Check. 

The  court  properly  refused  to  charge  that  the  acoeptauoe  of  the  husband's  oheok 
was  presumptive  evidence  that  the  credit  was  given  to  him. 
t,  Baxb— Pbcuniabt  Credit  of  Pbincipaj. 

A  question  whether  defendant  had  credit  or  money  was  properly  excluded,  as 
Immaterial  to  the  issue  of  her  liability. 
7.  Samb — ^Ibbbsfomsibiutt  of  Agent — HarmIiBSS  EjBbob. 

Evidence  that  plaintiff  had  beea  told,  prior  to  his  conversation  with  defendant, 
that  her  husband  was  irresronsible,  ooiiid  not  afteot  her  liability,  and  was  harm- 
less. 

Appeal  from  circuit  court,  Bensselaer  county:  Stbfhbn  L.  Matbah,  Jus- 
tice. 

Action  to  recover  for  goods  sold  and  delivered,  brought  by  Dennis  Maher 
against  Mrs.  6.  W.  Willson.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiff  for  $839.64.     Defendant  appeals. 

Argued  before  Leakned,  P.  J.,  and  Lanoon.  J. 

James  Lansing,  for  appellant.    Frank  If.  Danaher,  for  respondent. 

Leahned,  F.  J.  This  is  an  action  to  recover  for  goods  alleged  to  have  been 
Mdd  and  delivered  to  defend nnt,  a  married  woman.  The  plaintiff  bad  been 
selling  goods  to  defendant's  husi>and  for  about  two  years  prior  to  some  time 
in  1881.  Then  he  became  distrustt  ul,  and  told  defendant's  husband  he  would 
sell  him  no  more.  Defendant's  husband  then  told  him  lio  would  give  him 
the  best  security,  and  thereupon  sent  for  defendant.    She  eanie,  and  stated  to 
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idaintiff  that  "she  was  ninning  the  bnsin&Bs;  that  the  business  belonged  to 
her;  that  all  the  meat  I  would  leave  in  the  shop  she  would  pny  me  for,  if  I 
was  able  to  sell  her."  PlBintifl  told  her  he  would  sell  her  all  the  meat  slie 
wanted,  and  kept  on  supplying  her.  This  action  is  for  meat  sold  by  plaintiff 
subsequent  to  this  conversation.  This  convei-sation  is  denied  by  defendant 
and  by  her  husband.  It  is  slightly  corroborated  by  Kegan,  who  notified  de- 
fendant's husband  that  plainiiS  would  sell  him  no  more  meat,  and  who  saw 
defendant  have  a  conversation  with  plaintiff.  It  may  be  noticed,  also,  that 
for  some  years  prior  to  December,  1877,  the  defendant  had  carried  on  the 
business,  and  her  husband  had  been  her  agent,  and  that  after  her  husband 
failed,  in  1882,  she  carried  on  the  same  business  again,  with  her  said  hus- 
band as  agent.  The  jury  evidently  believed  the  plaintiff's  account  of  the  con- 
versation. The  judge  charged  the  jury  that,  if  defendant  made  the  agree- 
ment detailed  in  the  conversation,  she  whs  liable  for  meat  furnished  under  it. 
The  defendant  now  urges-that,  in  fact,  the  debt  was  not  contracted  by  her  in 
carrying  on  her  separate'  business,  but  that  the  business  was  in  fact  carried 
on  by  her  husband.  Of  course,  the  question  is  whether,  if  she  made  the 
statement  alleged,  she  is  not  estopped  from  denying  it.  In  reply  to  this,  the 
defendant  urges  that  defendant  is  not  estopped  if  plaintiff  knew  that  in  fact 
her  husband  was  carrying  on  the  business.  Now,  no  such  question  was  pre- 
sented on  the  trial.  Ko  request  to  charge  on  that  point  or  to  submit  that  mat- 
ter to  the  jury  was  made.  The  judge  charged  that  a  collateral  promise  of  de- 
fendant to  pay  for  her  husband  would  not  bind;  but  that,  as  plaintiff  stated, 
she  said  the  business  was  tiers,  and  thHt  if  plaintiff  piirchased  meat  she  would 
pay;  that  this  was  an  original  undertaking  on  her  part.  No  exception  was 
taken  to  this. 

We  cannot  then  find,  as  matter  of  fact,  that  plaintiff  knew  that  the  busi- 
ness was  in  fact  the  husband's.  True,  the  business  was  carried  on  in  the 
husband's  name,  and  he  gave  checks.  But  those  are  not  conclusive  facts 
showing  that  plaintiff  believed  defendant's  alleged  statement  to  be  untrue. 
They  are  consistent  with  its  truth.  The  plaintiff  says  that  when  he  refused 
to  trust  Willson,  Willson  said  he  would  give  him  the  best  security  in  Lansing- 
burgh.  But  that  did  not  necessarily  mean  that  he  would  give  a  surety.  And 
the  convei-sation  with  defendant,  according  to  plaintiff's  account,  contained 
no  offer  to  be  a  surety  to  the  husband,  but  was  a  positive  statement  that  the 
business  was  her  own.  An  agent  may  carry  on  his  principal's  business  in 
his  own  name.  It  is  none  the  less  the  principal's  business,  and  when  plain- 
tiff had  been  informed  by  defendant  that  the  business  was  hers,  it  was  im- 
material to  him  whether  it  was  carried  on  in  her  name  or  in  her  husband's. 
If  plaintiff's  account  of  the  conversation  is  to  be  believed,  (and  the  jury  be- 
lieved it,)  there  was  no  agreement  of  suretyship,  but  a  positive  assertion  that 
she  was  the  principal.  She  had  been  such  before,  and  she  was  afterwards, 
nnd  she  said  she  was  at  this  time.  The  defendant  insists  that  it  was  error  to 
exclude  evidence  that,  at  the  other  times  when  defendant  carried  on  business 
through  her  husband  as  agent,  the  bank  account  and  checks  were  in  her  name. 
"We  do  not  see  that  that  fact,  if  it  had  been  proved,  would  have  tended  to  show 
that  her  husband  was  not,  at  the  time  in  controversy,  her  agent.  A  question 
whether  the  defendant  had  credit  or  money  was  properly  excluded.  One  is 
liable  for  Us  debts,  even  if  he  has  no  money  or  credit.  That  plaintiff  had 
been  told,  prior  to  the  conversation  with  defendant,  that  her  husband  was 
irresponsible,  in  no  way  affected  her  liability.  It  was  only  the  explanation 
why  he  stopped  selling  to  the  husband,  and  showed  the  reason  for  a  cessation 
of  the  old  dealinf^s.  It  would  do  no  harm  to  defendant,  and  it  formed  no 
ground  of  her  liability. 

It  was  not  error  to  permit  plaintiff  to  testify  on  whose  credit  he  sold  the 
meat.     It  was,  in  substance,  stating  that  he  believed  the  defendant's  state- 
ment to  be  true,  viz.,  that  the  business  was  hers.    Abb.  Tr.  £v.  240,  303. 
v.3N.y.B.no.2 — 6 
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Tlie  court  was  asked  to  charge  that  the  acceptance  of  Vhe  tiusbirad's  cherk 
was  presumptive  evidence  that  the  credit  was  given  to  him.  "Wetbink  the 
refusal  was  correct.  The  manner  of  carrying  on  the  business  might  be  con- 
sidered by  the  jury  in  passing  on  the  truth  of  plaintiff's  and  defendant's  testi- 
mony, but  it  cannot  be  said  that  such  a  presumption  arose  as  defendant 
claimed.  The  circumstance  was  one  to  be  weighed  by  the  jury,  in  oonnectioa 
with  all  the  other  proof  In  the  case.  More  than  that  could  not  have  bees 
said.    Judgment  alHrmed,  with  costs. 

Landon,  J.,  concurs. 


Martin  «.  Central  Vbruont  R.  Co. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    November  SO,  1888.) 
t.  CoNSTiroTiosAii  Law — Dne  Procbss  or  Law — Notice  or  Aerioy. 

Under  Const.  V.  B.  amend.  14,  prohibiting  a  state  from  depriving'  amj  person  at 
property  without  doe  proceaa  of  Law,  a  court  acquires  no  jurisdiction  of  a  defendant 
In  an  action  in  which  no  attempt  to  give  him  notice  is  made,  except  by  service  upon 
his  debtor  on  attachment  of  the  debt. 
2.  Baite— JCDOMENTs  or  Othkr  States— FtTLL  Faith  Axn  Crbdit. 

The  constitutional  provision  requiring  full  faith  and  credit  to  be  given  to  jndg'- 
mcnts  of  other  states  has  no  application  to  a  judgment  iu  a  proceeding  In  which  d» 
jurisdiction  is  acquired. 
B.  Wbits — Servicb  op  Process— Attachment  or  Debt  Dce  Defendant. 

Such  service  is  not  authorized  by  Rev.  St.  Vt.  1881,  of  which  sections  881,  lOSl, 
provide  that  the  writ  may  be  served  on  a  non-resident  by  leaving  a  copy  with  th« 
trustee,  and  that  such  service  shall  be  as  effectual  as  if  made  by  attochmentof  goods  ; 
and  section  1406  provides  for  a  continuance  unless  the  justice  is  satisUed  that  de- 
fendant has  had  sufficient  notice;  and  sections  1402,  1404,  provide  for  service  out  of 
the  state,  and  that  on  such  service,  20  days  before  the  time  to  appear,  the  same  pro- 
ceedings may  be  had,  so  far  as  to  affect  lands,  chattels,  and  credits,  as  if  defendant 
had  been  served  in  the  state. 
4  Same — Validitt  of  Judsment. 

Though  the  attachment  may  have  been  valid,  a  judgment  against  the  defendant 
Is  void,  and  the  attachment,  and  judgment,  and  payment  of  the  debt  attached  to  the 

Slaintiff  therein,  are  no  defense  to  a  sabseqnent  aetton  by  ibedefeadant  against  the 
ebtor. 
8.  BXEMpnoxs — AI.I.OWANOB  nt  Aitothbh  State. 

A  debt  exempt  from  seizure  by  the  laws  of  the  state  in  which  the  contract  giving 
rise  to  it  is  made  and  performed,  and  of  which  the  creditor  Is  a  citizen,  cannot  be 
attached  in  another  state.' 

Appeal  from  circuit  court,  Franklin  county. 

The  complaint  alleges  that  defendant  is  a  corporation  under  the  laws  of  Ver- 
mont; that  about  the  1st  day  of  September,  1887,  defendant  in  this  state  hired 
plaintiff  to  do  work  in  this  state;  that  between  September  29  and  December 
1,  1887,  plaintiff  did  work  in  this  state  for  defendant  under  that  hiring,  for 
which  defendant  owes  plaintiff  $67.90.  The  answer  does  not  deny  the  com- 
plaint, but  avers  a  partial  payment  of  $32.97,  under  circumstances  hereafter 
to  be  stated.  This  action  was  commenced  December  17,  1887.  On  the  trial 
it  appeared  that  plaintiff  liad  previously  been  paid  one  month's  wages  in  thi» 
state,  and  that  on  the  2d  of  November,  1887,  the  defendant  was  owing  bim 
$45.50.  The  partial  payment  is  claimed  to  have  been  made  aa  follows:  On 
the  2d  day  of  November,  1887,  one  John  Kelly,  of  this  state,  commenced  an 
action  in  a  justice's  court  of  the  state  of  Vermont  against  this  plaintiff,  on 
the  common  counts  of  asswmpsit.  In  that  action  an  attachment  was  issued 
directing  the  officer  to  attach  the  goods  of  this  plaintiff,  Martin,  and  to  no- 
tify Martin  to  appear  the  21st  of  November.  The  officer  returned  that  Mar- 
tin was  not  in  that  state,  and  had  no  known  agent  or  attorney,  and  that  be 
bad  served  the  writ  by  delivering  it  to  tlie  treasurer  of  the  Central  Vermont 

>  In  re^rd  to  the  extra-territorial  effect  of  exemption  laws,  see  Drake  r.  Ra&way  Cot- 
(llich.)  37  N.  W.  Rep.  70,  and  note. 
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Railroad  Company,  and  that  that  company  had  admitted  service  of  the  wilt 
by  indorsement,  dated  November  2,  1887,  and  signed  by  tlieir  pay-master. 
Accordingly,  as  it  appeared  to  the  justice  that  the  said  Martin  was  out  of  the 
state,  the  action  was  adjourned  to  November  23,  1887,  at  which  day  the  de- 
fendant, Martin,  did  not  appefir,  but  the  plaintiff  Kelly  did  appear,  and  the 
said  Central  Vermont  Railroad  Company  "did  appear  by  the  same  attorney 
who  appeared  for  Kelly,  and  made  disclosure."  Thereiijion  judgment  vva» 
rendered  for  Kelly  against  Martin  for  ®29.14,  and  for  J3.83  costs,  total  §32.97, 
and  against  said  company  for  tlie  same  amount.  That  amount  was  paid  by 
tlie  company  to  the  said  attorney  of  Kelly,  November  23, 1887.  It  was  proved 
on  the  part  of  the  plaintiff,  on  the  trial  of  the  present  action,  that  on  the  2d  day 
of  November  the  wages  lie  had  earned,  and  which  were  due  to  hlni  from  the 
defendant,  were  necessary  for  the  support  of  his  family;  an<l  that  the  wages 
earned  after  that  date  were  also  necessary  for  the  support  of  himself  and  his 
family:  that  he  was  a  resident  and  voter  In  this  state;  and  that  he  had  no  no- 
tice of  the  proceedings  in  Vermont.  He  oflfeied  to  prove  that  at  the  time  of 
the  commencement  of  the  action  in  Vermont  by  Kelly  he  was  not  indebted  to 
Kelly  in  any  amount.  This  was  excluded,  and  exception  taken;  the  court  re- 
marliing  that  Martin  could  sue  Kelly,  and  recover  back  the  money  by  showing 
that  the  amount  was  not  due,  and  that  the  Veimont  judgment  would  not  be 
a  bar.  The  court  directed  a  judgment  for  the  balance,  $85.63,  allowing  that 
partial  payment,  and  the  plaintiff  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J.T. 

John  P.  Kellag,  for  appellant.    Louis  Hasbrouck,  for  respondent. 

Learned,  P.  J.,  (after  statin/j  thefa-cts  as  above.)  The  fourteenth  amend' 
ment  of  the  constitution  of  the  United  States,  §  1,  says:  "Nor  shall  any  state 
deprive  any  pereon  of  life,  liberty,  or  property  without  due  process  of  law. " 
"What  constitutes  due  process  of  law  is  a  question  that  has  been  frequently 
discussed.  It  "requires  an  orderly  proceeding,  adapted  to  the  nature  of  the 
case.  In  which  the  citizen  has  an  opportunity  to  be  heard,  and  to  defend,  en- 
force, and  protect  his  rights.  A  hearing  or  an  opportunity  to  be  heard  is  ab- 
solutely essential.  We  cannot  conceive  of  due  process  of  law  without  this." 
Stuart  V.  Palmer.  74  N.  Y.  184;  Insurance  Co.  v.  Needles,  113  U.  S.  576.  5 
Sup.  Ct.  Rep,  681;  Ferguson  v.  Cravtford,  70  N.  Y.  256;  Staibttck  v.  Mur- 
ray,  5  Wend.  157.  In  Davidson  v.  New  Orleans,  96  IT.  S.  105,  in  describing 
"due  process  of  law,"  the  court  sayB:  "Due  advertisement  made  as  to  those 
[owners]  who  were  unknown  or  could  not  be  found."  It  seems  hardly  nec- 
essary to  argue  that  a  judgment  which  deprives  a  man  of  his  property  cannot 
lawfully  be  recovered  without  notice  to  him.  We  do  not  mean  that  against 
absent  debtors  the  law  may  not  authorize  an  attachment  of  the  alleged  debtor's 
property.  It  may  thereby  acquire  jurisdiction  of  the  thing.  Bat,  in  order  to 
make  that  jurisdiction  perfect,  it  must  give  due  notice  to  the  owner  before  it 
attempts  to  divest  his  title.  The  attachment  of  the  property  is  only  one  step. 
Another,  and  equally  important,  step,  is  the  notice  to  the  owner.  Cooley, 
Const.  Llm.  403;  Buchanan  v.  Sucker,  9  East,  192;  Penton\.  GarUnk,i  Johns. 
194.  Such  is  the  rule  in  proceedings  strictly  in  rem,  to  which  what  is  known 
as  foreign  attachment  is  analogous.  Now,  while  it  is  true  that  this  notice  to 
the  owner  need  not  be  personal,  as  he  is  out  of  the  state,  yet  it  must  be,  as 
said  in  the  quotation  above,  "adapted  to  the  nature  of  the  case. "  If  it  be  said 
that  it  rests  with  the  legislature  of  the  state  in  which  the  attachment  is  issued 
to  declare  what  shall  be  a  sufiBcient  notice,  the  answer  is  that  that  may  be  so, 
provided  there  beareasonable  and  bona  fide  provision  for  giving  notice.  Rut- 
certainly  a  legislature  cannot  enact  that  no  notice  need  be  given,  or  make  that 
a  notice  which  is  no  notice  at  all.  To  do  that  would  be  a  fraud  on  the  consti- 
tntion.  Now,  in  the  present  case,  there  was  no  notice  whatever  to  Martin, 
and  no  attempt  |o  give  him  notice.    Pruoess  was  issued  and  served  on  th» 
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railroad  company,  his  debtor,  and  on  no  one  else.  To  serve  a  notice  on  a 
tnan's  debtor  is  no  notice  to  the  man  of  a  claim  against  him.  The  debtor  is 
in  no  sense  bis  agent.  And  if  there  were  a  statute  of  Vermont  declaring  it 
to  be  unnecessary  to  give  any  notice  to  the  alleged  debtor,  whose  property  is 
to  be  taken,  such  a  statute  could  not  be  valid  against  this  constitutional  pro- 
vision. A  state  cannot  make  that  due  process  of  law  which  is  not  such.  If 
a  state  can  declare  that  service  on  a  man's  debtor  is  due  proiess  of  law  under 
which  his  property  can  be  taken  away,  then  it  can  dispense  with  any  service 
of  any  kind  whatever.  The  constitutional  amendment' aims,  among  other 
things,  to  guard  all  the  citizens  of  all  the  states  from  any  such  injiistjce.  Kor 
is  this  view  in  conflict  with  the  other  constitutional  provisiun,  that  hill  faith 
and  credit  shall  be  given  to  the  judgments  of  other  states.  Where  a  judicial 
proceeding  shows  a  want  of  jurisdiction,  such  want  is  not  cured  by  this  con- 
stitutional provision;  and,  when  there  is  no  notice  to  the  debtor  whatever, 
we  may  rightfully  say  that  his  property  could  not  betaken  away.  A  judicial 
proceeding  which  violates  the  fourteenth  amendment  can  have  no  faith  or  credit 
to  affect  the  rights  of  parties.  If  it  be  urged  that  it  rests  solely  with  the  legis- 
lature of  the  state  in  which  the  attachment  is  Ksued  to  prescribe  wliat  notice 
shall  be  given,  the  further  answer  is  that  it  does  not  appear  that  the  legisla- 
ture of  Vermont  has  directed  that  notice  to  the  debtor  shall  be  given  in  the 
manner  done  in  this  action.  The  Revised  Statutes  of  that  state,  published  in 
1881,  (section  1081,  p.  257.)  provide  that,  when  the  principal  debtor  is  not  a 
resident  of  the  state,  the  writ  may  be  served  on  him  by  leaving  a  copy  in  the 
hands  of  the  trustee;  and  "such  service  shall  be  as  effectual  as  if  made  by  at- 
tachment of  the  goods  and  chattels  of  such  principal  debtor  found  within  the 
state.  Thus  the  effect  of  such  service  on  the  trustee  is  speciBed.  It  is  to  be 
equivalent  to  an  attachment  of  goods  and  chattels.  Section  881,  p.  223,  pro- 
vides for  the  service  of  an  attachment.  Thus  the  levy  or  attachment  on  goods 
and  chattels,  and  also  on  debts,  is  provided  for.  Section  1406,  p.  807,  provides 
for  a  continuance  of  the  case  by  the  justice,  unless  the  plaintiCF  satisties  liim 
that  the  defendant  had  sufficient  notice  of  the  suit  to  enable  him  to  appear. 
Here  is  a  recognition  of  the  necessity  of  notice  before  judgment  can  be  given. 
Section  1402  provides  for  notice  to  an  absent  defendant,  residing  or  being  out 
of  the  state,  by  delivering  to  him  out  of  the  state  a  copy  of  the  process  and 
pleading,  and  a  copy  of  the  order  for  such  delivery  And  section  1404  pro- 
vides that,  on  such  delivery  20  days  before  the  time  to  appear,  the  same  pro- 
ceedings may  be  had,  so  far  as  to  affect  lands,  chattels,  and  credits,  as  if  the 
defendant  bad  been  served  in  the  state.  This  implies  that  without  such  de- 
livery lands,  chattels,  and  credits  cannot  be  affected.  The  service  of  process 
on  the  trustee  is  said  to  be  as  effectual  as  an  attachment  of  goods  and  chat- 
tels. But  beyond  that  the  statute  provides  for  an  order  for  delivery  of  the 
process  and  pleading  out  of  the  state,  and  requires  such  delivery  to  be  made 
20  days  before  the  time  to  appear.  That  is  the  proceeding  to  notify  the  party. 
Had  that  been  done  in  this  case,  there  would  probably  have  been'due  process 
of  law.  This  is  analogous  to  our  own  practice.  We  have  an  attachment  of 
the  property  of  a  foreign  debtor,  (Code,  §  636,)  and  then  the  order  for  the 
service  of  the  summons  out  of  the  state,  (section  438.)  No  judgment  could 
be  had  without  the  latter  proceeding.  It  is  with  hesitation  that  we  construe 
the  statute  of  another  state.  But  it  seems  to  us  that  here  is  a  plain  recogni- 
tion of  the  principle  that  only  by  giving  notice  and  an  opportunity  to  be  heard 
can  any  court  take  from  a  person  bis  property.  Why  such  notice  was  not 
given  in  this  case,  when  the  defendant  lived  in  Malone,  N  Y.,  and  the  suit 
was  in  St.  Albans,  Vt.,  we  cannot  tell,  unless  it  was  for  the  very  purpose  of 
preventing  the  defendant  from  asserting  bis  defense. 

Even  in  proceedings  strictly  in  rem,  it  is  necessary,  as  above  said,  that  the 
parties  in  interest  have  notice;  "for  the  common  justice  of  all  nations  requires 
that  no  condemnation  should  be  pronounced  before  the  party  has  an  oppor- 
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tonityto  be  beard."  Story,  Confi.  T^w,  §  592.  It  seems  to  U3,  then,  that 
the  Vermont  statutes  require<l  notice  to  the  debtor,  in  order  that  the  court 
should  have  jurisdiction  over  the  attached  property;  and,  further,  tliat.  even 
if  it  did  not,  such  notice  (not  necessarily  personal)  was  necessary  under  the 
constitution  of  United  States.  The  attachment  of  the  debt  may  have  been 
valid,  but  the  subsequent  adjudication  against  Martin  was  without  jurisdic- 
tion; and  the  mere  attachment  is  not  a  defense  in  this  action.  Williams  T. 
Im/ersoU,  89  N.  Y.  508. 

There  is  another  very  serious  question:  The  contract  of  hiring  was  made 
in  this  state.  The  work  was  done  in  this  state  by  a  citizen  of  this  state,  and 
it  was  to  be  paid  in  this  state.  At  least,  there  ^as  evidence  to  show  that  it 
was  to  be  paid  here.  The  debt,  therefore,  was  subject  to  the  laws  of  this  state, 
and  the  plaintiff  had  all  the  rights  relative  thereto  given  by  the  laws  of  this 
state.  One  of  these  rights  was  that  these  earnings  for  his  personal  services, 
rendered  within  60  days,  and  necessary  for  the  use  of  his  family,  should  not 
be  taken  from  liim  by  l^al  proceedings  against  him  or  bis  debtor.  Code 
Civil  Proc.  g§  2463,  1879.  Although  these  sections  refer  to  proceedings  taken 
in  our  own  courts,  yet  they  practically  exempt  such  earnings  from  seizure  by 
a  creditor ;  and  certainly,  as  long  as  the  person  who  has  earned  those  moneys 
remains  in  this  state,  he  is  entitled  to  have  the  benefit  of  this  exemption.  If 
the  owner  of  tangible  exempt  property  were  to  carry  it  into  another  state,  it 
might  be  no  longer  protected  by  our  laws;  and  so  if  a  person,  to  whom  were 
due  moneys  for  services  wiiich  were  exempt  by  our  laws,  should  go  into  an- 
other state,  he  might  lose  the  beneOt  of  this  exemption.  But  Martin  remained 
here,  and  his  claim  for  earnings  was  protected  by  our  laws.  We  see  no  reason 
why  the  railroad  company  might  not,  if  they  had  chosen  so  to  do.  have  in- 
sisted on  this  exemption  as  a  ground  why  the  attachment  in  Vermont  reached 
nothing.  Story  says  that  the  nature  of  the  contract  must  be  determined  l>y 
the  law  of  the  country  where  it  was  entered  into.  Story,  Confl.  Law,  §§ 
568,  569.  In  Williams  v.  Ingernoll,  89  N.  T.  508,  a  debt,  claimed  to  be  at- 
tached in  Connecticut,  bad  previously  been  assigned  in  ttiis  stiite  by  the  per- 
son against  whom  the  attachment  was  issued.  The  court  at  page  525  say  lie 
bad  nothing  to  be  attached,  and  the  attachment  was  a  nullity;  that  is  to  say, 
the  court  held  that  the  transaction  here  of  the  person  to  whom  the  debt  was 
dne  would  be  regarded  by  our  courts,  and  should  have  been  regarded  by  the 
court  in  Connecticut.  By  analogy,  the  exemption  from  any  claim  of  credit- 
ors which  Martin  enjoyed  here  will  be  regarded  by  our  courts.  We  may  be- 
Ueve  that  it  would  have  been  regarded  by  thj  Vermont  court  if  the  railroad 
company  had  asserted  it,  as  they  should  have  done;  for  they  should  have 
known,  and  are  chargeable  with  knowledge  of,  the  htw  of  the  state  where 
their  contract  with  Martin  was  made,  and  where  it  was  to  be  performed.  In 
fact  it  appears  by  tlie  case  that'  the  attorney  for  Kelly  in  the  justice's  court 
was  also  attorney  for  the  railroad  company;  and  it  is  easy,  therefore,  to  under- 
stand why  they  did  not  assert  this  defense.  It  is  difficult  to  have  justice  done 
when  the  same  attorney  appears  for  both  parties  in  the  litigation,  and  thus 
enable  both  parties  to  combine  to  take  property  from  a  third  person,  who  has 
not  notice  of  the  proceeding.  Let  us  suppose  that,  before  the  proceedings  in 
Vermont,  Martin  had  assigned  the  claim  to  some  third  person,  and  that  the 
railroad  company  had  had  notice  of  the  assignment,  would  the  proceeding  in. 
Vermont  have  deprived  that  third  person  of  his  claim  ?  We  suppose  not,  under 
the  case  last  cited.  Story,  Confl.  Law,  §  592,  and  note  2.  And  when  our  laws 
impose  on  a  debt  of  this  kind  an  exemption  for  the  claim  of  any  creditor, 
which  exemption  is  known  to  the  party  who  owes  the  debt,  that  exemption 
must  be  as  effectual  as  an  assignment  would  be  to  make  an  attachment  iu  an- 
other state  a  nullity.  As  was  said  in  Osgoed  v.  Magrdre,  61  N.  Y.  529,  it 
would  be  carrying  the  rule  of  comity  to  an  absurd  length  for  our  courts  to 
give  foreign  creditors  a  better  position  in  this  respect.than  they  do  domestic 
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creditors.    The  Judgment  should  be  reversed,  aud  a  nuw  trial  granted,  costs 
to  abide  the  event. 

Ikgalls,  J.,  concurs. 

Landon,  J.,  {eoneurring.)  Gray  v.  Canal  Co.,  5  Abb.  N".  C.  131,  was  In 
every  respect  like  the  present  case,  except  that  the  Delaware  &  Hudson  Canal 
0)mpany  was  a  New  York  corporation,  doing  business  in  "Vermont,  as  well  as  in 
this  state,  and  having,  as  required  by  the  Vermont  law,  an  agent  in  that  state, 
upon  whom  legal  process  could  be  there  served,  whereas  this  defendant  is  a 
Vermont  corporation,  doing  business  In  this  state  as  well  as  in  Vermont,  and 
tiaving  agents  here  upon  whom  legal  process  can  be  served.  This  distinction, 
however,  is  not  material.  In  the  case  cited,  full  faith  and  credit  were  given 
to  the  judgment  of  the  Vermont  justice's  court.  Assuming  that  the  justice's 
eourt  of  Vermont  bad  made  the  proper  service  of  its  process  so  as  to  acquire 
jurisdiction  of  the  rem  against  the  New  York  owner  of  it,  it  followed  then,  as 
it  follows  now,  that  the  courts  of  this  state  must  give  the  same  faith  and 
credit — that  is,  the  same  effect — to  the  Vermont  judgment  that  the  courts  of 
that  state  would  g^ve  it.  But  it  appears  that  the  case  of  Towle  v.  Canal  Co., 
reported  in  57  Vt.  622,  came  before  the  supreme  court  of  that  state  in  1878, 
upon  appeal  by  the  Delaware  &  Hudson  Canal  Company,  in  acase  precisely  like 
■Gray's  Case,  cited  above,  except  that  the  New  York  creditor  of  the  company  ap- 
peared in  the  justice's  court  on  the  return-day  of  the  writ.  The  supreme  court 
reversed  the  judgment  of  the  court  below.  No  opinion  is  reported.  The  report 
«tates:  "This  case  is  published  in  this  volume,  [eight  years  after  thedecision,] 
as  it  appears  that  similar  suits  are  being  brought.  It  was  sent  to  the  reporter 
by  ROYCE,  C.  J.,  on  the  request  of  Veazet,  J."  We  thus  have  the  opinion 
of  the  highest  court  of  Vermont  that  such  judgments  upon  trustee  process 
rendered  in  the  inferior  courts  of  that  state,  in  favor  of  New  York  creditors 
who  have  no  cause  or  excuse  to  leave  their  own  forum,  except  the  single  one 
that  the  Vermont  laws  give  a  right  and  remedy  to  creditors  which  the  New 
York  laws  do  not,  will  be  reversed  if  appealed  by  the  party  charged  as  a  trus- 
tee. This  defendant,  therefore,  did  not  pay  the  judgment  In  Vermont,  be- 
cause it  could  not  escape  payment,  but  because  it  did  not  choose  to  resort  to 
the  means  open  to  it  to'escape  it.  In  this  case  the  subject-matter  and  the  par- 
ties were  all  within  this  state,  and  it  was  fitting  that  their  rights  should  be 
adjudged  by  onr  courts,  under  our  laws.  One  of  the  parties  went  to  Vermont, 
and  procured  from  an  inferior  court  a  judgment  against  the  others,  which  ap- 
parently gave  him  a  right  unknown  to  our  laws.  We  have  every  reason  to 
believe  that  the  highest  court  of  that  state  would,  upon  appeal,  declare  the 
judgment  unauthorized.  In  sucli  a  case,  we  do  not  think  we  are  required,  to 
the  prejudice  of  our  citizens  under  our  laws,  to  give  any  effect  to  the  Vermont 
judgment.  Concurring  with  the  presiding  justice,  except  that  no  opinion  is 
expressed  respecting  the  requirements  of  tlie  Vermont  statutes  as  to  service 
of  trustee  process  upon  non-resideuts  of  that  state,  I  advise  a  reversal. 


People  ex  rel.  Fitchburq  R.  Co.  v.  Haren  et  al..  Assessors. 
{Supreme  Court,  General  Term,  Third  DepartmerU.    Novomber  ao,  1888.) 
Raii.roa.i>  Companies — Taxation — Assiissmest — Earxiko  Capacity. 

In  s  proceeding  to  reduce  an  assessment  of  a  railroad,  the  judge  considered  its 
net  earnings  in  estimatine  its  earning  capacity,  and  referred  to  a  case  in  which  net 
earnings  were  considered,  and  in  which  no  deduction  was  made,  in  ascertaining^ 
them,  lor  interest  on  mortgages.  The  railroad  company  did  not  contend  that  in- 
terest on  mortgages  should  be  deducted  in  ascertaining'  net  earnings,  but  only  in- 
sisted on  deductions  for  taxes,  and  operating  expenses,  the  latter  including  all  outgo 
except  new  construction  or  extension,  now  equipments,  interest,  and  taxes.  Held, 
tiiat  it  cannot  be  objected  that  net  earnings,  as  considered  by  the  judge,  were  a»- 
'  oertained  by  deducting  interest  on  mortgages. 
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a.  Saue— Tijra  OF  Computation. 

An  estimate  of  the  earning  capacity  may  be  extended  ov«r  several  jearsj  and  the 
▼alue  80  established  will  not  be  set  aside  on  affldavits  based  on  the  earnings  ol  A 
single  year,  showing  a  higher  value. 
S.  Bake — Fbige  in  Abticlbs  of  CoNgoLiSAtiON. 

The  price  specified  in  articles  of  consolidation  of  the  road  in  qnestion  with  an- 
other, may  be  considered  as  showing  a  possible  Increase  in  value,  but  is  properly 
regarded  as  not  oontrolling. 
'i.  Same— RBsncTiov  of  Assbsskbnt— Cost^— Pebboitai.  Liability  of  Assessobs. 

Where  the  company  appears,  on  grievance  day,  before  the  assessors,  and  present* 
mn  extract  from  a  dacision  in  a  similar  case  by  a  justice  of  tlie  supreme  court,  on 
the  subject  of  railroad  earnings,  it  is  a  breach  of  duty  by  the  assessors  to  disregard 
it,  and  they  are  chargeable,  personally,  with  costs  of  an  appeal  from  an  order  re- 
4lttcing  the  valuation  fixed  by  them. 

Appeal  from  special  term,  Albany  county. 

Proceeding  by  the  people  at  the  relation  of  theFItchburg  Railroad  Company 
against  Patrick  J.  Haren  and  others,  assessors,  to  reduce  a  valuation  made 
by  them  on  relator's  railroad.  Order  reducing  the  valuation,  and  the  as- 
sessors appeal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J  J. 

Charlea.B.  Patterson,  forappellants  Theodore  F.  Hamilton,  for  respond- 
ent. 

Learned,  P.  J.  The  law  requires  that  real  estate  be  assessed  at  its  full 
value,  or,  as  it  was  formerly  expressed,  at  tlie  sum  for  which  it  would  be  ap- 
praised for  the  payment  of  a  just  debt  by  a  solvent  debtor.  Many  considera- 
tions must  have  a  share  in  determining  this  value.  Among  them  are  actual 
sales  of  the  property,  or  of  similar  property,  and  the  earning  capacity  of  the 
property  itself.  !N'o  one  consideration  is  conclusive.  All  may  be  properly 
taken  into  account  Sometimes  houses  of  large  cost  will  rent  for  only  a  small 
interest  on  their  cost  and  on  their  value  in  the  market.  Other  kinds  of  real 
estate  may  bring  a  large  income  upon  their  cost  and  on  their  value  in  the 
market.  So  tiiat  to  take  the  earning  capacity  as  the  sole  measure  would  be 
incorrect,  while  yet  it  may  properly  liave  its  influence.  But  there  is  one  im- 
portant rule:  mortgages  or  liens  on  land  are  not  to  be  deducted  in  ascertain- 
ing value.  Hence  it  very  plainly  follows  that  if  the  earning  capacity  of  real 
estate  is  to  be  considered  at  all,  that  capacity  is  not  to  be  reduced  by  the  in- 
terest payable  on  any  mortgage.  Por  instance,  if,  in  estimating  the  value 
of  a  lot  and  building,  it  appears  that  it  rents  for  $2,500  a  year,  it  is  quite  im- 
material that  there  is  a  mortgage  on  the  property  on  which  the  annual  inter- 
est is  82,000.  The  earning  capacity  of  the  lot  and  building  is  just  the  same, 
whether  there  is  a  sole  owner  or  several  owners,  and  whether  the  owner  has 
a  clear  or  an  incumbered  title.  The  assessment  js  on  the  property,  and  it  is 
just  as  much  when  the  property  is  incumbered  for  more  thau  it  is  worth  as 
when  it  is  free.  And  so  the  rental  value  of  the  property  is  just  the  same, 
whether  the  whole  rent  goes  to  the  owner,  or  whether  he  pays  half  or  three- 
quarters  of  it  to  a  mortgagee.  These  principles  are  perfectly  clear,  and  there 
could  be  no  doubt  in  regard  to  them  when  we  consider  farms,  lots,  buildings, 
and  the  like.  Certainly,  so  far  as  may  be,  real  estate  belonging  to  a  railroad 
company  should  be  governed  by  the  same  rifles.  Some  modlQaitions  in  esti- 
mating earning  capacity  must  arise.  A  piece  of  a  railroad  passing  through  a 
town  iff  to  be  assessed.  In  assessing  it  the  earning  capacity  may  be  consid- 
ered. This  «<irning  capacity  can  hardly  be  ascertained  except  by  reference  to 
such  capacity  as  it  .belongs  to  the  whole  road,  and  this  view  has  been  taken 
l)y  the  courts.  In  ascertaining  such  earning  capacity  it  is,  of  course,  proper 
to  deduct  operating  expenses.  But  tlie  point  now  urged  by  the  appellants  is 
that,  in  estimating  such  earning  capacity  of  the  whole  road,  the  learned  jus- 
tice deducted  from  the  total  receipts,  not  only  the  operating  expenses,  but 
also  the  interest  ou  the  mortgage  debt.     And  the  appellants  urge  that  this  is 
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incorrect;  that  if  a  building  (as  above  auppoaed)  rented  for  $2,500,  and  tlie 
annual  interest  of  a  mortgage  thereon  was  $2,000,  it  would  be  erroneous  to 
tHke  $500  as  the  earning  capacity  of  the  building,  and  to  allow  such  an  esti- 
mate to  be  used  as  a  basis  for  assessing  its  actual  value.  Now,  it  does  not 
appear  by  the  order  of  the  special  term  that  such  deduction  of  interest  was 
made.  In  his  opinion  the  learned  justice  speaks  of  "  net  earnings, "  but  he  may 
mean  by  this,  earnings  less  operating  expenses,  but  not  less  interest.  He  re- 
fers to  the  case  of  People  v.  Hicks,  40  Hun,  598,  afflrmed,  105  N.  T.  198.  11 
N.  £.  Kep.  653,  and  we  may  suppose  that  he  used  the  words  "net  earnings"  aa 
there  used.  And  in  that  case  no  deduction  was  made  for  interest  on  mort- 
gages. Unless  there  is  some  evidence  to  the  contrary  in  the  case  we  should 
presume  that  he  followed  the  computation  there  approved.  This  point  is 
urged  so  strongly  by  the  appellants  that  we  have  endeavored  to  And,  from  the 
case  as  well  as  from  the  opinion,  vt^hether  there  is  any  ground  for  it.  We  do 
not  discover  from  the  case  before  us  that  it  was  claimed  by  the  relator,  or 
.  made  the  basis  of  the  relator's  computation,  that  the  interest  on  mortgages 
should  be  deducted  from  the  gross  expenses  when  estimating  the  earning  ca- 
pacity. In  the  tabulated  statement,  which  is  referred  to  in  the  respondent's 
points,  operating  expenses  and  taxes  are  deducted.  '  Taxes  are  not  mentioned 
specially  in  the  case  above  cited.  But  we  cannot  say  that  they  may  not  be 
considered.  They  are  an  important  element  in  estimating  the  earning  capac- 
ity of  other  real  estate.  We  have  referred  to  the  points  of  the  respondent,  and 
Ond  that,  except  as  above  stated,  they  insist  only  on  the  same  deduction  from 
gross  earnings  as  are  approved  in  the  case  cited.  Upon  examining  the  state- 
ments put  in  evidence,  and  the  testimony,  we  find  it  stated  that,  under  the 
head  of  "Operating  Expenses,"  would  be  included  all  outgo  except  new  cou- 
struction  or  extension,  new  equipments,  interest,  and  taxes;  so  that  we  have 
no  reason  to  think  that  there  was  such  a  deduction  of  interest  on  uiortgages  as 
is  above  mentioned.  The  afifldavits  take  a  single  year,  1886,  and  by  a  com- 
putation based  on  that  year's  statement,  make  the  value  much  greater  than 
that  established  by  the  learned  judge.  But  estimates  of  earning  capacity  may 
be  properly  extended  over  several  years.  A  stead}'  increase  would,  of  course. 
Indicate  an  improvement  in  value,  and  would  be,  doubtless,  considered  in  the 
final  adjustmeut.  The  price  given  on  an  actual  sale  is  undoubtedly  an  import- 
ant circumstance,  and  it  is  urged  by  the  appellants  that  the  price  specified  in  tlie 
articles  of  consolidation  was  a  b^'tter  criterion  of  value  than  any  estimate  of 
earning  capacity.  The  learned  justice  thought  that  that  price  should  not 
control.  It  is  quite  evident  that  a  sum  to  be  paid  in  stock  and  bonds  on  the 
consolidation  of  two  railroads  is  by  no  means  the  sum  at  which  one  of  them 
would  be  taken  in  payment  of  a  just  debt  by  a  solvent  debtor.  In  such  a  con- 
solidation a  large  price  is  often  given  in  Iwnds  or  stock,  which,  perhaps,  have 
little  present  value  in  the  market,  but  which  it  is  expected  will  be  valuable 
in  the  future.  In  that  rise  of  value  consists  often  the  profit  of  the  transac- 
tion. Future  increase  of  value  in  the  property  the  learned  justice  mentions 
in  his  opinion  as  a  matter  which  he  has  kept  in  view  in  adjusting  the  present 
value  as  it  should  have  been  assessed,  so  that  he  has  given  weight  to  the  pos- 
sible increase  in  value  arising  from  the  consolidation.  It  is  shown  that  the 
relator  appeared  at  the  grievance  day  before  the  assessors,  and  presented  the 
proper  information,  showing  the  railroad  earnings,  the  decisions  on  this  sul>- 
ject,  and  specially  an  extract  from  the  decision  of  Mr.  .Justice  PeckiiXm,  in  a 
similar  case,  in  behalf  of  the  B.  H.  T.  &  W.  R.  B.  Company,  decided  in 
April,  1886.  On  the  present  hearing  several  of  the  assessors  (of  different 
towns)  testified.  It  appears  that  they  did  not  take  into  account  the  earning; 
capacity  of  the  road.  One  said,  in  regard  to  the  decision  last  above  cited, 
that  there  was  a  higher  power  than  the  justice  who  decided  it;  and  it  seems 
to  be  quite  clear  that  the  assessors  were  not  guided  by  the  evidence  thus  of- 
fered, and  paid  no  attention  to  it.    This  was  a  violation  of  duly.    A  mis- 
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taken  decision  may  be  the  result  of  bad  jadgraent;  but  the  intentional  disre- 
gard of  proper  evidence,  especially  in  oflicers  vested  with  so  much  power  as 
assessors  have,  is  a  serious  wrong-doing.  The  question  which  was  before  the 
learned  justice  was  principally  one  of  fact.  We  have  found  nothing  to  indi- 
cate that  he  has  followed  any  incorrect  rule  of  law,  and  we  see  nothing  in  the 
facts  of  the  case  to  show  that  he  has  placed  the  valuation  too  low.  We  think, 
therefore,  that  the  order  should  be  affirmed,  with  $50  costs  of  appeal  and  dis- 
buisements,  to  be  paid  by  the  assessors  personally. 

Landon  and  Inqalu,  JJ.,  concur. 


Brothers  v.  California  Ins.  Co. 
(Su|>rem«  Court,  Oeneral  Term,  TMrd  Department.    November  90, 1888.) 

1.  ImtnusoK — CoiTDiTiORS  or  Poucrr— Emowledob  of  Aokxt— Waiver. 

The  knowledge  of  the  aeent  of  a  fire  iDsuranoe  compsDy,  at  the  time  of  effecting 
a  contract  of  insurance,  that  the  building  insured  stands  on  leased  ground,  ia  the 
kncwled  ge  of  the  company,  and  operates  as  a  waiver  of  a  condition  that  if  the  build- 
ing stands  on  leased  ground,  and  is  not  so  represented  to  the  oompany,  and  so  ex- 
pressed in  the  written  part  of  the  policy,  the  policy  shall  be  void.' 
%,  Bamk — SuBMissioit  TO  JuaT — SurrioiENCT  or  Evidbnob. 

Testimony  of  two  agents  of  the  company  that  before  the  policy  was  issued  they 
had  "general  knowledge"  that  the  building  insured  stood  upon  leased  ground, 
thougfi  they  had  no  particular  knowledge  thereof,  is  snfBcient  to  submit  to  the  jury 
on  the  question  of  their  knowledge ;  there  being  no  pretense  of  intentional  misrep- 
resentation. 
8.  Same — Failuke  to  Serve  Notice  or  Loss. 

Failure  to  serve  notice  of  loss  promptly,  where  the  company's  agents  reside  near 
the  property,  and  they  prepare  and  forward  the  proofs,  which  are  retained  by  the 
company  without  objection,  will  not  defeat  a  recovery. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Evab  Brothers  against  tlie  California  Insurance  Company  on  a 
policy  of  Are  Insurance.  Verdict  and  judgment  for  plaintiff.  New  trial  de- 
nied, and  defendant  appeals. 

Argued  before  Learned,  P  J.,  and  Landon  and  Inoalls,  JJ. 

George  B.  Wellington,  for  appellant.     Lamott  W.  Rhodes,  for  respondent. 

Inoalls,  J.  This  action  was  brought  by  the  plaintiff  to  recover  upon  a 
policy  of  insurance  by  which  the  defendant  insured  the  plaintiff  in  the  sum 
of  8500  upon  an  ice-house,  which  was  destroyed  liy  fire.  Proofs  of  loss  were 
furnished  by  the  plaintilf  to  the  defendant,  within  the  time  required  by  the 
terms  of  the  policy,  and  the  same  were,  without  objection,  retained  by  the  lat- 
ter. The  only  material  question  involved  in  this  appeal  seems  to  be  whether 
MessrsJ  Neher  and  Carpenter,  wlio  negotiated  such  insurance  as  the  agents 
of  the  defendant,  and  in  its  behalf,  were  informed,  previous  to  the  making  of 
such  contract,  that  the  building  thus  insured  was  located  upon  leased  land.  The 
policy  contains  the  following  provision:  "If  the  building  insured  stands  on 
leased  ground,  and  is  not  so  represented  to  the  company,  and  so  expressed  in 
the  written  part  of  the  policy,  then  and  in  such  case  this  policy  shall  be  void." 
The  learned  justice  at  the  circuit  submitted  such  question  to  the  jury,  by  a 
charge,  clear  and  impartial,  upon  the  merits,  and  instructed  them  correctly  in 
regard  to  the  question  of  law  involved.  The  jury  rendered  a  verdict  in  favor 
of  tbe  plaintiff,  which  the  court  refused  to  set  aside,  although  a  motion  was 

■Respecting  the  power  of  an  Insurance  agent  to  waive  conditions  of  the  policy,  the 
manner  of  such  waiver,  and  tbe  knowledge  of  the  agent,  as  working  an  estoppel  against 
the  oomraany,  see  Hankins  v.  Insurance  Ck).,  (Wis.)  35  N.  W.  Rep.  34,  and  note;  Jen- 
nings V.  Insurance  Co.,  (Mass.)  18  N.  E.  Rep.  601,  and  note;  Dial  v.  Association,  (B.  C.) 
8S.  E.  Rep.  27,  and  note;  Insurance  Co.  v.  Sinetser,  (Ind.)  19N. E.Rep.  — ;  Insurance 
Co.  V.  Daviess'  Ex'r,  (Ky.)  9  S.  W.  Rep.  812. 
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made  by  the  counsel  for  the  defendant  for  a  new  trial  upon  the  minutes,  and 
judgment  was  entered  upon  such  verdict  in  favor  of  the  plaintiff  against  tlie 
defendant.  We  cannot  doubt  the  soundness  of  the  l^al  proposition  that  if 
the  defendant's  agents,  Kelier  and  Carpenter,  possessed  the  knowledge  at  tlio 
time  the  insurance  was  effected  that  the  building  was  located  upon  leased 
ground,  the  defendant  would  be  concluded  by  such  knowledge,  altbougli  such 
fact  was  not  stated  io  the  policy.  The  knowledge  of  the  agents  became,  in 
legal  effect,  the  knowledge  of  the  defendant,  and  operated  as  a  waiver  of 
the  condition  contained  in  the  policy,  which  condition  is  stated  above.  Van 
Schoiek  v.  Insurance  Co.,  68  N,  Y.  434;  Bennett  v.  Buchan,  76  N.  Y.  386; 
Bennett  t.  Insurance  Co.,  106  N.  Y.  243,  12  N.  £.  Rep.  609.  It  seems  nn- 
important  bow,  wherQ,  or  when  such  knowledge  of  the  agent  was  acquired, 
if  be  possessed  such  knowledge  at  the  time  the  premium  was  paid  and  the  pol> 
icy  was  issued.     Couch  v  Insurance  Co.,  25  IJun,  469. 

The  evidence  by  which  the  plaintiff  sought  at  the  trial  to  establisb  knowl- 
edge in  such  agents  of  the  fact  that  the  building  insured  was  located  upon 
leased  grround  was  not  of  that  conclusive  character  which  could  be  desired, 
yet  we  think  it  was  sufficient  to  justify  the  submission  of  the  case  to  the  jury 
for  their  determination,  and  to  sustain  the  verdict  rendered  by  them.  We 
have  examined  the  case  with  care,  and  have  reached  the  conclusion  that  the 
facts  are  not  such  as  to  call  for  the  granting  of  a  new  trial  npon  the  merits. 
Cheney  v.  Sailroad  Co.,  16  Hun.  415,  420;  ilorss  v.  Sheirill,  66  Barb.  21; 
Rounds  V.  Railroad  Co.,  64  N.  Y.  133;  Payne  v.  Railroad  Co.,  83  X.  Y.  572. 
674.  The  witness  Philip  H.  Neher,  who  was  one  of  the  defendant's  agents 
in  making  the  contract  of  insurance,  testified  as  follows:  "Question.  Did  you 
know  that  this  block  of  ice-houses,  of  which  this  house  formed  one,  stood  upon 
Tibbetts'  ground?  Answer.  I  couldn't  swear  to  a  positive  knowledge,  never 
having  known  or  seen  the  lease;  but  only  from  general  talk.  Q.  Was  the 
talk  with  the  assured?  A.  I  can't  remember  any  distinct  talk  with  Uie  as- 
sured about  it.  It  was  quite  well  known  to  the  public  generally. "  Upon 
Gross-examination  by  defendant's  counsel,  this  witness  testified  as  follows: 
"Question.  The  court  seems  to  think  that  there  is  some  discrepancy  between 
your  testimony  upon  the  direct  and  cross-examination,  or  that  there  was  a 
question  about  it;  but  I  would  like  to  ask  you,  for  the  instruction  of  the  court 
and  jury,  whether  at  the  time  this  policy  was  issued  you  had  any  knowledge 
that  this  ice-house  covered  by  this  particular  policy  stood  upon  letised  land. 
Ansvier.  I  don't  know  that  I  bad  any  particular  knowledge  of  this  particular 
ice-house.  My  knowledge  is  general  in  regard  to  the  Tibbetts  property  there. 
Q.  That  is,  that  there  was  a  large  amount  ot  land  on  Green  island  owned  by  tbe 
Tibbetts?  ^.  Yes,  sir.  ^.  Andyou  knew  this  was  a  village  lot,  didn't  you?  A. 
I  couldn't  say.  Q.  Did  you  know  that  this  particular  building  covered  by  this 
particular  policy  stood  upon  leased  land?  A.  THo  more  than  I  knew  the  others. 
!.T  a  general  way  is  the  only  way  I  might  know  it,  liecause  1  never  saw  the 
Tibbetts  lease.  Q.  Did  any  one  ever  tell  you  that  this  particular  ice-bouse 
stood  upon  leased  land?  A.  I  don't  know  if  they  did?  Q.  l«o  one  ever  in- 
formed you?  A.  Xot  that  I  remember  of.  Q.  Did  you  have  any  knowledge 
of  the  fact?  A.  Kot  unless  this  general  knowledge  that  I  did  have  that  this 
Tibbetts  property  was  leased  property.  It  is  not  specilic  knowledge.  I  will 
confess  I  have  no  specific  knowledge,  if  that  is  the  question.  I  have  no  specili  c 
knowledge  that  there  is  any  of  this  property  leased,  and  yet  I  have  general 
knowledge.  Q.  What  do  you  mean  by  that?  A.  Here  is  business  comes  into 
the  office,  and  we  say  here  is  one  of  the  Tibbetts  leases.  We  understand  gen- 
erally that  he  had  a  great  many  leases,  and  bad  a  good  deal  of  property  there, 
and  this  was  of  that  property."  James  H.  Carpenter,  a  member  of  the  flruj 
of  Keher  &  Carpenter,  the  defendant's  agents,  was  produced  and  exanained  as 
a  witness  on  the  part  of  the  plaintiff;  and,  after  stating  his  relation  to  said 
firm,  and  their  appointment  as  the  agents  of  tbe  defendant,  he  further  teati- 
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fies  as  follows:  "Mr.  Brotliers  had  insurance  with  our  firm  on  this  ice-house, 
prior  to  the  policy  in  suit,  in  the  First  National  Fire  Insurance  Company  of 
Worcester,  Mass.  We  represent  the  company.  I  was  over  to  Green  island, 
anil  saw  the  ice-houses.  I  think  they  were  all  there  that  were  there  at  the 
time  of  the  fire  when  I  saw  them,  which  I  beliere  were  five.  Qtieition.  Prior 
to  the  time  that  this  policy  was  issued,  did  you  know  that  this  land  belonged 
to  Mr.  Tibbetts?"  Objected  to,  tbat'under  the  complaint  in  this  action  it  is 
Dot  competent  for  the  plaintiff  to  prove  a  waiver,  and  additionally  that  no 
I>articular  time  prior  to  the  issuing  of  the  policy  is  covered  by  the  question. 
Objection  overruled.  Defendant  excepts.  "Answer.  I  can  answer  the  ques- 
tion only  in  this  way:  I  bad  a  general  knowIe<ige  that  this  building  stood  on 
leased  land,  and  not  anyspeciflc  knowledge  as  to  this  particular  lot."  Defend- 
ant moves  to  strike  out  the  witness'  general  knowledge.  "Question  by  the 
Court.  Did  your  knowledge  embrace  this  particular  lot  as  you  understood 
ity  .Answer.  Yes,  sir."  Upon  cross-examination  the  witness  stated:  "Q. 
When  this  policy  in  suit  was  issued,  did  you  know  that  this  particular  ice- 
house which  was  covered  by  this  policy  in  suit  stood  upon  leased -ground?  A. 
I  don't  know  that  I  can  answer  it  better  than  I  have  already.  Q.  Did  you 
know  that  the  ice-house  stood  upon  leased  ground  ?  A.  From  general  knowl- 
edge, I  did."  Defendant  moves  to  strike  out  the  answer  as  not  responsive, 
and  the  coort  directed  the  witness  to  conflne  himself  to  the  dli  ect  answer.  "  The 
\yunea.  I  don't  think  I  can  answer  any  better  then  I  did  when  Mr.  Rhodes 
a-iked  me.  I  would  use  the  same  language  in  answering  it.  In  connection 
with  all  the  facts,  I  do  not  think  either  ■  yes  '  or  '  no '  would  be  a  proper  an- 
swer." 

The  case  shows  that  there  was  at  the  trial  a  severe  struggle  on  the  part  of 
the  counsel,  respectively,  upon  this  branch  of  the  cause,  and  the  witnesses  were 
pretty  hardly  pressed.  It  is  not  pretended  that  the  plaintiff  intentionally  con- 
cealed the  fact  that  the  building  was  louited  upon  leased  ground,  or  that  he 
did  <inything  which  was  calculated  to  mislead  the  agents  of  the  defendant,  in 
regard  thereto.  The  parties  seem  to  have  acted  In  entire  good  faith,  when 
the  insurance  was  effected.  The  knowledge  which  the  agents  possessed  at 
the  time  the  plaintiff  applied  for  such  insurance  whs  sufficient  at  least  to  put 
tliem  upon  inquiry  in  regard  to  such  title,  if  they  entertidned  any  doubts  upon 
the  subject,  which  they  probably  did  not  at  the  time. 

We  do  not  think  the  omission  to  serve  promptly  upon  the  defendant  notice 
of  the  loss  should  be  regarded,  under  the  circumstances,  sufficient  to  defeat 
the  plaintiff's  right  to  recover  in  this  action.  It  appears  that  the  proofs  of 
loss  were  prepared  by  the  agents  of  the  defendant,  and  sent  to  the  Phoenix 
agency,  and  were  received,  and  retained  without  objection  until  the  trial,  when 
ttiey  were  produced  by  the  defendant  upon  the  call  of  the  plaintiff.  It  further 
iinpears  that  Neher  and  Carpenter  resided,  at  the  time  the  fire  occurred,  in  the 
'  iiy  of  Troy,  just  across  the  Hudson  river  from  where  the  building  was  sit- 
uated, and  were  doubtless  fully  informed  in  regard  to  its  destruction.  Herman 
v.  /luwronc*  Co.,  100  X.  Y.  412,  3  N.  E.  Rep.  341;  CReiUy  v.  Corporation, 
19  Wkly.  Dig.  147.  We  have  examined  all  of  the  exceptions  taken  by  the  de- 
fendant npon  the  trial,  and  discover  no  error  which  calls  for  a  reversal  of  the 
jiidgment.  It  seems  quite  evident  that  substantial  justice  has  been  attained, 
and  the  judgment  should  be  affirmed,  with  costs. 

IxABNKO,  F.  J.,  and  Landon,  J.,  concur. 
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EoAG  V.  Hatch  at  at. 
(Supreme  Cou/rt,  OenenU  Term,  TMrd  Department    November  20, 1883.) 

1     AFPEAJ^ — APPI^L.i3LE   ORSEKS — SETTING   ASISE   ANSWER  A8  FkIVOLOCB. 

An  order  seUing  aside  an  answer  as  frivolous  cannot  be  rev^iewed  on  appeal  from 
the  judgment  rendered  thereon,  but  a  motion  must  be  made  below  to  set  aside  tbe 
judgment,  and  an  appeal  taken  from  tti6  ruling  on  the  motion. 

S.  BA.IIIE — TaKINO  JnDOMENT  WITHOUT  NOTICE. 

Taking  judgment  against  one  without  notice  to  him  is  an  irregularity  which  mast 
be  corrected  by  motion  in  the  court  rendering  the  judgment,  and  not  by  appeal 

Appeal  from  special  term,  Washington  county. 

Action  for  foreclosure  by  Richard  Hoag  against  Thyrsa  E.  Hatch  andJobn 
F.  Hatch.    Judgment  for  plaintlfF,  and  defendant  appeals. 
Argued  before  Leabneb,  P  J.,  and  Landon  and  Ingalls.  JJ. 
B.  B,  Mason,  for  appellants.    A.  W.  Boynton,  for  respondent. 

Learned,  P.  J.  This  is  an  action  of  foreclosure.  The  defendants  an- 
swered. The  plaintiff  moved  to  strike  out  the  answer  as  sham  and  for  judg- 
ment thereon  as  frivolous.  The  court  granted  the  motion,  unl'  ss  defendants 
consented  to  a  reference  to  determine  the  amount  due.  reference  to  be  had  in 
6  days,  and  report  in  20,  and  appointed  a  referee.  The  defendants  did  not 
consent.  The  referee  acted  and  reported.  Thereupon,  without  notice,  the 
court  made  an  order  striking  out  the  defenses  as  sham  Hnd  frivolous,  and  or- 
dered the  usual  reference  to  compute  the  amount  due  May  22d.  Due  serrice 
of  notice  of  reference  was  admitted.  The  referee  reported,  and  therenpon, 
without  notice,  (so  far  as  appears, )  j  udgment  of  foreclosure  was  entered.  The 
defendants  appeal  from  the  judgment,  and  ask  to  review  on  such  appeal  the 
order  striking  out  the  answers,  unless  defendants  would  consent  to  a  reference. 
Code  Civil  Troc.  §  1S16.  There  seems  to  have  been  much  irregularity  in  the 
proceedings,  and  in  the  ordering  a  compulsory  reference.  But  the  difficulty 
is  that,  as  the  case  stands,  we  cannot  review  those  proceedings  or  that  order. 
The  judgment  was  taken  by  default,  as  for  want  of  an  answer.  If  that  judg- 
ment was  wrong  or  irregular,  the  defendants  should  have  moved  to  set  it 
aside.  Sboald  that  be  refused,  they  could  appeal.  But  they  cannot  take  an 
appeal,  and  be  heard  in  review  of  a  judgment  taken  as  for  want  of  an  answer, 
because  the  court  below  has  not  passed  on  the  question  between  the  piuties. 
The  defendants  could  have  appealed  from  tlie  order  striking  out  the  answer; 
but,  as  they  have  not  done  this,  the  answer  stands  stricken  out,  and  the  judg- 
ment is  granted  for  want  of  an  answer.  From  such  a  judgment  no  success- 
ful appeal  can  be  taken;  for,  if  there  was  no  answer,  then  plaintiff  whs  en- 
titled to  judgment.  That  the  judgment  was  taken  without  notice  to  defend- 
ants is  an  irregularity  to  be  corrected  by  motion  at  the  special  term.  There- 
fore, as  we  cannot  review  the  judgment,  we  cnnnot  review  the  order  as  to 
which  defendants  desire  a  review.  All  intermediate  orders  culminate  in  the 
general  judgment.  Since  the  judgment  was  not  opposed,  we  cannot  reverse 
it,  and  therefore  it  would  be  idle  to  reverse  an  intermediate  order.  On  the 
record  the  defendants  stand  assenting  to  the  judgment,  and  therefore  &s  waiv- 
ing any  opposition  to  any  intermediate  order  leading  to  it.  They  should  have 
appealed  from  the  order.  We  need  not  say,  however,  that  in  no  possible  case 
could  an  appeal  be  taken  from  a  j  udgment  for  want  of  an  answer.  Judgment 
affirmed,  with  costs. 

Landon  and  lNaAu.s,  J  J.,  concur. 
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BOTNTON  e.  Laddy. 

(Supreme  Canirt,  General  Term,  TMrd  Department.    November  30,  1888.) 

Wni8—PB0BATB— Liability  of  Estate  for  Expbnsbs— Attornbt's  Fbe. 

Where  a  testator  expressly  made  the  expenses  of  administration  a  charse  on  bis 
estate,  an  attorney  employed  by  the  principal  legatee  and  devisee,  there  being  no 
executor  named  in  the  will,  to  procure  the  probate  of  the  will,  may  recover  for  such 
services  from  the  estate,  though  he  has  obtained  a  judgment  against  the  person 
who  employed  him. 

Appeal  from  special  term,  Essex  county. 

Action  by  Adelbert  W.  Boynton  against  Jane  Laddy.  as  administratrix  of 
the  estiite  of  Alpheus  Willcins,  deceased,  for  services  rendered  in  probating 
the  will,  etc.  Plaintiff  was  employed  by  Melville  Wilkins,  and  afterwards, 
the  latter  becoming  a  non-resident,  letters  of  administration  were  granted  to 
defendant.  The  first  clause  of  tlie  will  was  as  follows:  "I  direct  that  all  my 
funeral  charges,  the  expenses  of  administering  upon  my  estate,  *  •  *  be 
paid  out  of  my  estate,  both  real  and  personal ;  upon  which  I  expressly  charge 
the  payment  thereof  for  the  purposes  mentioned  above."  Judgment  was  ren- 
dered for  defendant,  and  plaintiff  appeals. 

Argued  before  Learned,  P  J.,  and  Landon  and  Ingalls,  JJ. 

Hand,  Kellogg  and  Hale,  for  appellant.  Byron  Poitd  and  Edgar  T.  Brack- 
ett,  for  respondent. 

Leabned,  p.  J.  Wilkins  expressly  made,  by  his  will,  the  expenses  of  ad- 
ministering a  charge  on  his  estate.  The  plaintiff's  bill  was  one  of  the  ex- 
penses of  administering.  As  it  was  not  paid  when  presented,  the  plaintiff 
might  properly  maintain  this  action  to  enforce  the  charge.  There  was  no  ex- 
ecutor named  in  the  will,  but  Melville  Wilkins  was  the  principal  legatee  and 
devisee.  He  was  therefore  authorized  to  take  proceedings  for  the  probate  of 
the  will.  Code,  §  2614.  He  did  so,  and  in  doing  this  employed  the  plaintiff's 
firm.  He  would  himself  have  been  entitled  to  letters  of  administration  with 
the  will  annexed  had  he  chosen  to  take  them.  The  recovery  of  a  judgment 
by  plaintiff  against  Melville  Wilkins  does  not  take  away  the  effect  of  the  will 
making  these  expenses  a  charge.  Tliey  are  in  any  case  justly  to  be  paid  out 
of  the  estate,  even  if  first  paid  by  the  administratrix,  and  then  allowed  to  her  in 
her  accounting ;  and  when  the  will  has  mmle  them  an  express  charge,  that  jus- 
titles  a  judgment  that  they  be  paid  from  the  estate.  It  is  of  little  consequence 
whether  an  action  at  law  lies  against  the  administratrix,  in  view  of  the  lan- 
guage of  the  will.  Without  questioning  the  general  rule  that  contracts  made 
by  an  executor  are  to  be  enforced  against  him  personally,  even  when  he  may 
be  allowed  on  bis  accounting  for  money  paid  thereon,  we  yet  think  that  for 
the  reasons  above  given,  and  under  the  circumstances  of  this  case,  and  the 
language  of  the  will,  the  plaintiff  was  entitled  to  enforce  the  charge  against 
the  estate.    Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event. 

Lambon  and  lNaAU.8,  JJ.,  concur. 


Freeman  v.  Thomson. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    November  20, 1888.) 

Vkkub  in  Crvn-  Cases— Looai  Actions— Trespass  Quabe  Clausum. 

Code  Civil  Proc.  N.  T  J  983,  enumerates  the  actions  which  shall  be  tried  in  the 
county  in  which  the  subject  of  the  action  is  situated,  and,  among  them,  waste  and 
nuisance,  and  provides  that  every  other  action  which  shall  be  for  a  judgment  es- 
tablishing, determining,  defining,  forfeiting,  annulling,  or  otherwise  affecting  an 
estate,  right,  title,  or  interest  in  real  property,  shall  be  tried  in  such  county  Codo 
Proc.  S 138,  for  which  the  preceding  section  was  substituted,  enumerates  among  the 
local  actions  those  for  injuries  to  real  property.  EeUL,  that  an  action  of  trespass 
quMre  claugum  is  within  the  statute,  and  locaL 
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Appeal  from  special  term,  Saratoga  county. 

Action  of  trespass  qtiare  clausum  by  Mary  E.  Freeman  against  Lemon 
Thomson.  Defendant's  motion  for  change  of  venae  was  denied,  and  defend- 
ant appeals.  Code  Civil  Proc.  N.  Y.  §  982,  enumerates  the  actions  wliicli 
shall  be  tried  in  the  county  in  which  the  subject  of  th6  action  is  situated,  and, 
among  them,  waste  and  nuisance.  It  also  provides,  every  other  action  shall 
be  tried  in  such  county  which  shall  be  for  a  judgment  establishiug,  determin- 
ing, delinlng,  forfeiting,  annulling,  or  otherwise  affecting  an  estate,  right, 
title,  at  interest  in  real  property. 

Argued  before  Lkarned,  F.  J.,  and  Landon  and  Inqalls,  JJ. 

Isaac  Latoaon,  for  appellant.    A.  D.  Wait,  for  respondent. 

Learned,  P.  J.  The  question  in  this  case  is  whether  actions  of  trespass 
qaare  clausum  are  local  in  respect  to  the  place  of  trial.  This  question  has 
been  decided  in  the  affirmative  in  Boston  v.  Sooth,  19  Wkly.  Dig.  552,  by 
the  Second  department  of  this  court.  Tiial  decision  should  control  us,  until 
it  be  reversed.  The  question  arises  under  section  982  of  the  Code.  This  is 
stated  by  the  reviser,  in  his  note,  to  be  substituted  for  Code  Pruc.  §  123.  ex- 
cepting sutMiivision  4,  transferred  to  section  983.  In  section  123,  Code  Proc, 
the  words  "for  injuries  to  real  property"  are  found.  No  indication  is  given 
that  any  change  was  intended  as  to  these  actions.  Besides,  "waste"  and 
"nuisance"  are  included  in  section  982,  Code  Civil  Proc.  And  further,  it  is 
well  known  that  the  action  of  trespass  quare  ■clausum  is  often  used  for  tho 
very  purpose  of  trying  title.  See  Dunster  v.  Kelly,  18  X.  E.  Rep.  361. 
While,  then,  the  language  of  the  section  is  not  as  clear  as  it  might  have  been, 
we  think  that  the  sound  construction  is  that  given  by  the  general  term  of  the 
Second  department.  A  contrary  decision  has  been  made  by  tlie  city  court  of 
Brooklyn,  in  PoUey  v  Wilkisson,  5  Civil  Proc.  136,  as  to  the  jurisdic- 
tion of  that  court;  but  the  language  of  subdivision  3,  §  263,  Code  Civil  Proc., 
gives  jurisdiction  specially  in  such  actions  by  residence  of  defendant,  oil  serv- 
ice, in  the  city.     Order  affirmed,  with  810  costs  and  piinting  disbursements. 

Landom  and  Ihqjuajs,  JJ.,  concur. 


Hearhan  c.  Sktdeb. 
[Supreme  Court,  Oeneral  Term,  Third  Department.    November  SO,  1888.) 

JVSTlCm  OP  THE  PkaCB— PbOCBDOKB— JtTDOMKNT   BT  CoNSBST. 

The  retnrn  by  a  justice  in  an  aotlon  before  him  showed  that  plaintiff  objected  to 
the  introduction,  as  t,  oonnter-claim,  of  a  note  which,  taken  with  plaintiff's  demand, 
exceeded  the  justice's  jurisdiction,  but  that  he  would  "allow"  it.  No  proof  of  the 
execution  of  the  note  was  given.  The  return  also  showed  that  defendant  conaented 
"to  the  whole  thing."  Held,  that  judgment  was  properly  given  for  plaintiff  for 
the  amount  of  his  demand,  leas  the  note,  and  for  costs. 

Appeal  from  Bensselaer  county  court 

Action  before  a  justice  of  the  peace  by  George  H.  Hearman  against  Jacoli 
H.  Snyder  for  legal  services.  Judgment  for  plaintiff  for  the  amount  of  bis 
demand,  with  certain  deductions,  less  a  note  against  plaintift,  and  another, 
offered  by  defendant,  and  for  costs.  Judgment  affirmed  by  the  county  court, 
and  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Lakdon  and  Iksalls,  JJ. 

Henry  A.  King,  for  appellant.    A.  C.  Comstook,  for  respondent. 

Learned,  P.  J.  The  return  of  the  justice  is  not  very  dear.  After  recit- 
ing plaintiff's  proof  of  his  cause  of  action,  it  proceeds:  "Defendant  offers  s« 
note  of  tl25  given  by  plaintiff,  and  another  to  defendant.  Plaintiff  ebJ4K:t» 
to  it  as  a  counter-claim,  and  that  it  was  not  an  offset  against  plaintiff.    Plaia— 
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tiff  said  note  was  good,  »nd  he  Avould  not  rcpudi.ite,  but  would  allow;  but  it 
was  not  a  legal  claim.  Derendant  moves  to  dismiss  the  complaint;  thatjudg- 
ment  be  rendered  against  the  plaiutitT  for  cost;  no  objection  to  tlie  note  being 
paid,  consenting  to  the  whole  thing.  Xo  defense;  no  witnesses  sworn." 
Now,  it  appears  from  this  tliat  no  formal  proof  of  the  execution  of  the  note 
was  given.  The  plaintiff  objected  to  its  introduction,  but  would  allow  it. 
The  ground  of  defendant's  motion  to  dismiss  is  not  stated;  and  it  would  seem 
that  defendant  bad  no  objection  to  the  note  being  paid,  "consenting  to  the 
whole  thing."  We  think  it  is  a  fair  construction  that  the  plaintiff  objected 
to  the  note  as  a  counter-claim,  but  offered  to  allow  it  as  payment  on  this 
claim,  and  that  the  defendant  consented  to  this.  Very  possibly  the  plaintiff 
feared  that,  if  tlie  note  came  in  as  a  counter-claim,  the  objection  might  be 
taken  (which  is  now  urged)  that  the  sura  total  of  amounts  would  exceed  ttie 
justice's  jurisdiction.  Therefore  he  says:  "I  object  to  this  as  a  counter- 
claim, but  I  am  willing  to  allow  it  as  a  payment."  The  defendant  says  he 
has  no  objection  to  the  note  being  paid, — that  is,  by  this  allowance, — and  con- 
sents to  the  whole  thing.  The  matter  was  very  justly  and  properly  dis- 
posed of.     The  judgment  of 'the  county  court  should  be  affirmed,  with  costs. 

Lakdon  and  Inoalls,  JJ.,  concur. 


Mann  v.  Dbnnis. 

(Sii|>T«»M  Court,  General  Term,  Third  Department.    Norember  30, 1888.) 

fmnoBs  ov  tbs  Pbaov— Appial— Disuiss^i.  fob  Non-Fa tmbnt  of  Ck>8T8. 

Where  defendant,  on  judgment  beizig  rendered  against  him  in  justice's  court,  paid 
all  costs  that  the  justice  said  were  due,  the  defendant  being  refused  permission  to 
see  the  taxed  bill  of  costs,  his  appeal  will  not  be  dismissed  because  the  fee  due  the 
jnstioe  for  filing  his  return  was  not  paid  within  the  required  time. 

Appeal  from  Columbia  county  court 

Judgment  was  rendered  in  justice's  court  in  favor  of  the  plaintiff,  and  de- 
fendant served  notice  of  appeal  upon  the  justice,  and  paid  to  him  all  the  costs 
which  he  said  were  due.  A  motion  was  made  to  dismiss  the  appeal  on  the 
ground  that  the  justice's  fee  for  making  the  return  was  not  paid  within  the 
time  required  by  law,  and  from  an  order  denying  this  motion  plaintiff  appeals. 

Argued  before  Leabnbd,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

Mark  Duntz,  for  appellant.    E.  R.  Harder,  for  respondent. 

Learned,  P.  J.  After  thejudgment  In  the  justice's  court  the  defendant, 
following  the  instruction  of  his  attorney,  went  to  the  justice,  and  asked  to  see 
bis  taxed  bill  of  costs.  The  justice  refused.  The  defendant  asked  what  was 
due  him  and  respondent  for  his  and  their  costs  on  appeal.  The  justice  said 
that  all  the  appellant  had  to  pay  was  $9.65,  which  appellant  then  paid,  and 
served  his  appieal.  He  had  been  instructed  to  pay  the  respondent's  costs,  and 
also  two  dollars  to  the  justice.  These  facts  are  proved  by  another  witness; 
and  the  instructions  to  pay  the  costs  and  the  two  dollars  are  proved  by  appel- 
lant's attorney.  Afterwards  the  justice  claimed  his  two  dollars,  and  they  were 
paid,  and  his  return  was  filed.  The  respondent's  attorney  served  notice  of 
appearance  in  the  county  court,  and  two  terms  have  passed.  We  think  the 
comity  court  properly  refused  to  dismiss  the  appeal.  The  appellant  went  to 
the  justice  to  pay  the  necessary  costs  and  fee.  The  taxed  bill  was  not  shown 
him,  and  he  had  to  rely  on  the  justice's  statement.  The  justice  stated  how 
much  the  appellant  must  pay.  If  the  justice  by  accident  or  mistake  did  not 
claim  his  two  dollars,  that  should  not  prejudice  the  appeal.  The  respondent's 
costs  must  be  paid,  but  the  justice  may  waive  his  fee.  TTiomaa  v.  Thomas, 
18  Hun,  481.  If  be  did  not  ask  for  Its  payment,  and  has  received  it,  he  only 
gave  credit    And  since  the  respondent's  costs  were  paid,  and  all  was  paid 
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which  the  justice  asked,  the  appeal  should  stand.    Otder  of  county  court  af- 
firmed, with  $10  costs,  and  printing  disbursements. 

Lanoom  and  Ingalls,  JJ.,  concur. 


In  re  McCaffbist's  Estate. 

(Supreme  Court,  General  Term,  TMrd  Department.    NoTamber  90, 1888.) 

1.  Teubt — Powers  of  TRnsxBK — Lbasb  of  Tbdst  Propbbtt. 

Land  was  conveyed  to  a  trustee  to  receive  the  rents  and  profits,  and  pay  Uum  to 
H.  for  life,  and  on  her  death  the  land  was  to  be  sold  or  partitioned,  one-third  tc 
▼est  in  A. ;  a  farther  trust  being  declared,  as  to  the  residue.  Held,  that  the  trus- 
tee had  no  power  to  make  a  lease  valid,  as  against  A.,  beyond  the  life  of  H. 

8.  EXBCUTORS    A.I7D    AOKIKISTHXTORS — ^PbOBATB    P&iOTICB — APPBAMBMBNT — POWXB   OF 
BOBBOOATK. 

The  surrogate  has  no  authority  to  direct  appraisers  as  to  the  manner  in  which 
they  shall  estimate  the  value  of  a  decedent's  property,  or  to  order  the  personal  rep- 
resentative to  estimate  value  of  such  property. 

Appeal  from  surrogate's  court,  Saratoga  county. 

In  1871.  John  S.  Ferry  executed  to  Joseph  A.  Sliondy  a  deed  by  which  he 
conveyed  a  lot  of  land  in  trust.  The  trust  was  to  receive  the  rents  and  prof- 
its, and  pay  the  same  to  Harriet  Perry  for  her  natural  life.  On  her  death 
the  land  was  to  be  sold  or  partitioned.  One-third  was  to  be  vested  in  Annie 
E.  McCaffrey,  a  daughter  of  said  Harriet,  her  heirs  and  assigns.  Anotlier 
tliird  was  to  be  vested  in  said  trustee,  in  trust  to  apply  the  income  to  Helen 
A.  Peny,  another  daugliter,  till  she  became  21,  then  that  third  to  vest  in  her 
in  fee.  Another  third  was  to  vest  in  said  trustee,  in  trust  to  apply  the  in- 
come to  Mary  L.  Eggeling,  another  daughter,  during  her  natural  life;  at  her 
death,  that  third  to  go  to  her  descendants  in  fee.  living  at  her  death.  It  Wiis 
further  provided  that  if  either  Annie,  Helen  A.,  or  Mary  L.  slionld  die  with- 
out lawful  descendants,  the  share  of  the  person  so  dying  should  go  to  the  other 
two  or  the  survivor  of  them.  Except  that,  any  share  wliich  would  otlierwise 
go  to  Mary  L.  should  go  to  said  trustee  for  her  benefit.  On  September  22. 
1880.  Payne,  the  successor  of  Shonily  in  the  trust,  executed  a  lease  of  the 
land  to  William  H.  McCaffrey  for  five  years  from  May  1,  1881,  with  a  privi- 
lege to  McCaffrey  of  renewal  for  five  years  more.  On  tlie  IStli  of  March, 
V^5,  Chapman,  then  the  successor  of  the  trustee,  execut«d  a  renewal  of  tlie 
lease  to  McCaffrey  for  five  years.  Harriet  Perry  died  May  10, 1886.  McCaf- 
frey paid  no  rent  under  the  renewal,  and  at  his  death,  November  2,  1886, 
95.000  rent  were  unpaid.  His  widow  Annie  £.  McCaffrey,  aforesaid,  after- 
wards married  one  Wilder,  and  was  appointed  administratrix  with  the  will 
annexed  of  McCaffrey.  She  filed  an  inventory  of  his  personal  estate,  but  did 
not  place  therein  the  said  lease.  On  the  application  of  creditors  of  McCaf- 
frey, the  surrogate  ordered  her  to  place  on  the  inventory  said  lease,  and  also 
ordered  her  and  the  appraisers  to  estimate  the  value  thereof  from  November  2, 
1886,  to  May  1. 1891,  and  insert  it  in  the  inventory.  The  administratrix  ap- 
peals 

Argued  before  Learn  kd,  P.  .T.,  and  Landon  and  Ingalls.  J  J. 

N.  C.  Moak,  for  appellant.    Bdgar  F,  Braekett,  for  respondent. 

Learned,  P.  J.,  {after  stating  facts  as  above.)  We  find  no  authority  for 
the  surrogate  to  direct  the  appraisers  as  to  the  manner  in  which  they  are  to 
estimate  the  value  of  the  property.  This  they  are  to  do  according  to  the  best 
of  their  knowledge  and  ability.  2  RiV.  St.  p.  82,  §  4.  Nor  is  tlit-re  any  re- 
quirement of  law,  so  far  as  we  are  aware,  which  requires  the  administratrix 
to  make  any  estimate  of  the  value  of  the  property  inventoried.  2  Rev.  St.  p. 
82,  §  2;  p.  84,  §  16.  The  important  question,  however,  is  whether  the  es- 
tate of  McCaffrey  has  a  valid  lease  which  the  administratrix  should  put  into 
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the  Inventory.    Code,  §  2713.    The  trust  estate  in  the  whole  property  ceased 
Ht  the  death  of  Harriet  L.  Ferry,  both  by  tlie  express  words  of  the  deed,  (1 
Kev.  St.  p.  729,  §  61.)  and  by  the  provisions  of  statute.  (Id.  p.  780,  §  67. )    The 
purpose  of  the  trust  then  ceased,  and  the  remainder  vested  in  possession. 
Mrs.  McCaffrey  became  the  owner  in  fee  of  one-third,  subject,  however,  to  be 
divested  sliould  she  die  without  lawful  descendants.    Hawley  v.  James,  5 
Paige,  318;  Miller  ▼.  WHght,  109  N.  Y.  194,  16  N.  E.  Kep.  206.    Perhaps, 
after  her  death,  the  trustee  liad  a  power  to  sell  or  to  partition;  but  this  wiis 
simply  a  power,  and  did  not  continue  the  title.    Mrs.  McCaffrey  had  a  right  to 
take  lier  third.    Prentice  v .  Jatusen,  79  N.  Y.  478 ;  Crittenden  v.  Fairohild,  41 
N.  Y.  289.    This  right  was  not  destroyed  by  the  contingency  that  she  might 
(lie  without  descendants.    A  fee  may  be  limited  as  a  fee.     1  Bev.  St.  p.  724, 
§  24.    As  to  the  otiier  two-thirds,  a  further  several  trust  was  created.    Noth- 
ing appears  in  the  case  to  show  wliether  either  or  both  of  those  trusts  have 
ceased,  or  to  show  what  is  their  condition.    Perhaps  it  is  nut  material  in  this 
case.    Because  the  position  taken,  by  the  creditors  is  that  tbe  trustee  for  the 
life  of  Mrs.  Harriet  L.  Fei'ry  had  power  during  her  life  to  make  a  lease  of 
the  whole  property  which  should  extend  and  be  valid  beyond  the  life-estate 
which  he  held ;  subject  only  to  the  right  of  a  court  of  equity  to  set  it  aside  as 
improvidently  made.    If  an  estate  Itud  been  given  to  Harriet  L.  Perry  for 
life,  with  remainder  over  to  the  persons  mentioned  in  the  deed,  we  suppose 
that  she  could  not  liave  executed  a  valid  lease  to  extend  beyond  her  life-estate. 
It  was  to  avoid  that  difiScuUy  tliat  the  statute  authorized  a  power,  probably 
tbe  only  speciiil  and  beneficial  power  now  valid.     1  Kev.  St.  p.  7'33,  ^  87, 
Bubd.  2.     And  it  would  seem  strange  that  one  who  holds  an  estate  in  trust 
fur  the  life  of  another  should  have  a  power  over  the  remainder,  which  would 
not  have  belonged  to  him  if  he  had  held  the  estate  absolutely  for  life,  and  not 
in  trust.    Probably  the  deed  of  trust  miglit  have  given  to  the  trustee  a  power 
in  trust  to  make  leases  which  should  extend  beyond  his  estate.    Id.  p.  734, 
§  95,  subd.  2.    But  nothing  of  that  kind  was  done,  and  tbe  authority  of 
tbe  trustee  to  affect  the  remainder  after  Harriet  L.  Perry's  life  must  depend 
on  the  estate  whieh  he  had.    Before  considering  tbe  subject  further,  we  may 
say  tliat  it  might  be  urged  tliat.  iu  respect  to  the  other  two-thirds,  there  was 
a  continuance  of  tlie  trust  in  the  same  trustee,  and  therefore  that  the  lease 
was  binding  on  those  two-thirds  so  long  as  the  trust-estate  continued.    But 
we  need  decide  nothing  on  that  point,  for  nothing  is  shown  as  to  the  present 
condition  of  the  trust  in  respect  to  tiiose  two-thirds.     The  parties  interested 
do  not  seem  to  be  before  us.    The  appellant  here  is  Mrs.  Wilder,  who  is  the 
owner  in  fee,  as  above  stated,  of  one-third,  and  whose  rights  as  such  owner 
are  affected,  if  the  lease  is  held  valid  against  her  estate.    There  are  some 
decisions  on  this  point  upon  which  tlie  creditors  rely,  and  which  probably 
controlled  the  surrogate,  and  they  should  be  examined  carefully.    The  cases 
on  which  they  principally  rely  are  Newcomh  v.  Keteltaa.  19  Barb.  608,  and 
Qreason  v.  Keteltaa,  17  N.  Y.  491.     Both  of  these  arose  on  the  same  trust, 
and  it  is  important  to  notice  that  that  trust  was  created  in  1817,  and  before 
the  enactment  of  the  iievised  Statutes.     When  it  was  created,  as  may  be  seen 
by  any  reference  to  tbe  old  doctrines,  the  law  of  trusts  differed  much  from 
the  present  law.    Tbe  Bevised  Statutes  abolished  all  uses  and  trusts  as  they 
had  theretofore  vested,  and  established  a  new  system.    1  Rbv.  St.  p.  727,  § 
45.     Tlie  case  of  Qreason  v.  Keteltas  was  decided  by  tbe  court  to  be  an  action 
at  law  to  recover  $1,200.     The  trustees  had  executed  a  lease  for  21  years,  with 
a  clause  that  they  would  renew  for  21  years,  unless  they  paid  the  appraised 
value  of  the  building  put  on  the  land  by  the  lease.    They  would  not  renew, 
nor  appoint  an  appraiser.    The  lessee  recovered  the  value  of  the  building.    It 
does  not  appear  that  the  estate  of  the  trustees  had  terminated.    Indeed,  it 
would  seem  that  it  had  not.    The  doctrine  stated  in  the  head-note  is  not  sus- 
tained by  the  decision.    In  Neuxomb  v.  Keteltaa  it  appears  by  tbe  statement 
v.3N.Y.8.no.2— 7 
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that  the  two  daughtei^  of  the  testiitor  were  living,  and  probably  his  son  John. 
So  that  the  estate  of  the  trustee  Iiad  not  ceased,  because  the  eestuis  que  tittst 
were  living.  The  lease  in  question  was  sirallar  to  that  in  the  previoiis  <  jise, 
and  the  plaintiff,  the  lessee,  aslced  either  the  value  of  tlie  building  or  a  renewal 
of  the  leiise.  A  demurrer  to  the  complaint  was  overruled.  Tlierefore  the 
question  as  to  the  power  to  grant  leases  beyond  the  trustee's  estate  was  not 
involved.  But  it  will  be  seen  that,  throughout  the  decision,  it  is  assumed  that 
the  fee  was  vested  in  the  trustees.  The  court  say  the  trustee  can  alienate  the 
estate  to  a  purchaser  for  a  VHluable  consideration.  Under  the  present  statute 
he  cannot.  1  llev.  St.  p.  7B0,  §  65.  And  then  tire  court  say  that  all  those 
capable  of  alienating  property  may  make  leases  which  will  endure  as  long  as 
their  interest  in  the  thing  leased,  but  no  longer;  and  it  will  be  seen  that  the 
argument  rests  on  the  basis  that  the  trustee  has  a  fee  and  a  rigiit  to  alienate. 
Labatut  v.  Delatour.  54  How.  Pr.  435,  only  follows  the  two  preceding  cases. 
There  is  not,  then,  a  case  cited  where  the  doctrine  claimed  by  these  creditors 
has  been  decided,  although  much  has  been  said  in  opinions.  Of  course,  it  is 
not  to  be  denied  that  there  are  trusts  under  which  the  trustees  take  a  fee, 
such  as  trusts  to  sell  lands  for  the  benefit  of  creditors,  or  to  sell,  mortgage  or 
lease  lands  fur  the  benefit  of  legatees,  etc.  1  Rev.  St.  p.  728,  §  55,  subds.  1. 
2.  But  it  is  dou))tful  whether  under  subdivision  1  the  trustee  would  have 
any  power  to  lease;  and  at  any  rate,  under  subdivision  3,  under  which  this 
trust  was  created,  the  estate  of  the  trustee  must  terminate  with  the  life  of  the 
cestui  que  trust.  We  think,  therefore,  that  so  far  at  least  as  Mrs.  McCaffrey's 
une-third  is  concerned,  the  lease  ceased  to  be  valid;  and  that,  as  administra- 
trix of  McCaffrey,  she  was  not  required  to  put  it  in  the  inventory.  We  decide 
nothing  as  to  the  other  two-thii-ds.  The  facts  are  not  before  us.  Order  re- 
versed, witli  $10  costs,  and  printing  disbursements. 

Lamdom  and  Inoalls,  J  J.,  concur. 


CtmNINGHAH  f).  Massjema  Sprinqs  &  F.  0.  B.  Oo. 
(Sujrrtme  Court,  Beneral  Term,  Thbrd  Department.    November  20, 1888.) 
PtBADiNo — Bm:.  07  Fabticulabs— Whbh  RnjniBKD  or  Depbnsast. 

Under  Code  Civil  Proo.  V.  Y.  {  581,  providing  that  the  oonrt  may.  In  any  case, 
direct  a  bill  of  particulars  of  the  claim  of  either  party  to  be  delivered  to  the  adveraa 
party,  it  is  proper,  in  an  action  by  a  contractor  for  work  of  various  classes  done  on 
a  rauroad,  where  the  defendant  alleges  that  the  work  was  done  in  a  careless  and 
unworkmanlike  manner,  to  require  of  defendant  a  bill  of  particulars,  stating  each 
particular  class  of  work  alleged  to  have  been  improperly  m>ne,  and  its  location. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  Marcus  G.  Cunningham  against  the  Massena  Springs  Sa  Fort 
Covington  Bailroad  Company  for  work  done  in  constructing  a  portion  of  de- 
fendant's road.  The  defendant  appeals  from  an  order  granted  on  motion  of 
plaintiff  requiring  it  to  f  uruisb  a  bill  of  particulars.  The  opinion  of  Justice 
Tappan,  granting  the  order  complained  of,  so  far  as  is  material,  is  as  follows: 
"Plaintiff's  complaint  Is  for  work  and  labor  performed  for  defendant  as  a 
contractor — 
For  clearing  and  grubbing  6  6-10  acres,  at  960,       •  •    9     396  00 

626,506  yards  earth-work,  at  20  c,  -  -  .  12,530  00 

Bridging  208  feet,  at  910  per  foot,     ....       2,080  00 
Building  1  culvert,  .....  60  00 

Building  1  box-drain,  •  •  .  <-  •  .  20  00 


•15,086  00 
It  admits  payment  of  .....        9,3io  65 


And  claims  a  balance  of         >  -  •  .  .9  5,775  35 
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—and  interest  from  January  1,  1886,  to  be  due  and  unpaid,  for  which  judg- 
ment is  demanded.  The  work  is  alleged  to  have  been  performed  under  con- 
tract,  which  Uxed  the  speciflc  price  to  be  paid  for  each  kind  of  work  at  the 
rates  above  stated.  *  *  *  The  answer  denies  that  the  amount  of  work 
claimed  for  in  the  complaint  was  done  and  furnished,  and  furtlier  denies  that 
what  was  done  was  properly  done,  and  alleges  that  the  same  was  done  in  an 
improper  and  careless  and  imworkmau-like  manner,  by  reason  whereof  said 
work  was  of  little  value  to  the  defendant;  that  much  of  the  grubbing  charged 
fur  has  never  been  performed  by  defendant,  or  on  his  account;  that  the  cul- 
verts charged  for  were  carelessly  and  improperly  constructed,  so  as  to  be  of 
no  value  to  derendant.  Plaintift  served  a  demand  for  a  bUl  of  particulars  of 
certain  payments  alleged  in  the  filth  count  of  the  answer,  and  also  for  'an 
itemized  statement  of  the  grubbing,  grading,  and  construction  of  culverts, 
cattie-guards,  road  crossings,'  etc.,  *  which  was  improperly,  carelessly,  and  in 
an  un  workman-like  manner  done.and  performed  by  the  plaintiff  for  the  defend- 
ant, and  the  value  thereof,  as  claimed  and  alleged  in  defendant's  answer 
herein,  in  counts  three,  four,  and  Bve  thereof,  and  which  same  shall  give  the 
kinds  or  class  of  work  and  labor,  service,  and  construction  so  done  improperly, 
carelessly,  and  in  an  un  workman-like  manner,  the  amount  or  quantity  of  each 
kind  or  class  of  such  work  and  construction  by  measurement,  and  the  value 
thereof,  separately,  and  in  items.'  In  compliance  with  such  demand  defend- 
ant sei-yed  a  bill  of  particulars  of  certain  items  of  payments  made  upon  account 
of  the  work  done  and  materials  furnished  by  plaintiff  for  defendant  other  than 
those  credited  by  the  plaintiff  in  his  complaint,  about  the  sufficiency  of  which 
no  serious  question  was  made  upon  the  argument  of  the  motion.  Defendant 
made  no  attempt  to  comply  with  the  other  portions  of  the  demand.  This 
motion  is  made  to  compel  a  compliance  with  such  demand  as  to  the  particu- 
lars last  mentioned. 

"  There  was  no  account  alleged  In  the  pleading  within  the  meaning  of  section 
531,  Code  Civil  Proc.  The  bill  of  particulars  sought  could  only  be  obtained 
by  an  order  made  by  authority  of  that  portion  of  the  section  whldi  provides 
that  the  court  may,  in  any  case,  direct  a  bill  of  the  particulars  of  the  claim  of 
either  party  to  be  delivered  to  the  adverse  party.  FttUerton  v.  Qaylord,  7 
liob.  (N.  Y. )  551 ;  Pousers  v.  Hughes,  39 N.  Y.  Super,  a.  482 ;  Dotodney  v.  Volh- 
enning,  57  N.  Y.  Super.  Ct.  818.  *  *  •  The  word  '  claim,'  in  section  531, 
includes,  not  merely  a  ground  or  cause  of  action  upon  which  some  affirmative 
relief  is  asked,  but  also,  in  case  of  a  defendant,  whatever  is  set  up  by  Iiim, 
based  ufwn  facts,  alleged  as  the  reason  why  judgment  should  not  go  agaiust 
him.  Vwight  v.  Insurance  Co.,  22  Hun,  167,  on  appeal,  84  N.  Y.  493;  WiU 
kowski  V.  Faramore,  93  N.  Y  467 ;  Kelsey  v.  Sargent,  100  N.  Y.  602. 8  N.  E. 
Rep.  795.  Mantifaoturing  Co.  v.  Reinoehl,  40  Hun,  47;  Feely  v.  Railroad 
Co.,  6  Civ.  Proc.  B.  414;  Sherwood  v.  Gardner,  5  Civ.  Proc.  K,  240;  Bare- 
more  v.  Taylor,  9  Civ.  Proc.  B.  76;  Diossy  v.  Rust,  46  N.  Y.  Super  Ct.  374. 
In  the  foregoing  recent  cases  general  and  indefinite  defenses  were  set  up.  Bills 
of  particulars  of  the  defendant's  claim  were  ordered  in  each  case,  because  they 
were  held  to  be  necessary  to  the  plaintiff,  to  avoid  surprise  and  enable  plain- 
tiff to  prepare  to  present  bis  evidence  at  the  trial.  The  principle  of  these  cases 
applies  equally  well  to  the  case  at  bar.  *  *  *  Unless  plaintiff  serves  upon 
defendant's  attorneys,  on  or  before  March  15, 1888,  a  bill  of  particulars  of  the 
payments  made  by  the  defendant  upou  the  claim  and  cause  of  action  set  up 
in  plaintiff's  complaint,  stating  as  near  as  may  be  the  date  and  amount  of 
each  payment,  by  whom  and  to  whom  made,  how  made,  whether  in  money  or 
otherwise,  and,  if  not  made  in  money,  particulars  of  the  manner  of  making 
such  payments,  and  of  what  it  consisted,  defendant  is  not  required  to  furnish 
any  farther  particulars  of  any  such  payments.  But  in  case  plaintiff,  during 
the  time  aforesaid,  serves  upon  the  attorneys  for  the  defendant  such  a  bill  of 
particulars,  then  defendant  shall  include  in  its  bill  of  particulars,  to  be  served 
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as  aforesaid,  a  statement  of  any  pnyraents  besides  those  set  forth  in  the  plain- 
tiff's bill  of  particulars,  claimed  to  have  l>een  made  by  defendant,  which  shall 
be  stated  with  the  same  particulais  as  are  herein  stated,  to  be  given  in  plain- 
tiff's bill  of  particulars  in  regard  to  payments.  Upon  the  trial,  if  either  of 
said  bills  of  particulars  of  such  payments  shall  have  been  served,  defendant 
shall  be  precluded  from  giving  in  evidence  any  payment  nut  contained  in  one 
of  such  bills  of  particulars  so  to  be  furnished.  Tlie  defendant's  bill  of  partic- 
ulars to  be  served  shall  contain  a  statement  of  the  location,  as  near  as  may 
be,  of  any  grubbing,  grading,  construction  of  culverts,  cattle-guanls,  or  road 
crossing,  which  were  improperly,  carelessly,  and  in  an  unwork man-like  man- 
ner done  or  performed  by  the  plaintiff  for  the  defendant;  also  the  imperfection 
claimed  in  regard  to  each  portion  of  each  class  of  work,  and  the  amount  and 
value  of  the  work  expended,  or  necessary  to  be  expended,  to  perfectly  com- 
plete any  such  grubbing,  grading,  and  construction.  Defendant  will  be  pre- 
cluded upon  the  trial  fiom  giving  evidence  of  any  defect  not  in  manner  afore- 
said specilied  in  its  bill  of  particulars." 

Argued  before  Leabned.  P.  J.,  and  Lanimn  and  InoaiiLS,  JJ. 

Dart  <6  Ertoin,  for  appellant.    Matt  0.  Ransom,  for  respondent. 

Leabned,  P.  J.  We  are  of  opinion  that  so  much  of  the  order  as  requires 
a  further  bill  of  particulars  in  these  words,  containing  "a  statement  of  each 
particular  class  of  work  and  construction  claimed  by  its  answer  served  herein 
to  have  been  improperly,  carelessly,  or  in  an  ua workman-like  manner  done  or 
performed  by  the  plaintiff  for  the  defendant,  [and]  the  location  [thereof  1 
npon  the  line  of  deiendnnt's  road,"  should  be  affirmed;  that  the  residue  of 
the  order  should  be  reversed,  except  the  allowance  of  costs  to  abide  event;  and 
that  $10  costs  of  appeal  and  printing  disbursements  abide  the  event  o£  tb» 
action 

Landom  and  Ihqaus,  JJ.,  concur. 


MAYBAM  0.  A1X.KS. 

(.Supreme  Court,  Oeneral  Term,  TMrd  DepairtmerU.    November  SO,  1888.) 

L  Bastabdt — C!o8T8 — Items  Allow ablb. 

Under  Code  Crim.  Proo.  i  873,  providing  that,  on  appeals  to  the  court  oi  Bessions- 
In  bastardy  cases,  costs  shall  be  awarded  to  the  prevailing  party,  the  costs  are  not 
limited  to  disbursements,  but  include  such  items  as  are  taxable  on  appeals  in  oivU 
cases  from  justices  of  the  peace,  under  Code  Civil  Froo.  {  8078. 
tL  Same — Right  to  Costs — Entbt  of  Judoment  bt  Qlire. 

Defendant  is  not  precluded  from  recovering  such  costs,  because  he  has  taxed  hi» 
disbursements,  and  the  clerk,  without  authority  from  him,  has  entered  judgment. 
8.  Bamb— Items  not  Included  in  Bill  or  Costs. 

Nor  because  the  bill  of  costs  first  presented  to  the  olerk  did  not  contain  items  ao- 
cordlng  to  said  section,  (8078,)  the  clerk  not  having  taken  the  ground  that  other 
items  should  be  allowed,  but  rejected  costs,  other  than  disbursements,  altogether. 

Appeal  from  court  of  sessions,  Saratoga  county. 

Bastardy  proceedings  against  Ira  H.  Allen,  who  appeals  from  an  order  of 
the  court  of  sessions  taxing  his  costs  on  his  acquittal. 
Argued  before  Leakned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 
Jf.  8.  Wilcox,  for  appellant    O.  E.  Nichols,  for  respondent. 

Leabned,  P.  J.  "The court  must  award  costs  to  the  party  in  wliose  favor 
an  appeal  is  determined."  Crim.  Code,  §  873.  Costs  are  not  defined  in  this^ 
Code,  probably  because  in  roost  matters  treated  of  there  are  no  costs.  Hits- 
tardy  proceedings  are  the  exception.  By  section  850.  Crim.  Code,  the  justices 
are  in  a  certain  case  to  certify  the  reasonable  ^.-osts.  It  would  seem  tliat  these 
costs  included  an  attorney's  fees.    Neary  v.  Robinson,  98  N.  Y.  81.    In  £>«<- 
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pertntetidents  v.  Moore,  12  Wend.  278,  similar  language  in  the  Beviaed  Stat- 
ute was  held  to  mean  taxable  costs.  We  think  that  is  the  proper  meaning 
here.  What,  then,  should  the  costs  be?  The  defendant  was  held  hj  an  order 
of  filiation  made  by  two  justices.  He  appealed  to  the  court  of  sessions.  That 
court  vacated  the  order,  and  held  defendant  to  trial  on  the  merits.  On  the 
trial  of  fact  the  defendant  was  iield  not  to  be  the  father  of  the  child,  and  judg- 
ment for  him  was  granted,  with  costs.  Kow,  it  seem  to  us  that  this  proceed- 
ing is  most  analogous  to  an  appeal  from  a  justice's  court,  and  a  new  trial  in  the 
county  court,  and  that  the  costs  provided  in  Code  Civil  Proc.  §  8078,  should 
govern.  It  is  held,  in  substance,  that  this  is  a  civil  proceeding,  {Slvenburgh 
V.  Henneaa,  4  Lans.  208;)  and  therefore  we  may  well  adopt  the  provisions  of 
this  section. 

The  plaintiff  objects  that  defendant  taxed  his  costs,  and  entered  jodgmentt 
and  therefore  cannot  now  have  relief.  The  so-calleil  "costs"  were  only  dis- 
bursements, and  it  does  not  appear  that  the  defendant  entered  the  Judgment. 
If  tlie  clerk  entered  it  without  defendant's  direction,  the  defendant  should  not 
be  prejudiced.  The  plaintiff  abo  objects  that  the  bill  of  costs  first  presented 
to  the  clerk  did  not  contain  items  according  to  section  8078.  But  the  clerk 
did  not  take  the  ground  that  other  items  sliould  be  allowed,  but  rejected  costs, 
other  than  disbursements,  altogether.  We  think,  therefore,  that  the  order  of 
the  court  of  sessions  appealed  from  should  be  reversed,  with  910  costs,  and 
printing  disbursements,  and  that  the  motion  for  retaxation  by  the  clerk,  in 
accordance  with  the  views  above  expressed,  should  be  granted,  with  $10  oosU. 

Lahdok  and  Ikoalls,  JJ.,  concur. 


Sntdeb  v.  O'Connor. 
(Suvreme  Court,  Oeneral  Term,  TMrd  Department.    November  90, 1888.) 

APPEAT. — RkVIBW — SniTICIBNOT  OF  EVIDBSOE. 

Where  the  testimony  before  a  referee  Is  conflicting,  and,  assuming  that  that  of 
defendant  Is  worthy  of  credit,  the  clear  weight  of  the  testimony  is  on  his  favor,  a 
judgment  for  defendant  will  not  be  disturbed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jacob  II.  Snyder  against  Thomas  O'Connor,  to  recover  for  money 
loaned.    Judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Leabnkb,  P.  J.,  and  Lakoon  and  Inoalls,  JJ. 

Lansing  d-  Chapmait,  {Henry  A.  King,  of  counsel.)  for  appellant.  Bjfron 
E.  Center,  {Orin  Ufambell,  at  counsel,)  for  respondent. 

liANDON,  J.  The  plaintiff  songht  to  recover  for  money  loaned  to  the  de- 
fendant at  various  times.  The  referee  found  that  the  plaintiff  had  loaned  the 
defendant  less  than  he  alleged,  and  that  the  defendant  had  paid  him  more  than 
he  admitted,  and  enough  to  satisfy  in  full  all  plaintiff's  demands  against  him, 
and  that  the  parties  had  fully  settled  and  adjusted  their  respective  accounts. 
These  findings  are  made  upon  conflicting  testimony.  No  error  of  law  is  alleged, 
and  we  are  asked  to  reverse  upon  tlie  facts.  We  have  carefully  read  all  the 
testimony,  and  find  that  the  referee's  conclusions  of  fact  are  suppoited  by  suf- 
ficient testimony  to  sustain  them.  If  the  testimony  on  the  part  of  the  rl^end- 
ant  is  woi-tby  of  credit,  and  the  referee  assumes  that  it  is,  the  clear  weight  of 
all  the  testimony  is  in  his  favor.  No  case  is  made  that  would  justify  a  re- 
versal.   Judgment  affirmed,  with  costs. 

Lbabnxd,  p.  J.,  and  Imoaixs,  J.,  concor. 
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QooDEiCH  e.  Clute,  Sheriff. 
(Supreme  Court,  &eneral  Term,  Third  Department.    Noyember  20, 18SS.) 

L  P.^BTNEB8HIF — InOOHI!;0  PaJITNER — ^ASBUMFIION  OT  FiBM  DBBTS — EviDSKCE. 

An  agreement  between  one  partner  and  a  third  person,  by  which  the  latter  took 
•U  thelnteTest  of  the  former  in  the  firm,  and  assumed  all  his  liabilities,  the  agree- 
ment reciting  that  the  other  partner  had  consented  to  the  change:  together  with 
the  fact  that  the  firm  as  thus  composed  continued  to  carry  on  the  business  of  the 
old  firm  In  the  same  place  and  manner,  and  executed  a  note  for  Interest  due  a  cred- 
itor of  the  Did  firm,— justify  a  finding  that  the  new  firm  assumed  the  payment  of  the 
debts  of  the  old  fitin. 
&  AssTONMSKT  roB  BsyEnT  ov  CRaDiTOBS— Bt  Fabtnbimhip— Individuai.  Dbbts. 

The  fact  that  on  the  day  a  voluntary  assignment  for  benefit  of  creditors  was  ex- 
ecuted by  a  firm,  an  account  of  the  firm  against  a  person  was  applied  to  the  pay- 
ment of  a  debt  due  such  person  from  one  of  the  partners  IndlTiaually,  will  not,  in 
the  absence  of  proof  of  intent  to  defraud  creditors,  invalidate  the  assignment.' 
8.  UsuRr — Compound  Interest — Note  for  Acorueb  Interest. 

An  interest-bearing  note,  given  for  interest  due  on  another  note,  there  being  no 
previous  agreement  therefor,  (s  not  usurious  as  being  an  agreement  to  pay  com- 
IMund  interest.' 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  James  A.  Goodricn,  as  assignee  of  George  W.  Mayers  and  Daniel 
F.  McQueta  under  a  voluntary  assignment  for  benefit  of  creditors,  against  Seth 
L.  Clute,  sheriff  of  the  county  of  Schenectady,  for  wrongfully  seizing  prop- 
erty under  attachment.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  lN.aALLS  and  Landon,  JJ. 

John  W.  Hooihby,  for  appellant.    Alonzo  P.  Strong,  for  respondent. 

Inoalls,  J.  The  important  question  litigated  before  the  referee  was  whether 
the  voluntary  assignment  executed  by  George  W.  Mayers  and  Daniel  P.  Mc- 
Queen to  the  plaintiff  herein,  for  the  benefit  of  the  crcditore  of  the  assignors, 
was  fraudulent  and  Told  for  the  reason,  as  claimed  by  the  defendant,  that  it 
was  made  with  intent  on  the  part  of  such  assignors  to  hinder,  delay,  and  de- 
fraud tlieir  creditors.  After  the  plaintiff  had  taken  possession  of  the  assigned 
property  by  virtue  of  such  assignment,  the  defendant,  as  sheriff  of  the  county 
of  Schenectady,  seized  such  property  by  virtue  of  an  attachment  issued  out  of 
the  supreme  court  in  favor  of  Erastns  J.  Tefft  and  others,  who  composed  the 
firm  of  Tefft,  Wilier  &  Co.,  and  who  were  creditors  of  sucli  assignors.  Judg- 
ment was  obtained  by  such  copartnership  firm  against  such  assignors,  and  an 
execution  was  issued  thereon.  The  plaintiff,  as  such  assignee,  instituted  this 
action  to  recover  the  value  of  such  property.  The  main  inquiry  upon  this 
appeal  is  whether  the  referee  was  justified  In  holding  that  nothing  appeared 
upon  the  face  of  the  assignment,  or  was  established  by  the  evidence  produced 
upon  the  trial,  which  had  the  effect  to  render  it  invalid.  If  the  assignment 
was  valid,  the  defendant  was  not  justified  in  taking  the  property,  and  shoulJ 
respond  to  the  value  thereof.  On  the  5th  day  of  April,  1883,  George  W.  Mayers 
and  Bobert  F.  McQueen  formed  a  partnership  lor  the  sale  of  dry  goods  at 
Schenectady.  Such  firm  borrowed  of  Walter  McQueen  $10,000,  and  gave  him 
their  note  therefor,  payable  in  three  years,  with  annual  interest.  On  the  6th 
day  of  Msrcli,  1884,  they  borrowed  of  him  the  further  sum  of  9800,  and  exe- 
cuted to  him  their  note  for  such  amount,  payable  in  one  month,  with  inter- 
est.    The  money  thus  borrowed  was  devoted  to  the  business  of  the  firm.     On 

'An  assignment  of  all  the  partnership  property  for  the  benefit  of  partnership  credit- 
ors is  not  rendered  fraudulent  and  void  by  a  failure  to  include  the  individual  property 
of  the  partners.  Trumbov.  Hamel,  (8.  C.)  8  S.  E.  Rep.SS.  For  full  discussions  of  part- 
nership assignments  for  benefit  of  creditors,  see  Auley  v.  Ostermann,  (Wis.)  25  nTw 
Rep.  057,  and  exhaustive  note;  Wooldridge  v.  Irving,  28  Fed.  Rep.  670,  and  note;  B^x 
parte  Hopkins,  (Ind.)  3  N.  E.  Rep.  587,  and  note;  Wells  v.  Ellis,  (CaL)  9  Pao.  Rod  SO 
and  note;  Coleman  v.  Rosenfeld,  (Wis.)  28  N.  W.  Rep.  867.  ' 

'An  agreement  to  pay  Interest  on  Interest,  which  is  due  and  payable,  is  not  usurious. 
Barbour  v.  Tompkins,  (W.  Va.)  7  8.  E.  Rep.  1;  llerok  v.  Mortgage  Co.,  (Ga.)  Id.  365. 
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the  9th  day  of  February,  18S5,  Bobert  F.  McQueen,  one  of  such  partners,  sold 
lib  interest  in  the  business,  and  the  efTects  of  such  copartnership,  to  Daniel 
P.  McQueen,  who  thereupon  becnme  a  member  of  such  partnership,  and  toOk 
the  place  in  saiJ  Arm  of  Robert  F.  McQueen,  the  latter  retiring  therefrom. 
Such  sale  is  evidenced  by  a  written  instrument  found  at  folio  803  of  the  case. 
Such  instrument  contains  the  following: 

"Whereas,  on  or  about  the  5tbdayof  April,  1883,  by  articles  of  agreeement 
made  and  entered  into  on  that  day  by  and  between  George  W.  Mayers  and 
Roljert  F.  McQueen,  both  of  the  city  and  county  of  Schenectady,  N.  Y.,  the 
said  George  W.  Mayers  and  the  said  Uobert  F.  McQueen  did  enter  into  a  co- 
partnership for  the  purpose  of  carrying  on  the  dry  goods  business  in  the  city 
of  :Sclienectady  during  the  term  of  three  years  from  said  date;  and  whereas, 
the  said  copartners  have  by  mutual  consent  agreed  to  dissolve  said  copartner- 
ship, such  dissolution  to  take  place  on  the  9th  day  of  February,  1885;  and 
whereas,  the  said  George  W.  Mayers  has  signified  his  assent  that  said  Robert 
F.  McQueen  should  sell  and  convey  to  Diiniel  P.  McQueen,  of  the  city  of  Sche- 
nectady, all  his  rights,  title,  and  interest  in  and  to  all  his  one-half  part  of  all 
the  goods,  wares,  merchandise,  rights,  credits,  and  effects,  stock  in  trade,  ac- 
counts, notes,  bills,  bonds,  bank-nccounts.  rights  in  action,  claims,  and  de- 
mands belonging  or  owing  to  said  copartnership,  upon  the  condition  that  the 
said  Daniel  P.  McQueen  shall  nssuine  and  discharge  all  the  liabilities  and  re- 
sponsibilities which  the  said  Uobert  F.  McQueen  has  incurred,  and  for  which 
be,  as  such  copnrtner,  has  become  and  is  at  this  date  li.ible  to  pay  and  dis- 
charge: ^ow,  therefore,  I,  the  said  Robert  F.  McQueen,  of  the  city  of  Sche- 
nectady, for  and  in  consideration  of  the  covenants  and  agreements  of  the  said 
Diiniel  F.  McQueen,  agree  to  assume,  ]>ay,  and  discharge  all  the  debts,  liabili- 
ties, and  responsibilities  of  said  Robert  F.  McQueen  incurred  by  him  as  such 
copartner,  or  in  any  way  arising  out  of  his  connection  with  said  copartner- 
ship business;  and  in  further  consideration  of  the  sum  of  one  dollar,  and  other 
good  and  valuable  considerations,  to  me  duly  paid  by  the  said  Daniel  P.  Mo- 
Queen,  the  receipt  whereof  is  hereby  confessed  and  acknowledged,  do  hereby 
sell,  assign,  transfer,  and  set  over  unto  the  said  Daniel  P.  McQueen,  all  my 
one-half  interest  in  and  to,  and  one-half  part  of,  all  the  goods,  wares,  merchan- 
d.se,  rights,  credits,  and  effects,  stock  in  trade,  accounts,  bank-accounts,  notes, 
billa,  bonds,  rights  in  action,  claims,  and  demands  belonifing  to  or  owing  to 
said  copartnership  of  Mayers  &  McQueen  at  the  date  of  the  execution  of  this 
instrument.  And  I,  the  said  Daniel  P.  McQueen,  do  hereby  purchase  of  the 
said  Robert  F.  McQueen  all  his  copartnership  interest  in  said  lirm,  and  in 
consideration  of  the  sale  and  delivery  to  me  of  all  the  undivided  one-half  part 
of  all  the  goods,  wares,  merchandise,  rights,  credits,  and  effects,  stock  in  trade, 
accounts,  bank-acoonnts,  notes,  bilk,  bonds,  rights  in  action,  claims,  and  de- 
mands belonging  or  owing  to  said  firm  or  copartnership,  I  do  hereby  assume 
and  agree  to  pay  and  discharge  any  and  all  debts  and  liabilities  of  the  said 
Uobt.  F.  McQueen  as  such  copartner,  or  which  he  has  become  liable  to  pay 
as  a  member  of  said  firm  of  Mayers  &  McQueen  during  the  coniinuance  of 
said  partnerehip,  and  to  hold  said  Robert  F.  McQueen  harmless  of  and  from 
any  aocountid>ility on  account  thereof.  In  witness  whereof  we  have  severally 
set  oar  hands  and  seals  this  9th  day  of  February,  1885. 

"Robert  F.  McQueen. 
"Witness:     Edward  D.  Cutler.  Daniel  P.  McQueen." 

Such  new  firm  continued  the  business  at  the  same  place,  under  the  name 
of  Mayers  &  McQueen,  and  the  evidence  does  nut  disclose  that  any  essential 
change  was  made  in  the  character  of  the  business;  the  old  goods  were  retained, 
and  the  stock  added  to  from  time  to  time.  At  tlie  time  the  new  firm  was  cre- 
ated, the  two  notes  held  by  Walter  McQueen  were  unpaid.  On  the  1st  day 
<'f  April,  1885.  a  promissory  note  was  executed  to  Walter  McQueen,  as  fol- 
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"•600.  S«-iiKNECTADT,  Apr.  1,  1885. 

"On  deman^  vre  promise  to  pny  to  the  ordei  of  \Valter  McQueen  six  hun- 
dred dollars,  wltli  interest.     A'^aliie  recpivwi.  Mayers  &  McQuekn." 

Sucli  note  was  executed  to  se<-uiv  the  interest  which  had  berome  due  and 
payaljle  upon  the  note  for  $10,'J00,  lield  by  Walter  McQueen.     We  do  not  dis- 
cover that  such  6600  note  was  executed  in  accordance  witli  any  understand- 
ing or  agreement  between  the  parties,  made  prior  to  the  time  when  such  in- 
terest talecame  payable,  that  sucli  note  aiioukl  be  executed.     The  practical 
effect  of  tl)e  giving  of  such  note  was  to  turn  the  iuteresl  into  principal,  and 
thereby  enable  Walter  McQueen  to  secure  the  interest  thereon,  and,  in  the 
absence  of  any  unlawful  agreement,  wi>  pi>roei  vs  no  objection  to  such  arnmgv- 
nient.    Mayers  &  McQueen  owed  such  interest,  and  sliould  have  paid  it,  and, 
instead  of  receiving  the  $600  in  money,  and  loaning  it  upon  interest.  Waiter 
McQueen  accepted  a  note  therefor,  upon  Interest,  and  thereby  secured  only 
wliat  was  bis  due.    The  decision  of  the  referee  negatives  the  existence  of  any 
fraudulent  or  unlawful  agreement  which  contemplated  or  provided  for  the 
payment  of  compound  interest,  through  the  execution  of  such  note  or  otlier- 
wise.     We  fail  to  perceive  wher^-in  the  giving  and  acceptance  of  such  note 
should   be  regarded  unlawful.    Spencer  v.  Ayrault,  10  N.  Y.  202;  Venn 
Beiuchooten  v.Latoaon,  6  Johns.  Ch.  313;  Movrry  v.  Biahop,  5  Paige,  98;  Toll 
V.  miUr,  11  Paige,  228;.  TyUe  v.  Yates,  3  Barb.  222;  Steioart  v.  Petree,  55 
K.  Y.  621.    Should  it  ever  be  assumed  that  such  note  was  not  c<dlectible,  it 
would  not  seem  to  follow  that  the  assignment  must  be  declared  invalid,  un- 
less some  fraudulent  intention  accompanied  t»he  transaction,  by  which  a  fic- 
titious dvbt  had  been  created  to  the  prejudice  of  the  rights  of  the  other  credit- 
ors.   Many  equitable  considerations  olitain  in  rega^  to  the  distribution  of 
assets  under  voluntary  assignments,  which,  when  properly  asserted,  may  have 
the  eifect  to  change  the  direction  of  the  fund  from  the  channel  prescribed  by 
the  assignment,  yet  furnish  no  substantial  ground  for  declaring  the  instru- 
ment illegal  and  void.    The  referee  has.  in  effect,  found  that  the  new  firm  of 
Mayers  &  McQueen  assumed  the  payment  of  the  debts  of  the  old  firm,  but 
-not  by  virtue  of  an  express  agreement ;  and  we  are  satisfied  that  his  conclusion 
in  this  respect  Is  sustained  by  the  evidence  to  such  an  extent  that  his  decision 
should  not  be  disturbed.     This  conclusion,  we  think,  is  supported  by  the  pro- 
visions of  the  foregoing  agreement  between  liobert  F.  McQueen  and  Daniel 
P.  McQueen,  which  show  the  rights  and  interests  which  the  former  parted 
with  and  which  tiie  latter  acquired,  and  the  obligations  and  liabilities  which 
he  assumed;  the  fact  that  such  new  Arm  took  possession  of  the  propeily  and 
assets  of  the  old  firm,  and  assumed  the  entire  control  and  management  of  the 
business,  at  the  same  place,  and  conducted  the  same  in  substanthilly  the  same 
■manner  that  the  old  firm  had  done;  and  the  additional  fact  that  the  new  firm 
executed  to  Walter  McQueen  the  note  for  8600,  being  for  the  interest  which 
had  become  due  and  payable  upon  the  note  for  810,000.    We  infer  that  such 
note  for  8600  was  executed  by  the  new  firm,  because  we  deem  such  inference 
consistent  with  the  facts  before  stated,  and  from  the  further  fact  tiuit  sucli 
note  purports  to  have  been  executed  subsequent  to  the  formation  of  the  new 
firm,  IIS  the  date  of  such  note  is  April  1,  1885,  and  the  agreement  betweeii 
Robert  F.  McQueen  &  Daniel  P.  McQueen  bears  date  February  9, 1885 ;  and  in 
view  of  the  facts  disclosed  we  deem  the  inference  reasonable  that  such  note 
was  executed  by  the  firm  in  existence  at  its  date,  and  we  therefore  conclude 
that  the  refei'ee  was  just!  fied  by  the  evidence  in  finding  that  the  new  firm  assumed 
the  payment  of  the  debts  of  the  old  firm,  including  the  notes  held  by  Walter 
McQueen,  and  that  such  new  firm  should  be  regarded  the  principal  debtor  and 
Hubert  F.  McQueen  as  surety  only.    Saeage  v.  Putnam,  32  X.  Y.  501 ;  Mores 
V.  Society,  etc.,  19  Wkly.  Dig.  247;  Shaw  v.  McGregory  106  Mass.  9(j.     At 
page  102,  Judge  Colt  says:   "There  was  evidence  that  the  defendants  were 
the  successors  of  the  firm  from  which  only  one  partner  had  reiirt-d,  and  that 
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i-nplien  that  thej  were  severally  liable  for  its  debts;  bad  taken  possession  of 
it-i  Hsaets,  und  werecoiilitunng  Uie  same  business  in  the  same  place.  Under 
such  circumstances  comparatively  slight  evidence  would  tend  to  the  inference 
that  tb^  bad  assumed  the  debts  of  the  old  firm."  To  the  same  effect  is  Ex 
parte Jaekson,  1  Ves. Jr.  (Sum.  £d.)  131.  See,  also,  Mora*  v.  Gleason,  64 N.  Y. 
205;  Sadel  v.  McMorran,  17  Wltly.  Dig.  258.  On  the  day  the  assignment  was 
execated,  a  creditor  of  M^ers  presented  a  claim  against  bim  individually, 
whioli  was  adjusted  by  applying  an  account  of  the  firm  amounting  to  $97.06, 
which  it  held  against  such  creditor  of  Mayers.  We  do  not  think,  in  the  ab- 
sence of  any  proof  that  such  adjustment  was  made  with  the  intention  on  the 
part  oi  such  assignors  to  defraud  tlieir  creditors,  that  such  act  should  be  re- 
garded sutBcient  to  render  the  assignment  void  in  law.  Pieferenws  in  assign? 
meats  are  tolerated  by  the  law,  and  in  the  absence  of  fraud  they  are  not  to 
be  set  aside,  even  tbougli  the  disposition  made  therein  o£  the  debtor's  propertjr 
does  not  seem  wholly  equitnble.  This  action  has  been  tried  by  an  intelligent 
and  impartial  referee,  who  has  determined  that  the  assignment  was  not  exs* 
'Cuted  with  an  intention  on  the  part  of  the  assignors  to  hinder,  delay,  or  de- 
fiaod  thcdr  creditors;  vaA  our  examination  of  tlie  facts  of  tl)e  case  has  led  to 
the  conclusion  that  the  result  reached  by  the  nferae  is  so  far  supported  by  the 
evidence  that  his  decision  in  regard  to  the  merits  should  not  be  disturbed,  and 
we  discover  no  error  in  dispoMng  of  tlie  legal  questions  involved  which  calls 
for  a  revenal  of  the  judgment,  which  should  be  affirmed,  with  coebs. 

Leabk£I>>  p.  J.>  and  Lamdon.  J.,  ooneui. 


BowBKs  «.  Smith  et  ai. 
(Supreme  Court,  General  Tenn,  Third  Department.   November  80, 1888.) 

WiTXBSS — COMPETKSCT— TRASSACTIOSS  WITH  DSCBDENTg. 

Under  Code  Civil  Proc.  N.  Y.  i  839,  relating  to  testimony  as  to  transactions  with 
decedents,  .plainUfT  cannot,  in  an  action  for  services  to  deceased  while  sioic,  give  in 
evidence  a  conversatioa  with  deceased  as  to  the  debt,  where  defendant  has  testi- 
fied that  plaintiff  went  to  the  bedside  of  deceased,  but  gave  no  evidence  concern- 
ing the  conversation. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Emeline  Bowers  against  William  C.  Smith  and  Charles  H.  Smith, 
executors  of  Edward  Smith,  deceased,  for  services  to  deceased  wliile  sick,  and 
for  room  rent.    Judgment  for  defendants,  and  phiintifC  appeals. 

Argued  before  Leabked,  P.  J.,  and  Landon  and  Inoalls.  JJ. 

W.  Frothini/ham,  for  appellant.    N.  C.  Moak,  for  respondents. 

Lawdok,  J.  The  referee  found  that  for  several  years  prior  to  August  24, 
1885,  Edward  Smith,  the  defendants'  lestator,  occupied  a  room  in  the  plain- 
tiff's honse,  at  a  rent  of  $10  per  month;  that  from  August  2A,  1885,  until 
July  21,  1886,  the  day  of  his  death,  the  testator  was  8i(±  in  the  plaintiCC's 
bouse,  with  a  cancer;  that  during  every  day  of  that  time  the  plaintitT,  upon 
the  testator's  request  and  promise  of  payment,  rendered  him  services  in  at- 
tendance upon  his  person,  care  of  his  room,  wasliing  his  bed-clothing  and  un- 
derwear, etc.  The  referee  found  that  the  testator  paid  the  plaintiff  in  full 
for  ber  personal  services  and  rent  up  to  July  1,  1886.  He  allowed  her  $25 
per  week  for  her  services  for  the  three  weelvs  from  that  time  until  his  death, 
in  addition  to  $10  per  month  rent  for  his  room,  and  $10  for  a  room  occupied 
by  his  brother,  one  of  the  defendants. 

The  main  question  presented  by  this  appeal  respects  the  admissibility  of 
evidence  on  the  part  of  the  plaintiff  touching  the  question  of  payment.  On 
the  Ist  day  of  July.  1886,  the  testator  paid  the  plaintiff  $45.  At  that  time 
910  were  due  for  rent,  and  the  referee,  as  we  learn  from  his  opinion,  and  from 
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his  responses  to  requests  tb  find,  In  which  he  refers  to  his  opinion,  regarded 
the  payment  of  925  additional  as  payment  in  full  for  the  plaintiff's  services 
np  to  th)it  date.  The  defendant  Charles  H.  Smith,  one  of  the  executors,  testi- 
fied upon  the  trial  to  the  effect  that  on  the  1st  day  of  July,  1886,  the  testator 
placed  $45  In  his  vest  pocket,  and  liandeil  his  pocket-book,  containing  other 
money,  to  the  witness;  that  soon  thereafter,  while  the  witness  was  in  an  ad- 
joining room,  he  saw  the  plaintiff  enter  the  testator's  room,  and  after  first 
sitting  upon  a  lounge  witliin  a  few  feet  of  the  bed  upon  wliich  the  testator 
was  lying,  go  up  to  his  bed,  which  was  in  a  recess  out  of  the  defendant's 
sight.  'This  testimony,  in  connection  with  that  respecting  a  conversation 
which  he  subsequently  had  with  the  plaintiff,  tended  to  show  that  the  testator 
then  paid  the  plaintiff  the  845.  The  plaintiff  thereupon,  as  a  witness  in  her 
own  behalf,  testified  respecting  her  interview  upon  the  occasion  referred  to 
by  the  defendant  to  tlie  effect  that  the  testator  did  then  hand  her  $45,  and  at 
the  same  time  said:  "Here  is  some  money  for  rent,  and  you  must  need  a  little 
besides.  I  am  very  sick;  don't  leave  me.  I  don't  want  any  man  to  nurse 
me."  TJpon  defendants'  motion  the  sentence,  "I  am  very  sick;  don't  leave 
me.  I  don't  want  any  man  to  nurse  me,"  was  stricken  out.  This  was  not 
error,  for  the  reason  that  the  defendant  was  not  examined,  and  did  not  give 
evidence  concerning  a  transaction  or  communication  between  the  testator  and 
the  plaintiff.  He  only  testified  to  tlie  fact  that  the  plaintiff  went  to  the  bed- 
side of  the  testator,  from  which  an  inference  was  deducible  that  a  transaction 
or  communication  miglit  have  taken  place.  The  plaintiff,  under  section  829, 
Code  Civil  Proc,  was  therefore  competent  to  speak  to  the  same  matters  of 
which  tlie  defendant  had  spoken,  namely,  whether  she  went  to  his  bedside  or 
not.  He  confined  his  testimony  to  evidentiary  facts, — of  the  fact  of  a  transac- 
tion or  communication, — and  it  is  plain  that,  the  plaintiff  would  have  had  as- 
large  a  field  for  her  testimony  as  the  defendant  had  taken,  if  she  had  been, 
confined  to  tlie  same  evidentiary  facts.  He  testified  to  no  communication  or 
transaction  between  them,  and  only  to  an  opportunity  for  one.  The  plain- 
tiff, therefore,  could  testify  to  every  fact  of  which  the  defendant  had  spoken, 
and  also  to  the  fact  of  the  occurrence  or  non-occurrence  of  the  interview,  but 
bad  no  right  to  testify  to  the  details  of  the  transaction  and  communication 
between  herself  and  the  testator,  of  which  the  defendant  had  not  spoken. 
The  plaintiff  cites  Letois  v.  Merritt,  98  X.  Y.  206.  We  do  not  think  it  sup- 
ports her  contention. 

Other  exceptions  urged  by  the  plaintiff  touching  the  exclusion  of  testimony 
offered  to  show  the  request  of  the  testator  for  plaintiff's  services,  and  his  prom- 
ise to  pay  for  them  liberally,  are  immaterial,  in  view  of  the  finding  of  the 
referee  in  favor  of  the  plaintiff  npon  that  part  of  the  case,  and  of  his  finding 
of  payment. 

A  witness  named  Woodruff  testified  that  after  the  1st  of  July  the  plaintiff 
told  him  she  only  had  a  claim  against  the  testator  from  July  Ist;  that  he  had 
settled  with  her  np  to  that  time.  An  attempt  wsus  made  to  impeach  the  char- 
acter of  tills  witness,  but  the  referee,  in  view  of  the  $45  payment,  and  other 
circumstances,  as  well  as  of  tlie  evidence  sustaining  his  character,  believed 
him.  It  was  peculiarly  a  case  for  the  trial  court,  and,  as  we  find  no  error  of 
law,  we  affirm  the  judgment,  with  costs. 

Lbarmkd,  p.  J.,  and  Inoalls,  J.,  concur. 


BoTOB  «.  Gibbons. 

{.Supreme  Court,  General  Term,  Third  Department.    November  20, 1888.) 

Justices  or  thb  Pbacb — ^Affbal— Tbial  se  Novo. 

Wbere  the  answer  in  ao  action  before  a  justice  alleges  a  breach  of  contract  by 
which  defendant  lost  more  than  (50.  bat  does  not  demand  judgment,  or  set  np  » 
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connter-dalm,  it  win  be  treated  as  a  defense  merely,  and  defendant  oannot  avail 
himself  of  Code  Civil  Proo.  N.  T.  §  8068,  authorizing  a  new  trial  in  tlie  county 
ooort,  "where  the  amount  of  the  judgment  demandedl)y  either  party  exceeds  tSO. " 

Appeal  from  St.  Lawrence  county  conrt. 

Action  by  Leslie  S.  Royce  against  Cbiiuncey  0.  Gibbons  for  wages.  Plain- 
tiff appeals  from  an  order  of  the  county  conrt  denying  his  motion  to  transfer 
this  cause  from  the  trial  calendar  to  the  law  calendaivof  that  court.  The  or- 
der denying  the  motion  recites  "that  the  cause'  is  a  proper  one  for  trial  in  the 
county  court,  and  that  said  cause  remain  upon  that  calendar  for  that  purpose 
until  regularly  disposed  of." 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

John  C.  Keeler,  for  appellant.    H.  D.  Ellsworth,  for  respondent. 

Landom,  J.  The  action  was  tried  in  a  justice's  court.  The  return  of  the 
Justice  stjites:  "PlKintiff  complained  orally  for  work  and  labor  performed  for 
defendant,  balance  due  him,  832.85,  for  which  plaintifC  demanded  judgment 
and  costs."  Defendant  answered  in  writing  as  follows:  "Defendant  denies 
complaint;  defendimt  alleges  that  plaintiff  liired  for  7  months  at  $28  per 
month;  worked  but  three,  and  quit  without  cause,  and  without  leave  of  de- 
fendant; that  defendant  was  obliged  to  hire  another  man  in  place  of  plaintiff, 
at  an  increased  price  of  $16  per  month ;  that  defendant  was  damaged,  in  con- 
sequence of  plaintiff's  leaving  him,  in  the  sum  of  S64."  It  will  be  seen  that 
the  answer  makes  no  demand  for  judgment.  The  plaintiff  recovered  S22.83 
and  costs.  Section  3068,  Code  Civil  Proc.,  provides  that  a  new  trial  may  be 
had  in  the  county  court  "where  the  amount  of  the  judgment  demanded  by 
either  party  in  his  pleading  exceeds  fifty  dollars. "  The  defendant  might  have 
demanded  judgment  exceeding  $50,  or  he  might  have  demanded  that  the  dam- 
ages established  by  him  be  set  off  against  any  amount  which  the  plaintiff 
might  establish,  and  that  he  have  judgment  for  the  balance,  or  he  might 
allow  his  claim  to  remain  as  a  defense  to  the  plaintiff's  demand.  Green  v. 
WaiU,  33  Hun,  191,  holds,  in  a  case  more  nearly  like  this  than  any  other 
cited,  that  where  matter  which  may  constitute  either  a  counter-claim  or  a  de- 
fense is  pleaded  as  a  defense,  without  designating  it  either  as  a  defense  or  a 
counter-claim,  it  will  lie  treated  as  a  defense  merely.  We  think  the  rule  a 
sensible  one  in  cases  of  appeal  from  a  justice's  court  to  the  county  court.  The 
answer  is  equivocal  upon  the  question  presented.  If  the  defendant  had  de- 
feated the  plaintiff's  recovery  in  the  justice's  court,  he  could  upon  this  an- 
swer, plausibly  and  probably  successfully,  insist  that  he  had  demanded  no 
judgment  at  all.  It  is  not  asking  too  much  to  require  him  by  his  answer  to 
take  a  definite  position  early  enough  to  give  his  adversary  the  same  right  to 
a  new  trial  in  case  of  defeat  that  he  now  claims  for  himself  in  the  like  case. 
The  order  should  be  reversed,  with  $10  costs  and  printing  disbursements,  and 
the  motion  granted. 

Learnkd,  P.  J.,  and  Ingaixs,  J.,  concur. 


In  re  Smith  et  at. 
(Supreme  Court,  Special  Term,  New  York  County.    November  2, 1888.) 

Euionoits  AiTD  Voters— Conduct  o»  Elections — CoNSliTunoSAii  Law. 

The  fact  that  the  provision  of  the  election  law,  tliat  the  polls  shall  close  at  4  o'clock, 
may  prevent  oualifled  electors  from  voting,  does  not  render  the  provision  void,  as  in 
conmct  with  that  section  of  the  constitution  guarantying  to  every  citizen  possisssed 
of  the  requisite  qualifications  the  right  to  vote,  and  is  not  ground  for  mandainua 
to  the  inspectors  of  election  to  extend  the  time  For  closing  so  as  to  enable  electors, 
present  and  ready  to  vote  at  the  time  of  dosing,  to  cast  their  votes. 

At  chambers.    Application  by  Nelson  J.  Smith,  Alfred  Stockier,  Louis  B. 
Waehner,  John  O.  H.  Meyers,  Alexander  Thain,  Joseph  J.  Marrin,  Leicester 
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Holme,  and  Peter  Mitchell,  a  special  committee  appointed  by  Tammany  Hall, 
for  a  mavdamtM  to  the  inspectoi's  of  the  Tiiirty-Second  election  district  of  tlie 
Twenty-Second  assembly  district  of  New  York  city,  to  receive  the  votes  of  all 
registered  voters  who  should  be  at  the  polls,  and  ready  to  vote,  on  the  coming 
election  day. 

Cochran  <£  Clark,  for  the  application.    George  Bliss,  contra. 

Barbett,  J.  In  view  of  the  importance  of  this  matter,  and  the  fact  that 
the  election  is  to  occur  at  an  early  day,  I  think  the  question  should  be  disposed 
of  now.  I  do  not  wish,  however,  to  be  underatood  as  treating  it  lightly.  On 
the  contrary,  It  has  received  thougiitful  and  solicitous  consideration,  not  only 
from  me,  but  from  all  the  judges  of  the  court  who  were  accessible.  We  have 
examined  the  statutes  and  the  authorities,  knowing  that  it  was  a  matter  of 
grave  public  interest,  to  the  end  that  we  might  be  well  prepared  for  any  dia- 
cussiun  which  might  arise.  I  have  listened  attentively  to  the  views  of  counsel, 
but  nothing  lias  been  suggested  which  renders  it  necessary  to  defer  our  judg- 
ment, or  which  calls  (or  further  consultation  and  consideration.  I  entirely 
agree  with  the  gentlemen  who  appear  for  the  relators,  that  the  constitution, 
guaranties  to  every  citizen  possassei  of  the  re:)uisite  qualiQcations  the  right 
to  vote  at  a  general  election.  At  the  same  timetbiat  right  cannot  bepiactioaUy 
enjoyed,  except  through  the  instrumentality  of  legislation.  In  other  words, 
if  tlie  legislature  had  provided  no  machinery  for  tlie  exercise  of  the  right,  it 
could  not  be  enjoyed ;  for  tliere  Is  no  provision  in  the  constitution  for  sucli 
machinery.  The  latter  devolves  upon  the  legislature.  Express  provision  is 
made  in  the  constitution  for  such  legislation.  The  legislature  is  therein  re- 
quired "to  pass  general  laws  fur  the  opening  and  conduction  of  elections,  and 
the  designating  of  places  for  voting. "  Thus  the  enjoyment  of  the  undoubted 
right  which  the  citizen  pcesesses  practically  depends  upon  the  performance  by 
the  legislature  of  its  constitutional  duty.  There  is,  however,  no  suggestion 
tliat  the  legislature  has  not  performed  that  duty,  and  performed  it  fairly;  no 
intimation  that  its  course  has  been  revolutionary  in  tlie  sense  of  disregarding 
the  constitutional  mandate.  The  law  under  consideration  has  been  in  force 
for  many  years.  So  far  it  has  worked  well,  and  has  proved  adequate  for  the 
citizens'  constitutional  guaranty.  The  present  couiplaint  is  that  the  law  may 
be  found  to  be  in  some  respects  inadequate  at  the  coming  election,  owing  to 
unusual  and  extraordinary  conditions;  that  thus  it  has  Ijecome  pro  tanto  un- 
constitutional. That  is  a  proposition  which  cannot  for  a  moment  be  sus- 
tained. But  if  it  were  to  be  treated  as  unconstitutional,  upon  the  happening 
of  the  particular  event,  and  solely  because  of,  and  with  relation  to,  such  hap- 
pening, what  then?  The  proposition  is  substantially  advanced  that  the  court 
shall  remedy  the  then  inadequate  legislation,  and  see  that  the  constitutional 
guiiranty  is  afforded  the  citizen  by  extending  the  hour  of  closing  provided  by 
the  legislature  to  a  later  hour  to  be  specitied  by  the  court,  and  suitably  flexi- 
ble to  meet  all  possible  exigencies.  It  is  plain  that  that  would  be  usurpation 
of  the  legislative  power.  That  body  alone  cati,  under  the  constitution,  regu- 
late the  time  for  the  opening  and  closing  of  the  polls.  If  tliere  was  no  elec- 
tion law  at  all,  the  court  could  not  direct  that  ballot  boxes  be  placed  at  some 
convenient  locality,  or  otherwise  execute  the  constitutional  guaranty  by  pro- 
vidi  ng  (through  mandamus  against  local  officers)  adequate  machinery.  If  the 
legislature,  in  the  exercise  of  its  exclusive  power  under  tlieconstitution,makes 
inadequate  provision,  that  is  a  matter- for  which  legislators,  and  legislators 
alone,  must  be  held  responsible  at  tlie  bar  of  public  opinion,  just  as  otherpub- 
lic  servants  wlio  neglect  their  sworn  duties  are  held  responsible.  Passing 
from  the  constitutional  view  of  the  subject,  let  us  look  at  the  act  itself.  The 
question  is  nut  whether,  incase  the  polls  be  kept  open,  and  votes  are  polled 
after  4  o'clock,  the  election  is  void.  The  real  question  is  whether  we  shall 
direct  (by  mandamus)  the  inspectors  to  do  what  the  legislature  hiis  said  that 
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they  shall  not  do.  It  is  ImmRteriHl  for  the  solution  of  so  plain  a  question 
whether  the  act  is  directory  or  mandatory.  We  would  no  more  require  the- 
Inspectors  to  violate  a  directory  Ikw  than  a  mandatory  law.  It  is,  however, 
tny  clear  opinion,  and  also  the  opinion  of  at  least  four  of  my  brethren,  tliat 
the  act  is  mandatory. 

In  the  case  of  PeopU  v.  Cook,  8  N.  Y.  92,  the  statute  there  under  con- 
sideration required  the  poll  to  be  opened  at  sunrise,  and  to  be  kept  open  until 
the  setting  of  the  sun.  'J'he  only  mandate  there  was  that  it  sliuuld  be  Icept 
open  until  the  Retting  of  the  sun,  not  tiiat  it  should  be  closed  then.  The 
learned  judge  (Willard,  .J.)  says:  "The  statute  contains  no  words  forbid- 
ding the  poll  to  be  held  open  after  sundown."  Here,  however,  our  statute- 
expressly  provides  that  the  polls  shall  be  opened  at  6  in  the  morning,  and 
closed  at  4  in  the  afternoon.  This  is  an  express  mandate,  and  it  is  impossi' 
ble  for  any  candid  mind  to  examine  the  context  without  seeing  that  such  man- 
date was  the  plain  intention  of  the  legislature.  The  act  had  a  double  purpose. 
It  looks,— ^rxt,  to  a  fair  pulling  of  the  vote,  and,  second,  to  a  fair  canvass  of 
the  vote  polled.  One  is  deemed  as  important  a  function  as  the  other,  andthe- 
time  is  regulated  with  a  view  to  both.  From  6  to  4  the  polling  is  to  proceed. 
At  4  it  is  10  stop,  and  thegreat  work  of  canvassing  is  forthwith  to  proceed.  T<y 
t  he  latter  the  remainder  of  the  day  is  given.  If  we  shall  attempt  to  alter  one  part 
of  the  working  of  the  act,  we  alter  the  entire  homogeneous  syutem,  and  frus- 
trate the  legislative  purpose.  The  law  and  its  working  would  thus  be  de- 
prived of  its  harmony,  its  vigor,  and  its  vitality  as  a  system..  It  is  perfectly 
clear  to  my  mind  that  tlie  closing  of  the  poll  means,  not  the  closing  of  the 
polling  place,  but  of  the  polling  of  votes.  Several  considerations  make  this 
entirely  certain.  In  the  Hrst  place,  the  pblling  place  cannot  be  meant,  because 
the  law  declares  (section  1835)  that  the  polling  place  shall  never  be  closed. 
There  must  be  egress  and  ingress  at  the  open  door  at  all  times,  from  6  in  tbe- 
inoming  until  the  completion  of  the  canvass.  Again,  section  1832  provides 
that  in  each  election  district  it  shall  be  the  duty  of  the  inspectors  "to  imme- 
diately after  the  closing  of  the  polls  on  the  day  of  any  election,  before  proceed- 
ing with  the  canvass  *  *  *  to  write  in  ink,  opposite  to  and  against  the- 
uame  of  persons  who  have  not  voted,  the  word  'No.'"  Thus  the  close  of  th& 
polls  roust  mean  the  close  of  the  polling  of  votes,  for  it  is  then,  and  then 
immediately,  that  the  inspectors  must  make  their  entry  of  the  word  "No" 
ngainst  the  names  of  those  who  have  not  voted.  Still  fui-ther.we  find  ihat- 
immediately  after  the  closing  oC  the  poll  (section  183,'))  the  canvass  shall  com- 
mence, and  "such  canvass  shall  not  be  adjourned  or  postponed  until  it  shall 
have  been  fully  completed."  For  a  willful  neglect  of  any  of  these  duties, 
the  legislature  bad  provided  that  the  inspectors  shall  be  adjud]{ed  guilty  of  a. 
felony,  and  punished  by  imprisonment  for  not  less  than  one  nor  more  than 
five  years.  Section  1909.  Of  course,  therefore,  we  cannot  direct  the  in- 
spectors to  neglect  the  plain  duty  of  closing  the  polls  at  4,  registering  imme- 
diately by  the  entry  "No"  those  who  have  not  voted  at  that  hour,  and  pro- 
ceeding forthwith  to  canvass.  The  only  question  of  serioils  moment  is  that 
so  ably  discussed  by  Mr.  Mitchell.  I  concede  its  gravity.  It  is  a  very  grave- 
suggestion  that,  under  the  working  of  a  law  which  has  so  far  proved  adequate, 
a  citizen  may  possibly  be  deprived  of  his  constitutional  right  to  vote.  Such 
a  catastrophe  should  be  averted  by  every  possible  effort.  If  a  law  of  this  kind 
is  unconstitutional  in  whole  or  in  part,  we  can  so  declare,  but  we  cannot  put 
another  law  in  its  place.  As  I  said  before,  the  legislature  must  be  appealed 
to  to  do  its  full  duty  by  the  people;  and,  if  the  wiong  which  the  relators  sus- 
pect should  be  done,  subsequent  legislation  will  doubtless  render  it  exceptional 
and  impossible  of  repetition.  There  is  something  worse  even  than  the  possi- 
bility of  a  citizen  losing  his  vote,  and  that  is  the  prevention  of  that  wrong  by 
jadicial  usurpation,  or  by  tlie  action  of  ministerial  officers  in  evading  the  law 
as  it  is  plainly  written,  and  as  it  was  also  plainly  intended  to  be  understood- 
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There  is  also  the  danger  of  vitiating  the  election.  Even  In  People  v.  Cook, 
supra,  where,  as  we  liave  seen,  tlie  law  was  directory.WiLLARD,  J-.-sald:  "I 
do  not  intend  to  assert  that  there  may  not  be  departures  from  the  statutory 
requirement  with  respect  to  the  time  of  opening  and  closing  the  polls  whi(ji 
would  put  in  hazard  the  whole  vote  of  the  district."  Patriotism  requires  that 
no  such  question  should  be  given  even  the  semblance  of  life.  No  matter  how 
much  present  excitement  and  interest  may  stir  the  public,  the  learned  coun- 
sel for  the  relators  are  entirely  right  in  asking  our  calm  judgment.  That 
judgment  is  that  the  inspectors  cannot  be  too  guarded  in  following  the  law  as 
we  have  interpreted  it,  both  for  tlieir  own  safety  and  honor,  but  also,  in  truth, 
for  the  public  good.    i?be  motion  must  be  denied. 


Stboxtoh,  Supervisor,  c.  Boabd  of  Sufebvisobs. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department-    November  81, 188&> 

1.  Towns— IssuB  or  Bonds  in  Aid  or  Railboad— Sineino  Fund. 

Though  an  issue  of  bonds  by  a  town  in  aid  of  a  railroad  company  has  been  adjudged 
invalid  by  the  court  of  appeals,  yet,  some  of  the  bonds  havine  been  sold,  and  held 
valid  in  the  hands  of  the  purchasers  by  the  supreme  court  of  the  United  States,  the 
town  is  entitled  to  the  benefit  of  Laws  N.  Y.  1869,  c.  907,  S  4,  as  amended  by  Laws 
1871,  c.  288,  which  provides  that  "all  taxes,  except  school  and  road  taxes,  col- 
lected "  by  a  to  wn  from  a  railroad,  in  aid  of  wnich  it  has  issued  bonds,  shall  be  i»id 
into  a  sinking  fund,  for  the  benefit  of  the  town,  by  the  county  treasurer,  and  the 
town  may  recpver,  to  be  paid  into  the  sinking  fund,  ttie  amount  of  such  taxes  diverted 
to  other  uses. 

9.  Same— Limitation  or  Actions. 

An  action  for  the  amount  of  taxes  so  diverted  is,  in  efFect,  for  money  bad  and  ro- 
ceived,  and  comes  within  Code  Civil' Proa  N.  Y.  {  883,  limiting  actions  upon  con- 
tracts, express  or  Implied,  to  six  years. 

8.  Same— When  Lhotation  Beoinb  to  Rdn— CoNSTBUcnva  Trust. 

The  payment  of  such  taxes  to  the  county  treasurer  created  at  mostaoonstroctive 
trust  in  favor  of  the  town ;  and  under  Code  Civil  Proc.  N.  Y.  $  410,  providing  ttiat, 
when  a  demand  is  necessary  in  order  to  entitle  a  person  to  maintain  an  action,  time 
shall  be  computed  from  the  time  when  the  right  to  make  the  demuid  was  complete, 
the  statute  begins  to  run  from  the  time  the  moneys  were  misappropriated. 

Case  submittetl  on  agreed  sttitement 

Action  by  Byron  J.  i^trough.  supervisor  of  the  town  of  Orleans,  against  the 
board  of  supervisors  of  the  county  of  JefFerson,  to  compel  the  payment  into  a 
sinking  fund;  for  the  benelit  of  the  town,  of  taxes  collected  from  the  Clayton  & 
Theresa  Bailroad  Company.  Code  Civil  Proc.  N.  Y.  §  410,  provides:  "Where 
a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to  maintain  an  ac- 
tion, the  time  within  which  the  action  must  be  commenced  must  be  computed 
from  the  time  when  the  right  to  make  the  demand  is  complete,"  except  in 
specified  instances. 

Argued  before  Habdin,  P  J.,  and  Follbtt  and  MABTm.  JJ. 

Wayland  F.  Ford,  for  plai  ntifl.  John  O.  MeCartin  and  Watson  If.  Sogers, 
for  defendant. 

FoUiETT,  J.  The  questions  in  difTerence  between  these  parties  are  brought 
before  the  court  by  a  submission  entered  into  pursuant  to  sections  1279  and 
1280  of  the  Code  of  Civil  Procedure.  In  1871  the  county  judge  of  Jefferson 
county  adjudged  (pursuant  to  chapter  907  of  the  Laws  of  1869)  that  a  major- 
ity of  the  tax-payers,  representing  a  majority  of  the  taxable  property  of  the 
town  of  Orleans,  had  duly  consented  that  bonds  of  said  town  be  issued  to  the 
amount  of  880,000,  and  invested  in  the  stock  of  the  Clayton  &  Theresa  Bail- 
road  Company,  and  appointed  three  commissioners  to  carry  the  adjudication 
into  effect.  This  adjudication  was  reviewed  upon  certiorari  by  the  general 
term,  which  afllrmed  the  judgment  on  the  20th  of  June,  1872.  While  the 
mjitter  was  pending  in  the  general  term,  the  commissioners  issued  160  bonds, 
for  9500  eacb,  dated  February  15. 1872,  payable  February  15, 1894,  with  semi- 
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annnal  interest  at  7  per  cent,  per  annum,  and  exchanged  them  for  an  equal 
amoont  of  the  stock  of  s^ld  railroad  company.  The  railroad  company  sold  810,- 
000  and  hypothecated  870,000  of  the  bonds  before  February25. 1873,  when  the 
court  of  appeals  reversed  the  judgments  of  the  general  terra  and  county  judge. 
People  V.  Sawyer,  52  N.  Y.  296.  Shortly  afterwards  the  hypothecated  bonds 
were  sold,  and  afterwards  an  action  was  brought  in  the  circuit  court  of  the 
United  States  to  recover  the  interest  due  on  the  bonds,  and  a  judgment  there- 
for recovered,  which  was  affirmed  in  October,  1878,  by  the  supreme  court  of  the 
United  States,  which  held  that  the  bonds  were  valid  in  the  hands  of  the  purchas- 
ers. Orleans  v.  Piatt,  99  U.  S.  677.  Since  this  decision  there  has  been  raised  by 
taxation  an  amount  sufficient  to  pay  the  interest  which  has  become  due  on  tbe 
bonds,  and  813,000  of  the  principal,  and  in  1885  the  town  realized  830,000  by 
disposing  of  its  stock  in  said  railroad  company,  with  which  60  bonds  were 
then  paid,  leaving  837,000  of  the  bonds  outstanding,  the  interest  upon  which 
has  been  paid  by  money  raised  by  taxation.  Column  No.  1  shows  the  amount 
of  the  state  tax;  No.  2,  the  »mount  of  the  county  tax;  No.  3,  the  total  amount 
of  the  state  and  county  taxes  collected  from  said  railroad  company  in  tbe  town 
during  tlie  years  1873  to  1886,  both  iuclusive;  and  No.  4,  the  amount  raised 
by  taxation  during  said  years  in  siiid  town  for  the  purpose  of  paying  interest 
and  principal  upon  said  bonds. 

No.  1. 

1873,  -  -  -  -    8    9  20 

1874,  ...  213  17 

1875,  -  -  -  .     160  60 

1876,  .  -  -  120  09 

1877,  ...  132  35 

1878,  -  .  •  41  08 

1879,  .  -  .  .     119  27 

1880,  ...  152  27 

1881,  .  -  -  .     103  08 

1882,  .          •          .  114  05 
1888 159  20 

1884,  .  •  .  128  70 

1885,  •  .  .  .     160  25 

1886,  .  •      .    .  141  50 
Tbe  moneys  paid  by  the  railroad  company  in  these  years  were  paid  by  thtt 

town  collectors  into  the  treasury  of  the  county,  and  expended  under  the  direc- 
tion of  the  defendant  for  county  purposes.  For  the  purpose  of  fixing  a. date 
as  of  which  the  moneys  were  expended,  it  was  agreed  in  the  submission  that 
the  taxes  of  each  year  were  expended  on  the  succeeding  1st  day  of  June,  In 
November,  1887,  the  plaintifF  demanded  that  the  defendant  and  its  treasurer 
should  pay  into  a  sinking  fund  the  taxes  (except  school  and  road)  collected 
during  the  years  1873  to  1886,  inclusive,  and  also  the  taxes  to  be  collected  in 
1887  from  the  railroad  company,  as  provided  by  section  4,  c.  907,  Laws  1869, 
as  amended  by  chapter  283,  Laws  1871.  Tiie  defendant,  through  its  treasurer, 
paid  the  sum  collected  in  1887  into  a  sinking  fund  for  the  benefit  of  the  town, 
but  refused  to  pay  into  said  sinking  fund  the  moneys  collected  in  the  previous 
years,  and  thereupon  the  parties  entered  into  this  submission. 

The  fact  that  it  was  held  by  the  court  of  appeals  that  the  proceedings  taken 
were  insufficient  to  authorize  the  commissioners  to  issue  bonds  Is  no  justifica- 
tion for  the  refusal  of  the  defendant  to  set  apart  these  taxes  for  the  purpose 
of  creating  a  sinking  fund.  Tbe  object  of  creating  this  fund  was  to  provide 
tor  the  payment  of  the  interest  accruing  upon  the  bonds,  and  the  principal, 
and  to  afford  some  relief  to  the  tax-payers  who  had  created  this  new  taxable 
property.  The  court  of  last  resort  held  that  the  town  was  liable  to  pay  its 
bonds,  and  the  burden  was  as  effectually  imposed  as  though  the  court  of  appeals 
bad  declared  tbe  proceedings  to  bond  the  town  regular  and  effectual.    The 


No.  2. 

No.  8. 

No.  4. 

8  12  23 

8  21  43 

Nothing. 

335  93 

549  10 

do. 

348  70 

509  80 

do. 

820  61 

440  70 

do. 

276  02 

408  37 

do. 

99  84 

140  42 

do. 

244  14 

363  41 

810,613  58 

257  12 

409  89 

26.114  96 

273  36 

376  44 

23.031  95 

221  21 

385  26 

7,906  60 

212  38 

371  58 

5.340  00 

159  88 

283  58 

10.100  00 

188  65 

348  90 

1.900  00 

145  93 

287  43 

1,705  00 
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lieneflts  conferred  by  this  section  are  not.  In  terms  or  by  implicntion,  restricted 
to  towns,  the  bonds  of  wliich  have  not  been  declared  invalid  by  the  court  of 
appeals,  but  are  conferred  upon  all  towns  having  bonds  issued  under  this  act, 
wliich  must  be  paid  by  taxation.  We  think  this  town  is  as  clearly  entitled  to 
the  benefits  of  this  act  as  though  its  proceedings  to  acquire  authority  to  issue 
bonds  had  never  been  questioned.  Section  4,  c.  907.  Laws  1869,  as  amended 
by  chapter  283,  Laws  1871,  is  constitutional,  and  "all  taxes  except  school  and 
road  taxes  collected"  from  the  Clayton  &  Theresa  Kailroad  Company  in  the 
town  of  Orleans  belong  to  that  town,  and  it  was  defendant's  duty,  by  its 
warrants  issued  to  the  town  collector,  to  direct  him  to  pay  the  money  received 
for  such  taxes  to  the  treasurer  of  the  county  of  Jefferson,  to  be  applied  by  biiu 
as  provided  by  the  section.  Bridges  v.  SuptiTimra,  92  N.  Y.  670;  Clark  v. 
8}ul<ion,  106  K.  Y.  104, 12  N.  E.  Kep.  341.  This  duty  was  not  only  omitted, 
but  the  defendant  directed  the  county  treasurer  to  pay  and  apply  all  of  the 
moneys  received  by  him  from  the  collectors  of  the  town  to  other  purposes,  and 
thereby  putting  it  out  of  the  power  of  the  treasurer  to  obey  the  statute.  For 
this  illegal,  though  innocent  in  intent,  misappropriation  of  tliese  moneys,  the 
defendant,  in  its  corporate  capacity,  is  liable,  and  the  only  remaining  question 
is,  what  is  tlie  extent  of  its  liability?  Is  the  time  within  which  this  action 
must  be  begun  fixed  by  section  382,  (tlie  six-years  section,)  or  section  888. 
(the  ten-years  section,)  of  the  Code  of  Civil  Procedure?  This  action  is  for  the 
recovery  of  money  received  by  defendant  from  a  third  person,  which  should 
liave  been,  but  was  not,  applied  by  the  defendant  to  the  plaintiff's  use, — an 
action  for  money  had  and  received.  Newman  v.  Supercuors,  45  X.  Y.  676; 
Bank  v.  Supervisors,  106  N.  Y.  488,  13  N.  E.  Bep.  439;  Bridges  v.  Super- 
visors, supra;  4  Wait,  Act.  A  Def.  506.  An  action  for  the  recovery  of  money 
bad  and  received  is  founded  upon  an  express  or  implied  promise,  {Dumond, 
T.  Carpenter,  3  Johns.  183;  Fagnan  v.  Knox,  66  N.  Y.  525-532;  Price -v. 
Mulford.  107  N.  Y.  803-309,  14  N,  E.  Bep.  298;  4  Wait,  Act.  &  Def,  469,) 
ami  falls  within  section  382  of  the  Code  of  Civil  Procedure.  When  did  the 
cause  of  action  accrue  ?  Plaintiff  insists  that  the  defendant  became  a  trustee 
of  these  moneys  for  the  plaintiff,  and  that  tlie  cause  of  action  did  not  accrue 
until  November,  1887,  when  defendant  refused  to  pay  the  moneys  collected 
into  the  sinking  fund  pursuant  to  the.  demand  of  the  plaintiff.  This  is  not 
the  case  of  an  express  trust.  Confidence  was  not  reposed  in  the  defendant  by 
the  plaintiff,  or  by  a  third  person  for  the  plaintiff's  beneQt,  in  respect  to  these 
moneys.  No  trust  in  respect  to  them  has  been  established  by  the  voluntary 
act  of  two  or  more  parties,  and  tlie  relation  of  trustee  and  oestui  que  trust  of 
an  express  trust  by  the  voluntary  act  of  the  parties  never  existed ;  but,  so  far 
MS  there  can  be  said  to  have  been  a  semblance  of  a  trust,  it  is  a  constructive 
one,  which  is  not  within  the  rule  that  the  statute  of  limitations  does  not  begin 
to  run  against  a  beneficiary  until  the  trustee  has  openly  renounced  the  trust, 
or  done  something  hostile  to  the  rights  of  the  cestui  que  trust.  Kane  v. 
Bloodgood,  7  Johns.  Ch.  90,  AiBrmed,  8  Cow. 360;  Lammery.  Stoddard,  103 
N.  Y.  672,  9  N.  E.  Rep.  328;  Price  v.  Mul/ord,  supra;  Tork's  Appeal,  110 
Fa.  St  69,  1  Atl.  Bep.  162,  and  2  Atl.  Rep.  65.  The  right  of  action  for  the 
recovery  of  these  misappropriated  raoueys  arose  when  they  were  misappro- 
priated, (section  410,  Code  Civil  Proc;  Price  v.  Muiford,  supra,)  and  the 
plaintiff's  recovery  must  be  limited  to  the  sums  misappropriated  within  six 
years  prior  to  August  6,  1888,  tlie  date  of  this  submission.  The  plaintiff  is 
entitled  to  a  judgment  for  the  recovery  of  $1,291.49,  with  interest  on  ^71.58 
from  June  1,  1883;  with  interest  on  $348.90  from  June  1, 1885;  and  with  in- 
terest on  $287.43  from  June  1, 1886, — payable  to  the  treasurer  of  the  county  of 
Jefferson,  to  be  by  Uim  applied  as  provided  by  section  4,  c.  283,  Laws  1871, 
together  with  the  costs  and  disbursements  of  this  action,  payable  to  the  plaintiff. 

.   Haboin,  p.  J.,  and  Mabtim,  T.,  concur. 
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Mabx  e.  Manhattak  Rt.  C!o. 

(Ctroutt  Court,  New  York  County.    November  28, 1888.) 

Coew — Sum  in  Fosha  Pavtekib— Extra  Allowance. 

Where  a  person  «uing  in  forvui  pauperis  has  agreed  to  pay  his  attorney  a  reason- 
able compensation  out  of  the  recoveiy,  which  is  snbstantial,  an  extra  allowance 
should  be  denied. 

Action  by  Pierce  Marx  against  tlie  Manhattan  Bailway  Company  for  per- 
sonal injuries.  Plaintiff  sued  in  forma  pauperis,  and  obtained  judgment. 
Motion  by  plaintiff  for  an  extra  allowance. 

Aaron  Xahne,  for  plaintiff.    Duties,  Cole  tt  Rapallo,  for  defendant 

BABBBrrr.  J.  As  the  plaintiff  sued  as  a  poor  person,  no  costs  could  have 
been  recovered  against  him,  nor  could  the  court  have  granted  an  extra  allow- 
ance  against  htm.  Under  such  circumstances,  it  dops  not  seem  to  be  just  to 
burden  the  defendant  with  an  extfa  allowance.  The  attorney  for  the  plain- 
tiff testified  that  in  the  common  pleas  action  he  had  an  agreement  for  one- 
quarter  of  the  recoyery,  and  that  in  the  present  action  he  was  to  receive  a 
reasonable  compensation  for  Ins  services.  The  plaintiff  can  therefore  recom- 
pense him  out  of  the  recovery,  which  is  substantial.  In  my  judgment,  there- 
fore, the  application  for  an  extra  allowance  should  be  denied. 


Deuterhann  et  al.  v,  Nilson. 
{Common  Pleas  of  New  York  City  o,nd  County,  General  Term.    December  8, 1888.) 

1.  Olbbz  ot  ComiT— Adjocbnmbnt  bt— Summary  PKOciBDiuoa— Distbict  Court. 

By  the  provisions  of  Code  Civil  Proc.  N.  T.  relating  to  summary  proceedings  to 
recover  possession  of  real  property,  no  express  power  of  adjournment  is  given  to 
clerks  of^dlstrict  courts  In  New  York  city.  Laws  1882,  c.  410,  {  1S58,  (consolidation 
act,)  provides  that  "if  upon  the  return  of  the  precept"  In  such  proceedings,  "or 
upon  an  adjourned  day,  the  justice  is  unable  by  reason  of  absence  •  •  •  to  bear 
the  cause,  and  it  is  not  adfonmed  by  the  clerk  in  accordance  with  section  1398, " 
which  is  a  re-enactment  of  Laws  18S7,  c.  841,  i  6,  (giving  the  clerk  power  to  adjourn 
actions  in  the  absence  of  a  justice,)  a  justice  of  another  district  may  act.  This 
section  (1358)  is  a  re-enactment  of  Code  Civil  Proc.  i  2289,  containing  similar  pro- 
visions, except  that  no  reference  is  made  to  adjournment  by  the  clerk.  Section 
S148  of  the  consolidation  act  provides  that  certain  sections  of  the  act,  including 
section  1868,  shall  not  he  construed  as  making  any  new  enactment,  or  as  amending 
any  provision  of  the  Code.  Held,  that  it  sufficiently  appears  that  the  legislature 
intended  that  clerks  should  have  the  same  power  of  adjournment  in  summary  pro- 
ceedings as  in  other  actions. 

X   lOSDIOBO  AND  TbNANT— RSCOVBRT  OT  POSSBSSION— ASJOUBNMENT  BEFOBE  ANBWBB. 

Code  Civil  Proc.  N.  Y.  i  2244,  provides  that  at  the  time  when  the  precept  in  such 
•onmiary  proceeding  is  returnable  "without  waiting,  as  prescribed  in  an  action 
•  •  •  In  a  district  court  of  the  city  of  New  York,  the  person  to  whom  it  is 
directed  ♦  •  •  mayflle  with  the  judge  or  justice,  •  •  ♦  or  with  the  clerk  of 
the  court,  a  written  answer. "  Section  2248  provides  that  "at  the  time  when  issue 
Is  joined"  the  judge  may  adjourn  the  trial.  By;  section  2249,  "if  sutBcient  cause  is 
not  shown  upon  the  return  of  the  precept,  "the  judge  "must  make  a  final  order  "for 
delivery  of  the  property  to  the  petitioner.  Held,  that  where  no  judge  is  present 
when  the  precept  Is  returned,  the  tenant  is  not  required  to  appear  and  file  an 
answer,  but  the  cause  may  be  adjourned  by  the  clerk  before  issue  is  joined,  and 
tlie  tenant  be  allowed  to  file  his  answer  at  the  adjourned  day  when  the  judge  is 
present. 

Appeal  f-rom  Second  district  court 

Summary  proceeding  by  William  Deutermann  and  Gleorge  Deutermann  to 
recover  ixMsession  of  real  property  held  by  Ann  Nilson.  Plaintiffs  appeal 
from  a  final  order  in  favor  of  defendant. 

Argued  before  Larremore,  C.  J.,  and  Van  Hoesem,  J. 

H.  Ketchum,  for  appellants.    C.  K.  NUaon,  for  respondent. 

Feb  CxmiAM.    On  the  2d  of  August,  1888,  the  clerk  of  the  district  court 
in  the  city  of  Kew  Yoric  for  the  Second  judicial  district,  at  the  request  of  the 
v.3N.Y.s.no.8 — 8 
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appellants,  and  oh  their  petition  as  landlords,  issued  a  precept  requiring  the 
respondent  as  tenant  to  show  canse  at  the  court-room  of  tlie  Ser-ond  district 
court,  at  8  o'clock  in  the  afternoon  of  the  same  day,  why  the  possession  of  a 
portion  of  147  Grand  street  should  not  be  delivered  to  the  landlords.  This 
precept  was  duly  served  on  the  tenant.  The  justice  of  the  district  court  was 
not  present  at  the  time  and  place  specified  in  the  precept,  nor  was  any  justice 
of  any  other  district  court  present,  and  the  clerk,  of  his  own  motion,  after 
noting  the  presence  of  the  lamilords  and  the  non-appearance  of  the  tenant, 
adjourned  the  cause  until  the  t>th  of  August.  No  answer  was  filed  at  that 
time.  Un  the  6th  of  August  no  justice  was  present,  and  the  clerk  again,  on 
his  own  motion,  adjourn«]  the  cause  until  the  8th  of  August.  On  the  ^t- 
named  day  the  justice  was  present,  as  were  also  the  landlords  and  the  tenant, 
and  the  latter  then  presented  her  Hnswer  to  the  petition.  To  this  the  land* 
lords  objected,  and  demanded  a  final  order  in  their  favor,  on  the  ground  that 
the  tenant  was  in  default  in  not  appearing  on  the  return-day.  This  was  dis- 
puted by  the  tenant,  and  the  court  adjourned  the  cause  until  the  15th  of 
August;  and  on  that  day,  there  being  no  justice  present,  the  clerk  adjourned 
the  matter  until  the  22d  of  August.  On  the  22d  of  August  the  justice  denied 
the  motion  of  the  landlords  for  a  final  order,  allowed  the  tenant's  answer  to 
stand,  tried  the  case,  and  theieafter  made  a  final  order  in  the  tenant's  favor. 
From  this  order  the  present  appeal  is  taken. 

The  appellants  contend  that  neither  the  justice  nor  the  clerk  had  power  to 
adjourn  the  proceedings  until  the  tenant's  answer  was  filed,  and,  as  the  latter 
failed  to  do  this  on  the  return-day,  they  became  entitled  to  a  final  order  ab- 
solutely; citing  sections  2244,  2248,  and  2249  of  the  Code  in  support  of  this 
view.    Section  2244  provides  tbsit  "at  the  time  when  the  precept  is  return- 
able, without  waiting,  as  prescribed  in  an  action    *    *    *    in  a  district 
court  of  the  city  of  New  York,  the  person  to  whom  it  is  directed    ♦    •     ♦ 
may  file  with  the  judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of 
the  court,  a  written  answer,  verified  in  like  manner  as  a  verified  answ«r  in 
an  action  in  the  supreme  court."     This  provision  is  permissive  only,  and  not 
mandatory.     The  tenant  is  not  bound  by  it  to  so  file  his  answer;   and  in 
many  cases  he  would  deprive  himself  of  valuable  rights  by  so  doing,  aa 
under  the  rule  uniformly  enforced  in  those  courts,  he  would  thereby  waive 
all  technical  objections  to  the  jurisdiction  of  the  justice,  tlMi  sufilclency  of  the 
petition  upon  which  the  precept  issued,  as  well  as  to  the  precept  itself,  and 
also  to  the  previous  notice  in  those  cases,  wliich  notice  to  quit  is  required  as 
a  prerequisite  to  the  obtaining  of  a  precept.    The  proceeding,  being  a  statu- 
tory one,  must  be  strictly  construed,  and  any  material  defect  in  the  papers 
will  justify  the  justice  in  dismissing  it    We  think  this  section  merely  gives 
the  tenant  an  option  to  file  the  answer  or  to  wait  until  the  justice  arrives, 
when  he  may  first  object  to  the  jurisdiction  of  the  court,  the  sufficiency  of 
the  petition,  notice,  etc.,  and  then,  if  these  objections  are  overrnled,  he  may 
file  nis  answer.    Section  2248  provides:  "At  the  time  when  issue  is  joined 
the  judge  or  justice  may,  in  his  discretion,  at  the  request  of  either  party,  and 
opon  pioof  to  his  satisfaction,    *    *    *    by  consent  of  all  the  parties  who 
appear,  adjourn' the  trial  of  the  issue.    •    •    •"    Section  2249 provides:  "If 
sufficient  cause  is  not  shown  upon  the  return  of  the  precept,     •    *    •     tlie 
judge  or  justice  must  make  a  final  order  awarding  to  the  petitioner  the  de- 
livery of  the  possession  of  the  property.    •    •    •"    But,  as  we  have  before 
shown,  the  tenant  is  not  bound  to  file  his  or  her  answer  in  the  absence  of  the 
justice,  much  less  is  he  required  to  show  cause  lieforetbe  clerk;  for  even  in 
ordinary  actions,  unless  It  is  expressly  given  by  statute,  the  latter  has  no 
power  to  comp^  the  joinder  of  issue.    Meech  r.  Brvwn,  1  Hilt.  257.     The 
tenant  is  required  to  show  cause  to  the  justice  only.    There  is  one  other  sec- 
tton  (UrecUy  applfeaUe  to  the  adjournment  of  summat7 -preceedings  fn  dis- 
tolct  contts,  and  that  is  section  2299,  which  provides:  *•    •    •    H  u{]on  tKe 
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return  of  the  precept,  or  upon  an  adjonmed  day,  the  Justice  is  unable,  by 
reason  of  absence  from  the  court-room,  or  aickness,  to  hear  the  cause,  or  it  te 
shown  by  affidavit  that  lie  is  for  any  reason  disqualified  to  sit  in  the  cause,  or 
is  a  nec^sary  and  material  witness  for  either  party,  a  justice  of  any  other 
district  court  of  the  city  may  act  in  his  place  at  the  same  court- room." 
These  are  the  only  provisions  of  the  Code  expressly  relating  to  the  adjourn- 
ment of  summary  proceedings,  and  it  will  be  seen  that  by  them  the  power  of 
adjournment  is  given  to  ihe  justice  only,  and  not  to  the  clerk  in  any  case, 
either  before  or  after  issue  joined.  It  will  also  be  observed  that  ail  the  pro- 
ce«'<Iing8  must  be  had  in  the  court-room  of  the  court  where  they  were  origi- 
n:iliy  comniencpd.  No  justice  being  present  on  tlie  return-day,  and  no  pro- 
vision having  been  made  by  the  Cwie  as  to  what  shall  be  done  respecting 
tliese  proceedings  in  his  absence,  we  think  the  tenant  is  not  bound  to  appear 
from  day  to  day  until  be  comes;  and  under  such  circumstances  the  proceed- 
ings fall  entirely,  (as  was  the  case  in  ordinary  actions  in  district  courts  before 
power  was  given  the  clerk  to  adjourn  the  court  in  the  absence  of  the  justice,) 
unless  the  clerk  has  the  same  power  to  adjourn  them  tliat  be  has  to  adjourn 
actions  in  these  courts. 

Section  1292  of  the  consolidation  act,  (chapter  410,  Laws  1882,)  provides: 
"♦  *  •  Whenever  the  justice  fails  to  attend,  the  clerk  may  adjourn  in 
the  same  manner  as  the  justice  might  have  done;"  that  is,  in  the  same  way  or 
mode,  not  in  the  same  cases,  a  justice  might  have  done,  for  we  concede  a 
justice  could  not  adjourn  without  an  answer  being  filed;  but  this  the  clerk 
has  no  power  to  require.  Section  1292  is  but  a  re-enactment  of  section  6,  c. 
344.  Laws  1857.  Section  1358  of  tlie  consolidation  act,  which  professes  to  be 
merely  a  re-enactment  of  section  2289  of  the  Code  of  Civil  Procedure,  before 
referred  to.  reads:  "*  *  *  If  npon  tlie  return  of  the  precept,  or  upon  an 
adjourned  day,  the  justice  is  unable  by  reason  of  absence  from  the  court-room, 
or  sickness,  to  hear  the  cause,  atid  it  it  not  adjourned  by  the  clerk  in  accord- 
ance with  section  1292  ef  thU  act,  *  «>  *  a  justice  of  any  other  district 
court  of  tfae  city  may  act,"  etc.  This  would  be  entirely  conclusive  upon  the 
qu  ■<ition  of  the  clerk's  power  to  adjourn  these  proceedings,  were  it  not  that 
Section  2148  of  the  oonsolidation  act  says,  enumerating  a  large  number  of 
prfceding  Bactlons  including  1858:  "These  sections,  being  intended  only  to 
contain  the  substance  of  certain  sections  of  the  Code  of  Civil  Procedure 
*  *  *  or  amendments  thereof,  shall  not  be  construed  as  making  any  new 
enaiftment,  or  as  lepealiog,  modifying,  amending,  or  superseding  any  pro- 
vision of  either  of  said  Codes,  or  any  amendment  thereof,  but  shall  be  treated 
and  oonaidered  as  embraced  in  this  act,  solely  that  it  may  contain  all  pro- 
visions of  existing  laws  which  are  of  special  application  to  the  city  of  New 
York."  8o  that  the  words  in  italics  cannot  be  construed  as  making  any 
cbaage  in  the  Code  of  Civil  Procedure.  But  it  is  nut  equally  conclusive,  as 
showing  the  interpretation  which  the  legislature  put  upon  its  former  enact- 
ment, and  that  it  intended  thereby  that  summary  proceedings  instituted  in 
district  courts  should  be  subject  to  all  the  provisions  in  respect  to  the  mode 
of  procedure  prescribed  for  actions  in  such  courts,  except  as  otherwise  pre- 
scribed by  statate?  Else  why  insert  the  words  in  italics?  They  are  ineffect- 
ive as  new  legislation,  .and  can  be  rendered  effective  only  as  showing  the 
legislative  intent  of  the  former  enactment.  In  accordance  with  this  view  it 
has  been  held,  where  summary  proceedings  were  commenced  before  a  justice 
of  tbe  peace,  that  all  the  provisions  in  respect  to  the  mode  of  procedure  in 
justice's  courts  apply  to  such  proceedings.  People  v.  Loomis,  27  Hun,  328. 
If  tbe  lefislatoredUd  not  intend  that  this  proceeding  should  be  subject  to  the 
procedure  in  actions  in  district  oonrts,  tlien  it  has  utterly  failed  to  limit  tbe 
time  within  wbieh  tHe  final  order  must  be  made  by  a  justice  of  a  district 
court,  as  there  is  no  pGOTtoloa  in  the  Code  limiting  that  time.  Although  the 
legfalatuie  careful^  restricts  such  courts  to  a  speciiied  time  in  which  to  do 
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acts  in  other  cases,  section  8120  of  the  C!ode  expressly  gives  the  power  of  ad- 
journment to  the  clerks  of  district  courts  in  the  city  of  Brooklyn,  and  it  is 
diincult  to  see  why  the  legislature  intended  to  give  to  such  clerks  greater 
power  than  is  given  by  it  to  clerks  of  district  courts  in  this  city.  The.district 
courts  of  the  city  of  New  York  have  uniformly  acted  upon  the  theory  that 
Buuimary  proceedings  should  in  all  respects  be  conforme<l  to  the  practice  in 
actions  pending  in  those  courts,  where  there  was  no  express  |)rovision  of  law 
to  the  contrary,  and  the  clerks  of  those  courts  have  uniformly  acted  u{H>n 
such  construction,  and  adjourned  summary  proceedings  in  the  absence  of  the 
justice.  For  these  reasons  we  think  it  best  to  hold  that  the  clerk  had  the 
power  to  adjourn  the  proceedings  in  this  case,  that  the  justice  did  not  err  in 
receiving  the  answer  when  he  did,  and  that  be  had  jurisdiction  to  make  the 
final  order  which  he  did.  We  have  examined  the  testimony,  and  find  the  evi- 
dence quite  sufficient  to  warrant  the  justice  in  coming  to  the  conclusion  he 
did  in  this  case.    The  final  order  should  therefore  be  affirmed,  with  costs. 


Fbibeb  v.  Manhattan  Dist.  Tel.  Go. 
{Common  Pleat  of  New  York  City  and  Cotmty,  Oeneral  Term.    December  8, 188S.> 

1.  CSabbirbs  of  Goodb — Liabii.itt  for  Loss— Failttkb  to  Obst  Ikstbuctioks. 

A  oorporation  which,  though  orgranized  under  Laws  N.  Y.  1S48,  "for  the  Inoorpora- 
tiou  a&a  regulation  of  telegraph  companies, "  has  in  its  service  messengers  to  de- 
liver parcels  for  those  who  may  so  employ  It,  is  liable  for  a  loss  occasioned  by 
the  delivery,  by  Its  messengers,  of  a  parcel  contrary  to  the  Instructions  of  tbe 
sender. 

t.  Sams — Goods  to  bb  Pais  for  ov  Dblitbrt — Partial  Retubn. 

Where  a  carrier  Is  employed  to  carry  s  parcel  containing  a  suit  of  clothes  and  an 
overcoat,  with  instruotiona  to  bring  back  the  goods  if  they  are  not  paid  for,  and  the 
person  to  whom  they  are  sent  retains  a  portion  of  the  goods,  and  returns  the  others, 
sending  a  check  for  those  retained,  the  sender  cannot  ref  ase  to  receive  the  goods 
returned,  and  the  check,  and  sue  the  carrier  for  the  value  of  the  whole  parcel,  or 
for  damages,  where  it  does  not  appear  that  the  check  was  not  for  Qie  full  value  of 
the  goods  retained. 

Appeal  from  Fourth  district  court. 

Action  to  recover  the  value  of  goods  delivered  by  a  messenger  of  defend- 
ant, the  Manhattan  District  Telegraph  Company,  contrary  to  instructions  ot 
the  sender.    Plaintiff  appeals. 

Argued  before  Van  Hoesen  and  Bookstavee,  JJ. 

C*.  X.  Cohen,  for  appellant.     Vanderpoel,  Oreen  di  Cuming,  for  respondent. 

Feb  Curiam.  Though  the  defendant  was  organized  under  the  act  of  1848. 
entitled  "An  act  to  provide  for  the  incorporation  and  regulation  of  telegraph, 
companies,"  it  bad  in  its  service  messengers  whose  business  it  was  to  carry 
parcels  for  those  who  desired  to  employ  it  in  that  work.  It  is  a  necessary 
incident  to  that  business  that  the  messengers  shall  receive  and  carry  out  the 
instructions  of  the  senders  of  the  parcels  respecting  the  delivery.  If  the- 
sender  instruct  the  messenger  not  to  deliver  a  parcel  except  on  the  happening 
of  a  certain  event,  the  messenger  has  no  right  to  disregard  that  direction.  It 
matters  not  whether  the  defendant  be  a  common  carrier  or  not,  it  is  liound  to- 
obey  the  instructions  of  its  employer  respecting  the  delivery  of  packages  that 
it  undertakes  to  carry.  Tooker  v.  Gormer,  2  Hilt.  71.  In  this  case  tlie  de- 
fendant undertook  to  carry  for  Jacobs  Bros.,  to  a  Mr.  Duckworth,  of  Brook- 
lyn, a  bundle  containing  a  suit  of  clothes  and  an  overcoat,  and  the  messenger 
was  instructed  to  bring  back  the  goods  if  they  were  not  paid  for.  Mr.  Duck- 
worth, who  appears  to  be  a  responsible  man,  took  the  overcoat  and  tlie  trous- 
ers, but  refused  to  accept  the  coat  and  the  vest  because  they  were  too  tiglil. 
He  had  already  paid  Jacobs  Bros.  SIO,  and  he  gave  to  the  messenger  a  check 
for  920,  with  instructions  to  carry  it,  together  with  the  coat  and  vest,  bade 
to  Jacobs  Bros.    He  also  sent  a  letter  saying  that  the  coat  and  vest  did  nut  lit. 


Digitized  by 


Google 


€.P.  N.Y.]  BL8SY  V.  FoeTAL  TEL.  oa  117 

and  thst  when  tbey  were  made  to  fit  he  would  accept  tbem.  Jacobs  Bros,  re- 
fused to  receive  the  check,  or  the  coat  and  vest,  and  insisted  that  all  the  goods 
must  be  returned,  or  none.  Because  Duckworth  did  return  the  overcoat  and 
trousers,  Jacobs  Bros,  contend  that  the  defendant  is  liable  for  the  full  value 
of  all  the  goods  that  the  bundle  contained;  the  argument  being  that  the  leav- 
ing of  a  part  of  the ^oods  with  Duckworth  amounted,  in  law,  to  a  conversion 
at  the  entire  lot.  That  is  not  correct.  Upon  the  theory  that  the  defendant 
is  liable  for  the  loss  that  was  occasioned  by  a  violation  of  Jacobs'  instructions, 
our  duty  is  to  inquire,  what  was  the  extent  of  that  loss?  If  the  instruc- 
tions had  been  literally  carried  out,  all  the  Clothes  would  have  been  returned 
to  Jacobs  Bros.  The  grievance  is  that  the  trousers  and  the  overcoat  were 
not  brought  bank  as  well  as  the  vest  and  coat.  Jacobs  Bros,  have  no  right 
to  make  any  claim  for  the  ve^t  and  the  coat,  for  these  articles  were  returned 
to  them.  For  the  trousers  and  the  overcoat  Duckworth  paid  or  tendered 
what  he  considered  the  value,  and  there  is  nothing  in  the  evidence  to  show 
that  he  undervalued  them,  or  that  Jacol>s  Bros,  would  have  sustained  any 
loas  whatever  if  they  had  accepted  the  930  in  payment  for  those  garments. 
The  plaintiff  failed  to  offer  any  proof  as  to  the  value  of  any  of  the  articles; 
his  theory  of  the  case  being  that  he  was  entitled,  without  reference  to  the  act- 
ual value  of  the  goods,  to  recover  the  sum  that  Duckworth  would  have  been 
bound  to  pay  if  he  had  accepted  the  entire  lot  of  clothing.  The  case  is  there* 
fore  b:irren  of  evidence  to  show  that  Jacobs  Bros,  sustained  any  loss  at  all. 
Though  the  justice  may  not  have  founded  his  judgment  upon  the  right  ground, 
there  is  nothing  to  lead  us  to  the  conclusion  that  the  plaintiff  was  aggrieved 
by  the  decision.  If  Duckworth  ought  to  accept  the  coat  and  the  vest,  Jacobs 
Bros,  can  sue  him  for  the  price.  If  the  coat  and  vest  do  not  tit  rcHSonably 
well,  Duckworth'  is  not  bouud  to  take  them,  nor  ought  Jacobs  Bros,  to  be  per- 
mitted to  evade  the  question  that  Duckworth  has  raised  as  to  the  fit  of  the 
garments  by  the  technical  claim  that  goods  that  were  returned  to  them  have 
been  wrongfully  converted  by  the  defendant.  We  must  not  be  understood  as 
Intimating  that  the  defendant  would  have  been  liable  if  the  messenger  had 
collected  the  money  from  Duckworth,  and  then  lost  or  misappropriated  it. 
There  is  no  such  question  in  this  case.  Our  decision  goes  no  further  ttian  to 
bold  that,  if  a  messenger  lie  instructed  not  to  deliver  goods  except  upon  cer- 
tain conditions,  he  is  liable  if  he  makes  a  delivery  in  violation  of  those  condi- 
tions.   Judgment  affirmed. 


Elset  0.  Postal  Tel.  Co. 

ICommon  Pleat  of  New  York  CUu  and  County,  Oenerdl  Term.    December  8, 1888.) 

Tkuorafh  Cokfaniks — Dblitsbt  to  Wbono  Fbrson— Liabiutt  to  Receiver. 

One  who  wished  to  order  oysters  of  "P.  EUswortb, "  being  unable  to  recall  the 
name,  directed  a  telegraphic  message  to  **  P.  Elsey. "  On  reoeipt  at  tbe  offloe  of  de- 
livery the  message  read,  "H.  Klsey, "  and  the  clerk,  finding  no  H.  Elsey  in  tbe  city 
direcitonr,  delivered  the  message  to  John  Elsey,  who  forwarded  the  oystera,  whion 
the  sender  of  the  message  refused  to  accept,  on  the  ground  that  his  order  was  hi- 
tended  for  P.  Ellsworth.  Held,  that  the  telegraph  company  were  liable  to  the  re- 
ceiver of  the  message  for  tbe  value  of  the  oysters,  which  had  spoiled,  and  for  the 
cost  of  transportation. 

Appeal  from  First  district  court. 

Action  by  John  Elsey  against  the  Postal  Telegraph  Company  to  recover 
damages  for  error  in  the  delivery  of  a  telegram.  Defendant  appeals  from  a 
judgment  for  plaintiff. 

^gued  before  Van  Hobben  and  Bookstaver,  JJ. 

A.  W.  Kent,  for  appellant.    Beandy  &  Hatoh,  for  respondent. 

Tan  Hoesen,  J.  A  Mr.  Canham  sent  by  the  Postal  Telegraph  Cable  Com- 
pany, from  Port  Huron,  a  dispatch  ordering  the  shipment  to  him  of  5,000  oys- 
ters.   Mr.  Canham  wished  to  send  the  dispatch  to  a  Mr.  P.  Ellsworth,  an 
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oyster  dealer  of  the  city  of  New  York,  but,  being  unable  to  recall  tbe  name 
of  Ellsworth,  wrote  in  its  stead  the  name  of  Elsey,  so  that  tlie  dispatch  was 
addressed  to  P.  Elsey,  New  Yorlt.  In  telejfraphic  characters  the  letter  "P" 
is  represented  by  Ave  dots,  and  the  letter  "H"  by  four  dots,  and  the  omission 
of  a  single  dot  resulted  in  the  changing  of  the  address  from  P.  Elsey  to  H. 
Elsey.  The  person  in  charge  of  the  New  York  offlce  consulted  the  New  York 
directory,  and,  not  finding  any  H.  Elsey  in  its  list  of  names,  concluded  that 
the  dispatch  must  be  intended  for  John  Elsey,  a  fish  and  oyster  dealer  of  Wash- 
ington market,  and  therefore  altered  the  address  by  changing  Mie  letter  "H" 
into  the  letter  "J."  The  dispatch,  so  altered,  was  delivered  to  John  Elsey, 
who  filled  the  order,  and  shipped  the  oysters  to  Canham,  who  refused  to  receive 
them,  saying  that  the  man  he  dealt  with  is  P.  Ellsworth,  whose  name  he  then 
recollected.  The  oysters  were  spoiled;  and  Elsey  brings  this  action  against 
the  postal  company,  claiming  the  value  of  the  oysters,  together  with  the  cost 
of  transportation. 

According  to  the  English  decisions,  the  defendant  would  be  entitled  to  judg- 
ment in  its  favor.  Tlie  English  courts  bold  that  the  liiibllity  of  the  telegraph 
company  to  the  recipient  of  a  message  could  arise  only  from  the  negligence 
of  the  company;  that  there  can  be  no  negligence  unless  there  be  a  duty  ow- 
ing by  the  party  in  default  to  the  party  aggrieved;  and  that  such  duty  must 
arise  either  out  of  a  contract  or  of  some  rule  of  law ;  that  the  sender  has,  but 
the  person  to  whom  the  message  is  delivered  has  not,  a  contract  with  the  com- 
pany, so  that  the  supposed  duty  does  not  arise  out  of  contract;  and  tliat  the 
law  baa  not  imposed  upon  the  company  anyduty  growing  out  of  considerations 
of  public  policy.  Saul  Baron  Bramwell,  in  Dickson  v.  Reuter,  30  Moak,  Eng. 
B.  1:  "To  hold  that  the  duty  is  implied  by  law  requires  that  the  law  shall  be 
altered  so  as  to  make  a  person  liable  for  a  misrepresentation  made  carelessly, 
but  without  evil  intent.  But  it  is  never  laid  down  that  the  exemption  from 
liability  for  an  innocent  misrepresentation  is  taken  away  by  carelessness.  It 
is  argued  that  the  consequences  will  be  mischievous  if  this  action  be  not  main- 
tainable. I  am  not  of  that  opinion.  If  a  person  should  be  held  liable  for  a 
negligent  misrepresentation,  made  bona  fide,  a  great  check  would  be  put  upon 
many  useful  and  honest  communications,  owing  to  a  fear  of  being  charged 
with  negligence.  The  company  is  liable  to  the  sender  of  the  message,  and  that 
Is  a  security  for  the  proper  delivery  of  messages,  apart  from  the  natural  desire 
to  carry  on  business  properly,  so  as  to  gain  customers."  That  view  of  the 
rights  of  recipients  of  messages  has  never  been  accepted  in  this  country. 
In  the  early  case  of  De  Rtttte  v.  Telegraph  Co.,  1  Daly,  547,  (decided  in  March, 
1866,)  it  was  decided  that  the  recipient  might  maintain  an  action  against  a 
telegraph  company  for  damages  resulting  from  negligence  in  the  transmission 
of  a  dispatch,  and  from  that  time  to  this  the  courts  in  most  of  the  states  have 
nniformly  held  the  same  way.  The  following  are  some  of  the  cases  in  which 
persons  who  received  messages  without  any  contract  with  the  telegraph  com- 
pany have  been  compensated  in  damages  for  injuries  arising  from  the  negli- 
gence of  the  company  in  transmitting  dispatches:  Ellis  v.  TeUgraph  Co.,  13 
Allen,  ^6;  Rose  v.  Telegraph  Co.,  3  Abb.  Pr.  (N.  S.)  408;  Harris  v.  Telegraph 
Co.,  9  Phila.  88;  De  la  Grange  v.  Telegraph  Co.,  25  La.  Ann.  388;  Aiken  v. 
Telegraph  Co.,  58.  C.  358;  Hadleyy.  Telegraph  Co.,  15 N.  E.  Eep.  849;  Wada- 
toorth  v.  Telegraph  Co.,  8  S.  W.  Rep.  580;  Pearsall  v.  Telegraph  Co.,  44  Hap, 
532;  Elwood  v.  Telegraph  Co.,  45  N.  Y.  549;  Telegraph  Co.  v.  Dryburg,  35 
Pa.  St.  298.  Among  the  American  text-books,  the  following  assert  that  the 
recipient  of  a  message,  if  damaged  by  an  error  negligently  made  by  the  com- 
panv,  may  recover  damages:  Cooley,  Torts,  (2d  Ed.)  775;  Gray,  Tel.  §  65; 
Whart.  Neg.  §  758;  3  Suth.  Dam.  314;  Shear.  &  R.  Neg.  §  560;  2  Thomp. 
Neg.  847.  The  same  reason  for  holding  the  company  liable  to  the  recipient  of 
the  message  for  negligence  has  not  at  all  times  been  given  by  American  conrts 
and  text  writers.    Sometimes  it  lias  been  said  that  the  principle  enunciated  la 
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Latorenet  t.  Fox,  20  N.  Y.  268,  controlled,  and  that  the  companj  and  the 
sender  of  the  message,  when  they  contracted  for  the  sending  of  the  distwtcb. 
did  so  with  a  view  to  the  benefit  of  a  third  party,  namely,  the  person  to  whom 
the  message  was  sent.  In  such  a  conjuncture,  tlie  person  whose  beneht  the 
contracting  parties  had  in  contemplation  may  maintain  an  action,  if  injured  by 
the  non-performance  of  the  contract.  Hadley  v.  Telei/raph  Co.,  15  N.  £.  Rep. 
850;  Shear.  &  U.  Neg.  §  560.  In  other  cases  tlie  liability  of  the  company  is 
placed  upon  the  ground  that  the  company  has  a  quasi  public  employment,  and 
enjoys  the  benefit  of  the  right  of  eminent  domain,  and  that  the  multitude  and 
Importance  of  affairs  daily  transacted  upon  the  faith  of  the  intelligence  it  con- 
Yeys  makes  it  expedient  to  require  that  the  business  shall  be  done  without 
negligence.  Nowhere  has  the  question  been  considered  with  greater  breadth 
and  clearness  than  in  tlie  opinion  of  Chief  Justice  Daly,  in  the  D.-  Rutte  Case, 
supra,  in  which  it  is  said:  "If  we  leave  out  of  view  altogether  the  question 
with  wliom  was  the  contract  made,  the  defendants  would  still  be  liable  to  the 
plaintiff  for  putting  him  to  loss  and  damage  through  their  negligence  in  trans- 
mlttingtohiui  an  erroneous  message.  The  law  upon  this  subject  is  as  yet  un- 
defined,  for  the  business  is  of  recent  origin.  I  have  pointed  out  this  distin- 
guishing feature:  that,  though  pursued  for  reward,  it  is  designed  for  the  gen- 
eral convenience  of  the  public.  Like  the  business  of  common  carriers,  the 
interests  of  the  pablic  are  so  largely  incorporated  with  it  that  it  dilTers  from 
ordinary  bailments,  which  parties  may  enter  into  or  nut,  as  they  please.  In 
the  state  of  New  York  it  is  made  by  statute  the  duty  of  the  compiinies  to 
transmit  dispatches  from  and  for  any  individuals  with  impartiality  and  good 
faith.  Common  carriers  are  held  to  the  responsibility  of  insurers  for  the  safp 
delivery  of  the  property  intrusted  to  their  care,  upon  grounds  of  public  policy, 
to  prevent  frauds,  or  collusion  with  thieves,  and  because  the  owner,  having 
surrendered  the  possession  of  his  property,  is  generally  unable  to  show  bow  it 
was  injured  or  lust.  These  reasons,  which  are  the  ones  usually  assigned  for 
the  extraordinary  responsibility  of  common  carriers,  oinnot  be  regarded  as 
applicable  to  the  same  extent  to  telegraph  compitnies;  nor  are  there  any  rea- 
sons, in  my  judgment,  why  Uiey  should  be  held  to  the  extent  of  insurers  for 
the  correct  transmission  of  dispatches.  As  tlieir  business,  however,  is  one 
that  leads  to  their  being  intrusted  with  confidential  and  valuable  informa- 
tion, especially  in  commercial  matters,  there  are  opportunities  for  frauds  and 
abusest  which,  in  view  of  the  relation  they  occupy  to  the  public,  make  it  nec- 
essary, upon  grounds  of  public  policy,  that  they  should  be  held  to  a  more  strict 
acoountability  than  ordinary  bailees.  As  the  value  of  their  services  consists 
in  tlie  message  intrusted  to  them  being  correctly  and  diligently  transmitted, 
it  must  be  taken  for  granted  tliat  they  engage  to  do  so;  and  if  there  is  unrea- 
sonable delay,  or  an  error  committed,  it  should  be  presumed  that  it  arose  from 
their  negligence,  unless  they  can  show  that  it  occurred  from  causes  beyond 
their  control,"  It  seems  to  me  that  the  better  ground  on  which  to  place  tlie 
liability  of  the  company  for  negligence  is  that  the  Uiw,  from  considei'aiions  of 
public  policy,  will,  to  quote  the  language  of  Chief  Justice  Daly,  "take  it  for 
gntnted"  that  the  company,  by  accepting  the  message  for  transmission,  im- 
pliedly promises  both  sender  and  recipient  that  it  shall  be  forwarded  with  care 
commensurate  with  the  impoitance  of  the  work. 

Of  the  negligence  of  the  defendant  in  this  case  there  can  be  no  question. 
No  matter  how  good  the  motive  of  the  man  in  the  New  York  office, — and 
there  can  be  no  dout>t  that  he  honestly  believed  that  he  was  acting  for  thie 
best, — be  bad  no  right  to  alter  the  address  so  as  to  make  it  suit  some  nanM 
that  he  found  in  the  directory,  Thedefeudant  is  liable,  and  the  damages  are — 
Fint,  the  value  of  the  oystera ;  and,  secoudly,  the  cost  of  sending  them  to  Fort 
Huron.    Judgment  a^med. 

BooKSTAVBR,  J.,  coucurs. 
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Mattrrn  V.  Saqb. 
(Commen  Pleas  of  New  York  City  and  Cou7ity,  Special  Term.    November  84, 1888.) 

Jmatmn — Motion  to  Set  Aside — Time  op  Makiso. 

Judgment  allegfed  to  hare  been  entered  through  collusion  of  counsel  will  not  be 
set  aside  on  a  motion  made  16  xionths  after  its  entry,  sinoe  a  motion  to  set  aside  a 
judraent  for  "mistake,  inadvertence,  surprise,  or  excusable  neglect, "  under  Code 
Civil  Proo.  N.  y.  i  724,  or  for  "  irregularity, "  und.er  section  1282,  must  be  made  wittiin 
one  year,  and  the  case  does  not  fall  within  sections  1288  and  1290,  allowing  a  judg- 
ment to  be  set  aside  on  motion  "for  error  in  fact  not  arising  upon  the  trial"  within 
two  years. 

Action  by  Sophia  L.  Mattern  against  Russell  Sage  for  an  acconnting.  upon 
stock  transactions  conducted  for  her  as  braker,  for  five  yeara  ending  April, 
18ii5.  The  defendant  alleged  that  over  j$7,0Q0  was  due  him.  The  case  was 
tried  before  Granville  P.  Hawes,  referee,  who  gave  judgment  for  defendant, 
which  judgment  plaintiff  moves  to  have  vacated,  and  to  reopen  the  trial  upon 
affidavits  that  defendant's  counsel  represented  that  if  plaintiflC's  counsel  would 
be  lenient,  and  nut  too  exacting  in  the  trial  of  the  case,  it  would  be  better  for 
plaintiff,  as  defendant  would  then  settle  witli  her. 

Timothy  E.  Neville,  for  plaintiff.    Henrn  S.  Bennett,  for  defendant. 

BooKSTAVER,  J.  No  grouod  for  the  relief  asked  for  is  statefl  in  the  notice 
of  motion;  but  as  defendant's  counsel  does  not  make  any  objection  to  it  on 
that  account,  I  will  not.  If  the  moving  papers  disclose  any  ground  for  va- 
cating the  judgment,  it  consists  in  the  alleged  fact  that  defendant's  counsel 
promised  plaintiff's  counsel  that  if  be  would  so  conduct  the  case  as  to  allow 
Judgment  to  be  entered  in  defendant's  favor,  the  latter  would  pay  plaintiff's 
claim.  In  Coster  v.  Clarke,  3  Edw.  Ch.  410,  it  was  held  that  there  could  be  no 
rehearing  of  a  decree  entered  by  consent  of  counsel,  although  made  without 
the  party's  consent,  and  that  the  remedy  was  against  the  counsel,  and  if  the 
decree  was  obtained  by  fraud  or  covin,  relief  was  by  original  bill;  citing  a 
number  of  cases.  As  far  as  I  am  aware,  this  continued  to  be  the  uniform 
practice  until  the  adoption  of  the  Code.  That  authorizes  courts  on  motion  to 
relieve  a  party  from  a  judgment  entered  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  (section  724;)  and  also  to  set  aside 
a  judgment  for  iri-egularity,  (section  1282,)  if  the  motion  is  made  within  one 
year  from  the  notice  of  the  entry  of  judgment.  This  motion  was  not  made 
until  the  18th  of  October,  1888,  although  judgment  was  entered  on  the  15tli 
of  June,  1887,  and  an  appeal  taken  on  the  14th  of  July,  1887,  which  is  still 
pending.  The  motion  would  have  to  be  denied  for  the  reason  that  it  was 
not  mmle  in  time,  if  based  on  any  of  the  grounds  contained  in  these  sec- 
tions. As  far  as  I  know,  the  only  other  case  provided  in  the  Code  where  a 
judgment  may  be  set  aside  on  motion  is  for  an  error  in  fact  not  arising  on  the 
trial,  (section  1283,)  which  must  be  made  within  two  years  from  the  tiling  of 
the  judgment  roll,  (section  1290.)  The  application  in  this  case  is  not  based 
upon  any  error  of  fact,  but  upon  an  alleged  fraud.  It  needs  the  citation  of 
no  authorities  to  show  that  courts  have  an  inherent  power  to  set  aside  judg- 
ments obtained  by  fraud,  but  they  should  only  exercise  this  power  by  action, 
and  not  on  motion.  2  Story,  Eq.  Jur.  §§  1573-1575;  Freem.  Judgm.  §  90  «t 
seq.;  J  ex  v.  7aco6,  9  Daly,  297.  Cases  may  be  cited  where  such  power  has 
been  exercised  on  motion  without  objection,  but  it  is  dangerous  to  try  a  ques- 
tion of  fraud  on  affidavits,  and  the  practice  should  not  be  encouraged.  And 
this  is  especially  true  in  a  case  where,  according  to  the  plaintiff's  claim,  the 
fraud  had  for  its  object  the  deception  of  the  court,  and  the  miscarriage  of  jus- 
tice, and  wliere,  in  order  to  make  the  alleged  fraudulent  agreement  effective 
for  any  purpose,  the  attorneys  on  both  sides  must  have  been  equally  guilty. 
The  motion  must  therefore  be  denied,  with  810  costs. 
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Blunt  v.  Hibbaiu)  et  at. 
Woimium  Pleaa  of  New  York  City  and  County,  Sptdal  Term.    November  98, 1888.) 

JcKT— Right  to  JnRT  Trial — Bquttabls  Action. 

Ad  action  to  set  aside  a  composition  deed,  and  to  vacate  an  order  diachar^nf^  an 
sssignee  on  the  ground  of  fraud,  and  to  obtain  an  order  for  the  payment  in  full  of 

Slaintifr's  claim,  and  for  the  appointment  of  a  receiver,  is  an  eauitable  action,  and 
le  sending  of  Issues  to  a  jury  being,  under  (3ode  Civil  Proo.  N.  Y.  SS  969-971,  dis- 
cretionary in  such  case,  the  court  wlli  not  send  the  issues  to  a  jury  where  they  are 
very  nnmeroas,  and  involve  intricate  questions  of  law,  and  many  of  them  have  been 
decided  as  to  some  of  the  parties  in  another  action. 

This  \a  a  motion  by  defendants  fur  trial  of  issues  by  a  jury.  The  firm  of 
Baxter,  Bell  &  Co.  made  au  assignment  for  the  benefit  of  creditors  to  defend- 
ant Hibbard.  Afterwards  a  composition  deed  was  obtained  from  their  cred- 
itors, which  the  complaint  in  this  case  alleges  to  have  been  obtained  by  fraud- 
ulent representations  as  to  the  assets  and  liabilities  of  the  firm,  and  under  a 
secret  understanding  with  certain  creditors  that  they  sliould  receive  a  larger 
percentage  than  provided  in  the  deed,  and  tliat  the  assets  of  the  firm,  which 
were  sufficient  to  pay  all  creditors  in  full,  were  conveyed  to  Uibbard  upon  con- 
diti<m  tbat  he  settle  with  the  creditors  in  accordance  with  the  compromise. 
The  complaint  also  alleges  tbat  Hibbard  Qled  a  false  schedule  oi  assets  and  lia- 
biiities,  and  was  afterwards  discharged  as  assignee  on  a  petition  stating  that 
the  assets  were  insufficient  to  pay  the  compromise,  and  that  the  referee  ap- 
pointed to  state  the  accounts,  without  stating  any  account,  made  a  report  that 
the  assignee  should  be  discharged,  which  report  was  confirmed  by  the  court. 
The  defendants  deny  fraud,  and  set  up  that  the  deed  of  composition  was  ob- 
tained after  full  investigation  by  a  committee  of  creditors,  and  under  an  agree- 
ment by  the  creditors  that  absent  creditors  refusing  to  sign  the  deed,  whose 
claims  were  less  than  SlOO,  might  be  paid  more  than  the  percentage  mentioned 
in  the  deed;  that  the  assets  were  inauihcient  to  pay  the  compromise;  and  that 
UibUird  had  advanced  a  large  amount  of  his  own  money,  and  that  this  had 
b««n  done  with  the  knowledge  of  plaintiff's  assignors,  who  made  no  objection 
tlial  there  was  any  fraud.  They  also  set  up  the  statute  of  limitations,  non- 
juinder  of  the  representatives  of  deceased  partners,  and  deny  that  plaintiff  is 
tlie  real  party  in  interest. 

ChaHe$  E.  Miller,  for  plaintiff.    Ernest  Hall,  for  defendants. 

lIooKSTAVER,  J.  The  action  is  brought  to  set  aside  a  certain  composition 
deed  and  release  on  the  ground  of  fraud;  also  to  vacate  an  order  discharging 
an  assignee  on  the  ground  of  fraud,  and  to  obtain  a  decree  requiring  all  the 
defendants  to  pay  the  plaintiff  his  claim  against  the  debtors,  and  that  a  re- 
c«river  be  appointed.  The  issues  presented  for  trial  by  a  jury  are  33  in  num- 
lier.  This  fact  alone,  it  seems  to  me.  would  be  a  sufficient  reason  for  not  send- 
ing them  to  the  jury.  They  are  so  many  that  the  jury  would  necessarily  be  con- 
fused; besides,  many  of  the  issues  presented  have  been  determined  as  to  some 
of  the  parties  in  another  action,  and  intricate  questions  of  law  must  arise  upon 
the  trial  of  these  issues.  While  any  judge  would  be  glad  to  be  relieved  of  the 
responsibility  of  d^ermining  the  questions  of  fact,  I  do  not  think  his  labors 
in  Um  end  would  be  the  less;,  and  I  am  convinced  that  the  rights  of  the  par- 
tin  wonld  be  better  protected  if  a  judge  were  to  determine  all  of  the  issues, 
toth  of  fact  and  of  law.  Besides,  the  motion  was  not  made  within  10  days 
after  issue  joined,  and  I  think  it  is  too  late,  under  rule  31.  Notwithstanding 
defendants'  contention,  I  think  the  action  is  one  peculiarly  within  the  prov- 
ince of  a  court  of  equity,  and  the  sending  of  issues  to  a  jury  for  trial  is  tbere- 
'••re  discretionary,  (Code,  §§  969-971 ;)  and  where  such  intricate  questions  are 
'uvolved,  I  think,  the  discretion  should  not  be  exercised,  {Acker  v.  Leland, 
lOJ  N.  Y.  5,  15  N.  £.  Bep.  743.)  The  motion  is  therefore  denied,  without 
costa. 
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Wblis  c.  Alexandkb  et  al. 
(Sxvperior  Court  of  Wew  York  VUy.    Special  Term.    Notrember  38, 1S88.) 
Contract— PEBPOEMAifOB—TBANBFEJt  or  ItmsEer. 

The  proprietors  of  a  steam-Bhlp  line,  who  contrsot  to  buy  ooal  for  certain  8t«amer» 
for  one  year,  and  before  the  year  has  expired  sell  the  steamers,  are  liable  for  fail- 
ure to  receive  and  pay  for  the  coal  for  the  whole  year. 

Action  by  Mary  Wells  against  Francis  Alexander  and  others,  of  the  Xew 
York,  Havana  &  Mexican  Mail  Steam-Ship  Line,  on  a  contract  to  bay  coal  for 
three  steamers  for  one  year  from  January  1.  1888.  The  second  defense  was 
that  defendants  sold  the  steamers  J  une  25. 1888,  and  did  not  subsequently  need 
the  coal,  and  plaintiff  demurred. 

Wilcox,  Adams  <6  ifaeklin,  for  plaintiff.  Carter,  Rollins  &  Ledyard,  for 
defendants. 

Frzxdh AN,  J.  The  complaint  set  forth  establishes  a  contract  by  which  tlie 
sellers  became  bound  to  deliver  and  the  purchasers  becnme  bovind  to  receive 
and  pay  for  the  coal  mentioned,  so  far  as  the  three  steamers  speciflcally  men- 
tioned are  concerned.  The  price  was  fixed,  and  the  duration  of  the  contnict 
limited  to  the  period  commencing  January  1,  1888,  and  ending  December  31, 
1888.  As  to  the  quantity,  the  implication  is  that  the  contract  was  to  cover 
all  the  coal  required  by  the  said  three  steamers  during  the  year  1888.  Tb« 
only  objection  offered  relates  to  such  other  steamers  as  defendants  might  wish  _ 
to  add.  The  contract  being  as  stated,  the  defense  demurred  to  is  controlled 
by  the  authorities,  wliich  hold  that  contract  rights  cannot  be  terminated  or 
abridged  by  voluntary  transfer  ot  interest.  The  plaintiff  is  entitled  to  judg- 
ment on  demurrer  to  the  second  defense eonbiined  in  defendant's  answer,  with 
costs. 


BoEBER  e.  Dawson. 
(C<t|/  Cawrt  of  Hfew  York,  Otneral  Term.    December  87, 1888.) 

1.  EIxECUTioK — AoAiirgT  TEB  Febsoi! — Whbx  Auowbd — Okdbb  of  Akrbst. 

Under  Code  Civil  Froc.  N.  Y.  §  519,  as  amended  by  Laws  1886,  c.  672,  allowing  an 
order  of  arrest  where  the  complaint  alleges  that  the  money  was  received  or  the 
property  was  fraudulently  misapplied  by  an  agent,  and  declaring  that  a  judgment 
for  defendant  is  not  a  bar  to  a  new  action  to  recover  the  money  or  chattel,  an  action 
for  money  oonverted  \ntA  agent  is  «x  dtHieto,  and  the  right  to  arrest  Is  a  t»rt  of  it; 
and  under  section  1487,  allowing  an  exeoation  against  the  person  where  the  right 
to  arrest  depends  on  the  nature  of  the  action,  such  execution  may  issue,  though  no- 
order  of  arrest  has  been  granted. 

%  Saub— JcsQUBirr  Ektbbbs  with  Clekk— Collatekai.  Attack. 

A  judgment  entered  with  the  derk,  when  application  should  have  been  made  to 
the  court,  Is  rddable  only,  and  oan  be  attacked  only,  by  direct  motion  founded  on 
the  Irregularity,  and  will  authorize  an  execution  against  the  person. 

Appeal  from  special  term. 

Action  by  William  Roeber  against  Geoi^e  W.  Dawson.  An  execution 
against  the  person  was  vacated,  and  plaintiff  appeals.  Code  Civil  Proc.  X.  Y. 
I  549,  as  amended  by  Laws  1886,  c.  672,  provides  that  "a  defendant  may  be 
arrested  in  an  action,  as  prescribed  in  this  title,  where  the  action  is  brought 
for  either  of  the  following  causes:  *  *  *  (2)  To  recover  damages  for 
*  *  *  misconduct  or  neglect  in  office,  or  in  a  professional  employnent; 
fraud  or  deceit;  *  *  *  or  to  recover  for  money  received,  or  to  recover 
property,  or  damages  for  the  conversion  or  misapplication  of  property, — 
where  it  is  alleged  in  the  complaint  that  the  money  was  received  or  the  pi<o]>* 
erty  was  embezzled  or  fraudulently  misapplied  by  a  public  offleer,  or  by  an  at- 
torney, solicitor,  or  counselor,  or  by  an  officer  or  agent  of  a  corporation  or 
banking  association,  in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity.    Where  such  allegation  la 
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made,  the  plaintiff  cannot  recover  unless  be  proves  the  same  on  trial  of  the 
action;  and  a  Judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel.  *  •  ♦  (4)  In  an  action  upon  contract,  ex- 
press or  Implied,  other  than  a  promise  to  marry,  where  it  is  alleged  in  the 
complaint  that  the  defendant  was  guilty  of  a  fraud  in  contracting  or  incurring 
the  L'ability,  or  that  he  has,  since  the  making  of  the  contract,  or  in  contem- 
plation of  the. making  of  the  same,  removed  or  disposed  of  his  property  witti 
intent  to  defraud  his  creditors,  or  is  about  to  remove  or  dispoee  of  the  same 
with  like  intent;  but,  where  such  allegation  is  made,  the  plaintiff  cannot  re- 
cover unless  he  proves  the  fraud  on  the  trial  of  the  action,  and  a  judgment  for 
the  defendant  is  not  a  bar  to  a  new  action  to  recover  upon  the  contract  only." 
Section  1487  provides  that,  "where  a  judgment  can  be  enforced  by  execution, 
*  •  •  an  execution  against  the  person  of  the  judgment  debtor  may  be  Is- 
sned  thereupon,  *  *  *  where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action.     *    *    *" 

Argued  before  McAdah,  C.  J.,  and  IN'ehkbas  and  Browne,  JJ. 

B.  P.  Wilder,  for  appellant.     W.  0.  McCrea,  for  respondent. 

P£R  Curiam.  The  action  is  for  money  converted  by  the  defendantas  agent 
in  a  fiduciary  capacity,  it  was  formerly  regai-ded  as  an  action  on  contract, 
and  the  right  of  arrest  extrinsic.  Segelken  v.  Meyer,  94  N.  Y.  484;  Donovan 
v.  Cornel,  8  Civ.  Froc.  K.  283.  The  allegation  of  conversion  was  treated  as 
surplusage,  and  not  issuable,  (Id.,)  and  no  execution  against  the  person  could 
issue  unless  an  order  of  arrest  liad  been  obtained  prior  to  judgment,  (  Wood  v. 
Henry,  40  N.  Y.  124.)  Since  the  amendment  made,  in  1886,  to  section  549 
of  the  Code,  this  rule  has  been  changed.  The  right  to  arrest  in  such  a  case  is 
no  longer  extrinsic  to  the  cause  of  action,  but  is  made  an  essential  part  of  it. 
The  action  is  (by  this  section)  treated  as  one  ex  delicto;  for  the  last  portion 
of  section  549  provides  that  a  judgment  for  the  defendant  will  not  bar  a  new 
action  (ex  oontracUi)  to  recover  the  money.  The  judgment  in  such  an  action 
(ex  delicto)  authorizes  an  execution  against  the  person  without  the  prerequi- 
site of  an  order  to  arrest.  Code,  §  1487.  The  court  below,  in  holding  other- 
wise, clearly  erred  in  its  construction  of  section  549,  supra.  The  fact  that 
the  plaintiff  entered  judgment  with  the  clerk,  witho'it  application  to  the 
court,  may  have  rendered  the  judgment  voidable  for  Irregularity,  but  not 
void.  It  can  only  be  attacked  by  a  direct  motion  founded  on  the  irregularity 
complained  of.  It  is  good  until  set  aside,  and  while  in  force  is  sufficient  to 
authorize  an  execution  against  the  person.  It  follows  that  the  order  appealed 
from  must  be  reversed,  with  costs. 


YoxjMO  e.  BmcB.    Watson  o.  Sakb.    Woods  e.  Saub,  (two  cases.) 
(City  Court  of  New  York,  Oeneral  Term.    September  89, 1888.) 

,  C0RFORATIO178 — LlABIUTT  Of  Stockbou^ss — BiTPOscumrr. 

Under  the  business  corporations  act  (Laws  H.  Y.  1876,  o.  611)  an  aotion  may  be 
maintained  to  enforce  a  stockholder's  liability  pending  an  action  against  the  corpo- 
ration, and  before  judgment  therein.    Following  WaUon  v.  Ooe,  17  N.  £.  Bep.  67S. 

,  Saws — Dibchakqi  or  Lixbilitt — Fatmbkt  befoki  Jusomeiit. 

Payment  by  the  holder  of  fully  paid-up  stock  of  an  amount  equal  to  the  par  value 
of  such  stoclc,  to  a  creditor  of  ttie  company,  though  made  before  judgment  in  the 
action  brought,  is  a  good  defense  to  actions  subsequently  brought  agamst  ttie  same 
stockholder  l^  other  creditors  of  the  company. 

PLBADiire — ^DxicuBRZB — Effect. 

iSuch  defense  having  been  set  up  In  an  answer,  a  demurrer  thereto  admits  the 
payment. 

Appeal  from  special  term. 
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The  complaint  in  the  first  of  the  above^ntitled  actions  alleges,  in  sabstance, 
.that  the  American  Opera  Company  (Limited)  was  on  the  19th  day  of  Febru- 
.ary,  1886,  a  domestic  corporation,  duly  incorporated  on  that  day,  and  having 
tL  place  of  business  in  the  city  of  New  York,  as  an  opera  company;  that  de- 
fendant was  one  of  the  incorporators,  and  a  stockholder  therein,  owning  50 
shares  of  sti>ck,  fully  paid  for,  and  of  the  par  value  of  $100  per  share;  that  the 
-capital  stock  of  said  company  was  fixed  at  8250,000,  and  subsequently,  on 
July  23,  1886,  increased  to  8500,000,  of  which  ciipital  only  8148,600  lias  been 
paid  in;  (and  in  the  second  paragraph  of  the  complaint)  that  plaintiff  is  a 
-creditor  of  said  corporation,  which  is  indebted  to  plaintifF  for  damages  for  the 
breach  of  its  contract  made  about  July  1,  1886,  for  services  to  be  rendered  by 
plaintifF  as  a  singer,  for  25  weeks,  at  a  salary  of  $25.50  a  week,  payable  weekly, 
wlilch  contract  said  corporation  wholly  refused  to  perform  on  and  after  De- 
-cember  11,  1886,  whereby  plaintiff  sustained  damages;  and  that  plaintiff  re- 
covered judgment  for  such  damages  in  this  court  on  the  16th  day  of  May,  1887, 
for  8583.06,  which  is  still  owing  and  unpaid,  and  on  which  execution  has  been 
duly  issued  and  returned  wholly  unsatisfied.  Wherefore  plaintiff  charges  de- 
fendant, as  a  stockholder,  with  liability  for  said  indebtedness,  under  section 
87,  c.  611,  Laws  1875,  on  the  ground  that  said  capital  fixed  is  not  paid  in,  and 
demands  judgment  against  defendant  for  8663.24,  with  interest  from  May  16, 
1887,  and  costs,  and  alleges  personal  service  of  the  summons  on  defendant,  on 
or  before  April  7, 1887.  The  defendant,  in  her  answer,  denies  any  knowledge 
^r  information  sufficient  to  form  a  beUef  as  to  the  truth  of  the  allegations  con- 
tained in  the  second  paragraph  of  the  complaint.  And  for  a  further  and  sep- 
arate defense,  she  alleges,  in  substance,  that  the  Southern  Trust  Company,  on 
or  about  the  2lBt  day  of  February,  1887,  recovered  a  judgment  against  the 
said  American  Opera  Company  on  a  promissory  note  made  by  said  company 
to  Calvin  S.  Brice,  husband  of  defendant,  for  the  sum  of  85,120.  the  amount 
of  said  note.  Interest,  and  costs;  that  on  February  21,  1887,  an  execution- waa 
issued  upon  said  judgment  against  the  Americau  Opera  Company,  and  that 
the  same  was,  before  the  commencement  of  this  action,  returned  wholly  un- 
satisfied; that  thereafter,  and  on  or  about  April  20,  1887,  the  said  Southern 
Trust  Company  commenced  an  action  against  this  defendant,  as  a  stockholder 
of  said  American  Opera  Company,  to  recover  the  amount  of  said  note,  etc. ; 
that  the  total  liability  of  defendant  for  the  debts  of  said  American  Opera  Com- 
pany has  never  exceeded  85,000;  that  about  May  6, 1887,  defendant  paid  to  the 
Southern  Trust  Company  the  sum  of  85,000,  and  the  same  was  accepted  in 
satisfaction  of  her  liability  on  the  said  note,  and  in  full  satisfaction  of  said 
judgment,  whereupon  said  action  was  discontinued  by  tlie  Southern  Trust 
Company.  Plaintiff  demurred  to  the  new  mntter  alleged  in  the  answer  as  a 
separate  defense,  on  the  ground  that  it  slated  "no  facts  sufficient  to  constitute 
a  defense  in  this  action,  and  is  therefore  insufficient  in  law."  On  June  13, 
1887,  an  order  was  made  by  Justice  Nehrbas,  overruling  the  demurrer,  and 
for  judgment  In  favor  of  defendant,  dismissing  the  complaint  with  costs;  and 
on  April  25.  1888,  judgment  was  entered,  dismissing  the  complaint,  and  for 
cost  to  the  defendant  amounting  to  847.18,  her  costs  and  disbursements  in  this 
action.  The  pleadings  iu  each  of  the  aliove  cases  are  substantially  the  same, 
and  the  same  questions  are  presented  on  the  appeal  in  each  ca^e. 

Argued  before  McGown  and  Pttshke,  J  J. 

Wm.  W.  Badger,  for  appellant.  Simpson,  Thacher  d-  Barnum,  for  x^ 
Bpondent. 

McGowN,  J.,  {after  stating  the  facts  as  above.)  The  above  actions  are  of 
the  same  nature  as  several  others  brought  in  this  court  for  the  purpose  uf  de- 
termining the  personal  liability  of  a  stockliolder  of  the  American  Opera  Com- 
pany, under  chapter  611  of  the  Laws  of  1»75.  This  action  was  commenced 
on  April  7, 1887,  at  which  time  no  judgment  had  been  obtained  by  the  plain- 
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liff  against  Urn  American  Opera  Companj;  as  the  plaintiff  did  not  recover  hts^ 
Judgment  until  the  16tb  day  of  May,  1887.    The  Southern  Trust  Company 
obtained  a  judgment  on  the  2l8t  day  of  February,  1887,  against  the  American 
Opera  Company  on  ii  promissory  note  for  j^,UOO,  and  an  execution  was  issued' 
tliereon  on  tlie  same  day,  and  returned  wholly  iinjatisSed,  before  the  coni^ 
roencement  of  the  action,  by  the  Soutiiern  Trust  Com{Kiny,  viz.,  on  April  20, 
1887,  on  which  day  an  action  was  commenced  by  ihe  Southern  Trust  Com- 
pany against  this  defendant,  as  a  stockholder,  etc..  to  recover  the  amount  of 
ttiesaid  promissory  note;  and  defendant,  on  May  6,  1887,  paid  to  the  South- 
ern Trust  Company  the  sum  of  S5,000  in  full  satisfaction  of  her  liability  on 
suid  note.    Justice  Kehkbas,  in  bis  opinion,  holding  that  on  April  7,  1887, 
nhen  this  action  whs  commenced,  plaintiff  'liad  no  existing  cause  of  action- 
against  the  defendant,  inasmuch  as  the  judgment  recovered  by  the  plaintiff 
iigainst  the  American  Opera  Company,  had  not  been  recovered,  or  executioiv 
tliereon  returned  unsatisfied,  at  the  time  of  the  commencement  of  tliis  action- 
mi  April  7,  1887 ;  said  jiiilgraent  not  having  been  recovered  until  the  16th  day 
of  May,  1887;  and  that  defendant's  liability  did  not  become  fixed  until  May 
16, 1887,  and  that  defendant  had  on  May  6.  1887,  discharged  her  liability  as  a 
stockholder  by  payment  to  tlie  Southern  Trust  Company  of  the  sum  of  i$5,000, 
the  amount  claimed  in  the  suit  of  the  Southern  Trust  Company  against  her, 
i-ommenced  on  April  20, 1887.    In  deciding  that  plaintiff  had  no  existing  cause 
of  action  against  tlie  defendant  for  the  reason  that  no  judgment  had  been  ob- 
tained and  execution  returned  thereon  unsatiRfled  in  plaintiff's  action  against 
the  American  Opera  Company  at  the  time  of  the  commencement  of  this  suit. 
Justice  Nkhrbas  followed  the  ruling  of  this  court  on  that  question,  whicli- 
ruling  was  affirmed  by  the  general  terra  of  the  court  of  common  pleas,  on  an 
iijipeal  in  Rir.hards  v.  Beach,  12  N.  Y.  St.  Kep.  136,  and  many  similar  cases- 
(It-cided  in  this  court.    The  court  of  appeals,  however,  have  in  Walton  v.  Coe, 
17  N.  £.  Rep.  676,  overruled  the  decision  of  this  court  and  of  the  court  of 
oinmoii  pleaa  made  in  the  cases  above  referred  to,  and  hold  thai  under  th& 
hKiot  1875  it  is  not  necessary  first  to  obtain  judgment  against  the  corpoi-a- 
tion,  and  have  execution  thereon;  and  that  the  same  is  not  made  a  condition 
under  said  act  to  the  commencement  of  a  suit  by  a  creditor  against  a  stock- 
holder.    In  holding  that  defendant  discharged  her  liability  as  a  stockholder 
by  the  payment  by  her  to  the  trust  company  the  amount  of  her  liability,  Jus- 
tice Kehbbas'  decision  is  in  full  accord  with,  and  sustained  by,  the  decisions 
of  the  court  of  appeals  In  Qarrison  v.  Howe,  17  N.  Y.  458;   Weeks  v.  Love,  50 
N.  Y.  572;  Mathez  v.  Neidig,  72  N.  Y.  100;  Pfohl  v.  Simpson,  74  N.  Y.  148. 
The  payment  made  \)j  defendant  was  clearly  "under  legal  compulsion."    An- 
action  bad  been  commenced  Hgainst  her  for  a  cause  of  action,  to  which  she  had 
no  legal  or  honest  defense.    Site  was  not  required  to  incur  the  expense  of  a 
defense,  where  none  existed,  nor  to  wait  fur  the  recovery  of  the  judgment 
against  her,  and  thus  subject  herself  to  unnecessary  costs.    Justice  Neurbas, 
in  his  opinion,  further  says  that  "it  is  a  rule  of  pleading  that  on  a  demurrer 
the  court  will'consider  the  whole  record,  and  give  judgment  for  the  party  who, 
on  the  whole,  appears  to  be  entitled  to  it."    This  ruling  is  sustained  by  th& 
opinion  of  Chief  Justice  McAdam  in  Richards  v.  Brioe,  at  general  term,  filed 
February.  10,  1888,  13  N.  Y.  St.  Rep.  728.  which  ruling  was  not  overruled  in 
Walton  V.  Co€,  hereinbefore  referred  to.    See,  also,  Richards  v.  Coe,  19  Abb. 
S.  C.  79:  Fottnfl' V.  JSrfce,  N.  Y.  City  Ct.  Sp.  Term,  June,  1887.    The  demur- 
rer of  the  plaintiff  to  the  separate  defense  set  up  in  defendant's  answer  admits 
all  socb  matters  of  fact  as  were  therein  suflSciently  pleaded,  thus  admitting 
the  payment  by  the  defendant  to  the  Southern  Trust  Company  of  the  amount 
<>t  her  liability  as  a  stockholder;  and,  as  before  stated,  such  payment,  being 
iidmitted  by  the  demurrer,  was  a  good  defense  to  this  action,  and  which  could 
be  set  up  on  a  new  trial,  and  would  be  a  good  defense  on  such  trial.    Fur  th& 
reaaon*  above  stated  the  judgments  appealed  from  must  be  affirmed,  with  costSr 
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but  with  liberty  to  the  plaintiff  to  withdraw  his  demurrer  on  payment  within 
10  days  of  $20  costs  of  the  tnxl  of  an  issue  of  law  io  one  action,  and  the  costs 
of  appeal  in  one  action,  to  be  taxed.  If  this  condition  is  not  oompUed  with, 
the  afSrmance  will  be  absolute,  with  costs  in  each  action. 


Gallagher  o.  O'Nbil. 
(CUy  Court  of  New  York,  Oeneral  Term.    December  27, 1888.) 

1.   COMTEMPT— APPIAI/— DiSOaiBOE  ON  Hl£E18  CORPUS. 

One  comttiitted  for  contempt  may  prosecute  an  appeal  from  the  order  Of  oommit- 
ment,  though  he  has  been  dlsoharged  on  habeas  corpus. 
i.  8akb — ^Rbfusal  to  Dblitbb  Pbofbbtt  to  RBCKrrxB— Disfdtsij  Trio. 

An  order  adjudging  defendant  in  contempt  for  refusal  to  deliver  certain  property 
to  a  receiver  in  supplementary  proceedings  Is  void  where  It  is  shown  that  title  to 
the  property  is  In  dispute. 
8.  Sams— PowKR  to  PnuisH— Anomrr  or  Frm. 

Where  there  is  no  proof  of  loss  to  creditors,  an  order  committing  defendant  for 
refusal  to  deliver  property  to  the  receiver,  until  he  pay  a  fine  of  $500,  is  erroneous, 
since,  under  Code  Civil  Proa  N.  T.  S  33S1,  a  court  can  summarily  fine  a  party  for 
misconduct  only  to  the  amount  of  $250  and  costs. 

Appeal  from  special  term. 

Upon  the  conclusion  of  the  defendant's  examination  in  supplementary  pro- 
eeedings,  an  order  was  made  appointing  a  receiver  of  his  property.  The  order 
contains  the  following  special  provision:  "And  the  said  judgment  debtor  Is 
hereby  ordered  to  deliver  to  said  receiver  all  liis  property,  debts,  equitable  in- 
terests, rights  and  things  in  action,  effects  and  estate,  real  and  personal,  not 
exempt  by  law  from  execution,  and  more  particularly  the  (ixtures,  stock  in 
trade,  and  receipts  of  the  saloon  No.  757  Third  avenue,  in  the  city  of  New 
York."  Tlie  receiver  made  demand  upon  the  defendant  to  deliver  over  in  ac- 
cordance with  this  provision,  and  upon  the  defendant's  failure  so  to  do  rooved 
to  punish  him  for  contempt.  The  defendant  swore  that  lie  did  not  own  the 
saloon  referred  to  in  the  order,  that  it  belonged  to  his  wife,  and  that  a  Mrs. 
Conway  had  an  interest  in  it,  and  that  the  only  interest  the  defendant  had 
therein  was  as  employe  on  a  salary  uf  S15  per  week.  The  court,  at  special 
term,  made  an  order  adjudging  the  defendant  in  contempt  for  refusing  to  de- 
liver the  saloon  to  the  receiver,  fined  him  8500  for  bis  miscondaot,  and  di- 
rected that  the  defendant  be  imprisoned  for  30  days,  and  until  he  paid  the  tine 
imposed.  The  defendant  was  imprisoned  under  thecommitment  provided  on 
this  order,  and  obtained  bis  liberty  under  a  writ  of  habeas  corpus,  in  which 
proceeding  it  was  adjudged  by  the  supreme  court  that  "the  commitment  and 
order  on  which  it  was  based  were  void,  because  they  were  in  excess  of  the 
jurisdiction  of  the  justice  who  made  said  order  and  directed  said  oommitment.'' 
The  present  appeal  was  taken  by  the  defendant  from  the  order  for  commit- 
ment above  referred  to. 

Argued  before  MoAdam,  C.  J.,  and  Nehrbab  and  Browne,  JJ. 

D.  W.  Nmoberger  and  E.  Fikman,  for  appellant.  /.  A.  Cantor,  for  re- 
spondent. 

MoAdam.O.  J.,  {(^fler  stating  the  facta  as  above.)  If  it  appears  upon  the 
return  of  a  writ  of  habeas  eorjms  that  the  prisoner  is  in  custody  biy  virtue  of 
a  mandate  in  a  civil  action  fur  contempt,  he  may  be  discharged  when  the 
mandate  is  defective  in  substance  required  by  law,  rendering  it  void,  or  when 
it  was  issued  in  a  ease  not  allowed  by  law,  {Pe(^e  v.  Siley,  25  Hnn,  587;) 
and  when  one  is  discharged  on  habeas  corpus,  a  rearrest  is  unlawful,  the 
matter  being  res  a/ijudioata.  Wells,  Res.  Adj.  §  421.  The  defendant  was 
therefore  secure  against  further  proceedings  under  the  illegal  or^er  appealed 
from,  without  prosecuting  this  appeal,  but  this  circumstance  does  not  prevent 
lilm  from  havlBg  bis  appeal  considered.    We  concur  in  the  dispoaition  made 
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of  the  Older  by  the  supreme  court,  and  agree  that  it  was  granted  In  excess  of 
authority,  is  defective  in  substance,  and  was  properly  adjudged  to  be  Yoid, 
for  the  following  among  other  reasons:  The  title  to  the  property  was  in 
dispute,  and  an  order  for  deUvering  it  over  to  the  receiver  could  not  be  made. 
Bank  v.^ugsUy,  47  N.  Y.  368;  People  v.  Conner,  15  Abb.  Pr.  (N.  S.)  430. 
Where  property  is  in  possession  of  a  third  person  claiming  title,  no  matter 
how  fraudulent  the  transfer,  the  court  cannot  order  it  to  be  delivered  up, 
{Tovon  V.  Insurance  Co.,  4  Bosw.  683;)  the  proper  remedy  being  an  action 
by  the  receiver  to  test  the  question  of  ownership,  [Rodman  v.  Henry,  17  N. 
Y.  482.)  There  was  no  power  in  the  court  l»Iow  to  ignore  this  disputed 
question  of  title,  and  to  order  the  judgment  debtor  to  deliver  over  property 
not  confessedly  bis.  Bank  v.  Pugnley,  supra.  This  objection  goes  to  the 
very  foundation  of  the  judge's  authority  to  make  the  order,  makes  it  open  to 
a  motion  to  vacate  it,  or  to  attack  upon  habeas  corpus,  as  unauthorized  in  the 
first  instance.  Where  a  proper  conviction  has  been  had,  the  court  may  issue 
a  new  commitment,  omitting  the  illegal  and  improper  portions  of  the  old  pro- 
cess, but  cannot  retry  the  defendant  for  the  same  offense.  Snyder  v.  Van 
lngau,9  Hun,  569;  ifurad  v.  Thomas,  66  How.  Fr.  100,  30  Hun,  82;  People 
V.  Grant,  13  Civil  Froc.  B.  183.  Thein  flrmity  in  this  case  consists  of  more 
than  an  irregularity,  for  it  goes  to  the  root  of  the  proceeding,  and  is  incura- 
ble by  new  cuder  or  otherwise.  The  order  directed  the  defendant  to  be  com- 
mitted to  jail  for  his  refusal  to  deliver  the  saloon  to  the  receiver,  which  order 
assomed  the  aUlity  of  the  defendant  to  make  such  delivery;  yet  the  judge  ig- 
nored that  portion  of  section  2285  of  the  Code,  which  provides  that  "  where 
the  misconduct  proved  consists  of  an  omission  to  perform  an  act  or  duty, 
which  is  yet  in  the  power  of  the  offender  to  perform,  he  sliall  be  imprisoned 
only  until  he  has  performed  it,  and  paid  the  fine  imposed;"  and  directed  tliat 
the  defendant  be  imprisoned  until  he  paid  a  flne  of  $500  and  costs.  There 
Was  nothing  before  the  judge  warranting  the  imposition  of  any  sucli  flne. 
There  was  no  proof  of  loss  to  the  creditor,  and  no  assessment  of  damages;  and 
tfx  all  that  appears  the  fine  was  arbitrarily  imposed,  withont  regard  to  the  le- 
gal loss  or  indemnity  required.  This  is  unautliori2ed.  Sudlow  v.  Knox,  7 
Abb.  Fr.  (N.  S.)  411;  De  Jonge  v.  Brmneman,  23  Hun,  332;  Coal  Co.  v. 
Heekaher,  42  Hun,  534;  PenUni  v.  Denptey,  2  N.  Y.  Supp.  763,  (Dec.  14, 
1888. )  True,  the  court  may  summarily  flne  a  delinquent  9250  Cor  disobedience 
to  an  order,  in  addition  to  costs,  (Code,  §  2284;)  but  where  the  fine  goes  l>e- 
yond  this,  and  is  for  the  indemnity  of  the  party,  the  loss  or  injury  must  be  le- 
ffMy  ascertained  and  assessed,  that  the  court  may  know  what  indemnity  is 
neeessary,  (vide  cases  before  cited.^  Where  the  commitmentis  made  in  a  case 
falling  ander  the  first  part  of  section  2285  of  the  Code,  i.  «.,  where  the  party 
yet  has  the  power  to  perform  the  act  required,  the  limitation  as  to  the  dura- 
tion of  imprisonment  (not  exceeding  six  months)  does  not  apply,  beaiuse  the 
party  has  it  In  bis  power  to  terminate  the  imprisonment  at  pleasure  by  com- 
plying with  the  act  required.  In  re  Haigh,  Supreme  Ct.,  Lawrence,  J., 
Daily  Beg.,  Jan.  20, 1887.  So  that  the  commitment  was  not  irregular  in  fail- 
ing to  limit  the  duration  of  the  imprisonment  to  six  months.  The  real  ditS- 
culty  is  that  tlie  court  required  the  defendant  to  perform  an  act  he  had  not 
the  ability  to  comply  with,  as  the  property  required  to  be  delivered  up  was 
claimed  by  the  wife  of  the  defendant,  and  Mrs.  Conway,  who  asserted  title  to 
it;  and  he  as  their  employe  could  not  be  legally  required  to  deliver  up  their 
property  until  it  was  first  decided  in  an  action  to  be  brought  by  the  receiver 
that  the  property  was  not  theirs,  but  bis.  There  is  no  legal  ground  upon 
which  the  order  can  l>e  sustained,  and  it  must  be  reversed,  with  costs. 

Nbhbbas  and  B&owmk,  JJ.«  coucue. 
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Oanda  et  at,  o.  Zslleb. 

(Otty  Cawt  of  Now  York,  Omurral  Term.    December  81, 1S88.) 

1.  NxooTiABLB  Ikstruments— Bona  Frox  Holdiiu— CoKsmoHi— Byiskhob. 

A  promissory  note  or  check,  absolute  on  its  tece,  cannot  be  shown  b7  parol  to  be 
conditional  as  against  a  holder  for  value ;  nor  is  parol  evidence  of  an  agreement  to 
extend  the  time  of  payment  admissible,  the  Instrument  being  in  terms  payable  at 
a  time  certain.  > 

8.  SaKB— CONBIDBSATTOR— SCBRSRDER  Or  DRAFT. 

A  promissory  note,  given  in  acceptance  of  a  draft  surrendered  to  the  maker,  is 
upon  sufficient  consideration. 

Appeal  from  trial  lerm. 

Action  by  John  Canda  and  others  against  Loren  Zeller,  as  surviving  part- 
ner, etc.,  on  two  notes  and  two  checks.  Yerdict  and  judgment  for  defend- 
ant, new  trial  denied,  and  plaintiffs  appeal. 

Argued  before  McAdah,  G.  J.,  and  Nehrbas  and  Browne,  JJ. 

/.  W.  Shepard,  for  appellants.    Bdward  Miehling,  for  respondent. 

Browke,  J.  The  action  was  brought  upon  two  promissorr  notes  and  two 
checks,  made  by  Benner  &  Zeller  to  the  order  of  the  plaintiffs.  The  making 
and  delivery  of  the  checks  and  notes  were  conceded,  as  were  also  the  formal- 
ities as  to  presentation  and  demand,  to  charge  the  defendant  with  liability. 
The  defense  presented  upon  the  trial  was  failure  of  consideration,  and  that 
there  was  an  oral  condition  attached  to  the  notes  and  checks,  that  the  makers 
were  not  to  be  charged  with  liability  unless  one  Mrs.  Fitzpatrick  performed 
a  certain  contract  she  had  with  the  makers  for  the  erection  of  some  buildings, 
and  that  the  time  of  payment  was  to  be  extended  from  time  to  time  until  she 
complied  with  her  contract.  The  learned  justice  submitted  to  the  jury  the 
question  as  to  whether  said  oral  contract  concerning  the  notes  and  checks  was 
made,  and.  if  made,  whether  Mrs.  Fitzpatrick  completed  lier  contract;  and 
instructed  the  jury  if  they  found  that  such  an  arrangement  was  entered  into, 
and  tliat  Mrs.  Fitzpatrick  failed  to  fulfill  her  contract  with  the  defendant, 
the  latter  was  entitled  to  a  verdict.  The  jury,  under  this  charge,  found  in 
favor  of  the  defendant.  The  plaintiffs  moved  for  a  direction  in  their  favor; 
tdso  for  a  new  trial  after  rendition  of  the  verdict;  both  of  which  were  denied. 

We  think  the  learned  justice  erred  in  receiving  oral  evidence  tending  to 
vary  the  terms  of  the  contract,  after  good  consideration  had  been  shown  there- 
for: and  also  in  submitting  the  question  to  the  jury.  He  should  have  granted 
the  plaintiffs'  motion  for  a  direction  of  a  verdict  in  their  favor.  The  checks 
and  notes  were  absolute  on  their  face,  and  parol  evidence  was  Inadmissible 
to  vary  or  contradict  their  terras.  1  Daniel.  Neg.  Inst.  §  80:  Willsev.WhUa- 
ker,  22  Hun,  242.  Daniel,  in  the  context  to  the  rule,  says  that  "it  is  not 
permissible  to  receive  oral  evidence  to  show  that  the  notes  or  checks  were  not 
to  be  paid  until  the  amount  was  collected  from  certain  sources."  Here  evi- 
dence was  received  showing  that  the  notes  were  not  to  be  paid  until  Mrs. 
Fitzpatrick  had  so  far  completed  her  contract  as  to  be  entitled  to  payments 
to  the  extent  of  the  amounts  named  in  the  instruments.  Nop  is  it  permissi- 
ble to  receive  evidence  of  an  oral  agreement  to  prolong  or  vary  the  time  of 
payment  otherwise  than  the  instruments  themselves  declare.  This  rui»  is 
so  well  Ingrafted  upon  our  practice  that  it  seems  a  work  of  supererogation 
to  do  more  than  state  it,  and,  when  violated,  to  point  out  the  error. 

In  this  case  testimony  was  received  in  direct  contradiction  of  the  plain  and 
unambiguous  terms  of  the  contract  sued  upon.  The  testimony  was  no  doubt 
received  upon  the  assumption  that  it  was  a  direct  attack  upoii  the  considera- 

I  Respecting  the  admissibility  of  parol  evidence  to  vary  liability  on  negotiable  Instru- 
ments as  executed,  see  Bank  v.  Qaines,  (Ky.)  9  S.  W.  Rep.  386,  and  note:  Kulenkamn 
▼.  Oroff,  (Mich.)  40  N.  W.  Rep.  67  *^ 
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tion  for  the  notes  and  checks,  but  such  assumption  has  no  place  in  this  case. 
While  it  is  permitted  in  some  cases  to  show  by  parol  that  the  instrument  sued 
upon  is  not  a  valid  existing  obligation  against  the  party  impeaching  it,  as 
where  the  bolder  is  not  a  bonaflde  one,  or  the  defendant  is  an  accommodation 
maker  orindorser,  it  cannot  be  invoked  in  this  case,  where  the  parties  urg- 
ing payment  are  holders  for  value,  or  parted  with  value  for  the  notes.  The 
plaintiffs  stand  in  the  latter  position.  They  surrendered  to  the  defendant  a 
paper  writing  having  the  force  and  effect  of  a  draft,  which  was  accepted  by 
defendant's  giving  the  promissory  notes  of  his  firm.  Tliis  transaction  placed 
in  their  possession  as  owners  an  obligation  which  they  could  offset  against  a 
person  with  whom  they  had  financial  dealings  and  obligation.  In  Newman 
y.  Frost,  52  N.  Y.  422,  it  was  held  that  the  giving  of  a  bill  of  exchange, 
drawn  by  one  party,  in  exchange  for  the  promissory  note  of  the  other,  for  the 
same  amount,  furnishes  a  good  consideration  for  the  latter.  Some  evidence 
was  offered  showing  that  the  checks  were  given  to  enable  the  defendant  to 
take  up  prior  notes  made  by  his  firm.  As  to  these  checks  it  is  claimed  by 
plaintiffs  that  they  were  not  subject  to  the  defense  set  up,  but  inasmuch  as  it 
has  been  shown  that  the  defense  is  not  available  for  any  purpose,  it  is  unneo- 
easary  to  comment  upon  the  proposition  advanced.  The  case  of  Ellison  v. 
McCahUl,  10  Daly,  367,  cited  by  defendant  as  directly  in  point  in  support  of 
the  defense,  has  no  application  to  the  facts  developed  here.  In  that  case  there 
was  a  written  contract  of  acceptance  specifying  the  time  of  payment  and  the 
fund  to  be  charged.  The  party  giving  the  order  never  became  entitled  to  the 
payment  from  which  the  amounte  of  the  orders  were  to  be  reserved.  For  the 
reasons  stated  the  judgment  will  be  reversed  and  a  new  trial  ordered,  with 
ooBts  to  abide  the  event. 

MoAdah,  C.  J.,  and  Nehrbas,  J.,  concur. 


Danknbauh  0.  Person  et  at. 
(CUy  Court  of  New  York,  Oeneral  Term,    December  81, 1888.) 

1.  COKTBAOTs—Acnoxs— Pleasing  and  Pkoof— Oenebai.  Denial. 

Under  a  general  denial  of  the  allegations  of  a  complaint  which  sets  out  an  absolute, 
nnconditlonal  agreement,  continuing  for  a  certain  period,  defendant  may  prove  that 
the  agreement  was  conditional,  and,  by  force  of  the  condition,  had  terminated. 
i.  Witness — Cbosb-Exakination — Riqbt  to  Except. 

An  exception  to  the  admission  of  the  question  whether  anything  was  said  which 
led  witness  to  suppose  a  certain  fact,  is  not  available  where  witness  testifies  that 
the  fact  itaeU  was  stated,  and  is  oross-examined  upon  the  subject  by  the  party  ex- 
cepting. 

Appeal  from  trial  term. 

Action  by  Charles  Danenbaum  against  A.  Person  and  others.  Verdict  and 
Judgment  for  defendants.    New  trial  denied,  and  plaintiff  appeals. 

Argued  before  McAdam,  C.  J.,  and  Nbiirbas,  J. 

Cardozo  &  Newcomhe,  (Leonard  Bronner,  of  counsel,)  for  appellant,  ffer- 
man  Kobbe,  {&.  8.  Hastings,  of  counsel,)  for  respondents. 

Nehbbas,  J.  The  complaint  alleges  that  plaintiff  was  employed  by  the 
defendants  as  salesman  from  the  '20th  of  March,  1886,  to  the  31st  of  December, 
1886;  and  his  compensation  was  to  be  a  commission  of  2  per  cent,  on  all 
sales  made  by  him  up  to  July  1,  1886,  and  at  the  rate  of  $2,000  per  annum 
thereafter;  that  on  July  1,  1886,  he  was  discharged  without  cause.  The  an- 
swer is,  practically,  a  general  denial.  Upon  the  trial  it  was  conceded  that 
plaintiff  bad  been  employed  up  to  July  1st,  and  had  l>een  paid  his  commissions 
in  full  to  that  date.  The  real  defense  to  the  action  was,  however,  that  the 
agreement  upon  which  the  plaintiff  was  employed  was  conditional.  He  was 
to  act  as  salesman  so  long  as  his  friend,  a  Mr.  Wehrle,  obtained  consignments 
v.8ii.Y.8.no.3 — 9 
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from  Europe  for  the  defendants'  embroidery  department.  And,  should  be  at 
any  time  fHil  to  procure  sucli  consignments,  there  would  be  no  farther  use 
for  plaintiff's  services;  that  Wehrle  did  fall  so  to  do,  and  the  plaintiff  was 
discharged  in  consequence.  Objection  was  made  to  this  defense  for  the  rea- 
son that  it  had  not  been  pleaded.  The  jory  found  a  verdict  in  favor  of  the 
defendants.  The  question,  therefore,  arises,  was  the  plea  of  the  general  issue 
broad  enough  to  permit  proof  tl)at  the  contract  was  not  absolute  and  contin- 
uing, in  the  form  alleged,  but,  on  the  contrary,  that  it  was  conditional,  and 
that  by  force  of  the  condilion  it  had  terminated?  We  think  it  was.  Moak*s 
Van  Santv.  PI.  506;  Knapp  v.  Roche,  94  N.  Y.  333;  €hriffin  v.  HaUroad  Co., 
101  N.  Y.  354,  4  N.  E.  Kep.  740.  Under  the  former  plea  of  nil  debet,  the  af- 
firmative was  on  the  plaintifiF,  who,  after  proving  tlie  debt  or  liability,  rested; 
and  the  defendant  was  allowed,  under  the  general  issue,  to  prove  any  circum- 
stance by  which  the  debt  or  liability  was  disproved.  Steph.  PI.  (by  Tyler) 
175.  The  plaintiff,  in  the  present  instance,  alleged  an  absolute,  unconditional 
agreement,  continuing  for  a  certain  period.  Under  the  general  issue,  the  de- 
fendant was  entitled  to  prove  that  the  agreement  made  was  not  absolute,  bat 
conditional,  and  that  by  force  of  the  condition  it  had  terminated ;  fur  this  was 
in  contradiction  of  the  case  alleged  by  the  plaintiff.  So,  where  a  plaintiff 
claims  to  have  sold  goods  to  the  defendant,  the  latter  can,  under  a  general  de- 
nial, prove  that  the  goods  were  sold  to  another,  for  this  defeats  the  plaintiff's 
action.  Oriffinv.  HailroadCo„8upra;  Kennedyv.Shaw.u&lnA.^l^.  The 
trial  judge,  therefore,  properly  ailmitted  the  defendants'  proof  in  that  behalf, 
and  the  exception  to  its  reception  is  unavailable. 

Much  stress  is  laid  upon  the  exception  taken  to  the  allowance  of  the  ques- 
tion, "Was  anything  said  by  Mr.  Danenbaum  [the  plaintiffj  m  either  of  these 
interviews  which  led  you  to  suppose  that  he  and  Mr.  Wehrle  were  working 
together?"  The  witness  (the  defendant  Moore)  answered,  "Decidedly."  If 
the  matter  had  terminated  there,  the  exception  might  liave  been  well  tal^en,  un- 
der the  authorities.  But  the  witness  supplemented  his  answer  by  detailing 
the  conversation  he  had  with  the  plaintiff,  upon  which  his  supposition  was 
based,  and  plaintiff's  counsel  cross-examined  him  on  the  subject  of  this  con- 
versation. The  witness  answered:  "He  [plaintiff]  stated  that  Mr.  Wehrle 
and  himself  had  been  worliing  together  for  a  number  of  years,  and  were  go- 
ing to  run  this  department  together,  and  were  going  to  share  commisBions. " 
The  exception  to  the  question  and  answer  Is,  for  this  reason,  untenable.  The 
other  exceptions  in  the  case  are  without  merit,  and  do  not  need  discussion. 
The  verdict  is  not,  in  our  opinion,  so  clearly  against  the  weight  of  evidence 
as  to  require  it  to  be  set  aside.  There  was  abundant  testimony  to  support  tlie 
verdict,  and  the  jury  bad  the  right  to  believe  the  defendant's  witness  in  pref- 
erence to  the  evidence  introduced  on  plaintiff's  behalf.  It  follows  that  the 
judgment  and  order  appealed  from  must  be  affirmed,  with  coats. 

MoAdax,  G.  J.,  concurs. 


Manbeimbb  t).  Lbvt. 
(City  Court  of  New  York,  Special  Term.    December  18, 1888.) 
ASBIOKMENT — Of  Nok-Nbootiable  Notb — ^Indobsemxitt  axd  Dsuvibt. 

An  allcRatiOD  in  a  complaint  by  the  assignee  of  a  non-neeotiabte  note  that  the 
payee  indorsed  and  delirered  the  note  to  plaintiS,  is  a  suffloiant  averment  of  a 
transfer  of  title  to  the  note,  as  a  chose  in  action  is  transferable  by  delivery  without 
any  formal  assignment. 

On  demurrer  to  complaint  in  an  action  by  Samuel  Manhelmer  against  Louis 
Levy  on  a  non-negotiable  note. 
David  Tim,  for  plaintiff.    Julius  Levy,  for  defendant. 

Bhsuch,  J.    The  note  sued  on  is  non-negotiable,  and  the  qaestlon  is 
whether,  In  an  action  brought  by  a  stranger  to  the  note,  an  allegntion  that 
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the  payee  indorsed  and  delivered  the  note,  etc.,  is  a  sufficient  averment  of 
transfer  of  title  to  tlie  person  to  wliom  tlie  delivery  was  made.  The  title  to 
a  non-negotinble  instrument  will  pass  by  delivery,  and  without  indorsement, 
(Lo/tiia  V.  Clark,  1  Hilt.  310,)  and  without  any  formal  assignment.  (Hast- 
ings V.  McKinley,  1  E.  D.  Smith,  273.)  The  indorsement  of  a  non-negotiable 
Instrument  is  a  good  equiUible  assigiinient.  Lens  v.  Janaen,  18  How.  Pr. 
265.  The  court  of  appeals  has  held  that  an  allegation  that  a  non-negotiable 
instrument  was  indorsed  and  delivered  was  snfflcient  to  admit  evidence  that 
the  note  was  duly  assigned  by  the  payee.  Brotim  v.  Rtchardion,  20  N.  Y. 
472.  The  obligation  is  at  most  a  mere  chose  in  action,  and  title  thereto  passes 
by  ilellvery,  if  such  was  the  Intention  of  the  parties,  and  the  complaint  suf- 
ficiently alleges  a  valid  transfer  under  tlie  authorities.  The  motion  for  judg- 
ment on  the  demurrer  was  properly  granted,  and  the  motion  for  a  reargument 
must  be  denied. 


In  re  Stbvbnb'  Will. 
(Surroffot««'  Covert,  Cattaraugus  County.    July,  188S.) 

1.  Wnxs — ^Validitt — Alteration  at  Testator's  Direction. 

An  attempt  by  a  testatrix  to  add  a  bequest  to  her  will  immediately  after  its  due 
and  complete  execntion,  by  KivingdirecUons  to  the  draftsman,  who  wrote  them  on 
a  separate  piece  of  paper,  waich  ne  afterwards  pasted  on  the  will,  cutting  the  lat- 
ter m  two  for  that  purpose,  though  ineffectual,  does  not  render  the  will  void. 
8.  Sahb— ExECimoN — Sionino  at  Testator's  Request. 

A  will  is  signed  by  the  testatrix  if  ber  name  is  written  by  one  of  the  attesting 
witnceaea  at  the  reqnest  of  testatrix,  who  accompanies  the  request  with  a  mention 
of  her  name  in  full. 

Application  by  Bussell  Stevens,  for  probate  of  a  paper  purporting  to  be  the 
last  will  and  testament  of  Sarah  A.  Stevens,  in  which  he  whs  named  as  ex- 
ecutor. Probate  was  opposed  by  William  Stevens  and  another,  next  of  liin  to 
the  testatrix. 

/.  Q.  Johnson,  for  proponent.    T.  H.  Dowd,  for  contestants. 

Spring,  S.  The  testatrix  in  this  case  was  of  sufficient  mental  capacity  at 
tbe  time  of  the  execution  of  the  will  propounded.  She  was  under  no  restraint, 
and  the  statutory  formalities  were  well  complied  with  in  the  execution  of  tbe 
will.  Tbe  point  of  tbe  controversy  is  this:  Afta:  the  testatrix  had  signed 
tbe  will,  fully  understanding  all  of  its  contents,  and  expressing  her  assent 
thereto, — in  fact,  after  tlie  will  had  been  fully  made  and  executed, — the  testa- 
trix stated  to  the  scrivener  that  her  household  furniture,  clothing,  and  bed- 
ding she  wished  to  bequeath  to  Jane  Myers,  except  a  bureau,  which  she  was 
to  g^ve  to  Edward  Stevens.  The  draftsman  accordingly  wrote  these  direc- 
tions on  a  separate  piece  of  paper,  read  what  he  had  written  to  testatrix,  and 
stated  to  her  he  would  paste  that  in  the  will  when  he  reached  home.  It  was 
produced  upon  the  trial  with  this  interpolated  clause  pasted  upon  the  paper 
propounded;  the  instrument  having  been  cut  in  two,  so  as  to  permit  that 
clause  to  be  inserted  in  the  proper  place,  as  the  seventh  subdivision  of  the 
will.  There  was  no  republication  of  the  will  after  that  clause  had  lieen  writ- 
ten. It  was  not  in  any  way  attached  to  the  will  at  the  time  of  the  execution, 
nor  in  the  presence  of  testatrix  or  the  witnesses,  nor  was  any  force  given  to  it 
as  a  testamentary  provision  by  wliat  there  occurred.  The  proponent  offers 
tbe  will  for  probate,  exclusive  of  this  interjected  portion. 

This  controversy  is  another  illustration  of  the  folly  of  those  unfamiliar 
with  the  indispensable  formalities  of  tbe  statute  as  to  the  execution  of  wills 
attempting  to  supervise  their  attestation.  However,  notwithstanding  this 
blundering  by  the  draftsman,  I  do  not  think  the  will  was  vitiated.  It  was 
folly  and  formally  executed  prior  to  the  conversation  in  reference  to  the  dis- 
position of  the  property  contained  in  this  inserted  clause.    Tbe  provisions  of 
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the  will  had  been  dictated  to  the  draftsman  by  the  testatrix,  bad  been  written 
as  she  requested,  and  had  been  carefully  read  to  her,  and  approved  of  by  her. 
It  was  a  completed  thing  when  signed  by  the  attesting  witnesses.  Tbe  jug- 
glery by  which  the  will  was  sought  to  be  changed  was  like  an  unsuccessful 
attempt  to  make  a  codicil  to  a  will.  Tbe  original  will  is  not  rendered  invalid 
by  a  failure  to  have  the  codicil  properly  executed.  If  this  transaction  bad  oc- 
curred on  the  day  succeeding  tbe  execution  of  tbe  will,  it  would  not  be 
claimed  that  it  could  have  a  retroactive  effect  by  nullifying  the  will.  The 
same  is  true  in  any  case,  however  brief  the  time  may  be  intervening  the  com- 
pletion of  the  will  and  the  attempted  alteration.  The  pivotal  point  in  such 
cases  must  be  to  ascertain  whether  or  not  there  was  an  actual,  complete  execu- 
tion of  the  will.  If  so,  any  subsequent  conversiition  or  conduct  by  the  testa- 
trix cannot  vitiate  it,  unless  it  is  tantamount  to  a  revocation,  codicil,  or  de- 
struction of  the  will.  See  Brady  v.  McCrosson,  5  Bedf.  Sur.  ^1.  The  cases 
of  SUters  of  Charity  v.  Kelly,  67  N.  Y.  415,  and  In  re  O'Nett,  91  N.  Y.  516, 
are  not  applicable  to  the  case  under  consideration.  In  each  of  those  cases 
tbe  testator  failed  to  sign  tbe  will  at  the  end,  as  required  by  the  statute. 
Mrs.  Stevens  signed  the  will  as  a  finished,  completed,  instrument,  at  tbe  end 
thereof. 

Nor  is  there  anything  in  tbe  point  that  one  of  the  subscribing  witnesses 
wrote  the  name  of  the  testatrix.  She  wrote  it  at  the  request  of  testatrix,  and 
a  request  which  was  accompanied  with  a  mention  of  her  name  in  full.  That 
is  a  sufficient  subscription.  Kobins  v.  Coryell,  27  Barb.  556;  Bedf.  Pr. 
(3d  Ed.)  163,  164;  Van  Hanaioyok  v.  Wiete,  44  Barb.  494. 

A  decree  will  be  entered  admitting  said  will  to  probate,  exclusive  of  the  in- 
■erted  clause. 


In  re  Walker's  Estate. 
(Surrogate's  Court,  Cattaraugnt  County.    July,  1888.) 

BXSOUTOBS  AND  ADMINISTBATOBS— ACOOXINTINO — LIABII.ITT  VOB  COSTS. 

Where  an  administrator  keeps  funds  of  the  estate  in  his  own  private  bank,  and 
on  settlement,  in  which  be  prepares  his  aocouuts  in  good  faith,  without  any  at- 
tempt at  concealment,  and  on  objections  and  cross-examination  is  ordered  to  ac- 
count for  interest,  he  is  not  chargeable  personally  with  the  costs  of  the  accounting. 

Judicial  settlement  of  tbe  estate  of  Henry  G.  Walker,  deceased,  by  Dow,  ad- 
ministrator. Tbe  widow,  and  Frank  Walker,  decedent's  son.  objected  that 
the  administrator  had  not  charged  himself  with  interest  on  the  funds  of  tbe 
esliite,  which  had  lain  in  his  own  private  bank  more  than  a  year  and  a  half. 
Administrator  ordered  to  account  for  the  interest,  and  objectors  move  that  he 
be  charged  personally  with  tbe  costs  of  the  accounting. 

Crowley  &  Reilly,  for  objectors.    M.  V.  Benson,  for  administrator. 

Spring,  S.  The  counsel  for  tbe  next  of  kin  urges  with  some  vehemence 
that  tbe  administrator,  Uow,  should  be  personally  charged  with  the  costs  in 
the  proceeding.  Mr.  Dow  was  the  acting  administrator,  and  tlie  estate  com- 
mitted to  him  was  intricate  and  perplexing.  He  filed  his  account  in  proceed- 
ings for  judicial  settlement,  and  objection  was  filed  thereto,  alleging  that  he 
did  not  account  for  interest  on  the  funds  held  by  him  as  administrator.  Mr. 
Dow  was  cross-examined  by  the  contestant's  counsel,  and  testified  that  he 
was  a  private  banker,  and  kept  the  funds  of  this  small  estate  in  his  bank,  and 
supposed  that  be  was  not  chargeable  with  any  interest,  as  he  paid  no  interest 
on  deposits.  He  was  ordered  io  account  for  such  interest  as  he  had  received, 
and  now  he  is  sought  to  be  charged  with  the  costs  of  the  accounting.  There 
was  uo  attempt  at  concealment  by  the  administrator,  and  he  prepared  his 
account  in  perfect  good  faith,  and  the  sum  total  of  the  trial  consisted  of  this 
brief  cross-examination.  I  do  not  think  it  is  a  proper  case  to  make  the  ad- 
ministrator pay  the  costs  pei'sonally.    The  cases  cited  by  the  counsel  for  con- 
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testant  are  either  where  a  personal  claim  has  been  presented  by  the  adminis- 
trator, and,  after  a  long  trial,  has  been  rejected  and  disallowed,  or  wliere  he 
goes  into  a  court  of  law  in  his  representative  capacity,  but  solely  for  his  own 
benefit,  and  is  personally  chargeable  with  the  costs.  I  hardly  think  the  case 
under  consideration  is  one  of  those,  or  parallel  to  either.  The  imposition  of 
costs  against  an  administrator,  personally,  on  the  judicial  settlement  of  his 
account,  is  of  rare  occurrence,  and  should  not  be  made  from  any  trivial  cause. 
The  compensation  the  administrator  received  for  his  services  in  the  adminis- 
ttatlon  of  this  estate  inadequately  paid  him  for  the  annoyance  and  trouble  he 
WHS  caused,  and  justice  does  not  require  a  still  further  diminution  of  this  pit- 
tance by  burdening  him  with  costs.  The  motion  to  malce  him  pay  the  costs 
peisonally  is  denied. 


In  n  Ditbbrnell's  Estate. 
(Surrogate' »  Cowrt,  Kings  County.    July,  1888.) 

Wnis— CossTBUcnoH — Intbbest  os  Lioacies — Time  op  Patmeht. 

A  bequest  to  the  minor  children  of  the  testatrix  by  her  first  husband,  share  and 
share  alike,  each  baying  the  right  to  draw  his  share  on  becoming  of  age,  no  other 
provision  being  made  for  them  by  the  will,  draws  interest  from  the  death  of  tes- 
tatrix, and  the  executor  must  account  therefor. 

On  application  by  John  Neder,  legatee  under  the  will  of  Margaretha  Do- 
bernell,  deceased,  for  an  accounting  by  Zinimer,  the  executor  of  her  estate. 
Henry  Fuehrer,  for  petitioner.    Jackson  &  Burr,  for  executor. 

LoTT,  S-  The  bequest  in  this  matter  is  contained  in  the  fourth  clause  of 
decedent's  will,  and  reads  as  follows:  "I  give  and  bequeath  the  sum  of 
twenty-five  hundred  dollars,  wliich  is  deposited  by  me  partly  in  the  German 
Savings  Bank,  corner  Broadway  and  Boerum  street,  In  the  city  of  Brooklyn, 
£.  D.,  and  partly  in  the  ISavings  Institution  No.  three  (3)  Chambers  street, 
city  of  New  York,  to  my  three  children  issued  with  my  first  husband,  John 
Neder,  namely,  John,  Joseph,  and  Sebastian  Keder;  for  to  have  the  same  di- 
vided amongthem  in  equal  share  and  share  alike,  but  any  of  those  three,  John, 
Joseph,  and  Sebastian  Neder,  by  having  arrived  at  the  age  of  twenty-one  years, 
shall  draw  his  share  out  of  said  twenty-five  hundred  dollars."  This  is  an  ap- 
plication by  John  Neder,  one  of  said  legatees,  who  was  a  minor  at  the  death  of 
the  testatrix,  to  compel  an  accounting  by  the  executor  based  upon  a  claim  that 
interest  has  not  been  paid  from  the  death  of  testatrix  or  the  time  it  was  of 
deposit.  It  appears  that  his  share  of  the  principal  has  been  paid,  and  that 
he  is  now  of  age.  The  petitioner,  to  sustain  the  claim  for  interest,  contends 
that  the  legacy  is  specific.  It  does  not  appear  that  the  precise  sum  of  $2,500 
was  on  deposit  in  the  banks  named;  but,  whether  the  legacy  is  specific,  or 
simply  demonstrative,  I  think  the  petitioner  is  entitled  to  tlie  interest  claimed, 
and  so  interested  sutficiently  to  maintain  this  proceeding.  It  is  stated  in  the 
opinion  of  the  court  in  Brown  v.  Knapp,  79  N.  Y.  136-141;  "When  there 
is  a  legacy  to  a  minor  child,  or  to  an  infant  as  to  whom  the  testator  is  in  loeo 
parentis,  and  such  legatee  has  no  other  provision  nor  any  maintenance  in  the 
mean  time  allotted  by  the  will,  the  legacy,  although  payable  at  a  future  day, 
carries  interest  from  the  death  of  the  testator. "  Ttiis  authority  leads  to  my 
holding  that  the  petitioner  is  entitled  to  interest  from  the  date  of  testatrix's 
death,  and  so  entitled  to  an  account.  It  will  be  observed  that  it  is  not,  as 
claimed  by  the  executor,  essential  that  the  infant  legatee  has  no  other  prop- 
erty upon  which  he  can  l>e  maintained.  It  is  sufBcient  that  there  is  no  other 
provision  nor  any  maintenance  in  the  mean  time  allotted  by  the  will.  The 
executor  should  account. 
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Tn  re  Schwartz's  Will. 
{Surrogate's  Cowrt,  Kings  CtrwrOu^   June,  1888.) 

CBJLKITIBS — StrPBBSTITIOUS  USBS. 

A  direotion  in  a  will  to  the  executor  to  expend  a  certain  sum  in  having  i 
read  for  the  repose  of  the  testator's  soul  is  invalid.*    FollowinK  Holland  v.  Alcock, 
(N.  Y.)  16  N.  ETRep.  306. 

Application  tor  tbe  probate  of  the  will  of  Anna  £.  Schwartz,  deceased,  by 
Joseph  Brnder,  named  in  the  will  as  sole  executor.  John  Schwartz  and  another 
contest. 

Henry  Fuehrer,  for  petitioner.    Edward  P.  Schdl,  for  contestants. 

LoTT,  S.  In  this  proceeding  I  am  required  to  pass  upon  the  validity  of  the 
following  clause  of  the  will  of  decedent:  "I  hereby  direct  that  my  executor 
hereinafter  named  to  have  masses  read  for  the  repose  of  my  soul,  for  which  I 
direct  him  to  expend  the  sum  of  five  hundred  dollars."  I  am  constrained  by 
the  decision  of  the  court  of  appeals  in  the  case  of  Holland  v.  Aloock,  108  N. 
T.  312,  16  N.  E.  Bep.  305,  to  determine  this  disposition  to  be  invalid. 


Frazer  v.  Pkoplb. 
(Surrooote's  Court,  Kings  County.    July,  188S.) 

1.  Desobkt  Ain>  DiBTBiBDxiOH— OoLLATEOAL  Inhekitakce  Taz^  Phocbedisos  TO  E:t- 

irOS  OB— ""Co  ST8 

Laws  N.  T.  1887,  a  718,  {  i,  relating  to  the  collateral  inherltanoe  tax,  provides 
that,  if  the  tax  is  paid  vrithinlS  months  after  the  death  of  deoodent,  no  interest  shall 
be  charged  thereon.  Section  17  authorises  a  citation  to  show  cause  why  the  tax 
should  not  be  paid,  to  issue  after  neglect  or  refusal  to  pay  it  Held,  that  the  estate 
is  not  liable  for  costs  in  proceedings  instituted  before  the  expiration  of  Uie  lli 
months,  though  the  citation  is  also  to  show  cause  why  the  tax  shall  not  be  ascer- 
tained. 

2.  Bame — Appbaisement— DuTT  OF  Executor. 

Section  18  of  tbe  act  authorizing  the  surrogate  to  oanse  appraisement  to  be  made 
for  ascertaining  the  amount  of  the  tax,  does  not  relieve  the  executor  from  the  duty 
of  applying  for^praisemeut  for  the  same  purpose,  and  the  tax  is  none  the  less  duo 
because  the  surrogate  has  not  caused  an  appraisement  to  be  made. 

Application  for  costs  of  proceedings  on  citation  of  Jennie  Frazer  and  an- 
other, execiitrices,  to  show  cause  why  the  collateral  inheritance  tax  on  tbe  es- 
tate of  Susan  F.  Frowe,  deceased,  should  not  be  paid.  The  collateral  inherit- 
ance tax  act  (I>aw8  N.  Y.  1887,  c.  713)  in  section  17  authorizes  a  citation  to 
show  cause,  etc.,  after  the  refusal  or  neglect  of  the  persons  interested  in  the 
property  liable  to  said  tax  to  pay  the  same. 

Jos.  W.  Ridgway,  Dist.  Atty.,  for  the  application.  JaoJuon  d)  Burr,  for 
executrices. 

LoTT,  S,  The  testator  died  November  27, 1886,  leaving  personal  estate  sub- 
ject to  the  tax  imposed  by  chapter  483,  Laws  1885.  By  the  will  of  decedent 
an  estate  for  life  in  ail  tiie  property  of  the  testatrix  was  bequeathed  to  Eliza- 

•A  clause  in  a  wiU  bequeathing  property  to  a  person  "to  use  and  appropriate  for  re- 
ligious and  charitable  purposes  and  objects,  in  such  sums  and  in  such  manners  as  will, 
in  his  judgm^it,  best  promote  the  cause  of  Christ, "  is  void  for  uncertainty,  and  the 

Property  passes  to  the  teRtator's  heirs  or  next  of  Idn.  Maught  v.  Getzendanner,  (Md  ) 
Atl.  Rep.  471.  But  in  Appeal  of  Seibert,  (Pa.)  6  AtL  Rep.  106,  a  bequest  to  the  pastor 
at  a  certain  place,  "fur  masses  for  the  repose  of  my  soul,  and  the  repose  of  the  souls  of 
my  relatives,  and  the  repose  of  the  souls  of  the  faithful  of  my  parish, "  was  held  valid. 
And  in  Hinkley  v.  Thatcner,  (Mass.)  1  N.  E.  Rep.  840,  a  bequest  to  missionary  societies 
"to  aid  in  the  propagation  of  the  holy  religion  of  Jesus  Christ"  was  held  good  as  a 
charity.  A  bequest  of  money,  "in  trust  for  the  benefit  of "  a  certain  Catholic  church 
with  a  direction  that  "service  shall  be  held  in  said  church  yearly, "  is  not  void  becauao 
of  the  latter  clause.    Seda  v.  Huble,  (Iowa,)  89  N.  W.  Rep.  685. 
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beth  F.  Frazer,  with  remainder  to  certain  legatees.  On  April  17,  1888,  the 
tax  remained  unpaid,  and,  on  the  application  of  the  dislrlct  attorney  of  Kings 
county  a  citation  was  issued,  requiring  the  personal  representatives  of  the  de- 
cedent to  show  cause  why  the  value  of  the  property  subject  to  said  tax  should 
not  be  fixed  and  ascertained,  and  to  sliow  cause  why  said  tax  should  not  be 
paid.  It  is  claimed  in  opposition  to  that  appiication  that  "no  order  was  made, 
assessing  the  eslate  for  the  purpose  of  taxation,  as  required  in  the  case  of  an 
outstonding  life-estate,  until  May  17,  1888.  On  May  23, 1888,  and  within  18 
months  after  the  death  of  the  testatrix,  the  tax  was  paid.  Prior  to  tliat,  as 
has  been  stated,  a  citation  had  been  issued  on  the  application  of  the  district 
attorney,  and  the  service  thereof  made;  and  the  sole  question  in  the  case  now 
la:  Is  the  estate  liable  for  the  costs  in  this  matter?  or,  in  other  words,  whether 
these  proceedings  were  prematurely  taken.  It  is  claimed  for  the  personal  rep- 
resentatives of  the  decedent  that  until  the  surrogate,  upon  the  report  of  the 
appntiser,  has  assessed  and  determined  the  value  of  the  estate  for  the  purpose 
of  taxation,  pursuant  to  section  13,  c.  713,  Laws  1887,  the  tax  is  not  due  and 
payable,  and,  the  appraisment  not  having  been  made  until  after  tbese  pro- 
ceedings were  instituted,  no  default  bad  l^en  made.  The  answer  to  this  is 
that  it  is  primarily  the  duty  of  the  executor  to  apply  for  such  appraisment,  so 
that  he  may  ascertain  and  pay  the  tax.  The  power  given  to  the  surrogate,  of 
bis  own  motion  to  cause  appraisement  to  be  made  and  to  fix  the  tax,  was  not 
intended  to  relieve  the  personal  representatives  from  their  duty  in  the  matter. 
I  think  that  section  4  of  the  act  of  1887,  read  with  Its  other  provisions,  indi- 
cates the  intention  to  l)e  that,  while  the  tax  was  due  and  payable  from  the 
death  of  the  decedent  for  some  purposes, — among  others,  that  proceedings 
may  be  had  to  appraise  and  ascertain  the  value  of  the  estate  subject  tu  the 
tax,  and  the  amount  of  the  tax,  and  that  Interest  may  be  charged  from  the 
death  of  decedent  in  case  the  tax  is  not  paid  within  18  months  thereafter, 
— ^yet,  as  the  section  referred  to  provides  that  if  the  tax  is  paid  within  18 
months  no  interest  shaU  be  charged  and  collected  thereon,  it  would  seem 
that  no  proceedings  can  be  institute  to  enforce  the  payment  of  the  tax  within 
the  18  months.  See  Re  Estate  of  Astor,  20  Abb.  N.  C.  405-415.  It  was 
intended,  I  t}elieve,  to  enable  the  representatives  of  the  decedent,  under  many 
contingencies  which  may  arise  in  tbe  settlement  of  the  estate,  to  ascertain 
the  amount  of  the  tax;  and  for  that  purpose  time  may  be  necessary,  to  de- 
termine the  indebtedness  of  the  decedent,  and  the  like.  It  is  claimed  by  the 
district  attorney  that  the  citation  in  this  matter  is  to  show  cause  "  why  the 
tax  should  not  be  ascertained,"  as  well  as  why  it  should  not  be  paid.  That 
is  so;  but  I  do  not  think  costs  may  be  awarded,  except  "after  the  refusal  or 
neglect  of  the  persons  interested  in  the  property  liable  to  said  tax  to  pay  tbe 
same."  Laws  1887,  c.  713,  §  17.  For  the  reasons  I  have  stated,  this  matter 
is  dismissed,  without  costs  to  either  party.  The  question  appears  to  be  new. 
H" o  authority  in  point  has  been  cited  by  either  party.  I  think  there  was  prob- 
able cause  for  citation,  and  taking  this  proceeding,  and  will  give  a  certificate 
to  that  effect  upon  request.    See  Laws  1887,  c.  713,  §  19.    Matter  dismissed. 


In  re  Kissam's  Estate. 

(Surroflote's  Court,  Kings  County.    July,  1888.) 

Pbaotiob  in  Civut  Cases — Stat  or  Pkocebdikgs — Appeal — Lsgaot  Tax. 

Since  it  is  unsettled  whether  Laws  N,  Y.  1885,  c.  483,  relating  to  the  collateral  In- 
heritance tax,  as  amended  by  Laws  1887,  o.  713,  exempting  devises  and  bequests  to 
adopted  chtldren  from  taxation  under  that  act,  applies  to  a  legacy  to  an  adopted 
ebud,  where  the  testator  died  between  the  passage  ot  the  act  and  the  amendment 
tbareto,  a  proceeding  to  eniorce  payment  of  the  tax  in  such  case  will  be  stayed 
pending  a  decision  of  this  question  by  the  court  of  appeals.* 

■It  is  tield  In  re  Ryan's  Estate,  iKwt,  186,  that  the  act  of  1887  was  not  retroactive  m 
aa  to  exempt  a  legatee,  where  the  testator  died  before  its  enactment. 
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Petition  by  district  attorney  of  Kings  county  for  citation  to  Susan  M.  Kis- 
sam,  as  executrix  of  the  will  of  Daniel  Kissain,  to  show  cause  why  the  col- 
lateral inheritance  tax  should  not  be  paid  by  the  estate  in  accordance  with 
Laws  N.  Y.  1885,  c.  483.  The  defense  relied  upon  was  the  amendment  of 
1887,  exempting  legatees  who  are  also  adopted  children  of  the  decedent. 

Jos.  W.  Ridgtoay,  Diat.  Atty., pro  se.    Gerritsen  dk  Eastman,  tar  exeeatrix. 

LoTT,  S.  The  general  term  of  the  supreme  court  in  this  department  has 
recently  held.  In  Re  Miller,  47  Hun,  394,  that  the  operation  of  the  act  of 
1887,  amending  the  collateral  inheritance  act  of  1885,  by  exempting  devises  and 
bequests  to  an  adopted  child  from  taxation  under  that  act,  did  not  affect  lia- 
bility for  a  tax  which  had  been  directed  to  be  paid  by  an  order  of  the  surro- 
gate, under  the  law  of  1885,  prior  to  the  passage  of  the  amendment  of  1887. 
If  the  decision  of  the  supreme  court  rests  upon  the  ground  of  tlie  surrogate's 
order,  and  a  setting  apart  of  the  tax,  it  does  not  apply  to  this  case.  If  the 
order  is  not  the  basis  of  the  decision,  then  it  seems  to  conflict  with  the  decis- 
ion of  the  court  of  appeals  in  the  case  of  Nash  v.  Bank,  105  N.  Y.  243, 11  N. 
£.  Rep.  946.  On  the  strength  of  the  court  of  appeals  case,  the  surrogate  of  Ni- 
agara county  has  recently  decided  that  the  effect  of  the  act  of  1887  was  to  defeat 
the  collection  of  a  tax,  under  the  act  of  1885,  due  before  the  passage  of  the  act 
of  1887,  on  a  bequest  to  an  adopted  child.  I  shall  for  the  present  overrule  the 
objection  of  the  executor  in  this  case,  and  deny  the  motion  to  dismiss  this 
proceeding,  but,  as  I  understand  the  attorney  general  has  directed  the  district 
attorney  of  Niagara  county  to  appeal  from  the  last-mentioned  decision,  I 
think  proceedings  in  this  matter  should  be  stayed  pending  the  determinatioo 
of  that  appeal.     Objection  overruled,  and  motion  to  dismiss  denied. 


In  re  Ryan's  Estate. 
(SwrrogaWi  Court,  New  York  County.    November  3, 1S8S.) 

Dbsobnt  and  Distbibution — Collateral  Inhekitasce  Tax — Rbtroactite  Laws. 

Laws  N.  Y.  1S85,  c.  483,  declaring  that  a  tax  on  a  legacy  accrues  at  the  death  of 
the  decedent,  and  that  the  market  value  of  the  property  at  the  date  of  the  death 
shall  be  assessed,  etc.,  was  amended  by  act  June  26,  1887,  so  as  to  exempt  a  leratee 
who  for  more  than  10  years  stood  in  the  relation  of  a  mutually  recognized  chud  of 
decedent.  Held,  that  the  amendatory  act  was  not  retroactive,  so  as  to  exempt 
a  legatee,  where  the  testator  died  before  the  passage  of  the  act,  but  proceedings  to 
collect  the  tax  were  not  instituted  till  after  its  passage. 

Motion  to  confirm  report  of  the  appraisers  of  the  estate  of  David  Ryan,  de- 
ceased. Margaret  Donlon,  a  legatee  under  the  will,  contests  her  liability  to 
pay  a  tax  on  the  legacy.  Laws  N.  Y.  1885.  c.  483,  imposes  a  collateral  in- 
heritance tax,  and  is  the  statute  which  is  amended  by  the  act  of  June  25, 1887. 

Qraham  McAdam,  tor  contestant.  Roswell  IV.  Keene,  for  executor  and 
legatee. 

Ransou,  S.  Counsel  for  the  executors  claim  that  in  this  matter  there  is  no 
tax  due,  as  the  only  legatee  reported  by  the  appraiser  as  subject  to  the  tax 
stood  for  more  than  10  years  in  the  mutually  recognized  relation  of  child  to 
the  decedent,  and  that  the  amendment  which  was  passed  on  June  25,  lb87, 
expressly  exempted  such  from  the  payment  of  tlie  tax,  and  although  the  de- 
cedent died  in  188t>,  before  the  passage  of  the  amendatory  act,  no  step  had 
been  taken  for  the  collection  of  the  tax  prior  to  the  amendment,  and  that, 
therefore,  the  amendatory  act  intervened  and  retroaeted  sufiBciently  to  exempt 
the  legatee  from  the  tax;  and  cite  In  re  Caytiga,  46  Hun,  659,  as  authority. 
In  that  case  the  general  term  held  that,  where  a  party  died  between  the  two 
acts,  and  the  necessary  steps  for  the  collection  had  not  all  been  taken  prior 
to  the  passage  of  the  act  of  1887,  that  the  legatee,  who  was  an  adopted  child, 
was  not  liable  for  the  tax.    This  is  really  only  an  obiter  dictum  of  the  »)urt. 
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as  the  case  went  off  and  was  decided  upon  another  point.  It  would  seem  im- 
possible to  reconcile  that  dictum  with  tlie  express  provisions  of  the  statute 
which  declares  that  the  tax  accrues  at  the  date  of  the  death  of  the  decedent; 
that  the  appraiser  is  required  to  assess  the  fair  market  value  of  the  property 
as  of  the  date  of  death,  and  that  interest  shall  run  upon  unpaid  taxes  from 
the  date  of  death.  The  date  of  the  death  of  decedent,  therefore,  would  seem 
to  be  the  pivot  upon  which  the  whole  act  turns;  and  it  does  not  seem  reason- 
able that  the  mere  fact  that  the  machinery  was  not  pat  in  motion  for  the 
collection  of  the  tax  untU  after  the  passage  of  an  amendatory  act  should  op- 
erate to  prevent  the  state  from  collecting  its  taxes.  The  right  of  the  state  ac- 
crued at  the  date  of  death,  and  no  subsequent  act  can  deprive  the  state  of  its 
right,  unless  expressly  so  declared.  The  court  of  appeals  in  Re  Estate  of 
Miller,  in  an  opinion  handed  down  on  the  2d  of  October  last,  (18  K.  £.  Kep. 
189.)  say  "the  rule  is  considered  settled  iA  this  state  that  neither  original 
statutes  nor  amendments  have  any  retroactive  force,  unless  in  exceptional  cases 
the  legislature  so  declares.  The  act  before  us  contains  no  such  declaration, 
and  there  seems  no  reason  to  give  the  amendment  any  other  force  than  would 
bo  dne  to  the  provisions  of  an  independent  statute."  This  would  seem  to  dis- 
pose of  the  question,  and  an  order  should  be  luade  confirming  the  report  of 
the  appraisei',  and  assessing  and  fixing  the  tax. 


In  re  Wanninqek's  Estate. 
Ourro<7«te'»  Court,  New  Torh  County.    November  28, 1888.) 

EzaocTOBS  Aim  Adhinistbatohs — ^Temporabt  Adhinistkatob — Appointment. 

The  executor  of  a  will  which  he  is  alleged  to  have  procured  through  undue  Infln- 
ence  will  not  be  appointed  temporary  administrator  pending  a  contest  oi  the  wiU. 

An  alleged  will  of  Anna  Wanninger,  produced  for  probate  by  Charles  W. 
Wanninger,  her  son.  who  was  by  the  will  appointed  sole  executor,  is  contested 
by  Peter  W.  Wanninger  and  Anna  Metzger,  other  children  of  the  deceased. 
The  proponent  petitions  for  the  appointment  of  a  temporary  administrator. 

Leopold  Wallach,  for  proponent.     Auytist  P.  Wagener,  for  contestants. 

Ransom,  8.  Application  for  appointment  of  temporary  administrator  pend- 
ing the  contest.  The  executor  seeks  to  be  appointed.  All  parties  are  agreed 
tbat  a  temporary  administrator  should  be  named,  but  the  contestants  object 
to  the  executor,  because  he  is  charged  with  unduly  influencing  the  decedent 
in  making  the  will.  Tliis  objection  is  well  taken.  Comtoell  v.  Coinwell,  1 
Dem.  Sur.  1;  Haas  v.  Childs,  4  Dem.  Sur.  137.  Let  an  order  be  presented 
for  the  appointment  of  a  temporary  administrator  other  than  the  executor. 


In  re  Stiles'  Estate. 
{Swrrogale^a  Court,  Orleans  County.    May,  1888.) 

WiLLB — CONSTBCCTION — CbBATION  OP  TbOST. 

A  will  giving  real  and  personal  property  to  the  use  of  A.  for  life,  with  directions 
to  the  executors  to  uae  so  much  of  the  principal  as  is  necessary  to  A.'s  comfortable 
support,  if  the  interest  should  prove  insufficient,  and  a,  further  ]>rovi8ion  that  tes- 
tator's daughter  should,  if  in  need,  sharothe  use  of  the  estate  with  A.,  remainder 
to  said  daughter  and  her  husband  for  their  respective  lives,  remainder  over  to  a 
charitable  society  in  fee,  creates  no  trust  in  the  executors. 
Same — Tenanct  in  Ck>HMON— Hcsband  and  Wife. 

The  daughter  and  her  husband  would  not,  because  of  their  being  husband  and 
wife,  be  joint  tenants,  or  tenants  by  the  entirety,  but  their  estate  would  be  a  ten- 
ancy in  common,  with  cross-remainder,  as  If  unmarried. 
Sakb — ^Perpetuities. 

The  cross-remalDder,  beini;  in  effect  a  third  life-estate,  is  void,  and  maybe  dropped, 
and  the  devise  otherwise  held  valid,  under  3  Rev.  St.  N.  T.  3356,  S$  1,  2,  prohibiting 
the  suspension  of  alienation  for  more  than  two  lives  in  being,  but  providing  that 
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life-estates  interveniner  between  tbe  life-estates  of  the  two  first  namedand  the  altl- 
mate  remainder  sball  De  void,  and  the  remainder  be  as  valid  as  if  limited  immedi- 
ately upon  tbe  determination  of  the  two  valid  particular  estates. 
4.  Charities — Statutokt  Requireubnts — Amount  ov  Bequest. 

Under  Laws  N.  T.  iseo,  o.  860,  providing  that  a  devise  to  a  oharltaUa  or  other  »o- 
olety  shall  not  be  valid  as  to  more  than  one-half  of  tbe  testator'*  estate,  the  values 
of  the  estate  and  of  the  ultimate  remainder-man's  interest  under  the  devise  men- 
tioned are  found  as  follows :  From  the  whole  cash  value  of  the  estate  deduct  the 
widow's  dower  in  the  real  estate;  half  the  residue  is  tbe  most  that  can  be  held  by 
the  society.  From  the  whole  cash  value  of  the  estate,  less  tbe  dower,  deduct  tbe 
present  worth  of  the  life-estates;  tbe  sum  left  is  the  cash  value  of  the  remainder, 
to  which,  if  not  greater  than  the  half  of  the  cash  value  of  the  estate  already  calca- 
lated,  the  society  is  entitled. 

Settlement  of  the  accounts  of  John  H.  WLite,  administrator  o.  t.  a,  of  tbe 
«Btate  of  Israel  Stiles,  deceased. 

W.  C.  Kamadale,  (John  H.  White,  pro  ««,)  for  administrator.  Thompton 
4£  Spencer,  for  Ellen  £.  Sanborn  and  Josiah  Sanborn,  devisees.  T.  C.  Mont- 
gomery, for  the  Rochester  Orphan  Asylum,  a  devisee. 

SiQNOB,  S.  In  order  to  determine  what  disposition  shall  be  made  of  funds 
in  the  hands  of  the  administrator,  and  to  properly  settle  and  allow  his  account, 
it  becomes  necessary  to  construe  the  will  of  the  testator,  which,  under  such 
circumstances,  falls  within  tbe  jurisdiction  of  this  court.  Purdy  v.  Hayt. 
92  K.  Y.  446.  The  testator  gave  both  his  real  estate  and  personal  property  by 
the  same  clauses  of  the  will.  He  9rst  gives  tbe  use  of  all  his  property  to  bis 
wife  during  her  life,  with  directions  to  his  executors,  if  byreiisonof  sickness, 
inOrmity,  or  accident  the  Interest  of'  his  estate  shall  be  insufficient  for  her 
comfortiible  support  and  maintenance,  to  use  so  much  of  the  principal  as  may 
be  necessary  for  that  purpose;  and  also  provides  that,  should  his  daughter 
£lli-n  have  need  of  it,  she  shall  share  with  his  wife  in  the  use  of  his  estate. 
After  the  death  of  his  wife,  he  gives  "all  the  use  of  my  remaining  estate 
*  *  ♦  to  my  daughter  Ellen  E.  Sanborn,  and  to  Josiah  Sanborn,  her  Iius- 
band,  during  their  life-time,  respectively;"  and,  'Hhird,  after  the  decejise  of 
my  daughter  and  her  husband,  I  bequeath  all  the  residue  of  my  estate  to  tbe 
Eochester  City  Orphan  Asylum."  It  appears  in  evidence  that  there  is  no 
such  institution  as  tbe  Rochester  City  Orphan  Asylum,  but  that  the  institu- 
tion evidently  meant  was  the  Rochester  Orphan  Asylum,  and  they  are  entitled 
to  any  legacy  that  they  would  have  been  entitled  to  if  properly  named.  Board 
▼.  Scovell,  3  Dem.  Sur.  516.  The  will  was  executed  within  two  months  of 
the  death  of  the  testator,  but  the  Rochester  Orphan  Asylum  having  been  in- 
oorporated  prior  to  chapter  319,  Laws  1848,  (by  act  passed  March  23,  1838,) 
that  act  does  not  affect  this  corporation,  and  the  gift  is  not  void  on  that  ac- 
count.   Kerr  v.  Dougherty,  79  N.  Y.  327 ;  StepTienson  v.  Short,  92  N.  Y.  433. 

The  act  of  1860,  however,  does  apply,  (chapter  360,) and  would  render  ade- 
vise  or  bequest  to  this  society  valid,  only  as  to  one-half  of  the  testator's  estate, 
as  he  died  leaving  a  wife  and  child  him  surviving.  The  remaining  questions 
are  to  be  considered  for  the  purpose  of  determining  whether  the  gift  of  one- 
balf  to  the  Rochester  Orphan  Asylum  is  valid.  It  is  claimed  that  the  will  is 
void,  as  creating  a  trust,  and  suspending  the  power  of  alienation  of  tbe  real 
estate,  and  tlie  absolute  ownership  of  the  personal  property,  beyond  the  statu- 
tory limit  of  two  lives  in  being.  The  intent  of  the  testator  was  evidently  to 
give  a  life-estate  to  his  wife,  then  an  estate  to  his  daughter  and  her  husband 
for  life,  with  cross-remainders;  and  stich  would  be  the  effect  of  the  will,  un- 
less the  relation  of  husband  and  wife  existing  creates  a  different  interest. 
Purdy  v.  Hayt,  92  N.  Y.  446,  452.  In  the  last  case,  the  testator  gave  bis 
real  estate  to  his  two  sisters  "dunng  their  respective  lives,"  and  was  held  to 
creikte  an  estate  as  tenants  in  common,  with  cross-remainders.  The  power 
of  alienation  is  not  suspended  at  all  as  to  the  real  estate,  by  the  will,  as  all  tbe 
beneficiaries  are  in  existence,  and  there  is  no  contingent  estate  that  would  in- 
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terfere  with  the  alipnation  of  the  real  property.  Immediately  on  the  death  of 
the  testator,  the  widow,  the  daughter  and  her  husband,  and  the  Orphan  Asy- 
lum could  join  in  a  conveyance,  aud  pass  the  entire  title. 

There  are  only  two  ways  in  which  the  power  of  alienation  can  be  suspended, 
viz.:  "By  an  express  trust,  or  power  in  trust,  of  such  a  character  that  the 
land  cannot  be  alienated  during  its  continuance;  or  by  a  contingent  limita- 
tion." PerRAPAiLO,  J.,  in-Kflrfiei/ v.iTu^n,  97N.Y.34;  Eveiittw.  Everitt, 
29  N.  Y.  71.  The  contingent  limitation  does  not  exist,  nur  do  I  think  that 
such  a  trust  is  created  by  the  will.  It  has  always  been  held,  and  is  now  the 
rule,  that  courts  should  seek  to  sustain  the  expressed  will  of  the  testator, 
where  they  can  do  so,  and  so  far  as  it  can  be  done  without  contravening  the 
express  provisions  of  the  statutes  regulating  testamentary  dispositions. 
N^either  will  a  trust  be  raised  by  implication,  where  the  only  effect  of  such  a 
construction  would  be  to  raise  it  for  the  purpose  of  destroying  it  as  soon  as 
created,  or  of  invalidating  the  instrument  by  which  it  is  created.  Smith  v. 
Edwards,  88  N.  Y.  102.  The  only  portions  of  the  will  that  could  possibly  be 
con-strued  as  tending  to  create  a  trust  are  the  provisions  authorizing  the  ex* 
ecutors  to  apply  a  portion  of  the  principal  to  the  use  of  his  wife  in  certain  con- 
tingencies; which  might  seem  to  imply  an  intention  that  they  should  liavethe 
possession  of  the  corpus  of  the  estate  for  that  purpose.  But  in  that  event, 
after  the  death  of  his  wife,  no  necessity  could  arise  for  holding  that  the  title 
was  in  the  executors.  They  are  not  named  as  trustees,  nor  is  any  gift  or  de- 
vise made  to  them  either  as  trustees  or  executors.  In  fact,  no  power  in  refer- 
ence to  the  real  estate  seems  to  be  conferred  on  the  executors,  unless  a  power 
to  sell  the  same  for  the  benefit  of  the  widow,  should  it  become  necessary'  to  do 
so  in  her  life-time,  for  her  support,  could  be  implied.  This  would,  at  all 
eventis,  terminate  at  her  death;  and  therefore  the  properly  seems,  without 
any  contingency,  to  be  absolutely  vested  in  the  beneticiaries,  without  any  es- 
tate in  the  executors,  and  without  any  power  conferred  upon  them  to  sell, 
lease,  or  manage  the  real  estate.  If  the  personal  property  is  retained  for  the 
purpose  of  collecting  and  paying  over  the  income,  it  does  not  necessarily  re- 
quire the  creation  of  a  trust  to  do  this.  Smith  v.  JEdwardu,  supra.  Nur  does 
it  appear  certain  that  the  executors  were  to  hold  the  personal  property  during 
the  life-lime  of  the  beneficiaries,  should  they  seek  to  obtain  possession  of  it, 
upon  tendering  a  proper  bond.  Livingston  v.  Murray,  08  N.  Y.  485.  I  can- 
not see  that  the  will  conveys  any  power  or  creates  any  trust  in  regard  to  the 
management  of  the  real  estate.  There  is  no  express  direction  conferring  any 
such  power,  nor  does  there  appear  to  be  any  provision  in  the  will  from  which 
such  an  intent  could  be  inferred ;  and  1  am  therefore  of  the  opinion  that  the 
Administrator,  in  managing  the  real  estate,  has  acted,  and  will,  if  he  here- 
after continues  to  act,  do  so,  not  by  virtue  of  any  power  given  him  by  the  will, 
but  as  an  agent  for  the  parlies  interested,  under  an  agreement  with  them, 
either  expressed  or  implied. 

While  a  decision  upon  this  hearing  may  only  incidentally  affect  the  real  es- 
tate, it  is  nevertheless  proper  to  discuss  the  rules  and  restrictions  relating  to 
its  disposition  and  ownership,  as  it  has  been  held  by  the  court  of  appeals  that 
the  absolute  ownership  of  personal  property  is  only  suspended  in  the  sauie 
manner  as  is  the  power  of  alienation  of  real  estate.  Oilman  v.  Reddingtun, 
24  N.  Y.  9-18;  Blicen  v.  Seymour,  88  N.  Y.  469-478.  If  this  question  had 
not  been  so  settled,  my  own  views  would  be  in  accordance  with  those  ex- 
pressed by  the  court  in  Converse  v.  Kellogg,  7  Barb.  596.  Section  1,  1  Rev. 
tit.  p.  773,  (3  Rev.  St.  7th  Ed.  2256,)  provides  that  the  absolute  ownership  of 
personal  property  shall  not  be  suspended  for  more  than  two  lives  in  being, 
«tc. ;  and  section  2  provides  as  follows:  "In  all  other  repects,  limitations  of 
future  or  contingent  interests  of  personal  property  shall  be  subject  to  the  rules 
prescribed  In  the  first  chapter  of  this  act,  in  relation  to  future  estates  in  land." 
These  rules  provide  that,  where  a  remainder  is  limited  on  more  than  two  life- 
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estates,  all  the  life-estates,  subsequent  to  those  of  the  two  persons  first  named, 
shall  be  void,  and,  upon  the  death  of  the  two  first  named,  the  remainder  shall 
take  effect  in  the  same  manner  as  if  no  other  life-estates  had  been  created.  It 
is  claimed,  in  this  case,  that,  while  tlie  absolute  ownership  of  personal  prop- 
erty is  suspended,  provided  the  limitation  in  excess  of  two  lives  in  being  may 
be  cut  off,  the  remainder  is  still  valid;  but  it  is  claimed,  upon  tlie  other  side, 
that  the  limitation  is.upon  more  than  two  lives  in  being,  and  so  created  that 
the  excess  of  two  lives  cannot  be  cut  off,  and  tliat,  therefore,  the  remainder 
is  invalid.  The  daughter  and  her  husband,  unless  the  relation  of  husband 
and  wife  establishes  a  different  rule,  would  take  as  tenants  in  common,  with 
cross-remainders,  after  the  termination  of  the  life-estate  of  the  widow.  Ptirdy 
v.  Hapt,  92  N.  Y.  446.  The  estate  of  the  widow  would  continue  through 
one  life,  then  the  estate  of  the  one  first  dying  would  continue  through  his  or 
her  life,  and  daring  the  life  of  the  survivor,  before  actual  payment  of  the  re- 
mainder to  the  orphan  asylum,  which  would  clearly  be  more  than  two  lives  in 
being.  In  Purdy  v.  Uayt,  supra,  the  will  gave  certain  real  estjite  to  the  tes- 
tator's sisters,  Jane  and  Catherine,  during  their  respective  lives;  and,  after 
their  death  he  directed  the  income  to  be  paid  to  his  neice,  during  her  life; 
and  that,  after  her  death,  the  principal  should  be  paid  to  her  children,  should 
she  leave  any,  and,  if  not,  to  other  beneficiaries  named  in  the  will.  The 
court  says,  at  page  452:  "We  are  of  opinion  that,  by  the  true  construction  of 
the  will,  the  devise  to  the  testator's  sisters,  Jane  and  Catherine,  vested  in 
them  as  life-estate  in  the  farm  as  tenants  in  common,  with  cross-remaindei-s." 
In  that  case,  the  will  gave  the  executors  power  to  sel>  after  the  deiith  of  Jane 
and  Catherine;  in  this  case  the  asylum  is  to  take  "after  tlie  death  of  Ellen  and 
her  husband."  The  court  in  that  case  say,  further,  at  page  45S:  "The  law, 
as  we  have  seen,  permits  only  two  successive  estates  in  the  same  property. 
The  two  sisters  of  the  testator  took,  as  we  have  held,  an  estate  in  the  farm  as 
tenants  in  common,  with  cross-remainders  for  life.  The  life-estate  of  bis 
sister  Jane,  who  first  died,  terminated  on  her  death,  and  her  enjoyment  con- 
stituted one  life-estate  in  her  share.  A  second  life-estate  in  that  share  then 
vested  in  her  sister  Catherine,  and  was  spent  at  her  death.  The  limit  of  the 
statute  as  to  that  share  was  then  reached,  and  no  sul)sequent  life-estate 
therein  could  be  limited  either  in  the  land  or  the  proceeds;"  and  held  that  the' 
life-estate  in  the  proceeds  of  that  share,  attempted  to  be  created,  was  void,  but 
that,  in  the  case  of  the  other  sister's  share,  but  one  life-estate  had  run  at  her 
death,  and  that  therefore  an  additional  life-estate  could  be  created  before  the 
remainder  took  effect.  This  case  is  similar  in  many  respects.  The  gift  there 
was  first  to  the  two  as  tenants  in  common,  by  words  in  substance  the  same 
as  those  by  which  the  gift  in  this  case  is  made  to  Mrs.  Sanborn  and  her  lius- 
band.  The  cross-remainders  were  regiirded  as  equivalent  to  a  life-estate, 
which  might  be  struck  out  when  necessary  to  save  tlie  devise  of  the  remainder. 
Notwithstanding  the  tendency  of  the  decisions  to  hold  that  the  common-law 
relations  of  husband  and  wife  still  exist,  to'  some  considerable  extent,  in  re- 
spect to  property,  (ZonUlein  v.  Bram,  100  X.  Y.  12,  2  N.  E.  Hep.3S8;  Rob- 
ins V.  McClure,  100  N.  Y.  328, 3  N.  E.  Rep.  663.)  in  this  case  these  decisions 
can  have  no  effect.  If  the  husband  takes  at  all  after  the  wife's  death,  it  is  by 
virtue  of  the  will,  and  not  by  virtue  of  his  being  her  husband.  At  her  death, 
all  her  interest  ceases,  and  there  would  be  nothing  to  pass  over  to  her  hus- 
band as  such;  but  the  will  provides,  in  legal  effect,  that  he  shall,  in  such 
event,  become  the  legatee  to  the  use  which  she  had  before  enjoyed.  The  in- 
terests are  distinct,  although  undivided  during  the  life-time  of  both.  The 
husband  could  not,  as  such,  have  any  interest  in  the  boily  of  the  estate  of 
which  the  wife  had  the  use,  as  she  never  was  tlie  owner  of  that.  The  hus- 
band and  wife  in  this  case  were  neither  joint  tenants  nor  tenants  by  the  en- 
tirety, and  neither  could  take  anything  by  right  of  survivorship.  Their  in- 
terests were  the  same  as  if  they  were  unmarried.    Kegaixling  them,  then,  as 
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tenants  in  common  with  cross-remainders,  the  cross-remninders  being,  in  ef- 
fect. H  third  life-estate,  may  be  dropped,  and  the  gift  of  one-half  of  the  re- 
mainder of  the  testator's  estate  be  held  good. 

This  brings  us  to  the  consideration  of  the  share  of  the  estate  taken  bv  the 
asylum,  or,  rather,  to  the  question,  what  constitutes  one-half  of  the  estate  at' 
the  time  of  the  testator's  death,  within  the  meaning  of  ttie  statute.  The  rule 
for  ascertaining  this  is  laid  down  in  Hollia  v.  Seminary,  95  N.  Y.  166,  and 
must  be  followed  in  this  case.  The  time  must  be  of  the  death  of  the  testiitor. 
Harris  v.  Society,  2  Abb.  Dec.  816.  To  determine  the  amount  of  his  estate 
in  accordance  with  these  rules,  the  widow's  dower  in  the  real  estate  should 
first  be  ascertained  and  deducted.  Chamberlain  v.  Chamberlain,  48  N.  Y. 
424.  This  should  orUinaiily  be  ascertained  on  the  principle  of  life-annuities. 
This  method  is  resorted  to  where  the  time  is  not  actually  known,  but  in  this 
case  it  appears  that  the  widow  lived  6.833  years;  so  we  may  adopt  that  as  the 
number  of  years'  purchase  of  her  annual  dower  interest.  The  value  of  an  es- 
tate need  not  be  determined  by  an  annuity  table  in  ail  instances,  but  may  be 
ascertained  by  such  other  means  as  are  in  any  case  available.  HolliH  v.  Semi- 
nai-y,  95  N.  Y.  179.  The  value  of  the  real  estate  is  conceded  to  have  been, 
at  the  death  of  the  testator,  «1,800.  One-third  of  this,  or  IKSS.SS,  at  5  per 
cent.,  for  6.833  years,  is  equal  to  $148.05.  The  whole  property  was  stipu- 
lated to  have  been  worth  at  the  testator's  death,  and  over  and  above  his  debts, 
96,674.54.  Deduct  the  dower,  and  it  leaves  96,526.49.  If  my  views  are 
correct  as  to  the  manner  in  which  the  daughter,  and  her  hust)and  bold,  they 
are  each  practically  entitled  to  the  use  of  one-half  of  this  amount,  or,  computed 
at  5  per  cent.,  an  annuity  of  $163.16.  Mrs.  Sanborn,  at  the  deatli  of  the  testa- 
tor, was  41  years  of  age;  and  by  the  Northampton  table  her  annuity  was  worth 
11.695  years'  purchase,  or  $1,908.16.  Mr.  Sanborn's  age  was  58,  and  his  an- 
nuity was  worth  8.801  years'  purchase,  or  $1,436.97.  The  present  worth  of 
all  the  legacies  was  the  present  worth  of  the  life-estates  and  remainders  mak- 
ing up  the  sum  of  $6,526.49.  The  gift  of  the  whole  of  this,  payable  one-half 
at  the  death  of  Mrs.  Sanborn,  and  one-half  at  the  death  of  Mr.  Sanborn,  is 
not  equal  to  the  two  life-estates,  and  therefore  is  not  in  excess  of  the  amount 
which  the  testator  could  give  to  a  charitable  society.  The  words  of  the  will, 
giving  the  remainder  after  the  death  of  ttie  life-tenant,  did  not  postpone  its 
vesting.  Softer  v.  lVood«,  ISandf.  Ch,  131;  In  re  ifaAon,  98  X.  Y.  372.  The 
administrator  is  entitled  to  claim  his  full  commissions  on  income  which  has 
annually  been  ascertained  and  paid  over.  Haneox  v.  Meeker,  95  N.  Y.  528. 
'Where  an  annual  ascertainment  and  paying  over  of  income  has  not  actually 
taken  place,  he  is  entitled  to  only  one  set  of  commissions  for  receiving  and 
paying  out,  to  be  computed  on  the  aggregate  amount  of  principal  and  income; 
reinvestments  not  being  included  in  this  aggregate.  Betts  v.  Belts,  4  Abb. 
N.  C.  437. 


,y 


People  ex  rel.  Squire  r.  Mayor  of  City  of  New  York. 
(Supreme  Cowrt,  General  Term,  First  Department    June  19, 1888.) 
CxKTioRXBi— Application — Time  or  Maeinq. 

Code  Civil  Proc.  N.  Y.  S  2125,  prescribes  a  four-months  limitation  for  cerMorarf, 
and  aeotlon  2126  extends  this  to  20  months,  where  the  relator  U  imprisoned  on  a 
criminal  charKe,  or  in  execution  upon  cxtnviotion  of  a  oriminal  oftenae,  etc.  Held, 
that  one  who  Is  out  on  bail  during  the  four  months  following  the  flnmng  of  an  in- 
dictment Is  not  entitled  to  the  extension  allowed  by  section  2126. 

Application  for  certiorari. 

Roll  in  M.  Squire,  the  relator,  was  removed  from  the  office  of  commissioner 
of  public  works  on  the  ground  of  bribery  and  conspiracy.  During  the  hear- 
ings before  the  mayor  and  governor  the  relator  was  indicted  for  the  same 
offenses,  and  acquitted.  He  applies  for  certiorari  to  review  the  proceedings  by 
wliicb  be  was  removed,  contending  that  he  could  not  be  removed  except  for 
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cause.  Code  Civil  Froc.  §  2125,  prescribes  a  limitation  of  four  montba  for  bring- 
ing certiorari,  and  section  2126  extends  this  to  20  months,  where  tbe  relator 
is  imprisoned  on  a  criminal  charge,  or  in  execution  upon  conTictioa  <tf  a  crim- 
inal offense,  etc. 

Argued  before  Van  Bettnt,  P.  J.,  and  Bradt,  J. 

Hofoe  i£  Hummel,  for  relator. 

Per  Curiam.  The  application  for  a  writ  of  certiorari  must  be  denied.  The 
pendency  of  the  indictment  in  no  way  precluded  this  court  from  exercising  its 
power  of  review,  if  it  had  any.  The  relator,  being  out  on  bnil,  had  full  liberty 
to  make  his  application  daring  the  four  months  allowed  by  section  2125  of  the 
Code,  and  he  was  not  imprisoned  on  a  criminal  charge  at  the  time  of  the  ex- 
piration of  this  time,  so  as  to  be  entitled  to  the  additional  time  mentioned  in 
section  2126.  An  order  may  be  entered  denying  the  application  upon  these 
grounds,  so  that  an  appeal  may  be  taken  therefrom  if  the  relator  desires. 


Pbopuc  tx.  rd.  Post  v.  Grant,  Sheriff. 
(Supreme  Court,  Oeneral  Term,  First  Depamiumt    November  28, 1888.) 

1.   OOSTTEMPT — ColCHlTIIEin' — PoWEB  OP  SUPREME  COUBT  JUSTICE. 

A  commitment  for  contempt,  being  ex  parte  and  issuable  wlthotit  notice,  may  be 
made  by  any  justice  of  the  supreme  court  holding  a  term  in  any  part  of  the  state. 

S,  SAXB — IMPBISONMBNT  BY  SSEItirP  Of  ASOTHBB  Ck>CNTT — H4BBAS  CORPUS. 

It  is  DO  ground  for  the  discharge  of  one  arrested  on  a  oommitment  for  oontempt 
that  the  sheriff  of  one  county  had  no  power  to  imprison  relator  in  another,  as  com- 
manded by  the  commitment.  Though  it  would  have  been  more  regular  to  issue  the 
oommitment  to  the  sheriff  of  the  latt43r  county,  who  could  haT«  arrested  relator  in 
any  county  of  the  state,  under  Code  Civil  Proc.  N.  Y.  J  118,  permitting  an  officer 
who  has  made  an  arrest  to  convey  his  prisoner  through  one  or  more  counties  to  the 
place  of  imprisonment,  yet  relator,  if  rightfully  under  arrest,  will  not  be  discharged 
on  habeas  corpus  because  he  was  taken  by  the  wrong  person.  He  should  simply 
be  remanded  to  the  custody  of  the  proper  sheriff,  aa  directed  by  Coda  dvll  Proo.  J 
2086,  when  the  officer  in  whose  custody  he  is,  is  not  lawfully  entitled  theisto. 
t.  Samx — WABBiiiiT — BuFFiciBNOY— Specification  of  Acts. 

Under  Code  CIvU  Proc.  S  2285,  providing  that  where  tbe  contempt  consists  of  an 
omission  to  peirTorm  an  act  or  duty,  the  order  and  the  waiTant  of  commitment,  if  one 
be  issued,  must  specify  the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid,  ■ 
warrant  simply  referring  to  the  order  and  judgment  is  fatally  defective. 

Appeal  from  special  term,  New  York  county. 

Habeas  corpus.  Relator,  John  U.  Post,  is  held  under  a  commitment  made 
July  21,  1887,  for  contempt  in  disobeying  a  flnal  judgment  of  tbe  supreme 
court,  and  he  appeals  from  an  order  dismissing  the  writ  and  remanding  him 
to  the  custody  of  Hugh  J.  Grant,  sheriff  of  Jfew  York  county. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Macohber,  JJ. 

Noc^  Davis,  for  appellant.     W.  W.  MaoFarland,  for  respondent. 

Van  Bbumt.  P.  J.  The  validii^  and  siiflflciency'of  the  order  in  pnrsuance 
of  which  the  commitment  in  question  issued  having  been  determined  by  the 
court  of  appeals  {King  v.  Barnes,  16  N.  E.  Rep.  332)  against  the  contention 
of  the  relator,  no  question  as  to  the  regularity  and  sufficiency  of  tbe  order  is 
now  before  the  court,  and  the  only  points  which  remain  undetermioed  are  as 
to  the  sufficiency  of  the  commitment  and  tbe  power  of  tbe  respondent  to  ar- 
rest and  hold  the  relator  thereunder.  The  learned  justice  who  made  the  or- 
der appealed  from  in  his  opinion  has  conclusively  shown  that  the  court  which 
issued  this  commitment  had  full  power  and  authority  so  to  do.  The  supreme 
court  of  the  state  is  one  court,  though  having  numerous  justices  and  clerks, 
and  any  justice  holding  a  court  in  any  part  of  the  state  may  make  an  order  of 
the  supreme  court  in  any  action,  no  matter  in  what  county  the  venue  niay  be 
laid,  unless  such  order  is  required  to  be  or  is  made  upon  notice,  (Code  Civil 
Proc.  §§  768,  769,)  except  in  certain  cases  regulated  by  special  statutes. 
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Therefore,  the  commitment  in  question  being  ex  parte,  application  could  be 
issued  by  any  justice  of  the  supreme  court  while  holding  a  term  of  said  court 
in  any  part  of  the  state.  Under  the  provisions  of  section  2283  of  the  Code  the 
defendant  could  liave  been  arrested  without  the  issuance  of  any  commitment; 
a  certitied  copy  of  the  order  directing  the  commitment  t>eing  a  suflBcient  war- 
rant. The  issuance  of  the  commitment  was  therefore  unnecessary  in  the  case 
at  l)ar,  although  the  proceeding  by  commitment  was  entirely  regular,  and  is 
eTfiressly  authorized  by  section  2281. 

The  objection  that  the  sheriff  of  Xew  York  had  no  power  to  imprison  tlie 
nUitur  in  Richmond  county,  as  commanded  by  tlie  commitment,  may  be  welt 
tnken,  but  this  defect  in  no  way  invalidates  the  proceeding.  The  commi  tment 
ran  to  the  sheriff  of  New  York  county,  or  any  other  county,  and  although  per- 
liai>s  the  most  regular  practice  would  liave  been  to  liave  issued  the  commit- 
ment to  the  sberift  of  Kictimond  county,  who  it  appears  could  have  made  th» 
arrest  in  any  county  of  the  state,  and  have  taken  the  prisoner  to  the  county 
of  liichmond  for  incarceration,  (People  v.  Neviiia,  1  Hill,  164;  section  118, 
t'ode  Civil  Proc..)  the  fact  that  the  arrest  was  actually  made  by  the  siieriS  of 
Xew  York  county  in  no  manner  eutitles  the  relator  to  his  discliarge.  If  tiie 
relator  is  rightfully  under  arrest,  merely  because  he  has  been  taken  by  the 
wrung  i^rson  in  no  manner  entitles  him  to  his  discharge  upon  a  habeas  eorpus. 
i>y  section  2036  of  the  Code  it  is  expressly  provided  that  where  a  prisoner  is 
not  entitled  to  his  discharge  he  must  be  remanded  to  the  custody  from  which 
lie  was  taken,  unless  the  person  in  whose  custody  lie  was  is  not  lawfully  en- 
titled thereto;  in  which  case  the  order  remandiug  him  must  commit  him  to 
the  custody  of  the  officer  or  person  so  entitled.  By  this  provision,  if  the  re- 
lator should  properly  have  been  arrested  by  the  sheriff  of  Bichmond  county, 
as  we  think  he  should  have  been,  it  was  the  duty  of  the  court,  upon  dismiss- 
ing the  writ  of  habeas  corpus,  to  have  remanded  the  relator,  not  to  tlie  cus- 
tody of  the  sheriff  of  New  York,  from  whose  custody  he  was  taken,  but  to  the 
custody  of  the  sheriff  of  Bichmond  county,  in  whose  custody  be  belonged. 
That  a  sheriff  of  one  county  may  arrest  in  another  for  the  purposes  uf  incar- 
ceration in  his  own  county  has  been  expressly  recognized  by  section  118  of 
the  Code  of  Civil  Procedure,  which  provides  that  a  sheriff  who  has  lawfully 
arrested  a  prisoner  may  convey  his  prisoner  through  one  or  more  counties  in 
li.e  ordinary  route  of  travel  from  the  place  where  the  prisoner  was  arrested  to 
tiie  place  where  he  is  to  be  confined.  The  case  already  cited,  of  People  v.  Net- 
inn,  recognizes  the  same  power.  We  are  of  the  opinion,  therefore,  that  the  re- 
lator was  not  entitled  (o  his  discharge  simply  because  of  his  arrest  by  the 
sheriff  of  New  York,  but  that  he  should  have  been  remanded  to  the  sheriff  ot 
Hichmond  county,  to  be  confined  pursuant  to  the  commitment. 

The  objection  raised  to  the  sufficiency  of  the  commitment  raises  a  more  se- 
rious question.  The  commitment  in  question  does  not  specify  the  acts  to  be 
done  by  the  relator,  but  refers  to  another  order  and  judgment  tlierefor.  This- 
<ioe3  not  seem  to  be  a  compliance  with  section  2285  of  the  Code.  This  section 
{•rovidea  that,  where  the  misconduct  consists  of  an  omission  to  perform  an  act 
•<r  duty,  the  order  and  the  warrant  of  commitment,  if  one  be  issued,  must 
.><{>ecify  the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In  the  case 
4t  bar  the  warrant  of  commitment  does  not  specify  the  acts  to  be  performed, 
but  refers  to  the  order  and  judgment.  This  is  not  a  compliance  with  the  re- 
quirements of  the  Code.  The  commitment  must  specify  the  act  to  be  done,  where 
one  l8  Issued,  and  no  reference  can  be  had  to  any  other  paper  to  supply  thi» 
d'-fect.  The  reason  of  this  provision  is  obvious.  It  is  for  the  purpose  of  en- 
al>ling  the  sheriff  to  determine  when  the  prisoner  is  entitled  to  bis  liberty. 
The  answer  made  by  the  respondent  to  this  objection  does  not  seem  to  meet 
the  ditiBcuIty.  It  is  of  no  consequence  bow  well  the  relator  knew  what  he 
was  bound  to  do;  neither  would  it  have  remedied  the  difficulty  if  the  sheriff 
had  returned  that  he  held  the  relator  under  a  certified  copy  of  the  order  as  well 
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as  under  the  commitment.  We  suppose  that  the  parties  proceeding  to  enforce 
penalties  for  contempt  must  either  proceed  by  arrest  under  a  commitment  or 
a  certified  copy  of  the  order,  but  that  tliey  cannot  do  both.  They  must  elect 
their  course  of  piticedure,  and  be  governed  by  such  election  in  all  subsequent 
stages  of  the  proceeding.  If  the  commitment  had  recited  the  ortler,  so  that  it 
became  part  thereof,  that  would  have  been  sufficient,  but  the  order  was  in  no 
manner  made  a  part  of  tlie  commitment  by  a  simple  reference  thereto.  The 
provisions  of  the  Code  in  respect  to  this  matter.seem  to  be  distinct,  and  must 
be  followed.  The  commitment,  therefore,  being  fatally  defective,  the  re- 
lator was  entitled  to  bis  discharge  from  arrest  under  this  commitment.  Or- 
der reversed,  with  $10  costs  and  disbursements,  and  prisoner  discharged  from 
arrest  under  commitment  issued  July  21, 1887. 

Babtlrtt  and  Maoomber,  JJ.,  concur. 


Fbofu  «x  reU  Post  v.  OsAirT,  SherUT. 
(Supreme  Court,  Oeneral  Term,  E^st  Department.    November  38, 188S.) 

Appeal  from  special  term,  Kew  York  county. 

H<u>ea»  oorpue.  John  H.  Post,  the  lelator,  Js  held  unSer  a  oommitment  made  De- 
cember 20,  1887,  in  aid  of  an  order  declaring  him  guilty  of  contempt  in  failing  to  com- 
ply with  an  order  riving  "further  directions"  at  the  foot  of  a  final  judgment  after  ap- 
peal to  the  court  of  appeals.  The  contempt  arose  in  the  same  case  as  that  involved  in 
People  V.  Grant,  ante,  143.  The  writ  was  dismissed,  and  relator  remanded,  and  he  ap- 
peals. 

Argued  before  Van  Brcnt,  P.  J.^and  Babtliett  and  Maooicbbb,  JJ. 

Nwih  Povts,  for  appellant.    W.  W.  MacFa/rland,  for  respondent. 

Peb  CcKiAic.  It  having  been  conceded  by  the  appellant  that  the  decision  of  the  ap- 
peal from  the  orders  forming  the  foundation  of  these  proceedings  pending  in  the  court 
of  appeals  at  the  time  of  the  argument  of  the  appeal  before  this  court  would  determine 
all  the  questions  involved  upon  this  appeal,  and  such  appeals  having  been  determined 
adversely  to  the  appellant,  (King  v.  Barnes,  16  N.  E.  Kep.  833,)  the  order  from  which 
the  appeal  before  ub  was  taken  snoald  be  affirmed,  with  tlO  costs  and  disbursementa. 


Eernitz  0.  LoNQ  Island  Cmr. 

{Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

1.  Municipal  Cobforations — Advertisement  op  Notices — Power  of  Treascreb. 
Laws  N.  Y.  1886,  c.  650,  i  8,  requiring  certain  notices  to  tax-payers  to  be  pub- 
lished by  the  treasurer  of  a  city  in  two  newspapers,  one.of  whion  shall  be  the  offi- 
cial newspaper  of  the  city,  if  there  be  one,  authorizes  the  treasurer  to  select  both 
papers,  when  no  designation  of  an  official  paper  has  been  made. 
8.  Same — Pcbuoation  in  Oerman — Judicial  Notice. 

The  treasurer,  being  at  liberty  to  select  such  newspapers  as  he  deems  proper, 
may  select  one  published  in  the  Oerman  language,  as  the  court  will  judicially  no- 
tice the  fact  that  many  Germans  reside  in  the  city. 
8.  Same — Power  of  Cocncil. 

As  under  Laws  N.  Y.  1871,  o.  461,  revising  the  charter  of  Long  Island  City,  the 
treasurer  is  required  to  publish  a  financial  statement  annually,  the  council  cannot 
contract  for  the  publication  of  such  a  statement  monthly,  at  the  city's  expense. 

Appeal  from  Queens  county  court. 

Action  by  Charles  Kernitz  against  Long  Island  City,  to  recover  for  the  pub- 
lication of  certain  notices.    Judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Barnard,  P.  J.,  and  Dyehan  and  Pratt,  JJ. 
M.  Marx,  for  appellant.     IV.  J.  Foster,  for  respondent. 

Pratt,  J.  The  plaintiff  sued  to  recover  for  publishing  certain  notices  and 
reports  for  the  defendant,  and  the  defense  is  that  the  otticers  of  the  corpora- 
tion had  no  authority  to  contract  for  the  services  or  audit  the  bills.  By  the 
revised  charter  of  the  defendant,  (chapter  461,  Laws  1871,)  the  treasurer  is  re- 
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quired  to  "exhibit  to  the  common  council,  at  least  fifteen  days  before  the  an- 
nual election  in  each  year,  a  full  account  of  all  receipts  and  expenditures  aftei 
the  date  of  bis  last  annual  report,"  etc.,  "and  such  report  shall  be  printed  and 
published  in  all  the  newspapers  published  in  said  city,  and  in  such  other  man- 
ner as  the  council  may  direct."  This  act  refers  specifically  to  one  yearly  re- 
port, and  no  other,  and  the  common  council  had  no  autliority  to  ordain  that 
tlie  treasurer  should  make  and  publish  a  monthly  report;  and  the  resolution 
to  that  effect,  passed  October  6,  1885,  neither  imposed  any  liability  upon  the 
city,  nor  authorized  the  plaintiff  to  publish  such  repoi-ta.  No  principle  is 
better  settled  than  that  one  who  deals  with  uflScers  of  a  municipal  corporation 
is  chargeable  with  notice  of  all  limitations  upon  their  powers  imposed  by  gen- 
eral laws. 

AH  the  items,  therefore,  except  the  publication  of  notices  to  the  tax-pay- 
ers, were  properly  disallowed.  These  items,  we  think,  should  have  been  al- 
lowed under  the  authority  of  chapter  656,  §  8,  Laws  1886.  That  statute  re- 
quires that  one,  at  least,  of  the  two  newspapers  designated,  shall  be  an  official 
newspaper  of  said  city,  "if  there  be  one."  It  appeai-s  none  had  been  desig- 
nated, and  therefore  the  treasurer  had  a  right  to  select  the  plaintiff's  paper 
as  one  in  which  to  publish  such  notices. 

It  is  objected  that  the  paper  was  printed  in  the  German  language,  but  we 
must  take  notice  that  a  large  number  of  Germans  reside  in  Long  Island  City, 
and  that  newspapers  in  that  language  are  published  there.  A  matter  of  such 
public  notoriety  requires  no  proof.  It  is  also  to  be  observed  that  such  notices 
as  were  provided  for  in  that  statute  were  intended  to  reach  all  classes  of  tax- 
payers, and  that  the  intent  thus  to  notify  all  classes  could  be  better  attained 
by  having  one  publication  at  least  in  that  language.  But  a  conclusive  an- 
swer to  the  objection  is  that  the  matter  of  the  selection  of  the  newspapers 
was  left  to  the  treasurer,  and  he  selected  the  plaintiff's  paper.  The  treasurer 
was  bound  to  give  the  best  notice  to  carry  out  the  intent  of  the  law,  and  we 
do  not  think  there  wus  any  restriction  that  both  papers  should  be  printed  in 
the  Englisli  language.  The  proceeding  was  not  one  regulated  by  the  Code  of 
Civil  Procedure.  In  looking  at  the  charter,  we  find  several  provisions  which 
require  notices  to  be  published  in  all  the  newspapers  printed  in  the  city,  such 
as  the  assessor's  notices  to  review  taxes,  and  the  notice  for  raising  money  by 
taxation  for  speiiial  purposes;  so  that,  where  it  is  important  that  the  notice 
shall  reach  all  classes,  all  the  newspapers  are  designated  in  the  statute,  thus 
including  those  not  printed  in  the  English  language.  We  must  assume  that 
the  legislature  took  notice  of  the  fact  of  foreign-born  citizens  being  residents 
of  Ix>ng  Island  City,  and  of  the  publication  of  German  newspapers  therein, 
and  intended  that  such  notices  should  reach  them  in  a  language  they  under- 
stood. However  this  may  be.  the  legislature  plainly  delegated  the  discretion 
to  the  treasurer  to  designate  the  newspapers  in  which  to  print  the  notices  re- 
ferred to.  The  two  items,  therefore,  fur  these  notices,  amounting  to  $47.25 
and  interest,  should  have  been  allowed. 

There  being  no  disputed  question  of  fact,  the  judgment  should  be  reversed, 
and  judgment  entered  for  the  plaintiff  for  the  above  amount,  with  costs  of 
this  appeal. 

Ail  concur. 


In  re  Gilleran. 
(Suprtme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

KXSCOTORS  AND  ADMIKI8TRATOR8 — AnCILLABT  AdMINISTBATIOK — RsTOOATION — NOTICX. 

Under  Code  Civil  Proc.  N.  Y.  §  2C95,  providing  that  when  letters  testamentary 

nave  been  granted  In  the  state  where  testator  resided  at  his  death  ancillary  letters 

must  be  granted  by  the  proper  surrogate's  court  of  New  York,  upon  production  of 

a  copy  01  the  will  and  of  the  foreign  letters,  an  application  for  revocation  of  th«  let- 
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ten  aiMsiUary  and  for  letters  of  administration  e.  t  a.  may  be  granted  at  tba  in- 
stance of  one  to  whom  such  letters  have  been  issued  by  a  court  in  tiie  state  of  prin- 
cipal administration  upon  the  revocation  of  the  letters  testamentary  there,  witaout 
any  notice  to  the  executors  to  show  cause  against  it,  where  the  latter  had  notice  of 
and  appeared  in  the  proceedings  in  the  foreign  jurisdictiOQ.    Fsats,  J.,  dissenting. 

Appeal  from  surrogate's  court,  Richmond  county. 

Appeal  by  James  Gilleran  from  a  decree  of  the  surrogate  of  Richmond 
oonnty,  refusing  his  application  for  letters  of  administration  on  the  estate  of 
Gersben  P.  Jesup,  deceased. 

Argued  before  Bahnard,  P.  J.,  and  Peatt  and  DrKiiAN,  JJ. 

Plnney  &  Sterling,  {^George  M.  Finney,  of  oounsel,)  for  appellant.  Dav- 
enport, Dillaway  <b  Leeds,  (John  8.  Davenport,  of  counsel,)  for  respondent. 

DTKMAif,  J.  This  is  an  appeal  from  an  order  of  the  surrogate  of  Richmond 
county,  d4>nying  a  motion  of  the  appellant,  upon  his  petition  as  the  adminis- 
trator with  the  will  annexed  of  Gershen  P.  Jesup,  late  of  San  Francisco,  de- 
ceased, for  the  issuance  to  the  petitioner,  Gilleran,  forthwith,  without  th» 
citation  of  any  parties,  ancillary  letters  of  administration  with  the  will  an- 
nexed  of  (Jerslien  P.  Jesup,  deceased,  and  for  the  revocation  of  ancillary  let- 
ters testamentary  issued  by  the  surrogate  of  Riclimond  county  on  tlie  22d  day 
of  .January,  1887,  to  Isaac  Jesup  and  S.  O,  Putnam,  named  as  executors  in 
the  will  of  the  deceased.  On  the  2d  day  of  ^fovember,  1886,  Gertdien  P.  Jesup 
died  in  the  state  of  California,  leaving  a  last  will  and  testament,  disposing  erf 
^1  bis  real  and  personal  property,  which  will  was  admitted  to  probate  by  th» 
superior  court  of  tlie  city  and  county  of  San  Francisco,  in  the  state  of  CaIffor> 
nia,  on  the  22d  day  of  November,  1886.  At  the  same  time  letters  testament- 
ary were  issued  by  that  court  to  Isaac  Jesup  and  S.  O.  Putnam,  who  were 
named  as  executors  in  the' will  of  said  deceased.  The  decedent  left  real  es- 
tate and  personal  property  situated  in  Richmond  county  in  the  state  of  Xew 
Yoii{ ;  and  on  the  22d  day  of  January,  1887,  ancillary  letters  testamentary 
were  issued  by  the  surrogate  of  Richmond  county  to  Isaac  Jesup  and  8.  O. 
Putnam,  the  executors  so  named  in  the  will  of  the  decedent,  and  suoh  ancil- 
lary letters  so  issued  to  Jesup  and  Putnam  are  still  unrevolced.  Subsequently 
to  the  issuance  of  such  ancillary  letters  testamentary  by  the  surrogate  of  Rich- 
mond county  to  Jesup  and  Putnam  as  executors,  and  on  the  25th  day  of  April, 
1888,  the  original  letters  testamentary  issued  to  them  in  November,  1886,  l>y 
the  superior  court  of  the  city  and  county  of  San  Francisco,  were  by  a  judg- 
ment and  decree  of  that  court  duly  vacated  and  revolted.  After  the  revoca- 
tion and  nuliiflcation  of  the  lettei-s  testamentary  issued  to  Jesup  and  Putnam 
as  executors  by  the  California  court,  and  on  the  SOtli  day  of  April,  1888,  let- 
tera  of  administration  with  the  will  annexed  of  Gersheii  P.  Jesup,  deceased, 
were  issued  by  the  court  in  California  to  James  Gilleran,  the  petitioner  and 
appellant  herein,  after  he  bad  qualified  and  filed  a  bond  in  the  sum  of  $50,000, 
as  n-quired  by  law.  Such  letters  of  administration  with  the  will  annexed 
are  still  in  full  force  and  effect  in  the  state  of  California.  There  are  no  debts 
due  or  claimed  to  be  due  from  Gershen  P.  Jesup,  deceased,  to  any  resident  of 
til  is  state. 

Upon  the  foregoing  facts,  which  are  substantially  undisputed,  which  are 
recited  in  the  order  appealed  from,  the  appellant  claimed  before  the  surrogate 
of  Uictimond  county  that  he  was  entitled  forthwith,  and  witliout  the  citation 
of  any  parties,  under  sections  2695  and  2697  of  the  Code  of  Civil  Procedure,  to 
a  decree  from  the  surrogate  of  Riclmiond  county,  granting  to  him  ancillary  let- 
ters of  administration  with  the  will  annexed  of  Gersben  P.  Jesup,  deceased,  and 
revolting  the  prior  ancillary  letters  testamentary,  issued  to  the  executors  of  tb« 
deceased,  who  had  l)een  removed,  and  whose  original  letters  had  been  revoked 
by  the  California  court  in  the  maimer  described;  and  a  motion  was  made  by 
the  appellant  before  tlie  surrogate  of  Richmond  county  leased  on  the  petition 
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and  transcript  of  record  annexed  thereto  for  such  decree.  The  snrrogate  de- 
nied the  application,  and  held  that  the  issuance  of  a  subpoena  to  the  former 
executors  was  necessary,  and  that  they  had  a  right  to  be  heard  In  respect  to 
the  revocation  of  their  ancillary  letters  issued  to  them,  althougli  their  original 
letters  in  California  bad  already  l)een  revoked  and  taken  away,  and  although 
in  the  proceeding  for  such  revocation  in  the  California  court  tliey  had  ap- 
peared and  answered,  and  were  heard  upon  the  application,  which  resulted 
in  their  removal.  It  is  the  contention  of  the  appellants  that  this  determina- 
tion of  the  surrog>Kte  of  Richmond  county  was  erroneous,  and  contrary  to 
the  provisions  of  the  statute  already  quoted  respecting  ancillary  letters  of  ad- 
ministration, and  tl)at  the  motion  and  application  should  have  been  granted. 
Section  2696  of  the  Code  of  Civil  Procedure,  upon  which  the  appellant  rest* 
his  claim,  is  as  follows:  "Where  a  will  of  personal  property,  made  by  a  per- 
son who  resided  without  the  state  at  the  time  of  the  execution  thereof,  or  at 
the  time  of  iiis  death,  has  been  admitted  to  probate  by  a  competent  court, 
within  the  foreign  country,  or  the  state,  or  the  territory  of  tl»  United  State* 
where  it  was  executed,  or  where  the  testator  resided  at  the  time  of  his  death,, 
the  surrogate's  court  having  jurisdiction  of  the  estate  must,  upon  an  appli- 
cation made  as  prescribed  in  this  article,  accompanied  by  a  copy  of  the  will 
and  of  the  foreign  letters,  if  any  have  been  Issued,  authenticated  as  prescribed 
in  this  article,  record  the  will  and  foreign  letters,  and  issue  thereupon  an- 
cillaiT  letters  testamentary  or  ancillary  letters  of  administration  with  the  will 
annexed,  as  the  case  requires."  In  a  literal  sense,  all  that  is  here  prescribed 
has  been  complied  with  by  the  appellant.  His  application  is  by  duly-verified  pe- 
tition, which  shows  that  there  were  no  creditors  of  the  deceased  in  this  state, 
and  therefore  no  parties  necessary  to  be  cited,  as  provided  in  section  2698,  and 
was  accompanied  by  a  duly-anthenticated  copy  of  the  will  and  of  the  foreign 
lettefS  Issned  tu  the  appellant  by  the  probate  court  of  California.  And  as  tbo 
section  quoted  expressly  provides,  in  terms,  the  surrogate  upon  such  presen- 
tation must  record  the  will  and  the  foreign  letters,  and  issue  thereupon  an- 
cillary letters  testamentary,  or  ancillary  letters  of  administration  with  the  will 
annexed,  as  the  case  requires,  there  is  no  provision  for  the  isBoaace  of  a  cita- 
tion to  th«  original  executors,  to  whom  the  ancillary  letters  had  been  issued; 
but  the  surrogate  decided  that  such  executors  were  entitled  to  notice,  and  di» 
rected  the  issuance  of  a  citation  to  them  to  siiow  cause  why  the  ancillary  let- 
ters should  not  be  issued  to  the  petitioner,  and  why  the  ancillary  letteiti  for- 
merly issued  to  them  should  not  be  revoked.  Tlie  original  executors  had  notice 
of  the  proceedings  for  their  removal  in  the  superior  court  in  San  Francisco, 
and  they  appeared  and  were  heard  in  that  proceeding,  and  after  such  hearing- 
a  decree  was  made  for  their  removal,  and  thus  the  chain  that  linked  them  to 
the  estate  was  melted  and  severed  by  that  revocatory  decree.  They  ceased  to 
be  execntors,  and  the  petitioner  is  substituted  in  their  place;  and  upon  the 
presentation  of  his  petition,  with  the  accompHnying  papers,  to  the  surrogate 
of  Kichmond  county,  that  officer  whs  called  upon  to  act  as  though  no  ancillary 
letters  had  theretofore  been  granted  by  him.  When  the  letters  testamentary 
of  Jesup  and  Putnam  were  called  back  by  the  California  court,  their  powers- 
were  abrogated,  and  they  no  longer  had  any  rights  to  defend  or  interests  to 
protect  in  the  estate  of  their  testator.  Depri  ved  of  the  support  of  the  original 
letters,  the  ancillary  letters  fell  without  an  order  for  their  annihilation,  and  the 
only  effect  of  the  action  of  the  surrogate  of  Kichmond  county  for  the  revoca- 
tion of  such  letters  will  be  to  disincumber  the  records  In  his  office.  They  are 
already  canceled  and  destroyed  by  operation  of  law,  and  exist  only  in  name 
upon  the  records  of  the  surrogate.  Und^  such  circumstances,  a  notice  of 
the  formal  act  of  cancellation  would  bean  idle  ceremony.  The  order  appealed 
from  should  therefore  be  reversed,  and  the  matter  should  be  remitted  to  the 
surrogate  of  Kichmond  county,  with  directions  to  grant  the  prayer  of  the  po- 
tition.    The  costs  should  be  paid  from  the  estate. 
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Barnard,  F.  J.,  {eoncurring.)    As  a  rule,  notice  should  be  given  when  a 

court  is  to  be  asked  to  make  an  order  whlcli  injuriously  affects  the  party  against 
whom  the  relief  is  sought.  This  application  is  peculiar.  The  ancillary  letters 
were  granted  on  the  faith  of  a  California  decree  appointing  executors  upon  a 
probate  of  a  will  in  that  state.  Now  the  same  court  have  removed  the  executor 
for  cause,  and  no  one  questions  the  decree.  Notice,  if  necessary,  in  ordinary 
cases,  and  even  on  this  application,  if  any  question  was  to  be  made  of  the  facts, 
can  do  no  good.  The  surrogate  must  respect  the  decree,  and  there  can  be  no 
issue  raised.  The  order  should  be  reversed,  with  costs  and  disburseoients, 
and  the  petition  granted. 

Fbatt,  J.,  {dissenting.)  I  think  the  surrogate  was  right  in  allowing 
Putnam  and  Jesup  an  opportunity  to  be  heard  upon  the  application  to  revoke 
the  letters  heretofore  issued  to  them.  Many  reasons  may  be  suggested  why 
such  an  opportunity  should  properly  be  granted.  We  see  no  objections  to 
that  course.  If  it  be  true  that  the  surrogate  bad  power  to  grant  new  letters 
ex  parte,  we  think  his  course  iu  declining  so  to  do  is  to  be  commended.  Tlie 
disposition  to  exhaust  the  estate  shown  by  the  petition  printed  at  page  98  of 
the  appeal-book,  where  leave  is  asked  to  charge  the  estate  with  the  expenses 
of  tlie  journey  of  two  persons  from  San  Francisco  to  New  York,  to  make  a 
demand  that  could  as  well  be  made  by  a  resident  attorney,  was  illy  fitted  to 
inspire  confidence,  and  affords  abundant  reason  why  all  persons  interested  in 
the  estate  should  have  full  notice,  and  a  patient  hearing,  t>efore  the  spplica- 
tioh  should  be  granted. 


LiGHTE  et  al.  V.  FlNAN. 

(Supreme  Court,  Oeneral  Term,  Second  Department,    December  U,  1888.) 

1.  Salb — ^BoMA  Fids  Pubchasers — Vessels  to  be  Retdbnbd. 

In  am  aotlon  for  the  wrongful  detention  of  certain  mineral  water  syphon^  It  is- 
peared  that  plaintiffs,  acooraing  to  the  custom  of  the  trade,  well  known  to  defena- 
antj  sold  mineral  water  in  syphons,  which  were  to  be  returned  when  empty,  and  to 
which  they  retained  title,  and  that  plaintiffs'  names  were  stamped  on  the  glass  of 
each  syphon.    Held,  that  defendant  was  not  a  bona  fide  purchaser. 

9.  Same— Neouobmob  of  Seixeb— Kstofpel. 

Though  it  was  not  shown  how  long  plaintiffs  had  allowed  the  syphona  In  question 
to  remain  in  the  hands  of  their  customers,  it  did  appear  that  defendant  had  only 
been  in  business  18  months. '  It  was  also  in  evidence  that  plaintiffa  allowed  a  cer- 
tain prioe  for  the  return  of  syphons  found  In  junk-shops.  Held,  that  plaintiffs  had 
not  been  guilty  of  any  negligence  or  laches,  as  regarded  defendant,  sooh  as  would 
work  an  estoppel. 

Appeal  from  Queens  county  court. 

Action  by  Charles  Lighte  and  another  against  Robert  Finan  for  the  wrong- 
ful taking' and  detention  of  personal  property.  Judgment  tor  plaintiffs,  and 
defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dykman,  JJ. 

D.  Brown,  for  appellant.     O,  Reinhardt,  for  respondents. 

Pratt,  J.  This  action  was  prosecuted  in  a  justice's  court  for  the  wrong- 
ful taking  and  detention  of  certain  mineral  water  syphons,  alleged  to  be  of 
the  value  of  $120.  It  clearly  appears  that  the  plaintiffs  were  the  manufact- 
urers of  mineral  waters  which  they  sold  in  syphons,  into  the  glass  sides  of 
which  were  stamped  their  names;  said  syphons  to  be  returned  when  emptied 
of  their  contents,  the  plaintiffs  thus  retaining  the  title  to  the  syphons.  Tliese 
syphons  were  afterwards  found  in  the  possession  of  the  defendant,  who  had 
purchased  them  from  various  parties.  The  claim  of  tlie  defendant  is  that  the 
plaintiff  negligently  permitted  the  syphons  to  remain  in  the  possession  of  his 
customers,  and  be  sold  to  bona  fide  purchasers,  and  thus  he  is  estopped  from 
asserting  his  lilJe.     We  fail  to  discover  any  evidence  in  this  case  to  justify  the 
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application  of  the  doctrine  of  estoppel.  The  syphons  were  manufactured  by 
the  plaintifF,  and  their  name  plainly  stamped,  and  they  bad  never  sold  any, 
nor  authorized  any  other  person  to  sell  any;  tlierefore  tlie  property  was  the 
plaintiffs,  and  tbey  had  a  clear  right  to  reclaim  it.  The  fact  that  the  pur- 
chaser were  permitted  to  retain  the  bottles  until  they  sold  the  mineral  water 
did  not  affect  the  plaintiffs'  right  to  reclaim  them.  The  conclusion  is  almost 
irresistible  that  the  defendant  did  not  pujchase  in  good  faith,  for  the  reason 
that  it  is  the  custom  of  the  trade  to  sell  only  the  water,  and  retain  the  prop- 
erty in  the  syphons.  However  this  may  be,  if  purchased  from  one  having  no 
right  to  sell,  he  is  presumed  to  have  come  wrongfully  in  possession  of  them 
until  he  establishes  to  the  contrary. 

The  plaintiffs  have  done  nothing  to  fotfeit  their  right  to  the  syphons. 
They  were  still  in  business,  and  had  neither  sold  nor  authorized  any  other  per- 
son  to  sell.  Considering  the  nature  and  custom  of  the  business,  which  were 
well  known  to  the  defendant,  the  plaintiff,  by  leaving  the  syphons  Xvith  their 
customers  until  they  were  emptied,  did  not  confer  any  apparent  title  or  own- 
ership on  such  customers;  neitlier  was  their  conduct  such  as  to  have  any  ten- 
dency to  mislead  or  deceive  the  defendant.  Neither  is  it  apparent  how  the 
defendant  has  been  prejudiced  by  negligent  acts  of  the  plaintiff.  It  does  not 
appear  how  long  ago  the  syphons  in  question  were  delivered  to  the  plaintiffs' 
customers,  but  it  does  appear  that  the  defendant  had  been  in  business  only 
alK>ut  18  months.  It  also  appears  that  the  plaintiffs  allowed  parties  for  re- 
turning bottles  found  by  them  in  junk-shops  a  certain  price.  So  that  not 
only  was  there  no  negligence  established  on  the  part  of  the  plaintiffs,  but 
they  seem  to  have  taken  a  reasonable  and  fair  method  to  secure  the  return  to 
them  of  all  syphons  wrongfully  disposed  of  or  stolen.  That  the  plaintiff  de- 
nianded  the  property  before  suit  was  proved,  without  objection.  If  it  was 
essential  to  lUlege  a  demand,  the  evidence  would  require  an  appellate  court  to 
conform  the  pleadings  to  the  proof.  It  is  therefore  unnecessary  to  pass  upon 
that  question.  The  evidence  was  ample  to  sustain  the  verdict.  Judgment 
affirmed,  with  costs. 

Barnard,  P.  J.,  and  Dtkhan,  J.,  concur. 


Kbonb  v.  Kings  County  El.  R.  Co. 
{Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

1.  IjMtTNCTIOH— RbMEDT  IT  LAW— ObSTBUCTINO  ACCKSS  TO  PbOPEBTT. 

For  an  interruption  of  light,  air,  and  access  to  property,  caused  by  buildine  a 
stairway  in  front  of  plaintiff's  property  by  an  elevated  railroad  company,  to  enable 
passengers  to  ascend  to  its  road,  plaintiff  has  a  sufficient  remedy  at  law,  and  an  In- 
junction will  not  issue. 

2.  Contempt — Disobedience  to  Injunction — REVBasAi,. 

Wliere  an  order  for  a  temporary  injunction  is  reversed,  an  order  punisbing  one 
tor  contempt,  in  disobeying  such  injunction,  falls  with  it. 

Appeal  from  special  term,  Kings  county. 

Action  by  Rosalie  Krone  against  the  Kings  County  Elevated  Railroad  Com- 
pany. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Vanderpoel,  Cumming  d:  Goodwin,  for  appellant.  Wm.  J.  Gaynor,  for 
respondent. 

Dykman,  J.  This  action  is  for  the  procurement  of  an  injunctipn  restrain- 
ing the  defendant  from  the  construction  of  a  stairway  leading  up  from  the 
sidewalk  to  the  elevated  oflSce  on  the  defendant's  road.  An  order  has  been 
made  for  the  issuance  of  a  temporary  injunction,  from  which  there  is  an  ap- 
peal, and  there  has  been  an  order  for  the  punishment  of  the  defendant  for  dis- 
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obedience  of  the  injimctliui.  irom  which  there  is  also  an  appaaL  The  plain- 
tiff  has  a  leasehold  Lntereat  in  the  property  described  in  the  complaint,  upon 
which  she  has  a  three-story  brick  building.  The  elevated  railroad  of  the  de- 
fendant has  been  constructed  over  the  center  of  Pulton  street,  and  a  stairway 
for  the  ascent  of  passengers  to  the  railroad  has  been  constructed  on  the  west 
side  of  the  street,  on  the  sidewalk  in  front  of  the  property  of  the  plaintiff,  and 
it  is  the  claim  of  the  plaintiff  that  such  stairway  will  interrupt  li^ht,  air,  and 
access  to  her  property,  and  thereby  injure  and  damage  the  same,  The  action 
of  the  plaintiff  is  baaed  upon  her  riglit  to  light,  air,  and  access  In  the  use  of 
ber  property,  and  her  rights  in  that  respect  are  absolute,  and  her  claim  is  well 
founded.  But  whether  a  court  of  equity  should  interfere  to  restrain  the  de- 
fendant from  the  full  and  free  exercise  of  its  franchise  in  favor  of  an  individ- 
ual who  sustains  a  pecuniary  injury  only  is  quite  another  question.  The  ele- 
vated railroad  of  the  defendant  has  been  constructed  with  the  consent  of  the 
municipal  authorities  and  of  the  fee  owner  of  the  premises  in  question,  and 
stands  under  the  full  sanction  of  legal  authority.  Its  construction  is  in- 
tended to  subserve  a  great  public  interest,  and  in  theory  of  law  it  was  for  a 
public  purpose,  to  which  private  interests  are  always  subservieut;  not  that 
private  interests  are  to  be  destroyed  or  disregarded,  but  because  they  can  be 
fully  protected  Jt>y  and  remunerated  by  compensation,  and  the  constitution 
■and  the  laws  provide  fuQ  and  adequate  remedies  for  the  infringement  of  all 
private  riglits  for  public  purposes.  The  damages  resulting  to  private  prcy- 
erty  in  snob  cases  ma^  be  assessed  in  the  manner  provided  by  law,  or  tbey 
may  be  reoovered  in  an  action  at  law.  In  this  case  the  damages  to  ensue  to 
the  plaintiff  are  simple,  and  can  be  easily  found  by  a  jury;  and  there  seems 
to  be  no  sulludent  mason  vhy  the  great  public  enterprise  of  the  defendant 
should  be  arrested  or  embaixassed  by  a  court  of  equity  for  the  caasons  pre- 
sented by  the  plaintiff  in  this  action.  The  order  for  the  injunction  abould  be 
reversed,  and  of  course  the  order  to  punish  for  contempt  will  fall  witb  it. 
Ten  dQllars  costs  and  disbursements  are  allowed. 


Shbffibu)  t.  Losfflzb. 
(Supreme  Court,  General  T&in,  Second  Department.    December  IS,  1888.) 

3IaoHANios'  Liens — ^Abaksoihcbnt  bt  Contiucitob— Riobrg  or  Suboontsaotos. 

Where  the  origlDal  ooDtraotors  have  abandoned  the  worlc,  a  subcontractor,  wlio 
flies  a  lien  under  tbemeohafiiics'  lien  law  of  1885,  may  entoroe  It  against  any  dijler- 
enee  between  the  unpaid  instaUments  of  the  oontiact  prfaje  and  tbB  sum  required  to 
complete  the  work,  and  it  is  no  defense  that  other  liens  have  been  filed  prior  to  said 
sttbcxintractofB. 

Appeal  from  Kings  connty  court. 

Action  l^  Thomas  R.  Sfaeffleld  against  Christian  Loeffler.  Tbere  was  a 
Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Babnabd,  F.  J.,  and  Oykman  and  Fbatt,  JJ. 
/.  Hahn,  Jr.,  for  appellant.    M.  E.  H alpine,  tot  respondent. 

Dyeman,  J.  This  is  an  appeal  from  a  judgment  of  the  county  oourt  of 
Kings  county,  affirming  a  judgment  rendered  by  a  court  of  a  justice  of  th* 
peace  in  favor  of  the  plaintiff  for  the  sum  of  $70  damages,  and  $2.50  costs, 
in  an  action  to  foreclose  a  mechanic's  lien  in  a  justice's  court  under  the  ben 
law  of  1885.  The  appellant  made  a  contract  in  writing  with  two  contractors 
for  the  erection  of  a  house,  to  be  paid  for  in  installments  as  the  work  pro- 
gressed. The  plaintiff  made  a  subcontract  with  the  original  contractors  for 
the  furnishing  of  fire-escapes  to  the  house  to  the  amount  of  $70.  The  work 
of  the  contractors  went  on  until  September,  1887,  when  tbey  presented  the 
superintendent's  certificate,  required  by  the  contract,  entitling  them  to  the 
third  installment,  and  they  received  the  balance  of  that  installment  on  that 
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Hbj.    On  <ib«  TWJct  day  tbe  confertwtors  abandoned  ttoe  work,  and  the  p>ain> 
tfff  tbereapon  filed  his  lien,  under  which  this  action  was  brought. 

It  appeiiTed  by  the  eridence  that  tin  appellant,  wlio  was  tbe  owner,  agreed  to 
pay  the  original  eentractors  94,445  for  the  eiecstiou  of  tlm  building,  and  when 
they  eeased  work  he  had  paid  them  the  anm  of  f2,860  upon  tke  oontraet, 
which  left  a  balance  due  thereon  of  81,585;  and  it  appeared  that  out  of  sneta 
balance  the  appellant  will  be  obliged  to  pay  $1,025  to  complete  the  building, 
which  will  leave  a  balance  in  his  hands  of  8560.  The  lien  of  the  plaintiff, 
therefore,  was  valid,  and  attached  to  the  anm  remaining  in  the  hands  of  tbe 
owner  when  the  Hen  was  filed ;  and  the  claim  that  the-  owner  can  interpose  as 
a  defense  in  this  action  thefltrng  of  other  notices  of  liens  agateflttbe  building 
prior  to  the  lien  of  the  plaintiff  is  untenable.  Our  eonclnaton  is  that  the 
Judgment  should  be  afBrmed,  with  costs. 


"Wakeen  «.  Va-h  Nostbaot),  Superrlsor. 

(Supreme  Court,  Oenural  Term,  Stcond  Department.    December  18, 1888.) 

TowHB — Ofvicobs— IiucKcnas — Aonos  bt  Tax-^atks. 

In  an  action  by  a  tax-payer  ander  Laws  1881,  o.  681,  permitting^  taz-payen  to  sne 
to  restrain  unlawful  official  acta,  against  a  town  superrlaor,  to  restrain  the  pay- 
ment of  oettaln  blHs  praseatad  W  tise  Ui^bw^  eemminloneia,  an  In junetioa  wul 
not  be  granted  wbrere  plaintiff  faUa  to  prove  tnat  tbe  bills  were  not  audited  by  tbe 
board  of  auditors,  or  that  there  was  no  legally  constituted  board,  or  that  the  audit 
was  Illegal,  or  that  the  bills  were  unjust,  or  that  the  commissloiien  had  tailed  to 
make  their  reporte  to  the  board,  or  that  tiM  wmnaDt  of  tke  biUs  woold  iajaie 
ftatntiO. 

Appeal  from  special  term.  Queens  county. 

Action  by  Pmnk  L.  "Warren  against  John  E.  Van  Kostrand,  aaperviflor  of 
tbe  town  of  !N^ewtown.  There  was  a  Judgment  for  defendant,  and  plaintifl 
appeals. 

Argned  before  Babnasd,  P.  J.,  and  I>tkma»  and  Pratt,  JJ. 

JBermer  <t  Benner,  for  appellant.    Jackson  d  Burr,  fat  respondent. 

l>rKM AK,  J.  This  action  was  broogM  by  the  plaiiitlll,  M  a  tax-payer  of 
Queens  connty,  under  chapter  581  of  the  Laws  of  1881,  against  the  supervisor 
of  tlie  town  of  Newtown,  to  restrain  the  payment  of  certain  bills  prennted 
by  tbe  highway  eommissioners  of  that  town.  The  action  was  tried  liefore  a 
jndge  at  special  term,  without  a  jury,  and  resulted  in  a  judgment  in  favor  of 
{be  defendant,  from  which  tbe  plaintiff  has  appealed;  and  there  la  also  an 
appeal  from  an  order  allowing  Michael  Toner,  who  claimed  to  be  an  assignee 
of  the  elsim  of  Daniel  Hickey,  one  of  the  highway  commissioners,  to  come 
in  and  defend  the  action.  So  far  as  tbe  legal  status  of  the  plaintiff  is  con- 
cerned, tbe  action  was  properly  brought,  but  the  difficulty  was  that  the  proof 
did  not  bring  tbe  case  within  the  statute  nnder  which  the  action  was  prose- 
eitted.  AH  the  formal  facts  requisite  were  found  by  the  trial  judge,  but  he 
refused  to  find  that  the  bills  of  the  highway  commissioners  were  not  audited 
by  the  board  of  town  auditors,  or  that  the  alleged  board  of  audit  were  not 
legally  constituted,  or  that  there  wae  no  bodrd  of  town  audit  in  the  town  of 
Newtown  legally  constituted  or  entitled  to  net  as  such,  or  to  pass  upon,  audit, 
or  allow  bills,  or  that  the  alleged  audit  of  bills  so  presented  was  illegal  or 
void,  or  that  the  bills  in  question  were  unjust,  inequitable,  or  exorbitjint,  or 
fraudulent,  or  that  the  commissioners  hud  failed  to  fulfill  their  duties  in  re- 
spect to  the  rendition  of  their  reports  to  the  board  of  audit,  or  that  the  pay- 
ment of  the  bills  in  question  would  work  harm  or  injury  to  the  plaintiff;  and 
he  did  And  all  such  facts  substantially  In  favor  of  the  regalarlty  of  the  charges 
of  the  highway  commissioners,  and  in  favor  of  the  legality  of  tbe  conduct  of 
the  town  oflacers,  whicli  was  brought  under  review  by  the  action.  It  was 
tbe  view  of  the  trial  judge  that  tbe  auditors  constituted  a  de  facto  board,  and 
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that  thef  acted  In  good  faith.  Our  examination  leads  us  to  the  conclusion 
reiicbed  by  tlie  trial  judge.  The  evidence  discloses  no  abuses  such  hs  those 
set  up  in  the  complaint,  and  it  seems  to  be  a  case  where  the  plaintiff  lias 
tailed  entirely  to  sustain  his  action  by  proof.  The  judgment  and  order 
should  therefore  be  affirmed,  with  costs.  No  costs  on  (he  appeal  from  the 
order. 


CONQER   B.  ThEADWAT. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    December  IS,  1S88.) 

CbHBTEBIBS — CONVST^NCS  OT  RlOHT  TO  USK  LoT — HOW  MADE. 

No  formal  deed  is  necessary  to  confer  the  exclusive  right  to  the  use  of  a  lot  to  a 
cemetery  for  burial  purposes.    Oral  permission  is  sufficient. 

Case  submitted  on  agreed  statement. 

Action  by  Clarence  U.  Conger  against  John  Treadway,  for  the  possession 
of  a  lot  of  land  used  by  defendant  as  a  burial  ground.  There  was  a  verdict 
for  defendant,  and  plaintiff  excepted. 

Argued  bifure  Barnard,  F.  J.,  and  Pratt  and  Dtkham,  JJ. 

Seaman  <&  Conger,  for  plaintiff.     (?.  W.  Weyant,  for  defendant. 

Barnard,  P.  J.  The  case  shows  that  one  De  Xoyells,  being  the  owner  of 
a  lot  of  land  containing  some  13  acres,  conveyed  ten-elevenths  of  the  same  to 
10  individuals,  on  the  condition  that  the  same  wasconveyed  "for  the  purpose 
of  a  cemetery,  or  burying  place  for  the  dead,  and  for  no  other  purpose."  The 
plaintiff  became  subsequently  the  owner,  by  deed  in  partition  dated  January 
9, 1882,  of  all  those  portions  of  the  lot  "not  sold  or  parted  with  before  the 
date  of  said  deed . "  The  defendant  claims  to  have  been  a  purchaser  of  the 
lot  in  question  l)efore  plaintiff  got  his  deed.  The  evidence  shows  that  the  as- 
sociates in  the  title  gave  a  power  of  attorney  to  sell  plots  to  two  of  their  num- 
ber, John  S.  Gunner  and  Isaiah  Hillburn,  in  April,  1884.  The  actor  for  the 
owner  seemed  at  first  to  have  been  John  S.  Gunner,  and  when  he  became  in- 
capacitated by  ill  health  one  Bichard  T.  Blanch  "acted  in  reference  to  the  sale 
of  plots  and  the  management  of  the  cemetery"  for  "eight  or  ten  years,  up  to 
the  time  of  his  death."  Blanch  sold  plots,  and  collected  money  for  plots;  he 
made  repairs.  The  cemetery  was  not  incorporated,  and  no  written  power 
seems  to  have  been  given  by  the  owners  to  Blanch.  In  April,  1867,  the  de- 
fendant made  a  contract  with  John  S.  Gunner  for  tlie  purchase  of  plot  192, 
which  includes  the  lands  in  question.  "He  told  me  what  lot  to  take."  The 
deed  was  to  be  ready  in  two  or  three  weeks.  The  defendant  began  to  bury 
his  dead  in  the  lot  about  three  weeks  after  this  agreement,  and  now  has  a  son 
and  a  daughter,  and  four  or  five  grandchildren,  buried  in  the  lot.  In  Novem- 
ber, 1869,  the  defendant  paid  Blanch,  as  part  payment  for  the  lot.  $30.47. 
Blanch  said  he  could  not  give  a  deed,  but  could  give  a  receipt.  The  defend- 
ant wanted  his  deed,  and  was  ready  and  offered  to  pay  the  whole  of  the  poi^ 
chase  money.  Blanch  told  the  defendant,  "It  must  be  fixed  differently  very 
shortly."  Nothing  further  was  ever  done.  No  deed  has  ever  been  tendered, 
and  in  June,  1887,  the  defendant  tendered  the  present  owner  of  the  land  the 
balance,  and  asked  for  the  deed. 

The  plaintiff  has  no  claim  to  the  possession  of  the  land  involved  in  this  ac- 
tion, to  the  exclusion  of  the  defendant's  rights  of  burial  there.  No  title  to 
the  land  itself  will  pass  to  the  defendant  by  "deed,"  so  called.  The  owner 
will  still  remain  owner,  and  the  defendant  will  have  a  right,  exclusive  of  all 
others,  to  bury  upon  it.  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  503.  No 
formal  deed  was  necessary,  as  if  to  convey  the  fee;  exclusive  permission  to 
bury  in  it  was  all  tliat  was  needed.  If  a  deed  was  necessary,  power  was  given 
by  parol,  and  burials  were  made  in  the  lot  with  the  knowledge  and  assent  of 
the  joint  owners.    Monuments  were  put  up,  aud  the  lot  has  been  constantly 
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beautified  by  the  defendant  since  the  purchase  of  the  right  by  him.  Equity 
-will  enforce  such  a  contract,  even  for  the  sale  of  land,  where  it  has  been 
partly  performed.  But  only  permission  to  bury  in  tlie  plot  was  needed,  and 
that  was  fully  proven.  The  exception  should  be  overruled,  and  judgment 
rendered  for  the  defendant  upon  the  verdict,  with  costs.    All  concur. 


Conger  v.  Wetamt  et  ux. 

(Sutrreme  Court,  Oeneral  Term,  Second  DgpartmenL    December  IS,  1888.) 

Cbwrskixs — Saije  or  Lots— Ettdbnob. 

Where  defendant's  family  used  a  lot  for  burial  purposes,  without  objection,  for 
over  20  years,  gravestones  being  erected,  marked  with  the  initials  of  the  family, 
the  manager  of  the  cemetery  association  reconlzing  their  right,  and  a  memoran- 
dmn  of  the  s^  of  the  lot  to  defendant  being  shown  In  the  manager's  hand-writing, 
a  sale  to  defendant  of  the  right  to  use  such  lot  was  suJBciently  shown. 

Case  submitted  on  agreed  statement.  The  facts  of  this  case  are  the  same 
as  in  Conger  v.  Treadway,  ante,  152. 

Argued  before  Babnard,  F.  J.,  and  Pratt  and  Dtehan,  JJ. 
Beaman  <t  Conger,  for  plaintiff.     G.  W.  Weyant,  for  defendants. 

Barnard,  P.  J.  The  evidence  is  not  sufScient  to  support  this  action. 
Eleven  men  own  a  tract  of  thirteen  acres  for  burial  purposes.  They  were  not  in- 
corporated. At  first  two  of  the  owners  were  empowered  to  manage  the  sale 
of  the  plots;  and  next,  a  manager,  one  Blanch,  acted  for  many  years.  The 
defendant  Woolsey  T.  Weyant  is  a  son  of  Abram  Weyant.  In  1864  Abram 
Weyant  buried  a  son  in  the  plot  in  question,  being  No.  153.  A  tombstone 
was,  soon  after  the  burial,  erected  at  the  place  of  his  burial.  Other  burials 
have  followed  from  the  family  of  Abram  Weyant;  the  latest  in  1882.  Six- 
teen or  eighteen  years  ago  Blanch,  Abram  Weyant,  and  others  of  his  family 
measured  off  the  lot  so  as  to  erect  monument  stones  at  the  comers,  which 
was  done.  Eight  marble  slabs  were  placed  in  the  ground,  extending  two 
feet  above  the  surface,  and  marked  with  the  initials  of  the  Weyant  family. 
The  lot  was  graded  and  sodded,  and  shrubbery  and  flowers  put  on  by  them. 
Blanch  and  Abram  Weyantare  both  deceased.  Tbeowners  filed  amap,  show- 
ing No.  153  on  it.  In  1864  Abram  Weyant  commenced  to  bury  in  it.  Blanch, 
a  general  manager  of  the  cemetery,  recognized  the  ownership  of  the  exclusive 
right  of  burial  in  Weyant.  Burial  after  burial  was  made  in  it,  extending 
over  some  20  years,  without  objection.  A  book  is  produced,  in  Blanch's 
hand-writing,  of  the  sale  to  Weyant  in  1862  in  this  form :  "  May  30th,  1862, 
Abram  Weyant,  153  20x38;  aggregate  number  of  feet,  700;  8105."  The  evi- 
dence abundantly  supp>orts  Abram  Weyant's  exclusive  right  of  burial  in  the 
plot  in  question.  The  exceptions  should  therefore  be  overruled,  and  judg- 
ment rendered  upon  the  verdict,  with  costs. 

Pratt  and  Dtkhan,  JJ  ,  concur. 


In  re  Totten's  Will. 

(Atprente  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

Wills— FaoBATK—REFUSiX  Pbndino  Trial  of  Tbstator's  Capacitt. 

It  appeared  that  the  testator,  at  the  time  the  wUl  ottered  for  probate  was  exe- 
cuted, was  89  years  old ;  had  been  long  afQicted  with  a  cancer ;  was  confined  to  his 
bed ;  stupid  and  apathetic,  and  at  times  delirious.  Physicians  testified  that  in  their 
opinion  he  had  not  sufficient  capacity  to  understand  the  will,  which  was  a  substi- 
tute, prepared  by  the  proponents,  for  one  the  testator  had  carefully  prepared  some 
years  before.  Tne  old  will  was  not  produced.  There  was  evidence  that,  after  the 
substitute  was  read  over  to  him,  he  made  some  remarks  indicating  that  he  had  not 
oomprehended  it  Held,  that  the  will  should  not  have  been  admitted  to  probate  un- 
til the  question  of  testamentary  capacity  was  passed  on  by  a  jury. 
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Appeal  from  surrogate's  court,  Suffolk  xtonaty. 

Proceedings  to  admit  to  probiite  the  will  of  Daniel  Totten.  daoesMd.     Pram 
■ma  order  in  &vor  of  the  proponients  the  contestants  appeal. 

Argued  before  Babnabd.  F.  J.,  and  Dtkhan  and  Pratt,  JJ. 
W.  Q.  Niaholl,  for  appellants.    J.  T.  Bahtr,  tot  xespoodeot. 

Babnabd,  F.  J.  The  question  of  the  execution  of  the  will  proposed  for 
probate  should  go  to  a  jury.  The  testator  was  89  years  of  age,  and  had  be- 
<»nie,  in  addition  to  the  ordinary  infirmities  of  age,  very  weak  from  a  cancer 
4if  long  standing.  He  wxs  confined  to  his  bed,  when  it  ia  alleged  the  will  was 
signed,  and  he  died  a  little  over  two  months  thereafter.  He  bad  made  a  will 
Ib  1883.  carefully  giving  the  instroctions  himself  to  a  stranger  to  the  family, 
«rhich  had  been  executed  in  due  form.  On  the  8th  of  April,  1886,  this  paper 
imu  signed  by  testator.  The  instructions  for  its  preparation  w«rei  given  by 
one  of  his  sons,  James  Totten,  to  the  draughtsman,  and  the- will  was  drawn 
upon  consultation  with  another  ion,  Elsie  Totten.  The  will  so  dEa.wa  waa 
ti^en  a  little  after  dark  to  testator,  and  he  was  told  that  it  was  like  the  old 
-will,  except'tfae  legacy  to  GetH-ge  Totten,  another  son,  and  one  of  the  axecu- 
iors.  This  old  wiS  is  not  produced,  and,  under  the  sarroundlags  of  the  gase, 
is  a  very  damaging  fact.  It  was  in  the  possession  of  proponents.  The  proof 
-«C  eapactfy  of  teatator  to  understand  the  will  is  utKatisfactory.  The  will 
saeiMiiOTts  thename  of  Baltna  Totten  in  tke<fimitb  alaoae,  in  the  sixth  eloufle, 
■sad  in  tbsaeveiiCh  and  Mgbth  elauses.  Aftar  the  will  was  nad  over  to  tiie 
mU  man,  acoonttng  to  one  witnesa,  and  utter  the  reading  was  "nearly  fin- 
dshed,"  according  to  the  ethere,  the  testiatar  «Aed,  "Is  ^toa'  name  men- 
■Oeaed?"  Apart  from  this,  there  is  aota  word  spoken,  except,  "All  Tight," 
«tien  "the  aectlsn"  was  read  over  again.  The  other  witness  states  thai  the 
testator  said,  "All  right,"  in  reply  to  a  question  put  to  him  in  respect  to  his 
wish  to  hare  the  witnesses  sign.  Daring  the  last  month  of  his  life  tlie  tee- 
telior  bad  been  often  stupid  and  apathetic,'and  at  times  deUrions.  The  attend- 
teg  physidBn  testified  that  he  had  not  in  his  opinion  at  the  date  of  the  will 
dulBcient  capacity  to  understand  the  will,  althoagh  genenllycotierent.  Other 
libysicians,  who  testi^  as  experts,  give  the  same  opinion.  The  testimony 
jfeneEally,  given  as  to  espaeity,  does  not  reach  the  time  of  Its  execution,  and 
the  will  is  at  war  with  previous  declarations  of  his  intent.  The  order  admit- 
4ittg  the  will  should  be  reversed,  and  the  iasaes  be  sent  to  a  jaiy  «t  SaOoik 
■mtnntf. 

Dtkman  and  Pbatt,  JJ.,  oonear. 

Hanlst  o.  Cbowb. 
(Supreme  Court,  General  Term,  TMird  Department.    KovsMbar  90,  tns.) 

1.  ISTBREST— WhBN  BeQIHB  TO  RlTN— AaOOlmODA.TION  0»  LSNDSB— TiME  OF  F^TMEITr. 

In  the  absence  of  an  express  agreement  for  the  pajmaat  of  imterestv  moBOT  bor^ 
rowed  at  the  request  and  for  the  benefit  of  the  lender,  and  payable  at  some  futare 
time,  will  draw  interest  only  after  deauud  made  or  action  brought. 
S.  Appeal — Decision — Modification  of  Jcdomest. 

When,  from  an  application  of  the  law  to  the  tacts,  the  ooart  can  arrive  at  the  ex- 
act amount  by  which  a  j  udgment  rendered  on  a  referee's  report  skould  be  modified, 
the  case  will  not  be  remanded  for  a  new  trial,  but  the  court  will,  under  authority 
of  Code  Civil  Proa  N.  T.  jj  1317,  affirm  the  judgment  with  the  moaiOcatlon. 
3.  Rkferen-ce — Reqitest  to  Find — Dnrr  ov  Referee. 

A  referee  need  not  make  express  findings  on  the  issues  presented,  unless  requests 
are  submitted  for  that  purpose,  as  provided  by  Code  Civu  Proo.  N.  Y.  i  1023. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Patriclc  Hanley  against  Patrick  N.  Orowe,  as  surviving  insml)er 
-of  the  firm  to  which  plaintiS  loaned  the  money  and  notes  for  which  suit  ia 
brought.    Judgment  was  rendered  for  plaintiff,  and  defendant  areata. 
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Argued  bttan  Lbuikbd,  P.  J.,  and  Landon  and  Imoai^u,  }J. 
John  jr.  Carrott,  tot  appellant    8.  W.  Jaekson,  for  respondent. 


Landon,  3.  The  referee  finds  that  on  the  26th  day  of  Deeember,  1862,  the 
plaintifF  loaned  the  defendant's  Qrm  $1,500,  but  dees  not  find  the  terras  upon 
which  the  loan  vna  made.  Referring  to  the  plaintiff's  testimony,  we  find  he 
says:  "When  I  let  Crowe  have  the  money  I  toM  him  that  I  bad  some  money 
with  me  that  I  wanted  to  give  him;  that  they  [defendant's  firm]  might  hsive 
it,  and  use  it  in  their  business,  till  I  called  for  it,  or  wanted  to  use  It.  Other 
testimony  tends  to  show  that  the  acceptance  of  the  money  by  defendant's  firm 
was  at  the  request  of  the  plaintiff,  and-  for  his  accommodation.  There  wn 
no  express  agreement  to  pay  interest,  and,  under  the  circumstances,  we  think 
none  was  implied.  Before  default  in  payment,  interest  does  not  accrue  upon 
a  promise  to  pay  money  at  some  future  time,  in  the  absence  of  a  contract  to 
pay  it,  express  or  implied.  Bander  v.  Bander,  7  Barb.  560;  Railroad  Co.  v. 
Toten  of  Moravia,  61  Barb.  180;  (Jlaas  Co.  y.  Retd,  5  Cow.  '587.  608;  Fake 
T.  Addg'a  Bm'r,  15  Weod.  76.  After  default  in  payment,  interest  is  pay- 
able as  damages.  O Brian  v.  Young,  95  N.  Y.  428;  HamiXton  ▼.  Ycm  HtTU- 
tdaer,  48  N.  Y.  244.  The  plaintiff  testified  that  he  demanded  payment  of 
Mr.  Kyne,  the  partner  of  Crowe,  in  the  fall  of  1865.  Eyne,  in  hi*  testimony, 
expressly  denied  that  the  demand  was  mude.  The  referee,  aasumiag  that  in- 
terest  began  on  the  date  al  tlie  loan,  makes  no  finding  upon  the  question. 
Under  the  circumstances  we  are  not  justified  in  finding  tliat  the  demand  was 
made.  Interest,  th««fore,  did  not  begin  until  the  action  was  commenced, 
namely,  December  17,  Vi&i.  The  referee  finds  that  tiie  defendant  is  entitled 
to  a  credit  of  $125.47  of  date  ^rior  to  December  26,  1865.  bnt  he  finds  this 
was  not  equal  to  the  interest  then  due.  As  there  was  no  interest  then  doe, 
the  defendant  should  have  this  credit  deducted  from  the  principal  indebted- 
ness as  of  that  date.  We  see  no  reason  to  question  ttie  referee's  findings  in  re- 
spect of  the  notes,  or  of  the  failure  of  the  defendant  to  establish  paymoit  of 
the  plaintiff's  demand.  The  testimony  was  conflicting.  We  may  not  be  sure 
that  the  referee's  findings  of  fact  are  right,  but  we  cannot  see  that  thsj  are 
wrong,  and  heoce  mast  aiaee|tt  them  as  Uiey  are. 

Tlie  defendant  eooaplains  bscanse  the  referee  did  not  expressly  find  upon  tlte 
counter-claims  and  defenses  of  payment  set  up  in  the  answer.  It  Is  apparent 
from  the  findings  tliat  they  ware  disallowed.  If  the  defendant  bad  desired 
express  findings  he  should  have  submitted  requests  for  the  purpose.  Code 
CSvil  Proo.  §  1023. 

We  do  not  think  any  of  the  exceptions  to  the  mlings  of  the  referee  require 
a  reversal  of  the  judgment.  Mr.  Kyne,  who  was  ori^nally  a  party  defend- 
ant, is  now  dead.  If  a  new  trial  should  be  ordered  because  (^  the  uncertainty 
respecting  the  demand  of  payment,  it  probably  would  have  to  rest,  in  this  re- 
spect, upon  the  testimony  now  in  the  ease.  The  action  has  i)een  pending  20 
years,  and  ought  to  be  ended.  We  therefore  think  it  inexpedient  to  order  a 
new  trial.  We  have  power  to  modify  tlie  judgment.  Code  Civil  Proc.  1317. 
Where  tbe  exact  amount  of  the  proper  modification  appears  from  the  applica- 
tion of  the  law  to  the  facts,  we  do  not  conceive  that  we  are  usurping  the  func- 
tions ot  the  trial  court  if  we  make  the  modification  ourselves,  instead  of  send- 
ing the  case  back  for  a  new  trial.  We  reduce  the  principal  sum  to  $1,674.53, 
with  interest  from  December  17, 1868,  and  affirm  it  as  thus  modified,  without 
costs  in  this  court 

Lbarnbd,  F.  J.,  concurs. 

Inoaixs,  J.  I  concur  in  the  foregoing  opinion  of  my  brother  Landon,  ex« 
cept  in  tbe  following  particulars:  The  evidence  shows  a  shaip  conflict  in  re 
gurd  to  the  question  whether  an  actual  demand  of  the  money  was  made  by 
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plaintifP,  and  I  do  not  quite  see  how  this  court  can  properly  settle  that  ques- 
tion. Thie  commencement  of  ttie  action  may  be  regarded  a  demand  in  law, 
and  interest  can  properly  be  computed  from  that  date.  But  the  plaintiff  may 
not  be  quite  willing  to  accept  that  amount  of  interest,  and  I  do  not  think 
he  should  be  compelled  to  do  so  under  the  circumstances.  I  therefore  advise 
this  disposition  of  the  case:  that  the  judgment  be  reversed,  and  a  new  trial  be 
ordered  before  another  referee,  with  costs  to  abide  the  event,  unless  the  plain* 
tiff  shall  consent  and  stipulate  to  accept  said  sum  of  61,674.53,  with  interest 
thereon  from  December  17, 1868;  and  that,  in  case  be  so  stipulates,  the  judg- 
ment  be  modi&ed  and  affirmed  accordingly,  without  costs  to  either  party  in 
tbis  court. 


Holmes  e.  Jones. 
(.Swpreme  Court,  G'eneral  Term,  TMrd  Department    November  30, 18SS.) 

L  LtBBI.  AND  SUNDBK— EXOBSSIVE  DAMAQES. 

Plaintiil,  in  an  action  for  libel,  was  an  undertaker,  and,  being  called  by  a  friend 
of  the  family  of  a  deceased  pei-son,  commenced  embalming  the  remains.  Before  he 
flniahed,  another  undertaker,  who  had  been  called  by  the  family,  took  charge.  Plain- 
tiffs  bill  was  not  paid,  and  the  editor  of  a  newspaper  published  the  fact,  and  offered 
to  pay  it  himself.  Plaintiff  answered  in  a  letter,  which  was  published  by  the  ed- 
itor, stating  that  those  who  were  legally  and  morally  bound  ret>udiated  the  bill.  1%e 
editor  subsequently  paid  the  bill,  and  defendant,  in  the  article  in  question,  con- 
demned the  interference  of  the  editor,  referring  to  plaintiff's  claim  as  unjust,  and 
as  one  which  the  family  pronounced  "blackmailing  in  color,  and  in  no  way  merito- 
rious. "  The  article  also  charged  plaintiff  with  intoxication  and  offensive  conduct 
on  the  day  he  had  charge  of  the  remains.  Plaintiff's  bUl  Was  for  $800,  and  the  evi- 
dence was  that  tlOO  was  a  reasonable  price.  Held,  that  a  verdict  for  plaintiff  for 
15,000  shows  prejudice,  and  Is  excessive. 
S.  Bamjs— Justification— Sevebal  Chabobs  in  Onb  Cotmr. 

The  complaint  alleged  the  publication  of  the  defamatory  words,  ^setting  oat 
separately  the  different  portions  of  the  article  reflecting  on  plaintiff.  Defendant 
set  up  justification  of  each  extrac  t,  and  the  verdict  for  plaintiff  was  generaL  Held, 
that  there  was  but  one  count,  and  that  the  verdict  was  sustained  by  a  failure  to 
justify  any  one  of  the  extracts. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  for  libel  by  Ebenezer  Holmes  against  George  Jones,  treasurer  of  the 
New  York  Times.    Judgment  for  plaintiff  for  S5,000,  and  defendant  appeals. 
Argiied  before  Learnbd,  P  J.,  and  Landon  and  Inoalls,  JJ. 
B.  F.  Einstein,  for  appellant.     C.  8.  Lester,  for  respondent. 

Landon,  J.  The  plaintiff  complained  that  on  ^Tovember  22, 1886,  the  de- 
fendant published  of  and  concerning  him  a  certain  libel  in  the  New  York 
Times,  "containing,  among  other  things,  in  one  part  thereof,  the  false,  scan- 
dalous, malicious,  and  defamatory  words  and  matter;  that  is  to  say."  Here 
was  set  forth  a  portion  of  the  article.  The  complaint  then  proceeded:  "And 
also  containing,  in  another  part  thereof,  the  several  false,  scandalous,  mali- 
cious, and  defamatory  words  and  matters  following,  of  and  ooncerning  the 
plaintiff,  that  is  to  say."  Here  was  set  forth  another  portion  of  the  same 
article.  The  complaint  then  continued,  and  set  forth  two  other  portions  of 
the  sami!  article,  introducing  each  portion  in  the  same  words  as  precede  the 
second  extract  from  the  article.  The  answer,  in  addition  to  other  matters, 
set  forth  a  justification  of  each  extract  from  the  article  complained  of.  The 
defendant  now  contends  that  the  testimony  did  in  fact  support  the  justitica- 
tion  of  each  extract  from  the  article,  and  that,  since  there  was  a  general  ver- 
dict against  the  defendant,  it  is  impossible  to  say  upon  which  one  of  the  alle- 
gations the  jury  founded  its  verdict;  and  that,  if  the  verdict  is  against  llie 
weight  of  evidence  as  to  any  one  of  the  four  allegations,  it  cannot  be  sus- 
tained. Assuming  that  the  defendant  did  justify  one,  and  failed  to  justify 
all,  the  paragraphs  of  the  article  set  forth,  it  does  not  follow  that  the  judg- 
ment should  be  reversed.    It  is  proper  to  put  into  one  couut  all  the  wurds 
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published  at  one  time,  though  not  those  spoken  at  different  times.  Hughes 
V.  Rees,  4  Mees.  &  W.  204;  Griffiths  v.  Lewis,  8  Q.  B.  841;  Townsh.  Sland. 
&  Lib.  597.  The  defendant  cit«s  Cheetham  v.  Tillotsou,  5  Johns.  480.  The 
complaint  in  that  case  is  in  form  similar  to  the  one  before  us.  Chancellor 
Kent  held  that  all  the  paragraphs  separately  set  forth  were  complained  of 
collectively,  but  the  majority  of  the  court  of  errors  overruled  him.  It  was  a 
political  case,  and  party  spirit  ran  high.  Doubtless  the  chancellor's  opinion 
in  this  case  deserves  tlie  respect  usually  accorded  to  his  opinions.  If  here  the 
wliole  article  had  been  set  forth  as  constituting  one  libel,  it  would  have  been 
UDobjeclionable,  (Code  Civil  Proc.  §  535;)  but  the  plaintiff  very  properly  con- 
fined his  complaint  to  such  portions  as  reflected  upon  him.  We  think  the 
complaint  contains  only  one  count.  A  general  verdict  is  therefore  a  verdict 
upon  the  issues  presented,  and  is  sustainable,  though  some  of  the  paragraphs 
were  justified,  if  the  justification  did  not  cover  all  of  them.  The  question  is. 
did  the  plaintiff  maintain  the  cause  of  action  alleged  by  him,  not  whether  be 
did  it  in  every  particular  of  alleged  grievance  or  aggravation,  but  substan- 
tially? If  so,  he  stated  his  case,  and  maintained  it.  One  libelous  paragraph 
cbarged,  proved,  and  not  successfully  defended,  is  enough  for  some  recovery; 
if  all  charged  are  maintained,  the  amount  of  recovery  is  only  enhanced. 

We  think  the  verdict  is  so  excessive  as  to  indicate  prejudice  against  the  de- 
fendant. The  New  York  Times,  as  was  shown  upon  the  trial,  and  appears 
from  the  article  itself,  published  a  long  article,  in  which  paragraphs  reflect- 
ing upon  the  plaintiff  occurred,  principally  for  the  purpose  of  rebuking  the 
Xew  York  Sun  and  its  proprietors  for  alleged  discourtesy  to  the  family  of  the 
late  Gen.  Grant,  and  for  alleged  meddlesome  interference  in  a  matter  between 
the  plaintiff  and  Col.  F.  D.  Grant,  respecting  the  payment  of  a  bill  for  serv- 
ices in  connection  with  embalming  the  remains  of  the  deceased  general, 
which  the  plaintiff  sought  to  collect,  but  which  Col.  T  D.  ^rai»i  •^■'diated 
as  destitute  of  merit.  The  evidence  tends  to  show  tnat  immediately  u^'^n 
Get).  Grant's  death,  on  the  morning  of  July  23, 1885,  at  Mt.  McGregor,  a  Mi. 
Arkell,  without  authority  from  the  family  of  the  deceased,  but  with  a  desire 
to  be  useful  to  them,  requested  the  plaintiff,  who  was  a  professional  under- 
taker and  embalmer  at  Saratoga  Springs,  to  take  charge  of  the  remains.  The 
plaintiff  i*esponded  to  the  request,  and,  with  the  appliances  of  his  vocation, 
proceeded  to  Mt.  McGregor,  reaching  there  at  10  o'clock  in  the  forenoon,  and 
addressed  himself  to  his  work.  He  summoned  Dr.  McEwen  from  Saratoga 
to  assist  him.  Dr.  McEwen  arrived  at  about  2  in  the  afternoon.  Meantime 
Col.  F.  D.  Grant,  the  eldest  son  of  the  deceased,  telegraphed  to  a  Mr.  Merritt, 
an  undertaker  in  New  York,  to  perform  the  like  services.  Mr.  Merritt,  with 
his  assistants,  reached  Mt.  McGregor  about  6  o'clock  in  the  evening  of  the 
same  day,  and  found  that  the  plaintiff  had  far  advanced  with  the  work.  The 
plaintiff  surrendered  further  charge  to  Mr.  Merritt,  except  that  be  inspected 
the  remains  every  day  for  a  few  days  thereafter.  Mr.  Merritt  was  afterwards 
paid  for  his  services  by  the  government.  The  plaintiff's  Arm  presented  a  bill 
for  their  services,  including  those  of  Dr.  McEwen,  at  $500,  but  this  bill  was 
not  piiid.  Col.  Grant  wrote  to  the  plaintiff  that  "your  claim,  if  you  have  any, 
which  I  do  not  acknowledge,  is  properly  to  be  presented  to  Mr.  Merritt,  who  • 
was  alone  employed  to  superintend  the  preparations  for  the  funeral  of  Gen. 
Grant."  No  administrators  of  the  estate  of  Gen.  Grant  had  been  appointed, 
and  it  appears  that  the  plaintiff's  counsel  caused  plaintiff's  bill  to  be  pre- 
sented to  Mr.  Arkell.  Public  mention  was  first  made  uf  the  matter  by  an  ar- 
ticle in  the  form  of  a  telegraphic  dispatch  in  the  New  York  Sun,  of  Septem- 
ber 30,  1886,  in  which  the  plaintiff's  claim  and  his  unsuccessful  efforts  to  col- 
lect it,  were  set  forth.  In  the  same  paper,  and  appended  to  the  above  dis- 
patch, there  was  published  a  notice  to  the  effect  that  the  editor  of  the  Sun 
would  pay  the  bill  upon  presentation.  On  the  6th  of  October,  1886,  the  Sun 
published  a  long  letter,  signed  by  the  plaintiff's  firm,  giving  a  version  of  the 
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matter,  and  containing,  among  otiiera,  these  remarks:  "We  feel  a  degree  of 
certainty,  however,  that  if  the  dead  general  were  now  alive,  he  would  see 
that  similar  services  rendered  to  his  household  shonid  not  remain  long  un- 
paid, nor  hesitate  to  aclcnowledge  a  claim  in  favor  of  those  who  performed 
them.  We  desire  to  saj,  in  respect  to  your  offer  to  pay  our  bill,  if  we  should 
send  it  to  you,  that  we  had,  and  still  have,  some  hesitation  about  taking  the 
amount  from  you,  as  you  are  under  no  legal  nor  moral  obligation,  so  far  a» 
we  can  see,  to  pay  it;  but  if  your  offer  is  still  open,  and  those  who  we  think 
are  legally  and  morally  bound  to  pay  the  claim  do  not  sooner  recognize  their 
obligation  by  its  payment,  we  shall  be  inclined  to  accept  your  offer."  One  of 
the  editors  of  the  Sun  soon  afterwards  paid  the  bill  to  the  plaintiff's  Arm,  and 
the  fact  was  published  in  that  paper.  On  the  22d  of  October,.  1886,  the  Press 
and  Knickerbocker,  a  newspaper  published  in  Albany,  published  a  letter  writ- 
ten by  Daniel  S.  Uarrigan,  an  extract  from  which  forms  the  libelous  para- 
graph secondly  set  forth  in  the  complaint.  The  defendant  caused  inquiry  to 
be  made  of  Mr.  Merritt  and  othei-s  respecting  the  plaintiff's  connection  with 
the  embalming,  and  the  merits  of  bis  bill,  and  thereupon  published  the  article 
in  question. 

The  first  paragraph  of  which  the  plaintiff  complains  is  as  follows:  "Xo 
consultation  was  had  with  Gen.  Grant's  family  to  determine  as  to  the  Justice 
of  the  demand,  although  such  consultation  could  easily  have  been  had,  and 
the  Injustice  of  the  claim  been  made  manifest."  This  means  that  the  plain- 
tiff's claim  was  unjust,  and  that  the  Sun  could  have  ascertained  the  fact  by 
inquiry  of  the  family.  Now,  the  claim  was  for  $500,  and  the  undisputed  ev- 
idence was  that  9100  would  have  been  a  fair  charge;  some  of  the  witnesses 
saying,  "an  outside  charge."  The  plaintiff  adduced  no  evidence  to  support 
the  particular  charge  of  S500.  It  is  clear,  upon  the  evidence,  that  it  is  an 
overcharge,  unless  the  fact  that  Gen.  Grant  was  so  distinguished  a  man  justi- 
fies a  higher  charge  in  his  case  than  in  any  other  involving  the  same  skill  and 
labor.    Such  a  proposition  cannot  be  supported  either  in  law  or  morals. 

The  next  paragraph  complained  of  is  "that  the  editor  of  the  Sun  saw  fit  to- 
pay  a  claim  that  the  family  of  the  deceased  pronounced  blackmailing  in  color, 
and  in  ntf  way  meritorious,  is  a  matter  in  which  the  public  has  no  concern; 
but  the  editor  cannot  plead  that  he  was  unaware  of  the  facts  of  the  case,  as 
Prof.  Sullivan  and  myself  notified  him,  and  publication  of  our  letters  was  re- 
fused." This  portion  of  the  article  was  contained  in  the  letter  of  Mr.  Harri- 
gan,  before  referred  to,  as  published  in  the  Press  and  Knickerbocker.  The 
defendant  published  the  whole  of  the  letter.  Mr.  Harrigan  was  one  of  the 
embalmers  employed  by  Mr.  Merritt,  and  assisted  in  embalming  Gen.  Grant's 
remains.  The  charge  is  libelous,  nut  because  it  is  an  actual  charge  of  urging 
a  bill  blackmailing  in  color,  and  in  no  way  meritorious,  but  because  it  imputes 
such  conduct  to  the  plaintiff  as  has  led  the  family  for  whom  his  services  were 
rendered  to  pronounce  it  so,  whether  really  so  or  not,  but  suggesting  that  it 
may  possibly  be  so.  The  justification  of  the  charge,  however,  need  be  no 
broader  than  the  letter  and  spirit  of  the  charge  itself.  The  real  charge  here 
is  that  the  editor  of  ttie  Sun  saw  fit  to  pay  such  a  bill  against  the  family,  with- 
out regard  to  the  fact  that  they  pronouced  it  to  be  of  the  character  stated. 
The  defendant  is  not  called  upon  to  prove  that  the  bill  really  was  of  that  char- 
acter, but  that  the  editor  of  the  Sun  interfered  to  pay  a  family  bill  which  the 
family  thus  denounced.  The  evidence  tends  to  show  that  the  attitude  of  the 
family  towards  this  bill  had  some  excuse.  They  had  not  employed  the  plain- 
tiff, they  did  not  acknowledge  the  justice  of  his  bill,  and  they  had  been  told 
by  tlie  plaintiff's  letter  in  the  Sun  of  October  4, 1886,  that  if  they  did  not  rec- 
ognize their  legal  and  moral  obligation  by  paying  the  bill,  the  plaintiff  would 
accejjt  payment  from  the  editor  of  the  Sun.  It  is  not  necessary  to  define 
"blackmailing  in  color,"  but  we  can  understand  that  peraons  sensitive  in  re- 
gard to  their  private  obligations  might  employ  such  an  expression  with  re- 
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speot  to  a  repudiated  bill,  when  tbey  saw  it  reinforced  by  tbe  publication  of 
such  H  letter. 

The  remaining  paragraphs  need  not  be  set  forth  at  large.  They  charge  the 
plaintiff  with  intoxication  and  offensive  conduct  while  at  Mt.  McGregor,  and 
while  engaged  in  the  services  for  which  his  bill  was  rendered.  Upon  th» 
issue  made  by  the  justification  of  this  charge  a  large  amount  of  testimony  was 
given  upon  the  trial.  The  question  of  fact  was  one  for  the  jury.  It  was- 
fairly  presented  to  tbem,  and  they  have  found  for  the  plaintiff.  We  accept 
their  finding.  We  incline  to  the  opinion  that  tlie  plaintiff  in  this  respect  hia 
suffered  injustice  from  the  unfair  depreciation  of  his  services  by  the  rival 
embalmers.  The  plaintiff  was  entitled  to  a  verdict,  but  this  one  for  $5,000  is 
•xceasive.  The  plaintiff  flitit  rushed  into  piint  with  the  letter  of  his  firm 
published  in  the  Sun  of  October  4,  1886.  That  letter  stated  an  odious  com- 
parison between  the  dead  and  living  members  of  the  same  family;  It  imputed 
to  the  living  members  a  failure  to  recognize  their  legal  and  moral  obligations; 
it  threatened,  in  case  they  failed  to  pay  the  plaintiff's  bill,  to  inflict  upon  then* 
whatever  pain  and  stigma  might  result  from  its  payment  by  the  editor  of  tbs 
Sun.  Uifder  such  circumstances,  the  plaintiff  is  to  be  accorded  the  considers* 
tion  due  to  a  party  who,  making  the  onset,  is  too  vigorously  repulsed.  Elliott 
V.  Sroten,  2  Wend.  497.  We  think  a  verdict  for  $2,000  would  have  been 
ample.  We  therefore  order  a  new  trial,  unless  the  plaintiff  shall  stipulate  to 
reduce  the  verdict  to  that  sum,  and  the  extra  allowance  accordingly;  and» 
upon  the  filing  of  such  stipulation  within  20  days  after  service  of  a  copy  ok 
thiirorder,  the  judgment  so  modified  is  affirmed,  with  costs. 

Learned,  P.  J.,  and  Inqalls,  J.,  concur. 


People  v.  Moorb. 
(Supreme  Court,  General  Term,  Third  Department.    October,  1888.) 

1.  AaBA.in.1  AND  BAiraBT — Cbzhhual  Pbosbcction — What  Amouxts  to  ax  Absavut, 

To  seize  the  reins  in  front  of  the  hands  of  the  driver  of  a  vehicle,  and  to  direot 
another  to  talce  the  horses  by  tbe  heads  and  turn  them,  the  latter  doing  bo,  ia  as 
aaeault,  though  there  is  no  intention  to  wound. 

2.  SaXB — INTBNT  to  WonSD — EVtDBNOX. 

An  intention  to  wound  not  being  alleged  bytlie  proaeoutioa,  disproof  of  It  Is  InaA. 
missible. 
8.  Samb — ErisBKca — Remarks  or  AssAn.AMT. 

The  person  assaulted  may  be  aslced  what  he  understood  by  tbe  assailant's  remark 
in  the  course  of  the  assault,  that "  the  easiest  way  is  the  beat, "  and  may  testify  that 
be  thought  tiiey  meant  to  handle  him  roughly. 
4.  Bams— What  Facts  au  Relet aht. 

In  a  prosecution  for  an  assault,  iu  attempting  to  exclude  a  tradeamao  from  a  vlk 
lage  built  on  private  grounds,  defendant  having  given  evidence  that  in  oonnectlos 
vntb  the  lana^>wner>s  request  that  such  tradesman  should  be  excluded,  statements 
were  made  showing  that  it  was  reasonable  that  another  person  named  should  take 
bis  place,  the  admission  of  evidence  that  the  latter  was  a  town  asseiaor  is  not  so  ir- 
relevant as  to  require  a  reversal. 
B.  Same — SurrioiKNCT  or  Waerast— Review — Objections  not  Raisbs  Bklow. 

The  objection  that  the  affidavit  on  which  a  warrant  was  issued  does  not  state  f  act» 
sofBcient  to  constitute  the  oifcnse  charged,  is  not  reviewablewhere  the  record  doe» 
not  show  that  Uie  objection  was  made  before  the  magistrate. 
8.  HiOHWATS — Dedication — Road  to  Village. 

One  who  builds  a  village  upon  his  land,  reserving  the  title  to  the  thorougbfarea- 
over  which  the  public  officers  exercise  no  authority,  cannot  prevent  tradesmen  from 
entering  it  for  the  purpose  of  delivering  their  wares,  in  order  to  compel  the  inhabit- 
ant* to  deal  with  those  nominated  by  him. 
7.  CsnoKAi.  Law— CoKDiroi  op  Tbial — Right  op  M aqisthati  to  Entek  Jost-Room. 
Though  it  is  technical  error  for  tbe  magistrate  to  enter  tbe  jury-room  during  the 
deliberations  of  the  jury,  yet  It  Is  not  ground  of  reversal  where  the  jury  asked  for 
tiie  form  of  the  verdict  In  case  of  an  agreement,  and  he  answered  "Guilty  or  not 
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gniUy, "  and  withdrew,  and  nothing  else  occurred ;  Code  Crim.  Pro&  N.  Y.  {  TSi.  re- 

Sniring  judgment  to  be  glren  without  regard  to  technical  errora  not  prejnaioial  to 
efendant'B  substantial  rights. 

Appeal  from  court  of  sessions,  Columbia  county. 

John  H.  Moore  was  convicted  in  the  court  of  special  sessions  of  assanlfe 
in  the  third  degree.    The  judgment  was  afSrmed  in  the  oouit  of  sessions, 
and  he  appeals. 
'  Argued  before  Leabnkd,  P.  J.,  and  Landon  and  Inoalls,  JJ. 

Matthews  &  Smith,  {F.  E.  Smith,  of  counsel.)  for  appellant.  A.  B.  Garde- 
nier,  (J.  F.  Longley,  of  counsel, )  for  the  People. 

Landon,  J.  The  material  facts  are  not  in  dispute.  The  main  questions 
are  whether  the  conceded  facts  show  that  the  defendant  committed  an  assault 
upon  the  complainant,  and,  if  so,  whether  the  assault  was  justifiable.  The 
defendant  was  in  the  employ  of  the  Burden  Ore  &  Iron  Company.  This  com> 
pany  owns  a  large  tract  of  land  in  Livingston,  Columbia  county,  and  has  in 
the  development  of  its  business  created  upon  its  lands  the  so-called  village  of 
Burden.  This  consists  of  the  company's  offices,  shops,  60  or  70  tenement 
bouses,  occupied  by  its  servants  and  their  families,  a  public  store,  school- 
bouse,  and  chapel.  A  post-olflce  is  estublished  there.  An  open  road  or  street 
wholly  upon  the  company's  lands  leads  from  the  public  highway  to  the  vil> 
lage.  The  tenement  bouses  of  the  village  are  in  rows  upon  both  sides  of  the  viU 
lage  streets.  All  these  streets  and  roads  are  open,  and  to  every  appearance 
are  public  highways.  The  company,  however,  retains  title  to  the  lands,  and 
the  public  authorities  have  nut  claimed  or  assumed  any  authority  over  them. 
The  complainant  Snyder  was  a  peddler  of  milk  and  vegetables,  and  had  cus- 
tomers for  his  supplies  in  this  village.  The  company  desired  liim  to  discon- 
tinue his  traffic  in  the  village,  and  to  give  it  to  another  person.  It  notified 
him  that  the  village  and  its  streets  were  its  private  property,  and  that  he  must 
not  sell  milk  there  any  more.  He  refused  to  discontinue.  The  company  di- 
rected the  defendant  to  keep  him  out  of  the  village,  but  to  use  no  more  force 
than  was  necessary  for  the  purpose,  and  to  be  careful  not  to  do  him  personal 
injury.  The  defendant,  in  purs  uance  of  this  direction,  assisted  by  one  Ahlers, 
on  the  14th  day  of  March,  1887,  intercepted  Snyder  upon  the  road  leading 
from  the  public  highway  to  the  village.  Snyder  was  alone;  was  seated  in  his 
slelgli  driving  his  team  of  horses  on  his  way  to  deliver  milk  to  his  customers, 
and  especially  some  apples  whicli  had  been  ordered  by  one  of  them.  The  de- 
fendant told  Snyder  he  was  trespassing,  and  that  he  had  orders  to  slop  him. 
Snyder  attempted  to  drive  on.  The  defendant  then  seized  the  lines  in  front 
of  Snyder's  hands,  told  Ahlers  to  take  the  horses  by  the  heads  and  turn  them 
around,  which  Ahlers  immediately  did,  the  defendant  at  the  same  time  re- 
marking that  "the  easiest  way  is  the  best  way."  When  the  team  and  sleigli 
with  Snyder  in  it  had  been  turned  around,  defendant  barred  the  passage  to- 
wards the  village  with  an  iron  pipe.    Snyder  thereupon  drove  sway. 

Defendant  urges  that  this  was  no  assault,  for  the  reason  that  there  was  no 
intention  to  hurt  Snyder,  and  that  lie  did  not  lay  his  hands  upon  him.  It  is 
plain,  however,  that  the  force  wliich  he  applied  to  the  horses  and  sleigh  just 
as  effectually  touched  the  person  of  Snyder  as  if  he  had  taken  him  by  his  ears 
or  shoulders  and  turned  him  right  about  face.  The  horses  and  sleigli  were 
the  instruments  with  which  be  directed  and  augmented  his  personal  and 
physical  force  against  and  upon  the  body  of  Snyder.  Snyder  did  receive 
bodily  harm.  One  receives  bodily  harm,  in  a  legal  sense,  when  another  touches 
his  person  against  his  vrill  with  physical  force  intentionally  hostile  and  ag- 
gressive, or  projects  such  force  au;ainsl  his  person.  Here,  for  the  moment, 
Snyder  was  deprived  by  the  defendant  of  his  own  control  of  bis  own  person, 
and  he  was  controlled,  intimidated,  and  coerced  by  the  hostile,  aggressive, 
physical  force  of  the  defendant.    The  offer  to  prove  that  bodily  harm  wad 
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not  intended  was  made  In  the  face  of  the  defendant's  testimony  tiiat  be  in- 
tended  to  do  just  what  he  did  do.  The  obvious  purpose  was  to  prove  that 
there  was  no  intention  to  wound  or  bru  ise  the  defendant  or  cause  him  physical 
pain.  So  long  as  this  was  not  claimed  or  proved  on  the  part  of  the  prosecu- 
tion, disproof  of  it  was  properly  rejected  for  the  reason  that  such  disproof 
would  have  raised  or  suggested  a  false  and  immaterial  issue,  tending  possibly 
to  the  miscarriage  of  justice. 

We  assume  that  if  Snyder  was  a  trespasser,  the  assault  was  justifiable,  for 
no  more  force  was  used  than  was  reasonably  necessary  to  eject  him  from  tlie 
premises.  But  be  was  not  a  trespasser.  The  streets  leading  to  and  at)0ut 
this  village  were  made  and  opened  by  the  Burden  Iron  &  Ore  Company,  for 
such  public  nse  as  was  incident  to  the  wants,  convenience,  and  happiness  of 
the  people  residing  there.  To  the  extent  of  this  public  use  the  company  sub- 
jected its  private  property  to  the  law  which  regulates  public  rights.  Munn 
V.  Illinois,  94  U.  S.  113.  No  doubt  it  can  depopulate  its  village,  and  restore 
its  lands  to  the  solitude  of  its  exclusive  private  dominion.  But  so  long  as  it 
enjoys  the  l>enefits  of  public  association  and  communication  it  must  accept 
the  burdens  necessarily  and  properly  incident  to  them.  By  reserving  the  le- 
gal title  to  the  thoroughfares  of  its  village,  it  does  not  reserve  autocratic  pow- 
ers over  the  people  residing  along  them.  To  prevent  the  members  of  its  com- 
munity from  buying  supplies  of  Snyder,  or  of  any  tradesman  not  nominated 
by  the  company,  would  be  to  introduce  a  badge  of  vassalage  inconsistent  with 
our  free  institutions.  If  ibese  families  may  buy  of  Snyder,  then  he  may  de- 
liver his  wares  to  them,  and  use  for  the  purpose  the  appropriate  thorough- 
fares.    The  assault  was  therefore  not  justifiable. 

After  the  jury  bad  retired  to  consider  of  their  verdict,  they  sent  word  to 
the  magistrate  to  come  to  their  room.  He  entered  their  room  alone.  They 
then  asked  him  the  question  what  should  be  the  form  of  their  verdict  in  case 
they  had  agreed  upon  it.  He  ans  wered  "  G  u  ilty,  or  not  guilty, "  and  then  with- 
drew. Itafflrmatively  appears  that  nothing  else  occurred.  This  was  a  tech- 
nical error.  Code  Crim.  Proc.  g  427.  Section  764  requires  us  to  give  judg- 
ment'"  without  regard  to  technical  errors  or  defects  which  have  not  preju- 
diced the  substantial  rights  of  the  defendant."  In  People  v.  Otusiono,  30 
Hun,  388,  the  court  could  see  that  an  error  somewhat  similar  was  prejudicial 
to  the  defendant.  If  we  could  not  see  that  the  error  in  this  case  was  harm- 
less, we  probably  would  reverse  the  judgment.  But  as  we  do  see  that  it  was 
harmless,  we  disregard  it. 

It  is  now  urged  that  the  aflidavit  upon  which  the  warrant  was  issued  did 
not  stale  facts  sutficient  to  constitute  the  ofFense  of  assault  in  the  third  de- 
gree. It  does  not  appear  from  the  return  that  this  objection  was  taken  be- 
fore the  magistrate.  If  it  in  fact  was  taken,  and  a  review  of  the  decision  of 
the  court  below  upon  the  objection  was  desired,  an  amendment  of  the  return 
should  have  been  procured.  As  it  now  is,  no  ruling  of  the  court  upon  the 
objection  is  before  us. 

The  defendant  objected  to  the  question  put  to  Snyder,  what  he  understood 
by  defendant's  remark  that  "the  easiest  way  is  the  best."  He  answered  that 
be  thought  they  meant  to  handle  him  roughly.  We  think  the  question  and 
answer  not  improper.  The  words  were  intended  to  take  effect.  Defendant 
was  responsible  for  their  effect,  if  their  actual  effect  was  within  their  reason- 
able meaning  under  the  circumstances.  It  was  proper  for  the  jury  to  know 
what  effect  the  spoken  acts  of  the  defendant  had  upon  the  complainant  in 
connection  with  his  apphcation  of  physical  force.  They  could  see  that  they 
might  intimidate;  and  not  to  permit  them  to  know  that  they  did  intimidat^ 
would  be  to  withhold  from  them  part  of  the  whole  truth. 

The  people  were  permitted  to  prove  that  the  person  who  the  company  de- 
sired should  supersede  Snyder  in  the  milk  traflBc  of  the  village  was  an  asses- 
sor of  the  town  of  Livingston.     The  defendant  had  given  evidence  showing 
v.Sm.y.s.uo.S — H 
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that  in  connection  with  the  company's  request  of  Snyder  that  he  shook!  dis- 
continue selling  milk  in  the  village  statements  bad  been  made  to  him  tending 
t6  show  that  it  was  proper  and  reasonable  tliat  Mr.  Scbults  should  take  bis 
place.  Since  the  defendant  thus  placed  certain  reasons  for  the  company's  ac- 
tion Ijefore  the  jury,  the  additional  fact  that  Mr.  Scbults  was  an  assessor  was 
not  so  obviously  remote  as  to  enable  us  to  say  that  it  was  wholly  irrelevant 
to  the  consideration  of  the  reasons  which  the  defendant  bad  been  permitted 
to  addace.    The  Judgment  of  the  court  of  sessions  should  be  affirmed. 

Leabned,  p.  J.,  and  Inoalls,  J.,  concur. 


Moore  v.  Francis  et  at. 
(Suprtme  Court,  General  Term,  Third  Department.    November  30, 1888.) 

1.  LiBEIi  AND  SUlHSER— M^TTEB  LIBELOUS  PBS  Se — ^PbOVINCB  OF  JUBT. 

In  an  action  for  libel,  it  is  proper  to  refuse  to  charge  that  the  words  that  plaintiff 
is  suffering  from  overwork,  and  his  mental  condition  is  not  mod,  and  that  there 
has  been  trouble  in  the  affairs  of  the  bank,  (of  which  plaintiff  Is  teller,)  ooeasioned 
by  plaintiff's  mental  derangemoit,  and  that  his  statements  when  he  was  probably 
not  responsible  for  them  have  caused  bad  rumors,  are  libelous  per  ge:  tne  court 
having  charged  that,  if  their  tendency  was  to  injure  plaintiff  in  his  profession,  they 
are  libelous.' 
9.  Same— MiTiOATioji  of  Damages— Sufficiesct  of  Asswes. 

An  answer,  alleging,  in  mitigation,  the  truth  of  the  charge  of  mental  unsound- 
ness, is  sufaciently  expliott  without  averring  other  facts. 
8.  Same — Truth  of  Alleoed  Libel. 

Evidence  of  the  ezistonce  of  rumors  of  statements  of  the  bank's  solvency,  made 
by  plaintiff,  is  admissible,  as  it  does  not  tend  to  justify  the  publication,  trat  tends  to 
prove  the  truth  of  a  part  of  it. 
i.  Same. 

Evidence  of  plaintiff's  actions  four  weeks  after  the  publication  Is  admiasible  on 
the  question  of  his  condition  at  the  time. 
S.  Same — Inducement  for  the  Publication. 

E  vldonco  that  there  had  been  a  "  run  "  on  the  bank,  and  that  defendants,  who  were 
publishers  of  a  newspaper,  on  making  inqnirles  on  the  subject,  as  one  of  pnblic  in- 
terest, received  from  the  bank  otBoers  statements  on  the  strength  of  which  the  pub- 
lication was  made,  with  the  object  of  allaying  public  ezcitoment  In  regard  to  the 
condition  of  the  bank,  is  admissible  in  mitigation  of  damages. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Amasa  K.  Moore  against  John  M.  Francis  and  others,  for  libel 
poblisbed  in  the  Troy  Times.  Verdict  and  judgment  for  defendants.  New 
trial  denied,  and  plaintiff  appeals. 

Argued  before  IiEABned,  F.  J.,  and  Landon  and  Ingalls,  JJ. 

Matthew  Hale,  for  appellant.    Edgar  L.  Furaman,  for  respondents. 

Learned,  P.  J.  Tbe  statements  of  most  importance  in  the  publication  are 
as  follows:  "That  Mr.  Moore  was  suffering  from  overwork,  and  his  mental 
condition  was  not  entirely  good;  "  that  there  had  been  a  little  trouble  in  the 
bank's  affairs,  "occasioned  by  the  mental  derangement  of  Teller  Moore,  and 
that  the  latter's  statements,  when  he  was  probably  not  responsible  for  what 
be  said,  had  caused  some  bad  rumors. "  The  plaintiff  insists  that  the  court 
should  have  clurged  the  jury  that  this  article  was  libelous,  instead  of  leaving 
them  to  decide  whether  it  was  so  or  not.  Now,  the  question  is  whether  the 
court  would  have  been  justified  in  so  charging.  A  libel  is  a  malicious  defama- 
tion of  any  person,  in  order  to  provoke  him  to  wrath,  or  to  expose  him  to  pub- 
lic hatred,  contempt,  and  ridicule.  4  Bl.  Comm.  150.  A  malicious  defama- 
tion, tending  to  blacken    *    *    *    the  reputation  of  one  who  is  alive,  and 

'In  general,  as  to  what  words  are  actionable  per  «e,  see  Mason  v.  Stratton,  1  N.  Y. 
Bupp.  511,  and  noto;  Rosewater  v.  Huffman,  iNeb.)  88  N.  W.  Rep.  8IS7.  tmd  note:  Eellv 
T,  Flaherty,  (R.  I.)  14  AU.  Bep.  876. 
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expose  him  to  public  hatred,  contempt,  and  ridicule.  Hawk.  P.  C.  c.  73,  §  1. 
A  censorious  or  ridiculing  writing,  ♦  •  *  made  with  a  iniscliievous 
and  malicious  intent  towards  «  ♦  •  individuals.  Steeley.Southvrick,^ 
Johns.  214;  quotingfromPeojjfev.  CrosioeZZ,  SJohns.  Cas.  354.  A  publication 
wliich  tends  to  injure  one's  reputation  in  the  common  estimation  of  mankind;, 
to  throw  contumely  or  reflect  sliame  and  disgrace  upon  him,  etc.  1  Hil.  Torts, 
237.  We  must  take  the  language  nsed  in  this  case,  and  see  whether  it  cOmes^ 
within  these  deBnitions.  It  is  possible  that,  in  modern  times,  when  the  sub- 
ject of  mental  derangement  has  been  more  thoroughly  studied  and  understood, 
language  imputing  it  may  iiave  a  different  efifect  on  the  mind  of  those  who 
hear  it  from  wliat  it  once  had.  It  would  be  thouglit  perhaps  to  be  only  a 
statement  tliat  the  body  was  disordered,  and  that  such  disorder  manifested 
itself  in  mental  condition;  and  to  say  that  a  man  is  in  poor  health  cannot  be 
libelous  as  a  matter  of  law.  AVhat  difference  whether  the  ill  health  affects 
the  arm  or  the  brain?  The  plaintiff's  counsel  cites  Southtcick  v.  Stevens,  10 
Johns.  443.  The  language  there  nsed  was  plainly  intended  to  ridicule  the 
plaintiff  by  a  burlesque  account  of  alleged  insanity.  Odgers,  Sland.  &  Lib.  23, 
also  cited  by  plaintiff,  gives  as  authority  Morgan  v.  Lingen,8  Law  T.  (N.  8.) 
800.  That  was  a  case  at  circuit,  tried  before  Baron  Mautin,  where  he  stated 
to  the  jury  that  the  question  of  libel  or  no  libel  was  for  them,  but  he  would 
express  his  view  that  tlie  language  then  in  question  was  libelous.  It  was 
quite  unlike  that  now  under  consideration.  Tlie  language  in  Perkins  -v. 
Mitchell,  31  Barb.  461,  was  also  unlike  that  of  defendant.  1  Starkie,  Shmd. 
marg.  p.  160,  (which  seems  to  be  cited  in  the  last  case,)  rests  upon  Morgan  v. 
Linyen,  ut  supra.  In  Odgers,  Stand.  &  Lib.  17,  it  is  said  tliat  no  general 
rale  can  be  laid  down  stating  what  words  are  d^-famatory  and  what  not;  at 
page  16,  "Libel  or  no  libel  is  eminently  a  question  for  the  jury; "  at  page  94, 
"It  is  for  the  jury  to  say  whether  or  not  the  writing  is  a  libel; "  with  a  full 
citation  of  cases.  Baylis  v.  Lawrence,  11  Adol.  &  E.  920  et  seq.  Tiiat  there 
are  instances  in  which  it  is  the  right  and  duty  of  a  judge  to  charge  that  the 
writing  is  a  libel  is,  however,  held  in  Hurit  v.  Bennett,  19  N.  Y.  173,  and 
some  other  cases.  In  the  present  article  it  is  stated  that  the  plaintiff  waa 
suffering  from  overwork.  There  is  nothing  disgraceful  in  that.  The  con- 
nection shows  that  such  overwork  was  the  alleged  cause  that  bis  mental  con- 
dition was  not  good.  Certainly  this  would  not  cause  public  hatred,  contempt, 
or  ridicule.  It  would  cause  sympathy  and  regret.  It  could  not  blacken  the 
plaintiff's  reputation.  Xo  offensive  words  are  us(?d.  The  mental  condition 
of  men  is  generally  not  good  when  they  are  suffeiing  from  overwork.  Far- 
ther, the  article  says  that  some  trouble  had  been  caused  by  this  mental  de- 
rangement. But  this  assertion  is  of  the  same  character  with  the  former. 
The  mental  derangement  was  the  effect  of  overwork.  And  again  it  states 
that  the  plaintiff  made  statements,  when  he  was  probably  not  responsible  for 
what  he  said,  which  had  caused  some  bad  rumors.  Certainly  statements  made 
when  one  is  not  responsible  for  what  he  says,  even  if  they  be  untrue,  would 
not  show  that  a  man  was  a  liar;  and  hence  to  say  that  a  man's  statements, 
(as  we  may  suppose  in  the  delirium  of  a  fever,)  when  he  was  not  responsible, 
had  caused  some  harm,  would  not  disgrace  the  man,  or  cause  contempt  or  rid- 
icule. It  seems  to  us,  then,  that  it  would  have  been  incorrect  to  charge  that 
this  article  was  per  se  libelous  as  a  matter  of  law. 

But  the  complaint  charges  that  the  publication  was  with  intent  to  injuie 
plaintiff's  good  name  and  credit  in  his  profession  as  teller,  and  to  cause  it  to 
be  believed  that  by  mental  unsoundness  he  had  become  incompetent  toper- 
form  the  duties  of  such  profession  or  occupation,  and  it  may  be  urged  that  on 
this  account  the  publication  was  actionable  per  Se.  To  sustain  this,  it  must 
appear  tiiat  the  writing  wtis  of  and  in  respect  to  the  phiintiff's  occupation. 
intzgerald  v.  Redfield,  51  Barb.  484;  Sanderson  v.  Caldwell,  45  N.  Y.  398. 
But  in  the  present  case  the  words  do  not  refer  to  the  plaintiff's  skill,  or  want 
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of  skill,  as  a  teller.  They  have  no  special  reference  to  bis  occapation.  If  the 
plaintiff  had  been  a  mechanic,  and  the  allegation  had  been  that  by  overworic 
he  had  lost  his  bodily  strength,  that  would  not  have  had  any  special  reference 
to  bis  trade.  The  court,  however,  charged  that  if  the  tendency  of  the  article 
was  to  injure  the  plaintiff  in  his  profession  it  was  libelous,  thus  leaving  that 
question,  as  the  court  bad  left  the  other  question,  to  the  jury.  It  seems  to  us, 
then,  that  it  was  not  error  for  the  court  to  refuse  to  charge  that  the  publica- 
tion was  libelous.  In  this  view  of  the  case,  the  court  could  not,  as  requested 
by  plaintiff,  charge  that  the  plaintiff  was  entitled  to  a  verdict,  and  that  the 
only  question  for  the  jury  was  the  amount  of  damages. 

The  defendants  set  up  facts  in  mitigation.  The  plaintiff  claims  that  these 
were  not  so  specifically  stated  as  to  permit  evidence  to  be  given.  Wachter  v. 
Quemer,  29  N.  T.  547.  The  illustration  given  in  that  case  is  this:  If  de- 
fendant has  said  that  plaintiff  is  a  thief,  and  is  sued  therefor, it  is  not  enough 
in  the  answer  to  set  up  in  mitigation  the  mere  repetition  that  plaintiff  is  a 
thief,  but  he  must  state  when  plaintiff  stole,  etc.  This  is  for  a  very  good 
reason.  To  say  a  man  is  a  thief  is  a  general  statement  to  the  effect  that  at 
some  certain  time  he  stole.  In  mitigation  or  justification,  the  defendant  must 
say  when  it  was  that  plaintiff  stole.  But  in  the  presen  tease  the  alleged  charge 
is  mental  unsoundness.  There  is  no  way  of  setting  up  other  facts  which,  if 
true,  would  establish  the  truth  of  the  charge.  To  set  up  strange  actions,  etc., 
of  the  plaintiff,  would  be  to  plead  evidence,  not  facts.  Ball  v.  Evening  Post, 
38  Hun,  16.  To  illustrate:  If  an  alleged  libel  were  that  plaintiff  on  such  a 
day,  at  such  a  place,  stole  a  horse  from  such  a  man,  the  defendant  could  not 
be  more  speciQc  iu  his  justiflcation  or  mitigation  than  he  had  been  iu  his 
original  charge.  If  the  libel  charged  that  at  a  certain  time  the  plaintiff  had 
a  certain  infectious  disease,  what  facts  more  definite  could  be  alleged  in  miti- 
^tion?  So,  in  tiiis  case,  we  do  not  see  that  the  defendants  could  practically 
beany  more  specific.  This  answer  gave  plaintiff  all  necessary  information 
to  enable  him  to  meet  the  alleged  mitigation.  If  not,  he  could  have  had  a  bill 
of  particulars.     Ucdl  v.  Evening  Font,  ut  supra. 

Part  of  the  alleged  litiel  was  that  there  had  been  "bad  rumors," — that  Is, 
as  to  the  solvency  of  the  bank, — and  that  these  were  caused  by  plaintiff's 
statements.  Defendants  gave  evidence,  under  objection,  to  prove  the  ex- 
istence of  rumors  of  statements  made  by  plaintiff.  This  did  not  lend,  as 
plaintiff  urges,  to  justify  the  defendants  in  publii^hing  the  alleged  libel.  But 
it  did  tend  to  prove  that  part  of  the  publication  which  asserted  the  existence 
of  such  rumors  as  to  the  bank.  The  defendants  did  not  offer  to  prove  rumors 
of  plaintiff's  mental  derangement,  which  offer  might  have  fallen  within  the 
objection  made  by  plaintiff,  but  rumors  of  the  statements  concerning  the 
bank's  solvency;  and  it  was  not  even  proved  what  statements  had  been  made. 
Some  evidence  was  given,  under  objection,  as  to  plaintiff's  acts  three  or  four 
weeks  after  the  publication.  This  might  be  material,  as  tending  to  show  his 
condition  at  the  time  of  publication.  A  man's  condition  of  health  often  indi- 
cates his  condition  a  short  time  previous.  Before  this  publication  there  had 
commenced  a  "run"  upon  the  bank.  The  defendants,  or  some  of  them,  pub- 
lishers of  a  newspaper,  went  to  the  bank  to  make  inquiries  on  the  subject,  as 
one  of  public  interest.  While  there  they  received  statements  from  the  officers 
of  the  bank,  on  the  strength  of  which  the  pul)Ucation  was  made.  The  object 
of  the  publication  was  to  allay  the  public  excitement  in  regard  to  the  condition 
of  the  bank.  These  circumstances  were  shown  at  some  length  on  the  trial, 
with  the  view  of  mitigating  the  damages,  should  any  be  allowed  by  the  jury, 
and  it  seems  to  us,  on  looking  over  the  objections  to  evidence,  in  this  view  of 
the  facts,  that  they  are  not  well  taken.  We  think  the  judgment  and  order 
should  be  affirmed  with  costs. 

INOALU,  J.,  concurs. 
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Landon,  J.,  {eoncurrlng.)  Whether  a  printed  pabllcation  ia  libelous  per 
ae  is  for  the  court  to  decide.  But  a  publication  may  seem  on  its  face  to  be  in- 
nocent, and  yet  the  extrinsic  facts  may  be  such  as  to  render  it  libelous.  In 
the  latter  case  the  judge  must  hold  thnt  the  publication  is  not  libelous  per  »e, 
but  whether  it  is  in  fact  libelous,  in  view  of  the  extrinsic  facts,  he  cannot  de- 
cide, if  the  facts,  in  connection  with  the  publication,  are  such  as  admit  of  an 
inference  either  way.  The  facts  may  have  to  be  settled  by  the  jury,  and 
which  inference  from  the  facts  is  the  true  one  the  jury  must  settle.  In  this 
case  the  publication  on  its  face  does  not  disparage,  reproach,  accuse,  belittle, 
or  ridicule  the  plaintiff,  but  states  alleged  reports  to  the  effect  that  by  over- 
work his  mental  and  bodily  health  became  impaired,  in  which  condition,  and 
in  consequence  of  it,  be  made  statements  injurious  to  the  bank.  On  its  face 
this  is  no  libel.  In  the  absence  of  any  allegations  of  special  damage,  such  as 
loss  of  position,  business,  or  the  like,  libel  is  an  assault  upon  one's  good  name 
and  fiii»e.  A  charge  of  Illness,  either  of  body  or  mind,  implies  no  moral 
obliquity.  U  is  an  unfortunate  affliction,  exciting  sympathy,  but  not  sug- 
gesting anything  to  impair  one's  good  name  or  fame.  But  malice  may  lurk 
in  the  publication.  Under  color  of  a  charge  of  misfortune,  an  imputation  of 
lault  may  be  conveyed;  in  words  of  sympathy  or  regret,  a  shaft  may  be  sent. 
Olearly  the  plaintiff,  who  claims  to  have  thus  been  assailed,  should  show  the 
facts  which  give  to  words,  innocent  in  appearance,  their  harmful  purpose. 
When  the  words  are  not  libelous  per  se,  the  plaintiff  fails,  if  he  does  not  ad- 
duce the  extrinsic  facts  which  tend  to  show  that  the  publication  was  likely  to 
be  understood  as  injuriously  reflecting  upon  him.  The  plaintiff  rested  his 
case  upon  proof  of  the  publication  of  the  article,  and  that  he  was  a  bank 
teller,  and  had  been  a  teller  of  the  bank  mentioned  in  the  publication,  and  was 
now  a  teller  in  another  bank.  I  do  not  think  lie  made  out  a  case.  The  motion 
for  nonsuit  should  have  been  granted,  and  hence  he  has  no  ground  of  com- 
plaint. 

Janbb  v.  Fitchbubo  B.  Oa 

{Supreme  Court,  Oeneral  Term,  TMrd  Department.    Noveml»er  20, 1888.) 

Kaiiaoai)  Cokfahies — CoNsoLnjATiow — Priob  LiA^BiLrnsg— Mortgaobs. 

Under  Laws  N.  Y.  1809,  e.  917,  i  6,  anthoriziog  the  consolidation  of  ratlroad  com- 
panies, and  providing  that  all  debts  and  liabilities  of  either  company,  ezoept  mort- 
gages, shall  attach  to  the  pew  corporation,  and  be  enforced  against  it  and  its  prop- 
erty as  if  created  by  it,  an  action  will  not  lie  against  the  new  company  on  interest 
ooupons  of  the  bonds  of  one  of  the  old  companies,  if  they  are  secured  by  a  mortgage 
on  tbe  property  of  the  original  debtor.    Leabnbd,  P.  J.,  dissenting. 

Appeal  from  special  term,  Rensselaer  county. 

Action  by  Samuel  B.  Janes  against  the  Fitchburg  Railroad  Company  upon 
certain  coupons  for  interest  on  bonds  executed. by  the  Troy  &  Boston  Railroad 
Company,  which  had  been  consolidated  with  the  Fitchburg  Railroad  Com- 
pany under  the  name  of  the  latter.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingalls,  J  J. 

E.  Covoen,  for  appellant.    John  B.  Qale,  for  respondent. 

Landon,  J.  The  plaintiffliad  a  recovery  against  the  defendant  upon  cer- 
tain past-due  interest  coupons  of  the  bonds  of  the  Troy  &  Boston  Railroad 
Company.  The  payment  of  the  bonds  and  coupons  is  secared  by  a  mortgage 
given  by  the  company  in  1874  to  trustees  upon  the  real  estate  and  property  of 
the  Troy  &  Boston  Railroad  Company.  The  principal  of  the  bonds  falls  due 
in  1924.  The  mortgage  contains  no  covenant  to  pay  the  bonds  or  post-fore- 
closure deficiency.  The  defendant  is  a  new  corporation,  formed  by  the  con- 
solidation in  June,  1887,  of  the  Troy  &  Boston  Railroad  Company  and  the 
former  Fitchburg  Railroad  Company,  made  by  an  agreement  under  and  ia 
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pursuance  of  dupteii  917,  Laves  1869.  The  liability  of  the  defeodant,  the  ne  v 
corporation,  upoa  these  past-due  coupons,  if  any,  exists  by  virtue  of  the  terms 
of  the  aforesaid  act  of  consolidation.  The  act  provides  for  the  consolidation 
of  two  or  mate  railroads,  coming  witliin  the  terms  of  the  statute,  by  organiz- 
ing a  new  corporation,  to  which  all  the  property  and  franchises  of  the  roads 
joining  in  ttie  eaasolidation  are  to  be  transferred.  It  is  manifestly  the  pur- 
pose of  the  actto  plaee  the  new  company  completely  in  the  shoes  of  the  con- 
stituent companies  with  respect  to  their  property  and  franchises,  and  aTso 
with  lespecfc  to  their  debts  and  liabilities,  except  as  provided  in  the  fourth  and 
'fifth  sectioas  of  the  act..  By  section  4  all  real  estate,  personal  property,  rights, 
franchises,  privitagps.  and  exemptions  of  the  old  companies  become  vested  in 
the  new.  Section  5  provides:  "The  rights  of  all  creditors  of  and  all  liens 
upon  the  proparty  of  either  of  said  corporations,  parties  to  said  agreement  and 
act,  shall  be  preserved  unimpaired,  and  the  pespective  corporations  shall  be 
deemt^d  to  continue  in  existence  to  preserve  tlie  same,  and  all  debts  and  lia- 
bilities incurred  by  either  of  said  corporations,  except  mortgages,  shall  thence- 
forth attach  to  such  new  corporation,  and  be  enforced  against  it  and  its  prop- 
erty to  the  same  extent  as  if  said  debts  or  liabilities  had  been  incarred  or  coa- 
tracted  by  it." 

The  qaestion  pcennted  by  this  appeal  is :  Do  the  Words  "  except  mortgages" 
-exempt  tb«.nfiw  company  from  present  liability  upon  the  past-due  coupons  in 
suit?  Tlie  contenJiiaB  af  the  plaintiff  is  that  the  coupons  are  not  mortgagta; 
that  the  bonds  are  oat  mortgages ;  that  the  present  action  does  not  seek  to 
xaake  the  defenilant  answerable  upon  the  mortgage  liability  of  tlie  Troy  & 
Boston  Bailread.  C«DBpany,  but  does  seek  to  make  it  answerable  upon  a  lia- 
bility of  that  eompanj!  which  exists  by  virtue  of  its  promise  to  pay,  and  for 
which  the  mortgage  is  only  collateral,  and  possibly  iuadeq^uate,  security. 
This  view  prevailed  in  the  court  below.  We  should  be  inclin^  to  adopt  it,  if 
by  any  fair  construction  of  tlie  exception  we  could  attach  it  to  anything  eJse 
than  to  the  debts  and  liabilities  of  the  constituent  company  secured  by  mort- 
gage. But  if  the  term  "mortgages,"  in  the  connection  in  which  it  is  used, 
does  not  mean  the  debts  secured  by  their  vevy  terms,  what  else  does  it  mean? 
We  are  t»  laoto  tee  the  legislative  intent.  We  know  that  the-  draaghtsmen  of 
legislative  l>iUs  are  sometimes,  incompetent  or  careless,  and  do  not  always  lue 
words  witlv  tssJiDirad  precision.  We  mnst  therefore  try  to  discover  what  is 
the-  meaning  infemded  to  be  conveyed  by  the  words  employed,  so  that  the  act 
shall  accomplish,  its  manifest  purpose,  instead  of  def toting  it.  We  know  well 
enough  that  la  ocdlnary  language  the  term  "moi-tgage"  is  commonly  used  to 
signify  the  deMt  it  secures.  We  think  that  is  what  rt  meanB  here;  that  such 
WHS  the  meaning  intended  by  the  legislature;  and.  that  every  other  suggested 
meaning  is  artiOcial  aad  unnatural.  The  new  company,  by  the  terms  of  the 
act,  is  Uable  for  "ull  debts  and  liabilities  incurred  by  eitliar  of  said  corpora- 
tions, except  mortgages. "  In  the  legislative  mind  mortgages  were  either  debts 
or  liabilities.  The  exception  is  made  out  of  the  class  previously  mentioned. 
We  can  argue  that  mortgages  are  neither  debts  nor  liabilities,  and  are  made, 
not  incurred;  but  It  is  clear  that  the  legislature  did  not  pause  over  technical 
distinctions,  nor  search  for  technical  accuracy.  They  used  language  of  very 
common  use  in  the  sense  of  its  common  acceptation.  Debts  and  liabilities 
secured  by  mortgage  are  usually  regarded  as  already  protected.  We  can  sup- 
pose this  to  have  l^een  the  reason  for  the  exception.  A  case  may  arise — the 
present  may  be  such  a  case — in  which  the  mortgiige  security  is  inadequate. 
If  so,  we  can  conceive  that  it  eitlier  is  unprovided  for  or  that  the  justice  of 
making  a  third  party,  succeeding  to  the  over-incumbered  property,  liable  for 
such  debts  of  the  insolvent  constituent,  was  denied;  or  that  to  the  extent  that 
the  mortgaged  property  fails  to  pay  the  mortgage  debt,  to  that  extent,  where 
the  fact  appears,  the  debt  is  not  secured,  and  tlierefore  not  within  the  excep- 
tion of  the  statute,  and  hence  the  liability  of  the  new  company  exists,  but 
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ianwhile  is  undeterminable.  However  tliis  may  be.  we  are  to  Interpret  tbe 
ktute  as  we  find  it,  giving  full  effect  to  its  words  in  the  sense  which  the  Ieg> 
iture,  as  we  can  gather  it  from  tlie  act  itself,  employed  them.  The  judg- 
mt  is  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

[mgalls,  J.,  concurs. 

Oaknxd,  p.  J.,  (diiamtinff.)  Section  8  of  the  consolidated  act  says  that 
perfecting  and  filing  the  agreement  "the  said  corporation  parties  thereto 
all  be  deemed  and  taken  to  be  one  corporation,  by  the  name  provided  in 
reement  and  act,  but  said  act  of  consolidation  shall  not  release  said  new 
rporation  from  any  of  the  restrictions,  disabilities,  or  duties  of  tbe  several 
rporations  so  consolidated."  We  see,  then,  that  the  consolidation  is  not  a 
e  by  one  corporation  to  another;  but  it  is  an  act  by  which  the  two  become 
e,  and  the  duties  of  the  two  now  become  the  duties  of  the  one.  In  section 
.he  second  clause  provides  that  no  suit,  etc.,  pending,  in  which  either  of  tbe 
rporations  stuill  be  a  party,  shall  be  abated,  but  the  new  corporation  miiy  on 
>tion  be  substituted  as  a  party.  If,  then,  at  the  time  of  consolidation  an 
uioa  at  law  had  been  pending  against  the  Troy  &  Boston  Bailroad  Com- 
■y  OR  pasUdue  coupons,  the  present  defendant  might,  after  consolidation, 
ve  been  substituted  as  a  party.  This  clause  seems  to  show,  as  does 
stion  3,  that  the  duty  of  paying  its  debts,  which,  before  the  consolidation, 
ited  on  either  corporation,  now  rests  on  the  new;  and  that  such  new  cor- 
ration  may  be  substituted  as  a  party  to  an  action  to  enforce  such  duty. 
etion  4  strips  the  two  consolidating  corporations  of  all  their  property,  and 
tnsfers  it  all  to  the  new  corporation.  Not  only  all  existing  property  and 
inchises,  but  all  future  ability  to  earn  anything,  is  taken  from  the  old  cor- 
ration,  and  given  to  the  new.  A  mere  creditor  of  one  of  the  old  corpora- 
ns  can  no  longer  collect  anything  from  it.  It  seems  to  me  that  it  would 
quite  doubtful  whether  this  could  be  legally  done  if  tbe  statute  did  not  con- 
lue  to  the  creditor  against  the  consolidated  corporation  the  same  rights 
lich  he  bad  had  against  either  of  tbe  old  corporations;  and  as  the  property 
'merly  belonging  to  each  of  the  two  corporations  can  to  a  great  extent  be 
longer  kept  distinct,  but  has  become  blended  in  one  ownership,  the  new 
ner  is  made  directly  liable  for  the  debts  of  each  of  the  old  corporations.  It 
luld  seem  that  this  result  would  almost  necessarily  follow  from  the  whole 
uetnre  and  provisions  of  the  statute,  and  from  the  nature  of  the  two  bodies 
lich  maybe  consolidated  under  it.  But  to  make  this  beyond  doubt,  section 
MTovides:  "The  rights  of  all  creditors  *  •  •  of  either  of  said  corpora- 
ns  *■  *  *  shall  be  preserved  unimpaired."  Now,  can  the  rights  of  a 
iditor  be  said  to  be  unimpaired  if  there  is  no  longer  any  person  who  may  be 
>d  in  an  action  at  law  to  recover  the  debt,  and  no  longer  any  property,  or 
wibility  of  future  property,  subject  to  execution  therefor?  Before  this  con- 
idation  tbe  present  plaintifC  might  have  sued  on  these  coupons  when  pay- 
le,  and,  on  recovering  judgment,  he  might  have  enforced  it  on  any  prop- 
7  he  could  find  (other  than  that  mortgaged.)  If  it  be  said  that  everything 
igible  was  mortgaged,  he  might  perhaps  have  reached  debts  due  the  cor- 
ration,  or  he  might  have  had  the  remedies  provided  by  section  1784  of  the 
de.  But  now  the  defendant  insists  be  can  have  none  of  these, 
rhe  defendant  admits  that  if  the  plaintiff  were  a  mere  creditor  all  these 
hts  would  remain  to  him  against  tbe  consolidated  corporation.  But  it  urges 
it,  inasmuch  as  there  is  a  mortgage  given  to  cover  the  plaintiff's  debt,  his 
ht  to  sue  on  the  bond  and  coupons  is  cut  off  by  the  cunsolidation ;  and  it 
tters  not,  on  the  argument  of  the  defendant,  whether  tbe  mortgage  is 
lotivally  any  security  or  not.  It  may  be  utterly  valueless  to  the  plaintiff, 
i  it  is  very  valuable  as  a  protection  to  tbe  defendant.  This  view  rests  on 
I  following  clause  in  the  hfth  section:   "All  debts  and  liabilities  incurred 
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by  either  of  said  corporations,  except  mortgages,  shall  henceforth  attach  to 
such  new  corporation,  and  be  enforced  against  it  and  its  property  to  the  same 
extent  as  If  said  debts  and  liabilities  liad  been  incurred  or  contracted  by  it." 
Now,  it  will  be  seen,  as  above  stated,  tliat  if  the  defendant's  construction  of 
this  clause  is  correct  it  can  be  of  no  consequence  whether  the  mortgage  is 
valuable  or  not.  The  defendant  says  that  the  phrase  "except  mortgages" 
takes  out  from  defendant's  liability  all  debts  to  wliich  mortgages  are  collat- 
eral. I  cannot  construe  those  words  to  mean  "except  that  where  a  debt  is 
secured  by  a  mortgage  the  corporation  shall  be  liable  only  for  a  deficiency." 
That  might  be  a  good  law,  but  there  is  nu  such  thing  in  the  statute,  if  the 
words  "except  mortgages"  relieve  the  defendant  from  liability,  they  must  do 
so  without  any  consideration  whether  the  mortgage  was  a  sufHcient  security 
for  the  debt  or  not.  Now,  in  view  of  what  has  been  already  said  in  reference 
to  the  first  clause  of  this  section,  and  a  part  of  tlie  third  section,  the  defend- 
ant's construction  should  not  be  adopted,  if  any  other  can  be  found.  Tliese 
railroad  mortgages  often  have  (this  one  has)  a  clause  for  embracing  within 
their  lien  all  after-acquired  property.  Kow,  there  is  made  a  consolidation  of 
two  railroads.  Are  tlie  mortgages  which  had  been  executed  by  each  to  be  ex- 
tended, by  virtue  of  such  clauses  contained  in  them,  so  as  to  embrace  the 
property  newly  acquired  by  the  consolidation?  That  is,  is  the  mortgage  of 
the  Troy  &  Boston  Railroad  Company  to  extend  over  the  property  of  the  old 
Fitchburgh  Railroad  Company,  "in  the  same  manner  as  if  it  had  belonged  to" 
the  Troy  &  Boston  Railroad  originally?  Possibly,  to  guard  against  such  a 
construction,  "mortgages"  were  excepted  from  "all  debts  and  liabilities." 
This  clause  in  the  mortgage,  this  agreement  for  further  assurance,  might  be 
a  liability  on  which  a  question  might  arise.  Hence  it  may  be  the  exception. 
But,  whether  that  is  the  intention  or  not,  we  ought  not  to  give  these  two 
woi-ds  a  meaning  at  variance  with  other  provisions  of  the  statute,  contrary  to 
sound  principle,  and  unjust  to  creditors.  It  is  plain  that  strictly  a  muitgage 
is  not  a  debt;  and  it  is  equally  plain  that  in  ordinary  language  the  word  is 
often  used  to  include  the  debt  to  which  a  mortgage  is  collateral.  I  thinic,  in 
construing  the  phrase  here  we  should  rather  consider  the  general  scope  of  the 
act,  and  the  rights  of  the  creditors  of  the  old  corporation.  It  would  seem 
strange  that  the  legislature  should  intend  to  give  to  a  mere  creditor  an  ad- 
vantage over  one  who  held  a  worthless  flftli  mortgage,  or  that  they  should  in- 
tend to  deprive  one  who  had  sold  land  to  one  of  the  consolidated  companies  of 
his  right  to  sue  at  law  for  the  purchase  price,  if  such  price  was  secured  by  a 
mortgage. 

But  it  is  argued  by  defendant  that  if  one  corporation  were  largely  indebted 
on  its  mortgages,  and  the  other  but  little,  it  would  be  unjust  that  the  bon  .- 
holders  of  the  former  should  collect  their  debts  out  of  property  of  the  new  cor- 
poration, which  had  largely  belonged  to  the  latter.  But  that  same  injustice 
(if  it  be  such)  would  exist  if  the  one  corporation  were  largely  indebted  on 
debts  not  secured  by  mortgage,  and  the  other  but  little  indebted.  The  truth 
is  that  the  condition  of  the  two  Is  in  every  case  known  and  provided  for  in 
the  consolidated  agreement.  It  is  urged  by  the  defendant  that  it  is  only  by 
virtue  of  the  clause  above  cited  from  the  tifth  section  of  the  consolidation 
statute  that  this  defendant  is  liable  for  debts  of  the  old  corporations;  that 
without  it  all  such  debts  would  be  extinguished.  Ang.  &  A.  Corp.  750.  It 
is  quite  immaterial  what  the  common  law  was  on  the  civil  death  of  a  corpo- 
ration. It  has  not  been  the  law  of  this  state  for  many  years  that  such  debts 
were  extinguished  by  the  civil  death  of  the  corporation.  Furthermore,  the 
consolidation  statute  does  not  contemplate  the  civil  death  of  either  corpora- 
tion. On  the  contrary,  it  says:  "The  said  corporations,  parties  thereto,  [to 
the  agreement,]  shall  be  deemed  and  taken  to  be  one  corporation."  It  does 
not  destroy;  it  perpetuates  under  another  name, — "the  name  provided  in  said 
agreement. "    Geiiainly  the  continued  existence  of  a  corporation  under  a  new 
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e  would  not  change  its  liability  for  existing  debts.  Therefore,  as  I  think, 
I  without  the  clause  above  cited  from  the  fifth  section,  the  two  corpoia- 
I,  which  are  now  claimed  and  taken  to  be  one,  continue  now.  in  tbeir 
ed  condition,  liable  for  all  debts  and  liabilities  existing  at  the  consollda- 
There  has  been  no  amendment  of  the  charters  or  dissolution  of  the 
orations.  Only  the  two  corporations  are  become  one;  and  that  one,  by 
irery  force  of  the  transaction,  must  succeed  to  all  the  rights,  and  be  sub- 
to  all  the  debts,  of  each.  The  construction  which  the  defendant  gives 
ivea  the  plaintiff  of  all  legal  remedy  on  his  contract,  except  so  far  as  it 
been  already  secured  by  mortgage.  If  this  can  be  done  as  to  contracts  to 
!b  a  mortgage  is  collateral,  it  can  be  done  as  to  other  contracts;  and  the 
ilature  might  declare  that  the  consolidated  corporation  should  not  be  lia- 
or  any  of  the  old  debts.  Thus  they  would  deprive  the  party  of  all  legal 
)dy.  But  this  cannot  be  constitutionally  done.  Cooley,  Const.  Lim.  354. 
nk  the  judgment  should  be  affirmed,  with  costs. 


Glehent  v.  Bamein  Knittino  Co 
{Supreme  Covrt,  Oeneral  Term,  Third  Department.    November  90, 1888.) 

'SB  XKD  Sbbvaut — Xeoliobnob  of  Habteb — Detbottve  Appliances. 
Decedent,  employed  in  defendant's  mill,  was  required  to  go  into  the  "blow-room, 

0  attend  the  "picker."  The  blow-room  was  a  small  Inclosare,  Incased  in  sheets 
iron,  having  a  door  which  fastened  on  the  outside  by  means  of  a  button;  but  the 
iDtton  could  easily  be  knocked  off  by  a  blow  of  the  hand  from  the  Inside.  A  few 
econds  after  decMent  went  in,  fire  was  discovered  in  the  blow-room,  which  caused 
ecedent'B  death  before  he  could  be  rescued.  There  was  no  evidence  as  to  the 
anse  of  the  fire.  The  room  was  of  the  usual  construction,  and  the  machinery  was 
lOt  shown  to  be  defective,  nor  did  it  appear  that  the  fastening  of  the  door  pre- 
ented  decedent's  escape.    Seld,  that  defendant  was  not  liable.- 

ppeal  from  circuit  court,  Albany  county. 

3tion  by  Adolphe  Clement  against  the  Hankin  Knitting  Company,  to  re- 

r  damages  for  negligence  causing  death.     Judgment  of  nonsuit,  with 

1  against  plaintiff,  and  he  appeals. 

rgued  before  Leabned,  F.  J.,  and  Landon,  J. 
J/'.  Crawford,  for  appellant.    N.  0.  Moak,  for  respondent. 

CARNED,  p.  J.  The  decedent,  a  boy  of  about  18,  was  employed  by  defend- 
in  their  mill.  In  that  mill  is  a  card-room,  about  70  by  70,  and  at  the 
Df  it  a  picker-room,  about  50  by  60,  In  the  picker-room  are  two  lappers 
lock  the  seeds,  etc.,  out  of  the  cotton,  and  two  pickers,  or,  more  accu- 
y,  mixing  pickers.  In  this  picker-room  there  is  what  is  in  some  in- 
sea  called  a  "blow-room,"  and  in  some  a  "picker-house."  It  is  an  inclos- 
ibout  20  feet  long,  12  high,  and  12  wide  on  one  side  and  8  on  the  otiier, 
1  in  sheet-iron.  The  material  of  cotton  and  other  substances  is  mixed  on 
loor  in  different  layers,  and  formed  into  what  is  called  a  "mixed  batch." 
then  placed  by  a  man  upon  the  pickers,  and  as  they  are  set  in  motion  the 
»rial  is  carried  into  the  picker-bouse  or  blow-room.  It  seems  to  be  nects- 
tbat  some  one  should  go  occasionally  into  this  blow-room  to  remove  the 
mutation  of  material  from  the  front  of  the  picker.  There  was  a  door  to 
)Iow-room.  Sometimes  a  man  attending  one  of  the  pickers  would  go  in, 
ping  that  picker  meantime.  In  that  case  he  would  not  shut  the  door, 
jrally,  however,  another  person  would  be  called  to  go  in.  Then  the  door 
Id  be  shut,  and  held  by  a  button  till  he  was  ready  to  come  out..  The  but- 
N-M  about  two  and  a  half  inches  long,  fastened  with  a  screw,  was  loosely 
,  and  would  be  pushed  off  by  a  blow  of  the  hand  from  the  inside.  Tlie 
ised  had  been  in  nearly  every  day  for  six  weeks.  On  the  day  of  the  acci- 
one  of  the  men  at  a  picker  called  the  deceased  to  go  into  the  blow-rooiu 
he  purpose  above  described.     Tlie  deceased  went  in,  and  the  door  was  but- 
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"toned.  In  10  or  15  seconds  afterwards  this  man  saw  flames  coming  from  the 
blow-room  through  a  screen  over  his  picker.  He  went  to  the  door  of  the  blow- 
room,  and  opened  it.  The  room  was  full  of  flames,  and  the  flames  drove  him 
-back.  He  called  to  deceased,  but  received  no  answer.  He  saw  nothing  more 
until  be  enw  his  brother  bringing  the  deceased  out  from  the  room,  some  10  sec- 
onds afterwards.  The  deceased  died  from  the  effects  of  this  burning.  There 
is  no  evidence  as  to  the  cause  of  the  fire.  Ttiere  ia  no  evideuoe  in  what  part 
of  the  blow-room  deceased  was  found.  There  is  no  evidence  of  any  attempt 
on  the  part  of  deceased  to  open  the  door.  Indeed,  the  sudden  flashing  into 
flames  of  the  loose  and  combustible  material  floating  in  the  room  probably  pre- 
vented any  escape  from  the  fatal  effect  of  the  fire.  Flames  must  have  in- 
stantly surrounded  the  deceased,  and  have  been  inhaled.  It  isclaimed  by  plain- 
tiff that  probably  some  nail  or  other  bard  sulistance  striking  against  the  re- 
volving teeth  of  the  picker  produced  a  spark,  and  thus  caused  the  fire.  But 
this  is  only  conjectural.  The  material,  l>efore  going  into  the  picker,  passed 
through  two  other  machines,  which  were  supposed  to  take  out  aJl  foreign  ma- 
terial. It  may  be  conjecture  that  some  one  (even  the  deceased)  had  dropped 
a  match  in  the  blow-room,  on  which  he  trod.  It  seems  to  us  that,  in  the  ab- 
sence of  all  proof  of  the  cause  of  the  fire,  we  cannot  say  that  the  defendants 
might  be  liable.  True,  the  master  is  traund  to  furnish  safe  implements,  and 
a  safe  place  to  woik  in ;  but  it  is  not  in  proof  that  this  blow-rooin  was  not  a 
Mfe  place.  The  mere  fact  that  on  this  occasion  its  contents  took  fire  does 
not  show  that  it  was  unsafe.  One  witness  testifies  to  a  fire  in  Catskill,  which 
-occurred  in  a  rag-picker,  not  a  mixing-picker,  and  was  after  this  accident. 
Also  of  one  in  Canada,  In  a  mixing  picker,  where  Che  material  had  not  pre- 
viously passed  through  any  machine  for  the  process  of  cleaning,  and  had  only 
been  washed.  There  is  no  other  proof  that  there  was  any  danger  in  tbia  kind 
-of  picker,  or  that  the  room  was  unsafe.  Furthermore,  the  deceased  knew  the 
premises,  and  tiie  situation.  As  above  stated,  he  had  been  in  the  blow-room, 
according  to  one  witness,  as  often  as  once  a  day  for  the  six  weeks  he  bad  been 
At  the  miU.  He  had  worked  at  similar  mills  for  several  years.  If  this  room 
was  dangerous,  he  had  liad  opportunity  to  know  ito  danger.  U,  on  Uie  other 
Jiand,  no  such  accident  had  happened  befoi-e,  then  the  defendants  bad  no  more 
reason  to  thiuk  the  place  unsafe  than  he  bad:  for  the  room  wss  of  the  usual 
-construction,  and  there  was  nothing  shown  to  be  Impejilect  in  the  machine. 
The  plaintiff  urges  that  the  door  should  have  been  fastened  by  a  latcb.  instead 
^f  a  button,  so  that  it  might  be  opened  from  the  inside.  But  the  evidence 
shows  that  the  button  was  so  loose  that  it  might  have  been  pesbed  ofC  by  a 
blow  from  the  inside;  and,  furtlier,  there  is  no  evidence  that  the  deceased  tried, 
but  was  unable,  to  get  out.  He  must  have  been  enveloped  in  flames,  and  fa- 
tally burned,  at  once.  We  do  not  think  it  necessary  to  cite  authorities.  The 
general  principles  are  very  familiar  which  govern  tliia  class  of  cases.  The 
only  difBculty  is  in  determining  the  construction  to.be  given  to  the  facts  of 
eacti  case  as  it  is  presented.  On  this  the  sound  judgment  of  courts  may  some- 
times vary.  One  court  may  see  a  small  amount  of  proof,  but  enough  for  a 
jury,  where  another  court  sees  none.  After  a  oareful  consideration  of  tlie 
testimony  in  the  case,  we  think  the  judgment  should  be  affirmed,  with  costs. 

Landom,  J.,  concurs. 


AxLSN  et  al.  v.  Germ an-Amebioam  Ins.  Co. 

(Supreme  Court,  Oeneral  Term,  I%<nl  Department.    November  10, 188S.) 

iHSURAHca— Conditions  o»  Polict— Additional  iNStmANoa. 

In  a  policy  of  insuraDce,  which  provided  that  it  should  be  void  if  tbs  assured 
should  obtain  other  insurance  without  the  written  consent  of  the  company  indorsed 
thereon,  privilege  was  given  "for  other  insurance,  (total  amount,  mcluding  this 
policy,  not  to  exceed  tl6,3'i0.) "  Hehl,  that  Insurance  in  aKcess  of  the  limit,  with- 
out the  consent  of  the  company,  avoided  the  policy. 
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d  troin  circuit  oouit,  EaseK  countj. 

n  I>7- Heniy  Alton  and  ofihars  agauast  the  GeomatirAmedoain  Insur- 

npany,  od  a  policy  of  iasuraoce.    Judgment  was  rendared  for  defend- 

.  plaintiff  Allen  appeals. 

9d  before  Learned,  P.  J.,  and  Lanooh  and  lNaAU3,  JJ. 

rd  L.  Hand,  for  appellamt.    Francis  A.  Smithi,  fjor  respondeBt. 

NHD,  F.  J.  The  plaintiff  and  one  Noblet  in.  ttie  summer  of  1684,  at 
addL  had  interviaws  in  regacd  to  the  insunaiice'  of  plaintiff's  bouse 
lonal  property;  and  they  agreed,  on  aucit  insuranaato  tile  amount  of 
,.  which  Noble  was  to  procure.  Fait  of  tbis  amount  wa»  placed  with 
(its.  Noble  prepared  a  writing,  which  is  (with  one  exxseption)  the 
part  of  the  policy  issued  atterwards  by  defendants..  This  'writiug  he 
l^ew  York,  where  his  oflace  was.  There  copies  were  made  by  a  hecto- 
One  ot  these  copies  was  pasted  on  the  policy  of  defendants >  fbrmi^g 
usually  tlie  written  part.  As  the  paper  was  written  by  Noble,  it  con- 
he  words,  "Privileged  *  *  *  for  otlier  insuntace."  When  tbe 
as  sent  by  defendants  to  Noble,  at  Lake  Placid^  there  bad  been  added 
dSk  "(total  amonnt.  including  this  policy,  not.  to:  exceed  919,320. >" 
naceLved  about  August  30,  1884,  by  Noble,  and  by  him  delivered  to 
.  Noble  also  delivered  other  policies  in  other  campaniea  toj  plaintiff, 
time,  amounting,  with  this,  to  915,320..  The  wiritten  parts  in  thoae 
were  made  in  the  same  manner.  But  no  limit  as  to  other  insusanae 
hose  other  policies.  After  delivering  this  policy,  Noble  collected  the 
3  from  plaintiff,  882.12;  retained  therefrom  his^  commission^  10  per 
id  sent  the  rest  to  defendants  under  an  arrangement  with  them.  It 
een,  therefore,  from  the  above  facts,  that  the  restriction  on  the  amount 
insurance  wns  not  m;ide  by  Noble,  or  by  agreement  between  him  and 

lb  was  iaseriedi  by  defendants  in  the  paper  sent  them  by  Noble's 
id  was  thus  put  into  the  policy.  So  far  as  appears,  this  was  done 
the  knowlcdgre  of  Noble  or  of  plai  ntifP.  In  August,  1885,  the  d«f  end- 
t  Noble  at  Liike  Placid  a  renewal  receipt,  which  he  delivered  to  plain- 
iving  the  amount  and  retaining  Iiis  commission;,  and  the  same  the 
g  year.  There  is  evidence  that  at  the  time  of  these  two  renewals 
■ought  the  insurance  on  the  property  was  less  than  $10,000.  The 
intains  this  language:  "This  policy  shall  become  void  unless  consent 
ig  is  indorsed  by  the  company  hereon.  *  •  •  if  the  assured  shall 
shall  hereafter  obtain  any  other  policy  or  agreement  for  insurance 

on  the  property."-  In  connection  must  be  read  the  language  at)ove 
"Privileged  *  *  *  for  other  insurance,  (total  amount,  including 
cy,  not  to  exceed  $15,320.)"  The  total  amount  of  insurance  at  the 
!o8s  was  $18,380.  The  learned  judge  held  that  by  reason  of  this  over- 
30  the  plaintiff  could  not  recover.  The  phtintiff  urges  that  there  was 
tt  to  other  insurance;  thiit,  thecefoiie,  although  the  limit  waa  exceeded, 
ract  was  not  avoided ;  that  the  defeudants:  must  show  soma  injury, — 
srease  of  risk.  But  we  cannot  give  that  meaning  to  the  policy.  The 
|r  could  qualify  their  consent  to  other  insurance,,  and  they  did  so.  The 
f  is  that  probably  neither  Noble  nor  the  plaintiff  noticed  the  quaUfica- 
tut  we  see  nothing  in  the  facts  to  take  this  case  out  of  the  ordinary 
t  parties  may  make  such  contracts  (not  immoral)  as  they  choose,  and 
it  they  must  abide  by  them.  Defendants  had  a  right  to  limit,  and 
I  limit,  their  liability  as  insurers  of  the  plaintiff.  They  said  they 
ot  be  liable  in  a  certain  event.  That  event,  by  plaintiff's  act,  hap- 
ind  they  have  done  nothing  to  waive  the  limitation  they  had  imposed, 
nothing  in  any  of  the  dealings  between  Noble  and  plaintiff  which  could 
rued  aa  a  waiver  by  defendants.  No  agreement  had  e.xisted  between 
anddsfuidants  until  the  policy  was  delivered.    Noble  did  not  con- 
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tract  or  pretend  to  contract  for  them.  He  delivered  the  policjr,  and  collected 
the  money,  as  an  express  company  might  have  done.  Very  possibly,  as  held 
in  Bfovm  t.  Insurance  Co.,  lU  N.  Y.  St.  Bep.  412,  the  time  when  Noble  de- 
livered the  policy  was  the  time  when  it  took  effect;  or,  as  held  in  Bodtne  v. 
Insurance  Co.,  51  N.  Y.  117,  if  he  had  delivered  it  without  collecting  the 
premium,  the  company  would  have  been  bound;  and  perhaps  it  is  not  very 
important  what  name  be  given, — whether  one  acting  like  Noble  be  called  a 
broker  or  an  agent.  The  real  question  is  what  au  thority  did  lie  have,  or  might 
he  by  acts  of  t£e  company  be  believed  to  have  had,  and  what  did  he  do.  Now, 
we  do  not  find  proof  that  when  Noble  delivered  the  policies  be  knew  that  any 
others  than  his  own  were  on  the  property.  All  that  he  says  is  that  in  the  sum- 
mer of  1884  he  learned  that  plaintiff  had  insurance  on  his  property.  Whether 
he  knew  that  this  was  in  existence  August  30th  does  not  appear;  and  in  the 
proofs  of  loss  the  other  insurance  mentioned  is  of  a  date  subsequent  to  Au- 
gust 80, 1884.  Nor  is  Noble's  letter  of  August  30,  1886,  any  evidence  that, 
at  the  time  of  either  renewal,  Noble  knew  that  plaintiff  had  more  than  $15,320. 
He  says  that  the  year  before  the  last  (that  is,  1884)  plaintiff  carried  "nearly 
double"  09,780.  That  is  a  very  vague  expression;  and,  besides,  it  does  not 
indicate  that  Noble  knew  this  fact  at  the  time  of  issuing  these  policies,  or  at 
the  time  of  any  renewal.  He  might  have  acquired  the  knowledge  afterwards. 
We  are  then  unable  to  see  any  ground  upon  which  plaintiff  can  be  relieved 
from  the  effect  of  the  plain  agreement  of  the  policy.  Judgment  affirmed, 
with  costs. 

Landom  and  Ikoalls,  JJ.,  concur. 


Post  v.  West  Shobb  B.  Oo.  et  aX, 
(Supreme  Court,  General  Term,  Third  Depa/rtment.    November  SO,  1888.) 

1.  BpBOIFIO  PBBF0RICA.N0E — DeOBBB — ^PSOUNIABT  DAMAOES. 

In  an  aotton  against  a  railroad  company  for  speoifio  performance  of  covenants  in  a 
conveyance  of  a  right  of  way  that  the  nantee  would  construct  a  farm  crossing  and 
reconstruct  a  road  through  plaintiff's  land  included  in  the  grant,  a  decree  direct- 
ing construction  of  the  crossing,  and  giving  pecuniary  damages  for  failure  to  recon- 
struot  the  road,  is  a  proper  exercise  of  equitable  jurisdiction,  and  no  release  need 
be  required  from  plaintiff  on  payment  of  the  sum  named. 
S.  Same — Covenakts  of  Vesdbe — Tbansfbb  Peitdiiio  Action. 

A  company  purchasing  the  railroad  pending  the  action  against  the  original  gran- 
tee to  enforce  the  covenants  is  ctiargeable  with  notice  of  the  obligations  of  the  con- 
veyance; and,  the  original  grantee  being  insolvent,  the  decree  of  performance,  and 
the  money  judgment,  including  damages  accruing  before  the  purchase,  is  prop- 
erly rendered  against  it. 

Appeal  from  circuit  court,  Greene  county. 

Action  by  John  Post  against  the  West  Shore  Bailroad  Company,  the  New 
York  Central  &  Hudson  Bivcr  Uailroad  Company,  and  the  New  York,  Wi-st 
Shore  &  Buffalo  Kail  way  Compuny,  to  enforce  specifio  performance  of  cove- 
nants in  a  conveyance  of  a  right  of  way  by  plaintiff  to  the  last-named  defend- 
ant, against  which  alone  the  action  was  originally  brought.  Trial  by  the 
court  without  a  jury,  and  decree  directing  performance,  and  a  money  judg- 
ment for  damages  in  lieu  thereof;  whereupon  defendants  appeal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Insalls.  JJ. 

Herbert  E.  Kinney,  for  appellants.    John  A.  Qriswuld,  for  respondent. 

Ingalls,  J.  The  plaintiff  herein,  by  a  deed  bearing  date  Febi-uaty  8, 
1882,  conveyed  to  the  defendant  the  New  York,  West  Shore  &  Buffalo  Bail- 
way  Company  a  strip  of  land,  being  a  portion  of  his  farm,  to  enable  the  gran- 
tee to  construct  its  proposed  railway  across  his  land.  The  deed  contained 
the  following  provisions:  "The  party  of  the  second  part  is  to  reconstruct  and 
restore  the  public  road,  and  place  the  same  along  the  westerly  line  of  and 
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aforesaid  premises.  Tlie  party  of  the  second  part  is  to  construct  a 
convenient  crossing  over  the  said  railway  premises  to  tlie  highway, 
cted  as  aforesaid."  By  accepting  the  deed,  and  talking  possession  of 
mnveyed,  the  grantee  became  bound  to  perform  the  obligations  spec- 
e  deed,  and  which  became  attached  to  the  grant.  Bowen  v.  Beck, 
86;  Dock  Co.  v.  Leavitt,  54  N.  Y.  39;  Aikin  v.  Railroad  Co.,  26 
.  The  other  defendants,  who  succeedeid  to  the  rights  of  such  gran- 
ae  also  bound  to  perform  such  obligations,  as  they  toolc  possession 
id  granted  by  such  deed,  and  with  notice  of  the  agreement  therein 
.  to  restore  the  road,  and  to  construct  the  crossing;  and  this,  with 
,  as  though  such  defendants  had  joined  in  such  deed,  by  actually  ex- 
t»e  same.  Bowen  v.  Beck,  supra;  I'rustees  v.  Lynch,  70  N.  Y.  441; 
Vhacher,  87  N.  Y.  312;  SpauLding  v.  Hallenheck,  35  N.  Y.  204,  207, 
it  would  be  most  inequitable  and  unjust  to  allow  the  defendants  to 
i  land  without  performing  the  covenants  contained  in  the  deed  infa- 
!  plaintiff.  When  the  deed  was  executed  the  road  or  highway  was 
lear  the  dwelling-house  of  the  plaintiff,  and  furnished  bira  a  commo- 
ins  for  the  transportation  of  the  produce  of  his  farm  to  the  market, 
ie  transacting  of  such  other  business  as  became  necessary,  or  which 
I  to  pei-form.  It  was  to  preserve  such  road  that  the  provision  was 
Q  the  deerl;  and  in  making  the  contract  the  plaintiff  was  at  liberty 
lis  own  estimate  in  regard  to  the  value  of  such  road.,  Theconstruo- 
;ontiDuance  of  said  railroad  seems  practically  to  have  deprived  the 
if  the  use  of  tlie  old  road,  and  has  had  the  effect  to  render  access  to 
inconvenient  and  diflScult,  and  prejudicial  to  his  interests  in  many 
as  well  as  having  had  the  effect  to  impair  the  market  value  of  the 
icli  injuries,  when  established,  could  not  be  regarded  fanciful  or 
re,  but  real  and  substantial.  The  evidence  is  to  the  effect  tliat  the 
:s  have  not  only  entirely  neglected  to  restore  the  old  road,  but  manii 
tention  to  do  so.  It  is  contended  by  the  plaintiff  that  the  crossing 
Bd  by  the  defendants  is  inappropriate,  aiid  not  such  as  the  agree* 
he  deed  contemplated;  and  so  the  court  has  found.  The  cause  was 
tried  with  care  and  deliberation,  and  the  learned  justice  not  only 
witnesses,  and  heard  them  testify,  but,  by  consent  of  the  parties, 
le  premises,  which  doubtless  aided  him  greatly  in  forming  an  accu- 
-eliable'judgment  in  regard  to  the  merits  of  the  controversy, 
the  Qndings  of  the  trial  court  are  the  following:  "(8)  And  which 
eyance  was  on  the  day  of  its  date  duly  acknowledged  by  said  plain- 
is  wife,  and  recorded  in  the  oflice  of  the  clerk  of  Greene  county;  and 
York,  WestSlioreandBuffaloRailwayCompanythereupon  tookpos- 
tlie  land  and  premises  described  in  said  deed  under  said  conveyance, 
nued  to  use,  possess,  and  occupy  said  premises  under  and  by  virtue 
nveyance  for  the  purpose  of  constructing  and  operating  its  said  rail* 
)  That  said  premises  so  conveyed  extended  and  extend  in  a  north- 
southerly  direction  entirely  through  said  farm,  130  feet  wide,  and 
Deluded  the  said  public  road  or  highway  over  said  farm,  except  a 
iece  or  strip  near  the  northerly  end  of  the  premises  conveyed  on  the 
de,  and  are  located  between  said  dwelling  and  farm  buildings  and  the 
f  said  hill  westerly  thereof."  "(19)  That,  /imt,  said  defendant,  tlie 
k.  West  Shore  and  Buffalo  Railway  Company  has  not,  nor  has  or 
er  or  any  of  said  defendants,  ever  constructed  or  caused  to  be  Con- 
or built,  or  restored,  or  replaced,  the  road  mentioned  in  said  deed  of 
ce  by  the  plaintiff  and  wife  to  said  New  York,  West  Shore  and  Buf- 
vay  Company,  or  any  road  upon  or  along  the  westerly  bounds  of  or 
premises  conveyed  in  and  by  said  deed  of  conveyance,  or  as  specified 
e  by  said  railway  company  in  and  by  said  deed.  Second.  Nor  has 
itber  or  any  of  said  defendants  ever  built  or  constructed,  or  caused 
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to  be  built,  made,  or  Constructed,  a  good  or  convenient  crossing  for  said  plain- 
ttfl  over  or  across  said  railway  or  said  premises  so  conveyed  by  the  plaintiff  t» 
said  road,  agreed  or  specified  to  be  constructed  in  said  deed  of  conveyance. 
Third.  Nor  iias  or  have  said  defendants,  or  either  or  any  of  them,  ever  made, 
bailt,  or  constructed  for  said  plaintitF,  for  the  use  of  his  said  farm,  a  good 
and  convenient  farm  crossing  over  or  across  said  railroad  or  said  railway 
premises.  (20)  That  said  New  York,  West  Shore  and  Buffalo  Railway  Com- 
pany, in  or  about  the  summer  and  fall  of  1882,  constructed  and  built  its  said 
railroad  upon  the  premises  so  conveyed  by  the  plaintiff  to  it,  and  along  or  near 
the  easterly  bounds  thereof,  and  so  as  to  entirely  obstruct  and  render  impass- 
able the  said  former  road  there,  and  raised  and  built  an  embanlcment  of  earth 
and  stone  on  said  premises  for  the  bed  of  said  railroad  of  the  height  of  about 
14  to  20  feet  above  the  surface  of  the  ground,  on  and  at  the  easterly  side  of 
said  embankment,  and  the  same  has  since  so  continued."  After  so  great  a 
delay,  and  in  the  absence  of  any  evidence  on  the  part  of  the  defendants  that 
they  or  either  of  them  intended  or  desired  to  restore  the  road,  it  was  proper 
for  the  court  to  award  to  the  plaintiff  a  sum  of  money  as  a  compensation  for 
the  loss  to  which  he  had  been  subjected  in  consequence  of  the  decreased  value 
of  his  farm,  occasioned  by  the  failure  of  the  defendants  to  restore  such  road, 
such  allowance  being  made  in  lieu  of  specific  performance;  and  in  this  regard 
the  court  exercised  a  sound  discretion.  The  counsel  for  the  defendants  fur- 
ther contends  that  provision  should  have  been  made  in  the  judgment  for  the 
giving  by  the  plaintiff  to  the  defendants  of  a  release  upon  payment  of  the  sum 
directed  to  be  paid.  Wetliink  the  decision  and  judgment  entered  thereon 
sufficiently  protect  the  defenilants  in  that  respect.  This  being  an  action  in 
equity,  and  arising  upon  contract,  and  all  the  parties  interested  being  before 
the  court,  It  was  authorized  and  required  to  settle,  as  far  as  possible,  the 
rights  of  all  the  parties  interested,  and  the  judgment  seems  to  have  accom- 
pliHbed  that  end  by  directing  the  construction  of  a  proper  crossing,  according 
to  the  requirement  of  the  deed,  and  by  awarding  compensation  in  money  for 
the  injury  to  the  plaintiff  in  being  deprived  of  the  road.  Henderson  v. 
Railroad  Co.,  78  N.  Y.  423;  BaptUt  Chureli  v.  Baptist  Church,  73  N.  Y. 
83.  At  page  95,  Judge  Eakl  remarks:  "It  is  the  practice  of  courts  of  equity, 
when  they  have  once  obtained  jurisdiction  of  a  case,  to  administer  all  the  re- 
lief which  the  nature  of  the  case  and  the  facts  demand,  and  to  bring  such  re- 
lief down  to  the  close  of  the  litigation  between  the  pai-ties."  The  learned 
judge  further  remarks,  at  page  96:  "In  a  court  of  equity  no  general  rule  for 
compensation  is  inflexible.  It  may  mould  its  relief,  and  give  redress  accord- 
ing to  the  circumstances  of  each  case.  When  ordinary  rules  will  not  apply 
in  the  administration  of  equitable  relief,  or  will  work  injustice,  it  must  be 
guided  by  reason  and  discretion."  Murtha  v.  Curley,  90  N.  Y.  372;  Bell  v. 
Merrifleld,  14  Civ.  Proc,  K.  146.  The  case  Vlinev.  Railroad  Co.,  101  N.  Y. 
98,  4  N.  E.  Rep.  536,  is  not  in  conflict  with  the  views  expressed,  as  that  was 
not  an  action  in  equity,  and  such  distinction  is  recognized  in  the  opinion  of 
Judge  Earl  in  these  words:  "The  case  ot  Henderson  v.  Railroad  Co.,  7S 
N.  Y.  423,  is  not  in  conflict,  as  that  was  an  equitable  action;  and  in  the  opinion 
written  in  that  case  the  rule  is  recognized  to  be  otherwise  in  actions  at  law, 
and  the  case  of  Mahon  v.  Railroad  Co.  [24  N.  Y.  658]  is  expressly  recog- 
nized; and  it  certainly  was  not  intended  to  overrule  or  depart  from  it  or  any 
of  the  prior  authorities.  The  judgment  there  was  based  entirely  upon  equi- 
table principles,  and  there  it  was  ordered  that  upon  judgment  of  the  sum 
awarded  bythereferee,  the.plaintiff  sliould  .convey  the  title  to  the  defendant." 
The  opinion  contains  the  following,  at  page  116:  "And,  further,  one  reason 
why  a  railroad  company  can  be  charged  with  tl)e  permanent  damages  for  tak- 
ing land  for  Its  use  only  in  a  proceeding  under  the  statute  for  asserting  th€ 
right  of  eminent  domain,  is  that  where  such  damages  are  paid  the  company  is 
entitled  to  have  a  clear  title  to  the  property  so  taken,  and  such  title  canndt  b« 
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ed  in  an  action  of  trespass  or  nuisance. "  Judge  Eabl  refers  to  and  ex- 
the  above  quotation  from  the  opinion  of  Justice  Cole  in  Bleach  v.  Rail- 
:o.,  43  Wis.  188.  In  the  case  at  bar  the  New  York.  West  Shore  &  Buf- 
ailway  Company  acquired  by  the  conveyance  as  perfect  a  title  to  the 
s  could  have  been  obtained  by  a  proceeding  under  the  statute  to  obtain 
itle.  We  perceive,  therefore,  no  substantial  reason  why  the  plaintiff  was 
ititled  to  recover  complete  compensation  for  the  loss  to  which  he  had 
lubjected  by  the  failure  of  the  defendants  to  perform  tlie  obligations 

the  grantee  in  the  deed  voluntarily  and  upon  an  adequate  considera- 
asumed.    We  fail  to  discover  in  this  case  any  equitable  considerations 

under  the  circumstances  should  excuse  the  defendant  the  West  Shore 
ad  Company  from  the  construction  of  a  crossing  such  as  the  deed  calls 
i  as  the  judgment  directs.  It  is  to  be  assumed  that  the  grantee  entered 
le  agreement  with  an  intelligent  comprehension  of  the  magnitude  of  the 
tion  assumed;  and  no  circumstances  have  since  occurred,  so  far  as  theevi- 
discloses,  which  should  induce  the  court  to  relieve  such  company  from 
jrformance  of  such  contract  in  that  re.spect,  or  to  substitute  the  pay- 
3f  a  sum  of  money  in  lieu  of  such  performance.  Aikin  v.  Bailroad 
upra. 
'lew  of  the  peculiar  circumstances  of  this  case,  we  conclude  that  the  de- 

of  the  trial  court  can  be  sustained,  wherein  the  defendant  the  West 
Railroad  Company  is  required  to  pay  to  the  plaintiff  damages  for  his  be- 
iprived  of  the  use  of  said  farm,  on  account  of  the  failure  and  neglect  to 
uct  said  crossing  and  to  restore  said  road,  at  the  rate  of  8200  a  year, 
ited  from  December  6,  1882.  This  action  was  commenced  in  April, 
ind  was  pending  against  the  New  York,  West  Shore  &  Buffalo  Kailway 
my  on  the  5th  day  of  December,  1885,  when  the  West  Shore  Railroad 
tny  purchased  and  became  the  owner  of  said  railroad,  including  the  laud 

was  deeded  by  the  plaintiff  to  the  former  company.  The  facts  are  such 
Ustify  the  assumption  that  the  West  Shore  Railroad  Company  purchased 
mowledge  of  the  existence  of  such  action,  and  of  the  terms  of  the  deed 

was  executed  by  the  plaintiff,  and  of  the  condition  of  such  railroad, 
ust  therefote  be  held  chargeable  with  the  payment  of  such  damages,  as 
nt  to  such  ownership,  posi^ession,  and  control  of  such  railroad.  By  such 
use  the  West  Shore  Railroad  Company  became  seized  of  all  the  estate  and 

which  were  conveyed  by  the  plaintiff,  and  In  equity  became  chargeable 
;he  burden  imposed  by  such  grant.    In  the  case  TrusUes  v.  Thacher,  87 

815,  Judge  Danforth,  In  his  opinion,  remarks:  "The  validity  and 
ig  obligation  of  the  covenant  caunot  be  questioned  by  the  defendant, 
her.  Trustees  v.  Lynch,  70  N.  Y.  440.  Moreover,  it  appears  that  he 
t  with  notice,  not  only  of  the  agreement,  but  of  this  action.  He  there- 
Quld  not  take  the  property  wltliout  performing  the  obligation  attached 
and  must  be  deemed  to  have  taken  it  at  his  own  peril,  to  the  extent  of 
udgment  as  might  be  rendered  in  the  action."    The  doctrine  flius  enun- 

is  certainly  equitable,  and  we  think  applies  with  force  to  the  case  un- 
nsideration,  as  by  such  purchase  the  West  Shoie  Railroad  Company  ac- 
1,  and  still  retains,  the  land  conveyed  by  the  plaintiff,  and  enjoys  all  the 
ts  to  be  derived  from  such  conveyance.  The  deed,  upon  its  face,  fiir- 
1  to  such  purchaser  ample  notice  of  plaintiff's  right,  and  the  obligations 

such  company  assumed  in  that  regard  by  becoming  the  owner  of  the 
mbraced  in  such  deed.    It  seems  manifestly  unjust  to  allow  the  West 

Railroad  Company  to  retain  all  tlie  fruits  of  their  purclmse,  ami  to  es- 
lie  payment  of  the  damages  in  question,  and  to  compel  the  plaintiff  to 
or  compensation  to  a  corporation  which  is  found  herein  to  be  insolvent. 
I,  it  is  insisted  with  considerable  show  of  reason,  by  the  counsel  for  the 
ident,  that  such  defendant  is  not  in  a  situatiun  to  raise  the  question  upon 
ppeal  that  such  company  is  not  liable  for  the  damages  which  occurred 
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previous  to  December  5>  1885,  the  date  of  its  puicliase,  because  no  such  ob- 
jection was  taken  before  the  trial  court,  as  the  contention  there  was  that  the 
plaintiff  was  not  entitled  to  any  such  damages,  and  no  distinction  was  made 
by  the  defendant's  counsel  between  such  as  might  have  occurred  before  or 
after  the  5tb  day  of  December,  1885,  the  date  of  the  purchase  by  such  com- 
pany. It  would  seem  that  the  objection  should  have  been  more  specific  in 
order  to  have  enabled  the  trial  court  to  understand  and  consider  the  same. 
Furthermore,  the  exception  to  such  conclusion  of  law  appears  to  be  general, 
and  not  spftciflc.  McMahon  v.  Railroad  Co.,  20  K.  Y.  470;  Oraham  v.  Uhrya- 
tal,  *41  N.  Y.  21. 

The  conclusions  of  law  contained  in  the  decision  of  the  trial  court,  and  in- 
corporated in  the  judgment,  are  the  following:  "And  as  conclusions  of  law 
the  court  doth  adjudge  and  determine:  (1)  That  within  four  months  after 
the  service  of  a  certified  copy  of  the  judgment  herein  the  said  defendant  the 
West  Shore  Railroad  Company  build  and  construct,  or  cause  to  be  built  and 
constructed,  and  that  the  defendant  the  New  York  Centi'al  and  Iludson  River 
Railroad  Company  permit  and  allow  to  be  built  and  constructed  at  some  place 
on  said  railroad  an  embankment,  at  its  election,  within  600  feet  northerly - 
of  a  point  thereon  opposite  the  tenant-house  on  said  farm,  a  good  and  con- 
venient farm  crossing  through  said  embankment,  at  least  14  feet  wide  and  12 
feet  high  in  the  clear,  fur  the  use  of  said  plaintiff  and  his  said  farm,  and  so  as 
to  enable  the  plaintiff,  his  agents  and  tenants,  to  go,  pass,  and  travel  on  foot 
and  with  teams  and  stock  tiirough  said  crossing,  from  the  easterly  side  of  said 
railroad  on  said  farm  to  the  westerlysideof  said  railroad  unto  the  presenter  for- 
mer public  road,  there  and  from  thence  back  through  said  crossing  to  the  east- 
erly side  of  said  railroad  or  embankment  to  the  lauds  of  said  plaintiff,  for  the 
use  of  said  plaintiff,  his  heirs  and  assigns,  forever,  in  the  use  of  his  said  farm. 
(2)  That  the  said  defendant,  said  West  Sliore  Railroad  Company,  also  within 
two  months  from  the  service  of  a  certified  copy  of  the  judgment  herein,  also 
pay  to  the  plaintiff  for  his  damages  for  the  depreciation  in  the  value  of  his 
said  farm  by  reason  of  the  failure  to  build  and  the  non-construction  of  said 
road  on  the  westerly  bounds  of  said  premises,  as  specified  in  said  deed  of  plain- 
tiff and  wife  of  February  8, 1882,  and  in  lieu  and  instead  of  the  construction 
of  such  road,  the  sum  of  twenty-five  hundred  dollars,  with  interest  on  that 
amount  from  the  date  of  this  decision  until  such  payment.  (3)  That  said  de- 
fendant, said  West  Shore  Railroad  Company,  also  pay  to  said  plaintiff  within 
two  months  after  service  on  it  of  a  certified  copy  of  the  judgment  herein,  for 
his  damages  for  the  depreciation  of  the  value  of  the  use  of  said  farm  on  ac- 
count of  the  failure  and  neglect  to  make  and  build  said  crossing  and  construct 
or  reconstruct  said  road,  as  specified  in  said  deed  of  date  February  8,  18U2,  a 
sum  to  be  computed  from  December  5, 1882,  to  the  date  of  entry  of  judgment 
herein  on  this  decision,  at  the  rate  of  two  hundred  dollars  per  year,  with  in- 
terest thereon  from  the  date  of  such  entry  to  the  time  of  such  payment.  (4) 
And  that  said  defendant  the  West  Shore  Riiilroad  Company  be  adjudged  and 
commanded  to  perform  the  said  judgment  and  decree  as  hereinabove  deter- 
mined; and  that  said  plaintiff  recover  tlie  costs  of  this  action  against  the  said 
defendants,  said  West  Shore  Railroad  Company,  and  said  New  York,  West 
Shore  and  Buffalo  Railway  Company,  together  with  an  extra  allowance  for  costs 
of  two  hundred  and  fifty  dollars;  and  judgment  be  entered  accordingly,  Sep- 
tember 2,  1887."  The  examination  of  this  case  has  produced  the  conviction 
that  substantial  justice  has  been  attained  by  the  decision  at  the  circuit  in  re- 
gard to  the  merits,  and  that  no  legal  errora  have  intervened  which  materially 
affect  the  rights  of  the  defendants,  and  the  judgment  should  be  affirmed,  with 
costs. 

Learned,  P.  J.,  and  Landon,  J.,  concur. 
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Orownen  0.  Weluvillb  Watek  Co.  ' 

tiSupr«n«  Court,  Special  Term,  Erie  County.    November,  1888.) 

ATBll  iiro  WaTEB-CODBSES— DiTERSlOS  OF  STREAM— iNjrNCTIOS. 

A  corporation  orKanized  to  supply  a  village  with  water,  under  Laws  N.  Y.  1873. 
o.  787,  which  provides  that  oorporatfons  formed  thereunder  may  have,  hold,  and  oc- 
cupy any  of  the  waters  of  the  state,  but  that  they  cannot,  in  so  doing,  infringe  any 
private  right,  is  entitled  to  divert  from  a  stream  upon  which  it  has  acquired  land  for  a 
reservoir  the  surplus  water  above  what  is  required  by  a  lower  riparian  owner  for 
the  uses  to  which  he  has  been  accustomed  to  devote  It,  but  it  cannot  divert  the 
water  required  by  him  for  such  uses. 

Motion  to  modify  an  injunction  enjoining  defendant  from  diverting  the 
aters  of  Crownen  brook  fi-um  tlieir  natural  course  and  channel  through  the 
remises  of  the  plaintiff,  John  D.  Crownen. 
Hamilton  Ward,  for  plaintiff.     Clarence  A.  Famum,  for  defendant. 

Daniels,  J.  The  defendant  is  a  corporation  created  and  organized  under 
lapter  737  of  the  Laws  of  1878  to  supply  the  village  of  Wellsville  with 
ater.  It  acquired  the  title  to  land  bounded  upon -the  creek  in  a  soutb- 
esterly  direction  from  the  plaintiff's  premises,  and  there  it  constructed 
reservoir,  into  which  the  water  was  passed,  and  from  that  reservoir  it 
as  taken  into  the  village,  and  there  distributed  for  the  uses  of  the  vil- 
ge,  and  also  its  inhabitants.  This  interception  of  the  water  has  been 
roven  by  the  affidavits  to  have  obstructed  and  prevented  its  (lowing  by 
le  channel  of  the  creek  through  the  plaintiff's  farm.  Prior  to  the  ob- 
ruction  of  the  water  in  this  manner  the  creek  afforded  an  abundant  supply 
ir  the  use  of  the  plaintiff  in  watering  his  stock,  and  for  domestic  and 
ilinary  purposes,  but  since  the  erection  of  the  reservoir,  and  the  passage 
:  the  water  into  it,  a  deficient  amount  has  been  contained  in  the  channel 
'  the  creek  for  the  uses  of  it  by  the  plaintiff  during  portions  of  the  year, 
t  other  times,  when  the  supply  of  water  is  more  abundant,  a  larger  quan- 
ty  has  flowed  through  the  channel  of  the  creek  than  was  required  for  the 
laintiff 's  use.  And  it  is  his  use,  and  only  that,  which  is  to  be  protected  by 
lis  action,  and  the  injunction  issued  in  it.  As  to  other  parties  owning  land 
pon  the  creek,  and  not  in  this  manner  complaining  of  the  acts  of  the  de- 
indant,  no  relief  can  be  awarded.  But  so  far  as  the  water  of  the  creek  was 
squired  for  the  convenience  and  uses  of  the  plaintiff  as  the  owner  of  the 
reraises  through  which  it  passed,  he  is  entitled  to  be  protected.  But  as  to 
le  surplus  water,  when  that  may  flow  in  the  creek,  over  and  above  what  is 
iquired  for  his  convenience  and  use,  he  has  no  cause  of  complaint  against 
le  defendant,  for  in  the  appropriation  of  the  excess  he  is  not  injured,  and 
ren  an  action  at  law  could  not  be  maintained  by  him  on  tliat  account, 
his  is  conceded  by  all  the  authorities.  There  must  not  only  be  an  appro- 
riation  of  the  water,  to  entitle  the  party  throu<!li  whose  premises  the  stream 
usses  to  make  it  the  subject  of  complaint,  but,  in  addition  to  thut,  he  must 
9  damaged  or  injured  by  such  appropriation.  This  principle  was  conceded 
I  be  the  law  in  Garwood  v.  Railroad  Co.,  83  N.  Y.  400,  406,  407;  and  it  was 
ISO  in  Colrick  v.  awinbume,  105  N.  Y.  503,  506,  507,  12  N.  E.  Rep.  427. 
.nd  the  cases  of  Merrifleld  v.  Worcester,  110  Mass.  216,  and  Plains  Co.  v. 
'radley,  52  N.  H.  86,  sustain  the  same  principle.  Two  facts  must  concur 
>  entitle  the  party  complaining  of  the  diversion  of  water  to  maintain  an  ae- 
on, and  these  are  the  diversion  itself  and  a  consequential  injury  therefrom 
I  the  party  complaining.  The  case  of  Coming  v.  Factory,  40  K.  Y.  191,  in 
u  respect  contravenes  this  principle,  for  there  the  water  which  was  diverted 
as  required  for  the  uses  of  the  plaintiff.  To  the  extent  that  the  plaintiff 
istains  no  injury  by  the  diversion  of  the  water  he  cannot  be  entitled  to  an 
ijunction  restraining  that  divei-sion,  for  the  fact  of  irreparable  injury  is 
acessarily  so  far  out  of  the  case;  and  't  is  to  restrain  the  continuance  of 
V.Sn.y.s.oo.S— 12 
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such  an  injury  that  the  law  provides  for  the  remedy  by  injunction.  So  far, 
therefore,  as  the  water  in  the  creek  may  be  abundant  to  supply  the  plHintiff 
witli  all  that  he  may  have  occasion  to  use,  and  also  to  supply  the  defemlunts' 
reservoir,  and  the  distribution  of  it  in  the  village,  he  lias  nu  legal  orecjuiuible 
grounds  for  complaint.  When  the  quantity  tlowing  in  the  creek  is  sufficient 
for  both  of  these  purposes,  then  the  defendant,  as  a  riparian  owner,  has  the 
right  to  divert  and  use  it.  So  much  has  been  conceded  by  section  3,  c.  737, 
Laws  1873,  to  these  corporations;  for  it  has  been  provided  by  that  section 
of  the  act  tliat  a  corporation  formed  under  its  provisions  may  have,  bold,  and 
occupy  any  of  the  waters  of  the  state,  subject  to  the  qualification,  however, 
that  it  cannot  infringe  in  so  doing  upon  any  private  right  not  surrendered 
either  by  agreement,  lease,  or  purchase.  No  legal  or  equitable  principle 
will  justify  the  intervention  of  the  court  so  far  as  to  prevent  the  defendant 
from  making  use  of  and  appropriating  to  its  business  the  surplus  water 
flowing  in  tlie  creek  over  and  above  that  needed  for  the  uses  and  convenience 
of  the  plaintiff;  and  so  far  as  the  injunction  has  restrained  the  defendant 
from  using  the  waters  in  the  creek,  when  such  a  surplus  may  flow  in  its 
channel,  it  is  too  broad,  and  should  be  modified.  No  useful  purpose,  even  to 
the  plaintiff,  can  be  secured  or  promoted  by  restraining  the  defendant  from 
the  use  and  appropriation  of  this  surplus  water. 

The  afSdavits  justify  the  conclusion  that  such  a  surplus  will  he  found  in 
the  creek  under  ordinary  circumstances  from  the  last  of  September  to  the 
latter  part  of  December,  and  from  the  middle  of  March  to  the  middle  of  May, 
but  during  the  summer  months  the  amount  of  water  flowing  in  the  creek  is 
shown  by  the  affidavits  to  be  ordinarily  no  more  than  is  required  for  tlie  uses 
and  convenience  of  the  plaintiff i  and  the  same  fact  has  been  proved  in  this 
manner  during  the  winter  months,  extending  from  the  latter  part  of  De- 
cember until  the  time  in  March  already  named.  During  these  summer  and 
winter  months  the  conclusion  appears  to  be  warranted  by  the  aOidavita  that 
no  surplus  of  water  will  be  found  flowing  in  this  channel  of  the  creek,  and 
to  that  extent  the  restraint  of  the  injunction  is  maiutained,  and  should  be 
preserved,  but  as  to  the  residue  of  the  year  the  defendant  should  be  at  lib- 
erty  to  appropriate  and  use  so  much  of  the  water  of  the  creek  as  will  leave  an 
abundant  quantity  for  the  uses  and  convenience  of  the  plaintiff.  That  may 
not  be  capable  of  being  precisely  ascertained,  but  as  to  that  the  defendant 
must  take  the  risk,  for  it  will  not  be  at  liberty  to  encroach  upon  the  quantity 
of  water  to  such  an  extent  at  any  time  as  will  impose  inconvenience  on  the 
plaintiff  in  his  use  of  it  by  reason  of  a  deficient  supply.  What  he  is  entitled 
to  is  an  abundance  of  water  for  tbe  uses  to  which  the  water  in  the  creek  has 
heretofore  been  devoted  by  him.  This  right,  both  under  the  common  law,  as 
well  as  the  provisions  of  the  statute,  is  paramount  to  that  of  tbe  defendant. 
Xbis  convenience  is  to  be  first  conserved,  promoted,  and  protected,  and  what- 
ever may  be  left  after  that,  and  only  to  that  extent,  has  the  defendiant  a  right 
to  divert  and  make  use  of  the  water  of  the  creek.  The  injunction  will  ac- 
cordingly be  modified  to  this  extent,  leaving  the  defendant  at  liberty  during 
the  two  latter  montlis  of  the  fall,  and  until  the  20th  of  December,  and  from 
the  15th  of  March  to  the  middle  of  May,  to  use  and  appropriate  the  surplus 
waters  of  the  creek  in  this  manner,  but  during  the  other  months  of  tbe  year 
it  will  be  required  to  allow  the  waters  to  flow  uninterruptedly  through  its 
channel,  as  fully  and  completely  as  though  this  reservoir  had  not  been  con> 
structed.  Tbe  defendant  has  not  by  reason  of  any  positive  misconduct  on 
its  part  deprived  itself  of  the  right  to  apply  for  this  modification  of  the  in- 
junction, and  an  order  to  that  effect  will  be  made,  with  costs  of  the  motion  to 
abide  the  event  of  the  action. 
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Wetmore  v.  New  York  Institutiok  fob  the  Blind  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    July  18, 188S.) 

riiifl — CoNBTRncTiON — Lapsb  OF  Leoaoibs — RioHTS  OP  Rbsiduakt  Leoatebs. 

Testatrix,  after  aeveral  devises  and  bequests,  both  general  and  specific,  directed, 
by  the  serenth  clause  of  her  will,  that  the  "  rest  and  residue"  of  her  estate  be  con- . 
verted  into  cash,  and  provided  for  the  payment  of  numerous  legacies  and  annuities, 
the  latter  being  for  the  lives  of  the  annuitants,  with  the  provision  that  the  prin- 
cslpal  sums  set  apart  for  their  payment  should  "fall  into  and  be  disposed  of  as  pai-t 
01  her  residuary  estate. "  By  the  eighth  clause  she  provided  that,  after  payment 
of  and  provision  for  the  legacies  and  annuities  mentioned,  there  should  be  paid, 
"out  of  the  residue  of  the  proceeds  of  my  residuary  estato,  the  foUowing  legacies, " 
enumerating  16,  principally  to  charitable  institutions;  and,  further,  that  "all  the 
rest  and  residue  of  my  said  residuary  estate,  not  herein  otherwise  disposed  of, " 
should  be  gdven  to  three  persons,  her  relatives,  equally,  with  limitation  over  In  case 
of  death.  By  a  codicil  she  revoked  and  modified  some  legacies,  and  added  an  after- 
bom  person  to  the  three  ultimate  residuary  legatees.  The  estate  was  insufficient 
to  pay  all  the  legacies  of  the  eighth  clause  in  full,  and  some  of  those  of  the  seventh 
clause  lapsed.  Held,  VhAi  the  lapsed  legacies  and  annuity  funds,  after  the  death  of 
the  annuitants,  should  go  to  the  four  general  residuary  legatees,  and.  not  to  sup- 
ply the  deficiency  in  the  legacies  of  the  eighth  clause. 
AMB — Description  of  Legatees — New  York  Blind  Asthjm. 

Testatrix  made  a  bequest  to  the  "  New  Yorlc  Blind  Asylum. "  There  was  no  such 
Institution,  but  the  New  York  Institution  for  the  Blind,  incorporated  in  1881,  was 
originally  intended  as  a  school  for  the  blind  only,  but  by  statute  afterwards  received 
Indigent  blind,  and  was  called  an  "asylum,"  in  common  parlance,  and  by  an  act 
kinendatory  of  its  charter,  and  its  building  was  well  known.  In  1869,  the  Society 
tor  the  Relief  of  the  Destitute  Blind  of  the  City  of  New  York  and  Vicinity  was  in- 
oorporsted.  It  was  also  called  an  "asylum,"  and,  just  before  testatrix  made  her 
will,  her  atteation  had  been  called  to  the  society  by  the  annual  report  and  fair 
tickets  being  mailed  to  her.  It  was  but  little  known  to  the  public  at  large.  Mem- 
bers of  testatrix's  own  church  founded  the  society,  but  she  apparently  bequeathed 
u  liberally  to  institutions  of  other  cburcbes  as  to  her  own.  She  expressed  a  desire 
to  aid  the  "poor  blind,"  but  mentioned  no  particular  Institution.  Held,  that  the 
[nstitution  was  Intended  as  the  legatee. 

AME — VaUDITT — UnCBHTAINTT  AS  TO  BENEFICIARIES. 

A  beques^  in  trust,  to  devote  the  sum  to  such  charitable- uses  as  the  legatee  might 
deem  fit  and  proper,  is  void  for  uncertainty  in  the  beneficiaries  and  in  the  object  of 
the  trust.* 

.ctlon  by  Benjamin  0.  Wetmore,  executor  of  the  will  of  Mary  Hopeton 
ke,  deceased,  against  the  New  York  Institution  for  the  Blind  and  others, 
itees  under  said  will,  to  have  a  construction  of  certain  clauses  thereof. 
ohn  Reynolds,  for  plaintiff.  John  M.  Boioers,  for  New  York  Institution 
the  Blind.  Henry  E.  Howland,  for  Society  for  the  Belief  of  the  Destitute 
id  of  the  City  of  New  York  and  Its  Vicinity.  Lemuel  Skidmore,  for 
lies'  Christian  Union  of  the  City  of  New  York,  and  New  York  Ladies' 
ne  Missionary  Society  of  the  Methodist  Episcopal  Church.  Wheeler  H. 
kham,  for  St.  Luke's  Hospital  in  the  City  of  New  York.  E.  L.  Fauoher, 
New  York  Institution  for  the  Instruction  of  the  Deaf  and  Dumb.  Charles 
Tracey,  for  American  Bible  Society.  Mr.  Swayne,  for  American  Tract 
lety.  John  MoL.  Nash,  for  St.  Luke's  Home  for  Indigent  Christian  Fe- 
es, and  Orphans'  Home  and  Asylum  of  the  Protestant  Episcopalian  Church. 
M  N.  Taft,  for  American  Seamen's  Friend  Society  in  the  City  of  New 
rk.  Julien  T.  Davies,  for  Domestic  and  Foreign  Missionary  Society  of  the 
testant  Episcopal  Church  in  the  United  States  of  America.  John  B.  Ste- 
s,  for  Methodist  Episcopal  Home  for  the  Old  Women  in  the  City  of  New 
rk.  W.  A.  W.  Stewart,  for  United  States  Trust  Company.  Samuel  &. 
\iffe,  for  Mary  Hopeton  Drake.  Thomas  B.  Hewitt,  for  James  Drake 
ck.  William  M.  Martin,  for  Mary  H.  Smith,  Hopeton  D.  Atterbury,  An- 
E.  Foster,  Susan  F.  Foster,  and  Mary  H.  B.  Foster.     A.  R.  Dyett,  for 

)n  the  subject  of  the  certainty  of  beneficiaries  as  affecting  the  validity  of  a  charitable 
nest,  see  Hazeltine  v.  Vose,  (He.)  14  Atl.  Rep.  783,  and  note;  Norcross'  Adm'rs  v. 
■phy'a  Bx'rs,  (N.  J.)  Id.  903. 
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Presbyterian  Home  for  Aged  Women  in  tlie  City  of  New  York.   M.  Williams, 
for  Baptist  Home  Society  of  the  City  of  New  York. 

Lawrence,  J.  This  action  is  brought  to  obtain  a  construction  of  the  will 
and  codicil  of  Mary  Hopetoii  Drake,  late  of  the  city  of  New  York,  deceased, — 
the  plaintiff  being  the  executor  named  in  said  will  and  codicil;  and  the  de- 
fendants, various  charitable  institutions  in  the  city  of  New  York  and  persons- 
who  are  legatees  thereunder. 

By  the  second  clause  of  the  will  the  testatrix,  exercisi  n  g  a  power  of  appoint- 
ment  given  to  her  by  the  last  m\\  and  testament  of  James  Drake,  deceased, 
devised  certain  houses  and  lots  to  grandchildren  of  the  sisters  of  the  said  James 
Drake,  and  also  a  certain  other  bouse  and  lot  to  the  daughters  and  sons  of  the 
sisters  of  the  said  James  Drake,  Mrs.  Lawrence,  and  Mrs.  Drake. 

By  the  third  clause  of  her  will  she  directs  her  executor  to  seil  certain  houses- 
and  lots  therein  named,  and  out  of  the  proceeds  to  pay  to  one  Evans  the  sum 
of  937,000  in  full  payment  of  her  bond  held  by  iilro,  conditioned  for  the  pay- 
ment of  a  monthly  amount  during  his  life,  and  to  cancel  the  same;  and,  in 
case  said  Evans  refused  to  accept  such  payment,  the  whole  of  the  proceeds 
arising  from  the  bhIc  of  said  houses  are  to  be  given  by  the  executor  to  the 
United  States  Trust  C!ompany,  in  trust,  to  invest  and  keep  the  same  invested, 
etc.,  and  out  of  the  interest  therefrom  to  pay  said  Evans  the  monthly  sums 
called  for  by  said  bond,  and  to  apply  the  residue  to  his  use  during  his  nataraL 
life;  and  upon  his  death  she  directs  that  the  principal  be  given  to  his  then  law- 
ful issue,  and,  if  he  shall  die  leaving  none,  "the  principal  of  said  trust  fund 
shall  form  a  part  of  my  residuary  estate,  and  be  disposed  of  as  the  same  is 
hereinafter  disposed  of." 

The  fourth  clause  devises  a  boose  and  lot  for  the  benefit  of  Maty  £.  Bed- 
ford and  her  family. 

The  dfth  gives  control  of  the  bed  in  St.  Luke's  Hospital,  then  owned  by  the 
testatrix,  to  Mary  Hopeton  Smith,  a  grandniece  of  her  father,  etc. 

The  sixth  gives  her  laces,  shawls,  jewelry,  etc.,  to  Mary  Hopeton  Drake 
and  Mary  Hopeton  Smith,  granddaughters  of  her  father's  sisters. 

The  seventh  clause  directs  that  all  the  rest,  residue,  and  remainder  of  her 
estate,  both  real  and  personal,  be  sold  by  her  executor,  and  converted  into  cash^ 
and  that  the  proceeds  be  paid  over  lo  the  persons  and  parties  therein  named. 
Then  follow  the  names  of  several  charitable  institutions  and  individuals  who- 
are  specitied  as  legatees.  By  said  seventh  clause  the  testatrix  gives  to  St. 
Lnke's  Hospital  the  sum  of  $5,000,  to  endow  a  bed  to  be  called  the  "Hopeton 
Bed,"  and  she  gives  the  rightof  disposing  of  the  same  to  Mary  Hopeton  Drake. 
To  Sarah  A.  Lawrence,  sister  of  her  deceased  father,  she  bequeaths  the  sunk 
of  $10,000.  Slie  also  bequeaths  to  the  Theological  Seminary  in  Alexandria, 
state  of  Virginia,  the  sum  of  $10,000,  to  be  invested  by  said  coiporation,  and 
the  income  applied  forever  tliereafter  to  the  education  of  two  poor  young  men, 
one  for  the  foreign,  and  the  other  for  the  domestic,  missionary  field.  Tliere 
are  also  legacies  to  Mrs.  Clary,  Miss  Wbittemore,  Mr.  Wetmore ;  to  Henry  Brad- 
ley, her  coachman,  if  in  her  service  at  the  time  of  her  death;  of  her  pew  in  Fifth 
Avenue  Presbyterian  CImrch  to  Emily  L.  Smith;  of  $10,000  to  Mre.  Wright; 
and  one  of  $5,000  in  trust  to  the  United  States  Trust  Company  for  the  benefit  of 
Mrs.  Caroline  M.Smith  and  her  daughters ;  another,  in  a  like  sum,  to  said  trust 
company,  for  the  benetit  of  Mrs.  Foster  and  her  daughters;  and  another,  in  a 
like  sum,  for  the  beneBt  of  Mrs.  Bonsall  and  her  daughters.  Then  follows  a. 
bequest  to  the  said  trust  company  of  the  sum  of  $2,0(X),  the  interest  of  wliicli 
is  to  be  paid  over  to  Mary  McDermott  during  her  life,  and  the  principal,  upon 
her  death,  to  James  Drake  Black,  Mary  Hopeton  Drake,  and  Mary  Hopeton 
Smith.  The  testatrix  further  directs  in  said  seventh  clause  her  execuior  to 
pay  to  said  trust  company  the  sum  of  $5,000,  to  be  invested  and  kept  invisted 
in  such  securities  as  they  may  deem  safe,  to  receive  the  interest  and  inc<inifr 
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thereof,  and  to  pay  over  the  same  to  Mrs.  Bebin  during  her  natural  life;  the 
principal,  upon  her  death,  to  "fall  into  and  be  disposed  of  as  a  part  of  my  re- 
siduary estate. "  A  like  sum  is  also  to  be  invested  by  said  trust  company  for 
the  benefit  of  Mrs.  Hancock;  and  the  will  contains  the  same  direction  that  it 
shall  fall  into  and  be  disposed  of  as  part  of  the  residuary  estate.  Then  fol- 
low further  bequests  to  and  for  the  benefit  of  Mary,  Matilda,  and  Fanny 
Bedford,  and  Martha  Herbert,  and  the  clause  concludes  with  bequests  of 
S5,000  to  the  Beverend  John  McNabb,  and  of  $1,000  each  to  the  grandchil- 
dren of  Mrs.  Lawrence  and  Mrs.  Drake. 

In  the  eighth  clause  it  is  provided  that,  "after  the  payment  of  the  at)ove> 
mentioned  legacies,  and  the  provisions  made  as  above  directed  for  the  annu- 
ities, I  order  and  direct  my  said  executor  to  pay  over,  out  of  the  residue  of  the 
proceeds  of  the  sale  of  my  residuary  estate,  the  following  legacies,  which  I 
give  to  the  following  persons  and  incorporations,  viz."  Then  follow  15  be- 
quests to  charitable  and  religious  societies  or  incorpomtions,  and  a  l)equest  of 
$5,000  to  Benjamin  C.  Wetmore,  to  be  by  him  applied  to  such  charitable  uses 
as  he  may  see  Qt.  The  will  then  continues:  "Ail  the  rest  and  residue  of  my 
said  residuary  estate,  not  herein  otherwise  disposed  of,  I  order  and  direct  my 
said  executor  to  pay  over  and  I  give  and  bequeath  the  same  to  the  above  men- 
tioned James  Drake  Black,  Mary  Hopeton  Drake,  and  Mary  Hopeton  Smith, 
absolutely,  share  and  share  alike."  Provision  is  also  made  for  the  disposi- 
tion of  the  shares  of  the  said  residuary  legatees,  in  case  either  of  them  shall 
die  before  tlie  testatrix,  with  or  without  issue. 

Subsequently  the  testatrix  executed  a  codicil  to  said  will,  in  and  by  which 
she  revoked  certain  devises  contained  in  the  second  clause  of  her  will  to  James 
Drake  Black,  Mary  Hopetou  Smith,  and  Mary  Hopeton  Drake,  and,  by  the 
second  clause  of  said  codicil,  she  readjusted  the  devises  of  said  property  so  as 
to  make  Hopeton  Drake  Atterbury,  a  grandchild  of  Mrs.  Lawrence,  who  had 
been  born  subsequent  to  the  execution  of  the  will,  an  equal  beneficiary  with 
James  Drake  Black,  Mary  Hopeton  Smith,  and  Mary  Hopeton  Drake.  By  the 
third  cLiuse  of  said  codicil  she  revoked  the  bequest  of  her  personal  effects  con- 
tained in  the  sixth  clause  of  the  will,  and  instead  thereof  gave  and  bequeathed 
the  articles  therein  mentioned  to  Mary  Hopeton  Drake.  Mary  Hopeton  Smith, 
and  Hopeton  Drake  Atterbury,  equally,  share  and  share  alike.  By  the  fourth 
clause  of  said  codicil  she  gave  and  bequeathed  to  St.  Luke's  Hospital  the  sum 
of  $5,000,  to  endow  a  bed  to  be  called  the  "Hopeton  Bed,"  and  gave  and  be- 
queathed  the  right  of  disposing  the  same  to  Hopeton  Drake  Atterbury.  She 
also  directed,  by  siiid  clause,  that  the  sum  of  $2,000,  diiected  in  the  seventh 
clause  of  the  will  to  be  invested  for  the  benefit  of  Mary  McDermutt,  should, 
upon  the  death  of  said  McDermutt,  be  paid  over  to  James  Drake  Black,  Mary 
Hopeton  Drake,  Mary  Hopeton  Smith,  and  Hopeton  Drake  Atterbury,  in  equal 
shares,  etc.  She  revoked  by  the  fourth  (should  be  the  fifth)  clause  of  said 
codicil  the  bequests  in  the  eighth  clause  of  her  will,  "of  all  the  rest  and  resi- 
due of  my  said  residuary  estate,  not  herein  otherwise  disposed  of,  to  James 
Drake  Black,  Mary  Hopeton  Drake,  and  Mary  Hopeton  Smith,"  and  insteiid 
thereof  she  directed  her  executor  to  pay  over,  and  gave  and  bequeatlieil,  the 
said  "rest  and  residue  of  my  said  residuary  estate  to  said  Jauies  Drake  Black, 
Mary  Hopeton  Drake,  Mary  Hopeton  Smith,  and  Hopeton  Drake  Atterbury, 
share  and  share  alike,  absolutely  and  forever;"  the  same  provisions  and  be- 
quests over  to  apply  to  each  of  the  said  four  legatees  in  the  event  of  the  death 
of  either  of  them. 

The  complaint  alleges  that  various  diffleult  and  important  questions,  relat- 
ing to  the  powers  and  duties  of  the  plaintiff  under  the  said  will  and  codicil, 
and  the  construction  of  certain  bequests,  provisions,  and  directions  therein 
contained,  have  arisen,  with  regard  to  which  the  plaintiff  desires  the  direction 
and  judgment  of  the  court.  It  is  further  alleged  that  as  to  the  bequest  con- 
tained in  the  eighth  division  of  said  will,  to  the  New  York  Blind  Asylum,  the 
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plaintiff  has  no  knowledge  of  the  existence  of  any  body  under  that  name,  but 
that  the  same  is  claimed  by  the  defendant  the  Society  for  the  Belief  of  the 
Destitute  Blind  of  the  City  of  New  York  and  Vicinity,  havinj;  its  home  at 
Tenth  avenue  and  One  Hundred  and  Fourth  street,  in  said  city,  and  is  also 
claimed  by  the  New  York  Institution  for  the  Blind,  having  a  school  or  college 
at  Ninth  avenue  and  Thirty-Third  street,  in  said  city.  It  is  further  averred 
that  the  estate  of  the  testatrix  is  insuflScient  to  pay  in  full  the  various  legacies 
given  in  and  by  the  eighth  division  of  said  will,  and  that  said  legacies  will 
have  to  abate,  but  to  what  extent  the  plaintiff  cannot  yet  determine;  that 
Sarah  A.  Lawrence,  to  whom  was  bequeatlied  the  sum  of  $10,000.  died  before 
the  testatrix,  and  the  said  legacy  to  her  thereby  lapsed ;  that  the  question  haa 
arisen  whether  such  lapsed  legacy,  under  the  true  construction  of  said  will  and 
codicil,  goes  to  the  infant  defendants  Black,  Drake,  Smith,  and  Atterbury. 
the  residuary  legatees,  in  equal  shares,  or  whether  such  l.-ipsed  legacy  goes  to 
make  up,  pro  rata,  the  deficiency  on  all  the  bequests  other  than  the  last  said 
residuary  bequest  contained  in  division  8  of  said  will,  as  modified  by  the  next 
to  the  last  division  of  said  codicil.  It  is  averred  that  the  legacy  to  Henry 
Bradley  has  also  lapsed,  because  be  was  not  in  the  service  of  the  testatrix  at 
the  time  of  her  death,  and  that  a  similar  question  arises  as  to  the  disposition 
of  the  money  given  by  said  legacy  as  with  reference  to  the  lapsed  legacy  of 
Mrs.  Lawrence.  The  complaint  further  avers  that  a  similar  question  also 
arises  as  to  the  disposition  to  be  made,  on  the  respective  deaths  of  Mrs.  Behin 
and  Mrs.  Hanco.-k,  of  the  two  trust  funds  directed  by  the  seventh  division  of 
said  will  to  be  invested  for  their  benefit  during  their  respective  lives.  It  is 
also  averred  that  the  plaintiff  has  no  knowledge  of  the  existence  of  any  body 
corporate  or  association  under  the  name  of  the  Ladies'  Home  Society  of  the 
"Baptist  Church  in  the  City  of  New  York,"  and  that  no  claim  has  been  made 
therefor,  and  that  the  question  arises  whether  the  plaintiff  is  justified  in  treat- 
ing such  legacies  as  void.  Inasmuch  as,  upon  the  trial  of  the  action,  the  so- 
ciety appeared,  and  was  permitted  to  intervene  and  answer,  no  questions  can 
arise  with  respect  to  that  legacy  differing  from  those  which  relate  to  the  other 
societies. 

It  is  also  averred  that,  as  to  the  bequest  of  $5,000,  in  the  fourth  division  of 
the  codicil,  to  St.  Luke's  Hospital,  the  question  arises  whether  said  bequest, 
like  the  legacies  contained  in  the  seventh  division  of  said  will,  is  to  be  paid  in 
full,  or  whether  said  bequest  is  to  be  paid  pro  rata  with  the  legacies  contai  ned 
in  the  eighth  division.  It  is  averred,  with  respect  to  the  sum  of  $10,000  directed 
to  be  paid  over  to  the  United  States  Trust  Company,  to  be  held  in  trust  and  in- 
vested, and  the  income  paid  to  the  defendant  Annie  E.  Foster  during  her  nat- 
ural life,  and  the  principal  to  be  divided  upon  her  death  between  her  two 
daughters,  tliat  all  the  parties  are  of  full  age,  and  have  united  in  a  request 
that  said  sum  be  paid  over  to  said  three  defendants  upon  their  joint  receipt, 
and  the  judgment  of  the  court  is  asked  whi^ther  the  plaintiff  would  be  justi- 
fied in  doing  so,  and  also,  in  case  such  payment  should  be  made,  what  inter- 
est, if  any,  upon  said  sum,  should  be  paid.  The  court  is  finally  asked  by  its 
judgment  to  determine  and  decide  the  several  questions  referred  to  in  the  com- 
plaint, as  well  as  any  other  questions  which  may  be  raised  touching  the  con- 
struction of  the  said  will  and  codicil. 

The  general  claim  is  made,  on  behalf  of  the  charitable  societies  named  in 
the  eighth  paragraph  of  the  will,  that  it  is  clear  that  the  ultimate  residue  in- 
tended by  the  testator  to  go  to  the  infant  defendants  Black.  Drake,  Smith, 
and  Atterbury,  includes  only  such  sums  as  should  remain  after  paying  the 
prior  legacies,  and  therefore  that,  as  between  the  societies  and  the  ultimate 
residuary  legatees,  both  under  the  will  and  codicils,  the  societies  must  first  be 
paid  in  full.  On  the  other  hand,  it  is  claimed,  on  the  part  of  said  residuary 
legatees,  that,  when  the  testatrix  in  paragraph  3  of  her  will  mentions  her  re- 
siduary estate,  she  clearly  refers  to  the  general  residuary  clause  of  her  will. 
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nd  also  when,  in  paragraph  7,  she  directs  that  certain  trust  funds  shall  each, 
fter  the  death  of  tlie  respective  beneficiaries,  beconae  a  part  of  her  residuary 
state,  she  refers  again  to  this  general  residuary  clause;  also  that  the  charita- 
le  legacies  are  to  be  paid  only  out  of  the  residue  of  the  proceeds  of  ^le  of 
my  residuary  estate,"  directed  to  be  sold  In  the  seventh  paragraph  of  the 
rill  after  the  legacies  mentioned  in  said  paragraph  are  paid;  that  such  resi- 
ue  is  a  limited,  and  not  a  general,  residue;  and  that  the  legatees  to  be  paid 
ut  of  it  cannot  enlarge  their  fund  by  lapsed  legacies.  It  is  further  argued, 
ipon  the  part  of  said  infants,  that  the  fact  that  such  residue  is  the  proceeds 
f  sale  of  the  entire  remainder  of  her  estate,  after  previous  devises  and  be- 
uests  have  been  paid,  does  not  give  to  this  clause  the  full  force  of  a  general 
esiduary  clause,  "in  a  case  like  this,  where  there  is  also  a  broader  and  general 
esiduary  clause,  especially  when  this  broad  and  general  residuary  clause  is 
eferred  to  in  paragraphs  three  and  seven  of  the  will  preceding  it;"  that  there 
annut  be  "two  effective,  unlike,  general  residuary  clauses;"  that  the  will 
hould  be  construed  to  harmonize  and  give  effect  to  both  clauses;  and  that  a 
onstruction  which  permits  the  charitable  legacies  to  gather  in  lapsed  legacies 
irould  in  effect  be  an  obliteration  of  the  general  residuary  clause. 
There  is-  no  doubt  that  the  legacy  to  Mrs.  Lawrence  lapsed  by  reason  of  her 
eath  before  the  testatrix,  and  that  that  to  Henry  Bradley  never  took  effect, 
or  the  reason  that  he  was  not  in  the  service  of  the  testatrix  at  the  time  uf 
ler  decease.  In  In  re  Benson,  96  N.  Y.  509,  the  court.  In  referring  to  sucli 
Bgacies,  said:  "The  rule  is  universal,  to  which  there  is  no  exception  to  be 
ound  in  any  of  the  books,  that  lapsed  legacies  under  such  a  residuary  clause 
8  this  fall  into  the  residue,  and  pass  to  the  residuary  legatees. "  In  that  case 
be  will  contained  a  general  residuary  clause  disposing  or  all  the  rest,  residue, 
ind  remainder  of  the  testator's  estate,  both  real  and  personal.  Four-fifths 
hereof  were  given  to  the  beneficiaries  named.  One-fifth  was  given  in  trust 
or  the  benefit  of  his  wife  during  her  life.  It  was  held  that  the  two  lapsed 
egacies  did  not  pass  as  undisposed  of  to  the  next  of  kin,  but  fell  into  the  res- 
due,  and  that  one-flfth  thereof  should  be  added  to  that  portion  of  the  residii- 
,ry  estate  to  be  held  for  the  benefit  of  the  widow.  Earl,,  J.,  in  his  opinion 
ays:  "In  Boper  on  Legacies,  496,  it  is  said  that  when  ■  the  lapse  is  of  a  gen- 
iral  or  specific  legacy,  or  of  an  annuity,  it  falls  into  the  general  residue,  and 
onsequently  belongs  to  the  people  entitled  to  that  fund  by  the  gift  of  ihetes- 
ator.'  In  2  Williams  on  Executors,  1D44,  it  is  said  that  when  the  residuary 
egatee  is  nominated,  generally,  he  is  entitled  in  that  character  to  whatever 
nay  fall  into  the  residue,  after  the  making  of  the  will,  by  lapse,  invalid  dis- 
K>sition,  or  other  accident.  In  2  Redfleld  on  Wills,  442,  it  is  said  that  ■  it  seems 
o  be  well  settled  that  a  residuary  bequest  as  to  personal  estate  carries,  not 
tnly  everything  not  attempted  to  be  disposed  of,  but  everything  which  turns 
tut  not  to  have  been  effectually  disposed  of,  as  void  legacies  and  lapsed  lega- 
lies.'  A  presumption  arises  in  favor  of  the  residuary  legatee  as  to  personalty, 
igainst  any  other  person  except  the  particular  legatee.  The  testator  is  sup- 
(osed  to  give  It  away  from  the  residuary  legatee  only  for  the  sake  of  the  par- 
icular  legatee."  In  Heynold-i  v.  Kortright,  18  Beav.  417,  427,  the  learned 
udge  writing  the  opinion  said:  'The  result  is  that  everything  which  is  ill 
[iven  falls  into  the  residue.'  To  the  same  effect  are  the  following  authorities 
n  this  state:  James  v.  James,  4  Paige,  115;  King  v.  Strong,  9  Paige,  94; 
Ung  v,  Woodhull.  8  Edw.  Ch.  79;  Banks  v.  Phelan,  4  Barb.  80.  But  the 
estator  may,  by  the  terms  of  tiie  bequest,  narrow  the  title  of  the  residuary 
egatees,  as  where  it  appears  to  be  his  intention  that  the  residuary  legatees 
hall  have  only  what  remains  after  the  payment  of  legacies;  and  he  may  so 
ircumscribe  and  confine  the  residue  as  that  the  residuary  legatee  will  be  a 
pecific  legatee,  and  then  he  will  not  be  entitled  to  any  benefit  accruing  from 
ripses,  unless  whatsliall  have  lapseil  constitute  a  part  of  the  particular  res- 
ilue.    But  as  said  byLorJ  ELDONln  if/awd  V.  iomd, 2  Jac.  &  W.406:  'Very 
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Special  words  are  required  to  take  a  bequest  of  the  residue  oti.t  of  the  general 
rule.'  In  Banks  v.  Phelan  a  leurned  jucl<{e  said  that,  the  only  exoeptloa  to 
the  general  rule  is  when  the  words  used  In  the  will  expressly  show  an  inten- 
tion on  the  part  of  the  testator  to  exclude  such  portions  of  his  estate  as  are 
mentioned  in  any  of  the  previous  clauses  of  the  will  from  falling  into  the  gen- 
eral residue." 

I  have  quoted  thus  largely  from  the  elaborate  opinion  of  Judge  Earl  in 
that  case,  because  it  seems  to  me  to  contain,  in  a  succinct  form,  all  the  rules 
which  appertain  to  the  construction  of  the  will  under  conaidei-atiun,  and  to 
epitomize  the  law,  as  derived  not  only  from  the  authorities  quoted  by  the 
learned  judge,  but  numerous  other  authorities  which  have  been  referred  toby 
the  learned  counsel  herein  in  their  exceedingly  instructive  briefs.  Guided  by 
the  principles  stated  in  the  opinion  of  the  coui-t  of  appeals  in  Fn  re  Benton,  just 
referred  to,  I  have  come  to  the  conclusion  that  the  counsel  for  the  infant  de- 
fendants, the  residuary  legatees,  are  riglit  in  their  contention  that  the  legacies 
speciUcally  givftn  by  the  seventh  clause  or  division  of  the  will  which  have 
lapsed,  or  which  are  to  fall  into  the  residuary  estate  of  the  testatrix  upon  the 
expiration  of  the  lives  of  the  immediate  beneflciaries, — such  as  the  legacies  to 
Mrs.  Behin  and  Mrs.  Hancock,  and  the  bequest  of  Evans  in  the  event  of  his 
not  accepting  the  principal  sum  therein  mentioned  in  payment  of  the  bond 
held  by  him, — go  to  and  t)ecome  a  part  of  the  residuary  estate  mentioned  at 
the  end  of  the  eighth  division  of  the  will,  at  folio  45  of  the  complaint.  In 
construing  this  will,  as  in  all  other  cases,  we  must  endeavor  to  discover  the 
intention  of  the  testatrix.  It  is  plain  to  me  that  her  intention  was  that  the 
charitable  societies  mentioned  in  the  eighth  division  of  the  will  should  receive 
nothing  until  after  the  payment  of  the  specific  legacies  mentioned  in  the  sev- 
enth division  of  the  will.  The  fund  from  which  each  of  the  legacies  and  be- 
quests referred  to  in  both  of  those  divisions  of  the  will  was  to  be  derived  was 
the  proceeds  of  the  sale  of  ail  the  rest,  residue,  and  remainder  of  the  testatrix's 
estate,  both  real  and  personal,  not  specified  or  referred  to  in  the  preceding  di- 
visions of  the  will.  'When,  therefore,  under  the  seventh  division  of  the  will, 
the  testatrix  sets  apart  from  those  proceeds  certain  bequests  or  legacies,  and 
provides  by  the  eighth  division  of  tlie  will  "that,  after  the  payment  uf  the 
alKJve-mentioned  legacies,  and  the  provisions  made,  as. above  directed,  for  the 
.  annuities,"  the  executor,  is  to  pay  out  of  the  residue  of  such  proceeds  the  vari- 
ous legacies  therein  enumerated,  it  is  plain  to  my  mind  that  she  could  not  have 
intended  tliat  any -of  such  legacies  or  bequests  should  be  paid  out  of  any  por- 
tion of  such  proceeds  which  had  been  previously  disposed  of  by  the  seventh 
division  of  the  will.  If,  therefore,  for  any  reason,  any  part  of  the  proceeds 
bequeathed  by  said  seventh  division  of  the  will  did  not,  in  fact,  go  to  the  leg- 
atee or  legatees  therein  named,  it  fell  into  and  became  a  part  of  the  general 
residuary  estate,  as  contradistinguished  from  the  residuary  estate  arising 
from  such  proceeds  not  referred  to,  or  attempted  to  be  disposed  of.  by  the  sev- 
enth division  of  the  will.  I  am  strengthened  in  this  view,  as  already  inti- 
mated, by  the  provision  in  regard  to  tlie  ultimate  disposition  to  l>e  made  of 
the  funds  directed  to  be  invested  by  the  United  States  Trust  Cktmpany  for  the 
benefit  of  Mrs.  Behin  and  Mrs.  Hancock.  The  Interest  of  each  of  those  funds 
is,  by  the  will,  directed  to  be  paid  over  to  the  respective  beneflciaries  during 
their  respective  lives,  and,  upon  the  death  of  each  of  said  beneficiaries,  the 
testatrix  has  directed  that  the  said  trust  fund  shall  fall,  Into  and  be  disposed 
of  as  part  of  her  residuary  estate.  It  can  hardly  be  supposed  that  the  tes- 
.  tatrix  contemplated  that  in  case  of  a  deficiency  in  h6r  estate,  and  an  inability 
to  pay  the  legacies  mentioned  in  tlie  eighth  division  of  the  will  in  full,  tluit 
the  principal  of  said  two  trust  funds  should  go,  after  the  decesise  of  the  ben- 
eficiaries, to  the  legatees  therein  mentioned.  Those  beneficiaries  may  live  for 
years,  and  it  seems  unreasonable,  therefore,  to  hold  that  the  testatrix  in- 
tended in  any  event  that  such  portion  of  her  estate  as  might,  under  the  pro- 
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i  of  her  will,  go  to  the  societies,  should  await  the  expiration  of  two  life- 
ita  in  said  fund.  It  may  be  urged  that  tlie  testatrix,  not  liaving  con- 
ited  that  a  deficiency  would  exist,  did  not  consider  this  question,  and 
herefore,  tliose  bequests,  and  the  language  thereof,  do  not  aid  us  in  the 
uction  of  said  will;  but,  on  tlie  otlier  hand,  we  must  bear  in  mind  that 
lirt  is  to  endeavor  to  get  at  the  true  construction  of  the  will,  and  at  the 

of  tlie  testatrix,  by  placing  itself  in  the  position  in  which  she  stood, 
jm  the  ]anf;uage  which  site  lios  employed.  Bearing  In  mind  this  prin- 
[  am  entirely  satisfied  that  tbe  "residuary  estate"  to  which  the  testatrix 
)d  in  the  bequest  above  mentioned,  in  the  seventh  division  of  her  will, 
"general  resi'iiiary  estate"  mentioned  at  the  end  of  the  eighth  division 
will,  at  folio  45  of  the  complaint.  See  Tn  re  Benson,  96  N.  Y.  509,  510; 
V.  miton.  95  U.  S.  591,  599;  Theob.  Wills,  (3d  Ed.)  180;  Tn  re  Denton, 

Y.  200,  203.  6  N.  E.  llep.  299. 

vhat  has  been  above  said  I  do  not  intend  to  deny  that  where  the  testa- 
I,  by  tlie  terms  of  the  bequest,  narrowed  the  title  of  the  residuary  lega- 
that  it  appears  to  be  his  intention  that  the  residuary  legatee  shall  have 
'hat  remains  after  the  payment  of  the  legacies,  the  general  residuary 
)  takes  nothing  until  after  such  payment;  but  such  does  not  seem  to  be 
ect  of  the  language  employed  in  this  case.  Tbe  language  of  the  gen- 
slduary  clause,  at  folio  45  of  the  complaint,  is:    "All  the  rest  and  resi- 

my  said  residuary  estate,  not  herein  otherwise  disposed  of,  I  order  and 
"  etc.  At  the  time  of  the  execution  of  the  will,  the  testatrix  supposed 
le  had  disposed  of  the  legacies  to  Mrs.  Lawrence  and. Bradley,  and  of 
er  legacies  which  may,  as  the  result  of  this  litigation,  be  determined  to 
ipsed  or  to  be  of  nu  eSect.  It  turns  out  that  :is  to  such  legacies  she 
ide  no  disposition  of  her  property.  Those  legacies  are  clearly  not  a  part 
[iind  referred  to  at  the  commencement  of  the  eighth  division  of  the 
Tliat  division  provides  that,  "after  the  payment  of  the  above-mentioned 
8,"  etc.,  "I  order  and  direct  my  said  executor,"  out  of  the  residue  "of 
jceeds  of  sale  of  my  residuary  estate,  to  pay  the  following  legacies," 
en  specifies  the  legatees.  This  was  circumscribing  and  confirming 
se  legacies  to  the  residue  of  the  residuary  estate  whicli  remained  after 
acies  given,  or  intended  to  be  given,  by  the  seventh  division  of  the 
ad  been  carved  out  or  taken  from  that  estate.  In  1  Jarm.  Wills,  (Big- 
6th  Amer.  Ed.,)  763,  the  general  rule  is  stated  as  it  is  laid  down  in  In 
son,  96  N.  Y.  510.  The  author  then  proceeds  to  state  an  exception  to 
lie  as  follows:  "However,  if  the  words  of  the  will  show  that  the  testa- 
mded  a  residuary  bequest  to  have  a  limited  efFect,  the  presumption  in 
)f  tbe  residuary  legatee  will,  of  course,  be  effectually  rebutted;  the 
ty  in  these,  as  iii  most  other,  cases  being,  not  in  discovering  the  prin- 
)ut  in  applying  itto  particular  wills."  I  am  of  opinion  that  the  learned 
1  who  appears  for  one  of  the  residuary  legatees  is  right  when  he  states 
is  case  illustrates  both  the  general  rule  and  the  exceptional  case  referred 
farman.  The  bequests  given  to  the  charitable  societies  at  folio  41  of 
aplaint,  and  also  the  bequest  to  the  residuarj^  legatees  at  folio  45  of 
mplaint,  are  both  in  form  residuary  bequests.  But  as  the  rule  is  that 
ily  an  unqualified,  absolute,  general  residuary  clause  which  will  take 
Bil,  void,  and  ineffectual  legacies,  and  as  the  first  residuary  clause  seems 
tended  to  have  a  limited  effect,  to-wit,  after  the  payment  of  all  the  leg- 
lentioned  in  the  seventh  division  of  the  will,  whether  lapsed  or  other- 
I  seems  clear  that  that  clause  does  not  embrace  such  lapsed  or  ineSect- 
acies.  See /n  re  Benson,  96  N.  Y.  510,  and  authorities  cited.  Theau- 
33  cited  by  the  learned  counsel  for  the  various  charitable  societies,  wlio 
bat  tlie  lapsed  and  ineffectual  legacies  should  go  into  and  form  a  por- 

the  fund  out  of  whicli  the  bequests  contained  in  the  eighth  division  of 
1  should  be  paid,  were  all  cases,  I  think,  in  which  the  general  re-^idn- 
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&TJ  clauses  of  the  will  were  circumscribed  and  confined,  so  tliat  the  general 
principle  in  reference  to  lapsed  and  void  legacies  falling  into  the  rcsiiluary 
estate,  did  not  apply.  I  think  it  quite  clear  that  in  this  case  it  is  the  residu- 
ary bequest  at  folio  41  of  the  complaint  which  is  limited,  and  not  the  bequest 
at  folio  45.  If  I  am  right  in  this  construction,  it  follows  that  the  lapsed,  void, 
and  ineffectual  legacies  or  bequests  contained  in  the  seventh  division  of  the 
will  fall  into  and  form  a  part  of  the  general  residue  mentioned  at  folio  45  of 
the  complaint,  and  not  of  the  limited  particular  residuary  estate  mentioned 
at  folio  41  of  said  complaint.  It  therefore  follows  that  such  portions  of  the 
legacies  intended  for  Mrs.  Lawrence  and  Henry  Bradley,  as  may  remain  after 
the  abatement  to  which  they  are  subject,  in  consequence  of  the  deficiency  in 
the  estate,  will  fall  into  and  become  a  part  of  the  general  residuary  estate,  be- 
queathed by  the  will  and  codicil  to  the  four  infant  defendants.  I  thintc.  too, 
that,  u|X)n  the  decease  of  Mrs.  Bebin  and  Mrs.  Hancock,  the  legacies  given  to 
them,  respectively,  go  to  said  infants  as  a  part  of  the  general  residuary  estate 
of  the  testatrix.  The  case  of  Kerr  v.  Dougherty,  79  N.  Y.  327,  which  was  so 
much  relied  upon  by  counsel  in  this  case,  is  not  adverse  to  this  conclusion.  In 
referring  to  that  case,  the  court  of  appeals  in  In  re  Benson,  supra,  say:  "But 
that  case  was  misconceived."  It  was  there  held  that  there  was  no  "general 
residuary  clause;  that  the  testator  there  meant  to  limit  and  circumscribe  the 
residuary  clause,  and  used  such  hinguage  as  to  show  that  it  could  not  be  in- 
creased by  the  lapsed  legacies.  The  general  rule,  as  we  have  laid  it  down, 
was  recognized  in  the  prevailing  opinion,  but  it  was  held  that  the  langua.>:e 
of  the  will  then-  under  consideration  and  the  facts  took  that  case  out  of  tiie 
rule." 

It  is  contended,  on  the  part  of  the  infant  defendants  and  of  some  of  tlie  oth- 
ers, that  the  bequest  contained  in  the  eighth  division  of  the  will  to  the  New 
York  Blind  Asylum  is  void,  because  that  name  does  not  accurately  describe 
either  of  the  two  institutions  which  claim  the  legacy,  and  that  the  court  has 
nothing  before  it  from  which  it  can  determine  that  the  testatrix  meant  either 
one  of  said  institutions.  It  was  held  in  L^evre  v.  L^evre,  59  N.  Y.  434,  that 
a  misnomer  or  misdescription  of  a  legatee  or  devisee,  whether  a  natural  per- 
son or  corporation,  will  not  invalidate  the  provision,  if,  either  from  the  will 
itself  or  evidence  aliunde,  the  object  of  the  testator's  bounty  can  be  ascer- 
tained; and  that  to  identify  a  particular  corporation  as  theone  intended,  where 
a  name  other  than  the  corporate  name  is  used,  the  identity  may  be  proved  by 
parol  evidence.  The  defendants  who  claim  the  legacy  under  this  will  are  the 
New  York  Institution  for  the  Blind  and  the  Society  for  the  Relief  of  the  Des- 
titute Blind  of  the  City  of  New  York  and  Its  Vicinity.  It  was  further  lield 
in  the  case  of  St.  Luke's  Home  v.  Association,  52  N.  Y.  191,  that  "where  a 
devise  or  bequest  is  made  to  a  corporation,  and  there  are  two  corporations, 
neither  of  which  can  claim  under  the  precise  name  used  by  the  testator,  it  is 
for  the  court  to  determine  which  of  the  two  is  best  or  most  nearly  described 
by  the  name,  or  which  will  best  or  roost  closely  answer  the  delineation  used 
by  the  testator;  and  if,  with  a  knowledge  of  the  names  and  general  character 
and  purposes  of  the  two  corporations  as  disclosed  by  their  characters,  there  is 
no  latent  ambiguity,  and  the  court  can  thus  determine  which  of  the  two  was 
intended,  there  can  be  no  resort  to  other  evidence  to  aid  the  interpretation." 

Prior  to  these  decisions  the  court  of  appeals  had  held  In  the  case  of  Insti- 
tution v.  How's  Ex^rs,  10  N.  Y.  84,  that  the  plaintiff  (who  is  one  of  the  de- 
fendants here)  was  sufficiently  described  under  the  name  of  the  "Trustees  of 
the  Institution  for  the  Maintenance  and  Instruction  of  the  Indigent  Blind 
in  the  City  of  New  York"  to  entitle  it  to  a  legacy  under  the  will  of  the  de- 
fendant's testator.  The  court  there  stated,  in  substance,  that,  although  the 
plaintiffs  were  not  correctly  named  in  the  will,  it  appearing  that  there  was  no 
other  institution  for  the  blind  in  the  city  of  New  York,  although  the  plaintiffs 
were  chartered  for  the  purpose  of  instructing  blind  children,  without  regard 
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ir  indigence,  and  without  provision  for  their  maintenance,  as  the  state 
rseveral  years  placed  certain  indigent  blind  persons  in  that  Institution, 
maintained  and  instructed  at  the  expense  of  the  state,  tliej  were  suffl- 
T  described  to  entitle  them  to  the  legacy.  In  this  case  it  appears  that 
is  now,  and  was  at  the  time  of  the  death  of  the  testatrix,  another  soci- 
existence  which  is  one  of  the  claimants  for  the  legacy  in  question, 
corporate  title  is  the  "Society  for  the  llelief  of  the  Destitute  Blind  in 
ty  of  New  York  and  Vicinity."  It  is  claimed  by  the  latter  that  it  h;is 
I  by  its  certificate  of  incorporation,  its  annual  report,  and  by  the  testl- 
of  witnesses  that  It  is  in  every  sense  an  asylum,  and  purely  an  asylum, 
the  co-defendant  the  Institution  for  the  Blind  is  a  school,  and  in  no 
an  asylum,  and  that  the  legacy  in  question  in  terras  describes  the  soci- 
id  not  the  institution.  The  latter  shows  by  the  testimony  that  it  was 
orated  over  50  years  ago,  and  has  for  a  long  time  occupied  a  conspicu- 
lilding,  upon  a  large  piece  of  land,  during  that  time;  whereas,  the  so- 
ras  only  incorporated  in  1869,  and  until  recently  it  occupied  a  four  or 
sry  brovrn  dwelling-house,  the  same  sis  others  in  the  block,  which  has 
bearing  the  words  "Home  for  the  Blind."  The  proof,  I  think,  estab- 
that  the  older  institution  was  well  and  generally  known  to  persons  re- 
in the  city  of  New  York  as  the"Blind  Asylum."  Witnesses  were  also 
to  show  that  the  society  has  been  spoken  of  in  common  parlance  as  the 
1  Asylum."  It  is  conten'led  by  the  society  that  as  before  1869  there  was 
ae  possible  beneficiary,  that  all  bequests  for  the  blind  were  naturally 
id  by  the  institution.  But  it  is  contended  that,  as  since  1869  there  has 
real  society  for  the  indigent  and  destitute  blind,  since  then,  for  the 
me.  New  York  has  had  a  blind  asylum;  the  institution  being  merely  a 
Mrs.  Benjamin,  the  wife  of  the  founder  of  the  society,  was  called  as 
ess,  and  testified  that  she  had  mailed  reports  to  the  testatrix  showing 
trking  of  the  society, and  bail  also  mailed  tickets  to  her  for  annual  fairs; 
IS  claimed,  as  a  fair  inference,  that  the  testatrix  intended  the  defend- 
;iety  ^Chen  she  made  the  bequest  to  the  New  York  Blind  Asylum.  Ev- 
was  also  given  tending  to  show  that  the  society  was  founded  by  the 
palians,  and  that  the  testatrix  was  an  Episcopalian;  that  when  consult- 
;  witness  Wright  as  to  the  disposition  of  her  property  by  will,  as  she 
>ng  the  schedule  of  charities,  she  said,  "I  must  leave  something  to  the 
'  that  she  was  particularly  interested  in  the  poor  blind,  and  that  slie 
It  ia  bad  enough  to  be  blind,  but  it  is  too  bad  to  be  poor  and  blind." 
ciety,  therefore,  claims  that  it  is  entitled  to  the  legacy — First,  because 
I  asylum,  and  the  other  claimant  is  not  an  asylum;  second,  because  the 
on  of  the  testatrix  was  called  to  the  defendant  by  the  annual  report  and 
to  its  fair  about  the  time  she  made  her  will;  third,  because  slie  ex- 
1  her  intention  of  aiding  the  poor  blind,  which  is  the  sole  object  of  the 
ant  society.  They  also  claim  that  there  is  not  a  word  of  extrinsic  evi- 
in  aid  of  the  New  York  Institution  for  the  Blind,  and  that  the  latter 
proves  that  it  is  a  common  error  to  speak  of  the  school  as  a  blind  asy> 
The  word  "asylum,"  it  will  be  perceived,  is  not  a  part  of  the  name  of 
of  the  institutions  which  claim  this  legacy.  The  New  York  Institution 
Blind  was  incorporated  by  chapter  214  of  the  Laws  of  1831,  and  it  was 
id  to  be  a  body  politic  and  corporate  under  that  name,  for  the  purpose 
ructing  children  who  have  been  born  blind,  or  who  may  have  become 
sy  disease  or  accident.  In  the  Laws  of  1834,  p.  581,  it  was  provided 
e  managers  should  receive  from  each  senate  district,  four  indigent  blind 
i,  in  like  manner,  and  at  the  like  expense  to  the  state,  as  provided  by 
r  tbe  indigent  deaf  and  dumb.  In  1836  a  similar  provision  was  made, 
was  directed  that  the  beneficiaries  should  be  between  the  ages  of  8  and 
rs.  An  appropriation  of  $12,000  was  made  by  said  act  from  the  si^te 
ry,  on  condition  that  the  managers  of  the  institution  should  raise  an 
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additional  sum  of  $8,000.  Further  acts  of  the  legislature  were  passed  in  1839 
and  in  1845,  appropriating  moneys  from  the  state  treasury  for  the  support  and 
objects  of  the  institution.  The  original  act  of  incorporation  was  amended  in 
1848  by  chapter  193  of  tlie  Laws  thereof,  as  follows,  by  Inserting  in  the  first  sec- 
tion of  said  act,  after  the  words,  "by  disease  or  accident,"  the  following  words, 
viz.:  "And also  for  the  purpose  of  affonlingan  asylum  and  employment  for 
other  blind  persons."  It  will  thus  be  seen  that  after  the  year  1848,  the  New 
Yoric  Institution  for  the  Blind,  by  legislative  designation,  became  an  asylum, 
80  that  one  of  the  objects  of  tliat  institution  answered  to  the  name  by  which  tlie 
institution  is  shown  to  have  been  generally  known  in  the  city  of  New  York.  It 
is  stated  in  the  testimony  and  in  the  brief  of  counsel  that  the  Society  for  the  Re- 
lief of  the  Destitute  Blind  of  the  City  of  New  York  and  Its  Vicinity  was  incor- 
porated in  1869.  We  have,  therefore,  in  this  case,  two  institutions  which  it 
may  be  admitted  are  designated  in  common  parlance  as  "blind  asylums,"  but 
the  older  and  more  widely  known  defendant  is,  by  the  act  amending  its  in- 
corporation, described  as  an  asylum.  Fui-tliermore.  the  name  of  the  society 
apparently  restricts  relief  to  the  indigent  blind,  while,  on  the  other  hand,  the 
words,  "The  New  York  Institution  for  the  Blind."  are  of  a  very  general 
character,  and  embrace  all  blind  who  may  need  the  assistance  or  relief  afforded 
by  the  institution,  particularly  in  the  absence  of  evidence  of  an  institution 
having  the  precise  name  used  by  her.  See  St.  Luke's  Home  v.  Association, 
52  N.  Y.  19o.  I  think,  too,  that  the  evidence  shows  that  the  Society  for  the  Re- 
lief of  the  Destitute  Blind  was  but  little  Icnown  to  the  public  at  large  at  the  time 
of  the  execution  of  the  will;  nor  do  I  regard  the  evidence  that  the  annual  report 
of  the  society  and  tickets  for  its  fairs  had  been  mailed  to  the  testatrix  by  its 
officers  as  sufficient  to  overcome  the  presumption  arising  from  the  evidence 
that  the  older  institution  is  described  in  its  amended  a-t  of  incorporation,  as 
well  as  in  common  parlancp,  as  an  "asylum,"  that  tlie  testatrix  intended  that 
the  institution  should  be  the  recipient  of  her  bounty.  I  do  not  understand 
the  testimony  of  Mrs.  Wright  to  be  to  the  effect  that  the  testiitrix,  when  con- 
sulting with  her,  pointed  out  the  society  upon  the  list  or  schec^ule.  Site  was 
only  speaking  of  the  blind  and  the  poor  blind.  Nor  do  I  see  anything  in  the 
evidence  which  tends  to  show  that  the  inmates  of  either  institution  were  more 
poor  or  indigent  in  their  character  in  the  one  than  in  the  other.  The  fact 
that  the  testatrix  was  an  Episcopalian  does  not  seem  to  have  had  controlling 
weight  with  her  in  making  her  will,  inasmuch  as  she  left  specttic  legacies  to 
a  Methodist  and  Presbyterian  and  a  Baptist  society,  and  to  several  other  char- 
itable institutions  not  connected  with  any  particular  church.  I  am  there- 
fore of  the  opinion  that  the  New  York  Institution  for  the  Blind  is  entitled  to 
the  legacy  of  $5,000  mentioned  in  the  eighth  division  of  the  will. 

Upon  the  trial,  I  admitted  certitin  evidence,  subject  to  objection,  in  respect 
to  other  bequests  contained  in  other  wills,  under  which  payments  had  been 
made  to  the  New  York  Institution  for  the  Blind.  I  am  of*  the  opinion  that 
that  evidence  should  not  be  received,  and  it  is  accordingly  stricken  out  and 
disregarded  by  me  in  the  decision  of  this  case. 

The  observations  above  made  dispose  of  the  two  principal  questions  pre- 
sented by  this  case,  but  some  others  remain  to  be  considered.  It  is  contended 
that  the  legacy  given  to  Mr.  Wetmore,  under  tlieeightli  clause  of  the  will,  to 
be  by  him  applied  to  such  charitable  uses  as  he  may  see  fit,  is  void,  because 
there  are  no  beneficiaries  named,  and  because  the  trust  is  too  vague  to  be 
capable  of  execution  by  a  court  of  equity.  I  agree  With  the  learned  counsel 
for  the  defendant  the  Domestic  Foreign  Missionary  Society  that  it  is  plain 
that  that  legacy  was  given  in  trust,  and  that  the  legateis  was  to  take  no  bene- 
ficial interest  thereunder.  This  seems  to  be  plain,  not  only  from  the  terms  of 
the  bequest  itself,  but  from  the  fact  that  he  had  received  a  personal  bequest 
of  SS.OOO  under  the  seventh  clause  of  the  will,  in  addition  to  his  commissions, 
and  from  the  fact  that  the  terms  of  this  bequest  are  mandatory.     The  cases 
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of  Prichard  v.  Thompson,  95  N.  Y.  76,  and  Beekman  v.  Bonsor,  23  N.  Y. 
298,  and  other  cases  in  the  court  of  appeals,  seem  conclusive  upon  this  point. 

With  rpgiird  to  the  second  bequest,  given  by  the  fourth  clause  of  the  codi- 
cil, I  deem  it  sufficient  to  say  that  I  see  no  reason  why  it  should  be  entitled  to- 
any  preference  over  the  l-gacies  given  in  tlie  eighth  division  of  the  will.  In 
reference  to  the  claim  of  tlie  defendant  Foster,  that  the  trust  fund  should  be- 
paid  to  them  on  their  joint  receipt,  it  is  only  necessary  to  observe  that  I  do  not 
consider  it  within  my  power  to  grant  tlieir  request.  The  testimony  taken 
subject  to  objection  at  pages  9, 10,  14,  15.  45,  and  47  is  stricken  out  and  di» 
regarded,  and  the  proper  exception  allowed  to  the  objecting  party. 

A  decree  will  be  entered  in  accordance  Mrith  these  views,  and  the  findings- 
settled  upon  notice. 


Kearmet  0.  Flemikg  et  al.    ■ 
(Supreme  Co^irt,  Special  Term,  New  York  County.    November  23, 1888.) 

Vbsdob  asd  Vendee— Rights  of  Vendee — ^When  Title  Passes. 

A.  and  B.  purchased  land,  A.  payincr  the  consideration  with  an  nnderstandingthat- 
title  should  De  taken  in  his  name,  and  the  profits  of  sale  shared  equally,  bnt  wlthouV 
his  knowledge  title  was  taken  in  the  name  of  a  third  person,  who  tor  a  nominal  con- 
sideration conveyed  to  a  fourth,  who  in  turn  conveyed,  without  notice  to  defendant, 
with  whom  B.  had  agreed  to  share  the  profits  of  a  sale  of  the  land  if  he  would  pay 
off  the  liens.  Held,  that  a  subsequent  deed  from  B.  to  plaintiff  conveyed  no  inter- 
est, and  that  A.  was  entitled  to  one-half  of  the  proceeds  of  sale  beyond  the  amount 
of  the  advances  made  by  defendant,  and  defendant  was  entitled  to  the  residue. 

Action  for  partition,  brought  by  Rosetta  M.  Kearney  against  Charles  £. 
Fleming  and  Charles  Jones.  In  Fetiruary,  1884,  it  was  agreed  between  Jone» 
and  James  Kearney,  who  was  acting  as  his  attorney,  that  the  property  in  ques-^ 
tion,  which  was  incumbered  with  taxes,  assessments,  and  sales,  and  could  b» 
liouglit  for  a  small  sum,  should  be  purchased,  .lones  furnishing  the  money  and 
Kearney  his  services  in  removing  the  iivns  and  assessments,  and  each  to  have- 
a  one-lialf  interest.  Under  this  agreement  Jones  paid  $442,  the  purchase  price, 
with  the  understanding  thnt  the  title  should  be  taken  in  his  name.  The  deed 
was  executed,  however,  to  VV.  F.  Parks,  nominally  for  the  consideration  of 
9275.  In  March,  1886,  Parks  conveyed  to  Joseph  Moore,  who  in  the  same 
month  executed  a  deed  to  Fleming,  with  whom  Kearney  had  made  an  arrange- 
ment similar  to  the  one  formerly  made  with  Jones;  and  in  ^November,  1886» 
Fleming,  who  had  taken  an  assignment  of  an  outstanding  mortgage,  began 
to  {)ay  off  liens.  In  1887  Kearney  conveyed  his  interest  to  the  plaintiff,  hi» 
wife. 

tKm.iSton^ton.  for  plaintiff.  ^2«e.  7'Aat'n,  for  defendant  Jones.  OeorgeS^ 
Daniels,  for  defendant  Fleming. 

Ingraham,  J.  Assuming  that  the  deed  from  Kearney  to  the  plaintiff  was 
snfflcient  to  convey  Kearney's  title  to  the  premises  in  question,  it  is  very  clear 
that  Kearney  had  no  interest  in  the  premises,  and  that  the  deed  conveyed  to 
the  plaintiff  no  interest.  The  property  was  purchased  by  money  furnished  by 
the  defendant,  Jones,  under  an  agreement  ijetween  Jones  and  Kearney  that 
any  profit  that  should  be  realized  on  the  sale  of  the  property  should  be  divided 
equally.  The  title  to  the  property  was,  without  Jones'  knowledge  or  consent, 
conveyed  to  one  Parks;  the  consideration  having  been  paid  by  Jones,  so  far  as 
appears,  nothing  having  been  paid  either  by  Parks  or  Kearney.  Upon  this 
state  of  facts  the  properly  was  held  by  Parks  in  trust  for  Jones  to  the  extent 
of  his  interest,  and  a  court  of  equity  would  have  enforced  that  trust  and  com- 
pelled the  conveyance  of  at  least  the  undivided  half  of  the  property  to  Jones. 
The  conveyance  to  Moore  was  for  a  nominal  consideration,  and  Moore  held 
this  property  on  the  same  trust  as  Parks,  subject  to  Jones'  rights.  Kearney 
then  -induced  Fleming  to  advance  a  sum  of  money  to  pay  off  certain  incam- 
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brances  on  the  property  under  an  agreement  that  the  property  should  be  con- 
veyed to  Fleming,  and  upon  its  sale  the  money  advanced  by  Fleming  should 
be  repaid,  and  any  profit  should  be  divided  between  Fleming  and  Kearney. 
Under  this  agreement  the  premises  were  conveyed  by  Moore  to  Fleming,  and 
he  advanced  the  money  required,  and  subsequently  paid  certain  taxes  and  other 
incumbrances,  the  total  amount  of  money  paid  by  him  bei  ng  83,995.80.  Flem- 
ing, having  in  good  faith,  and  without  the  knowledge  of  the  agreement  with 
Jones,  taken  a  conveyance  of  the  property  for  a  valuable  consideration,  is  pro- 
tected by  the  recording  act.  As  his  interest  in  the  property,  however,  was  by 
the  agreement  limited  to  an  undivided  half  after  repayment  of  the  advances 
made  by  him,  I  think  the  defendant  Jones  is  entitled  to  enforce  the  trust  in 
his  favor  to  the  other  undivided  half.  The  property  should  therefore  be  sold, 
and,  after  paying  the  amount  due  Fleming  for  advances  made  by  him,  the 
balance  should  be  divided  between  the  defendants  Jones  and  Fleming.  Find- 
ings and  judgment  can  be  settled  on  notice. 


Mount  v.  Mount  »t  al. 
(Supreme  Court,  Special  Tetrn,  New  York  County.   November  10, 1SS8.) 

WoLS — CiosBTBnoTiOH— Lapsed  Lboact. 

A  testator,  after  making  specific  bequests,  directed  aa  foUows:  "All  the  rest, 
residue,  and  remainder  oi  my  estate,  both  real  and  personal,  I  give,  devlBe,  and  be- 
queath to  my  brother  H.,  and  my  sisters,  M.,C.,anda..  in  equal  shares,  and  to  their 
respective  heirs  and  assigns,  f orerer. "  Held  that,  H.  having  died  before  the  testa- 
tor, leaving  no  lineal  dasoendanta  surviving  him,  tiia  share  under  the  will  lapsed, 
and  should  De  distributed  to  the  heirs  of  the  testator. 

At  chambers,  on  motion  to  confirm  referee's  report. 

Action  by  Susan  Mount  against  Charlotte  A.  Mount  and  others,  for  parti- 
tion of  land.  The  case  was  referred  to  George  Putnam  Smith,  as  referee,  to 
ascertain  the  rights  or  the  parties,  and  his  report  is  as  follows: 

"Kichard  E.  Mount,  Jr.,  died  in  the  city  of  New  York,  March  31, 1880,  seized 
and  possessed  of  certain  real  property  and  of  certain  undivided  shares  in  other 
real  property,  which  are  involved  in  the  present  action.  He  left  a  last  will  and 
testament,  wherein,  after  making  specific  bequests,  he  directed  as  follows: 
'  All  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and  personal,  I 
give,  devise,  and  bequeath  to  my  brother,  Henry,  and  my  sisters,  Maria,  Char- 
lotte, and  Susan,  In  equal  shares,  and  to  their  respective  heirs  and  assigns, 
forever.'  Henry  B.  Mount,  the  brother  named  in  this  will,  departed  this  life 
prior  to  the  death  of  Bichard  £.  Mount,  the  testator,  and  the  important  ques- 
tion in  this  cause  is  as  to  the  legal  efCect  of  the  death  of  Henry  B.  Mount 
upon  the  rights  and  interests  of  the  parties  to  this  action  in  the  property  b^ 
longing  to  Richard  £.  Mount,  Jr.,  which  forms  the  subject  of  this  action. 
Henry  B.  Mount  left  him  surviving  no  child  or  issue  of  a  deceased  child.  It 
is  claimed  on  the  part  of  the  plaintiff  and  certain  of  the  defendants  that  the 
devise  in  question  consequently  lapsed.  On  the  other  hand,  it  is  contended 
by  certain  other  defendants  that,  owing  to  the  wording  of  the  residuary 
chiuse  in  Bichard  E.  Mount,  Jr's.,  will,  and  in  accordance  with  the  intent 
of  the  testator,  as  expressed  in  the  whole  will,  this  devise  did  not  lapse,  but 
went  to  the  heirs  of  said  Henry  B.  Mount.  I  do  not  assent  to  this  conten- 
tion. 

"  The  case  of  Van  Beuren  v.  Dash,  30  N.  Y.  393,  seems  directly  in  point.  It 
was  there  held  that  the  devise  to  descendants  has  always  been  construed  as 
meaning  notliing  more  than  issue  or  lineal  descendants,  and  that  there  is  no 
use  of  the  word  in  the  Kevised  Statutes  that  will  admit  of  any  other  con- 
struction. The  court  (Inorauam,  J.)says:  <It  is  also  urged  on  the  part  of 
the  appellants  that,  the  devise  being  to  the  devisees  and  tlieir  heirs,  the  title 
should  pass,  notwithstanding  the  death  of  the  devisee.    Such  a  form  of  devise 
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vas  neoessar7  befoie  the  Bevised  Statntes  to  express  the  Intent  to  give  a  fee, 
and  the  same  form  is  used  now  in  many  instances  to  avoid  doubt  as  to  the  in- 
tent of  the  testator.  The  mere  fact  that  other  words  may  be  used  to  show 
such  an  intent  is  no  reason  why  any  other  interpretation  should  be  given  in 
the  use  of  such  words  now  from  what  they  received  formerly.  The  law  as  it 
existed  previously  did  nut  pass  any  estate  to  the  heirs  of  the  devisee  where 
be  died  before  the  testator,  and  tlie  use  of  the  same  words  should  not  have 
any  effect,  although  they  may  be  unnecessary  to  pass  a  fee  to  the  devisee  if  be 
had  lived.'  The  same  doctrine  is  enunciated  in  Thurber  v.  Chambers,  66  N. 
Y.  42;  QUI  v.  Brouwer,  37  N.  Y.  549,  and  I  am  of  opinion  that  by  the  death 
of  Henry  B.  Mount  in  the  life-time  of  the  testator  the  share  devised  to  him 
lapsed. 

"It  is  claimed  on  the  part  of  the  remaining  residuary  devisees  of  Bichard 
£. Mount,  Jr.,  that  the  residuary  estate  to  which  they  are  entitled  is  increased 
by  tlie  amount  of  the  lapsed  devise  to  Henry  B.  Mount.  It  is  settled  by  abun- 
dant  authority  that  where  property  is  left  by  will  to  a  class,  in  case  of  the  in- 
capacity to  take  of  any  member  of  that  class  the  remaining  members  shall  have 
the  whole  estate.  It  is  also  settled  that  where  a  devise  is  made  to  two  or  more 
persons,  as  tenants  in  common ,  the  share  of  any  one  happening  to  die  before  the 
testator  lapses  for  the  benefit  oiE  the  testator's  next  of  kin  as  a  portion  of  the  es- 
tate found  under  the  circumstances  not  to  bare  been  disposed  of  by  will ;  and, 
further,  that  where  a  devise  is  made  to  devisees  by  name,  or  where  their  shares 
or  interests  are  defined  by  the  will,  the  presumption  is  that  the  devise  is  to 
them  as  tenants  in  common,  and  not  to  them  as  a  class.  Kerr  v.  Dougherty, 
79  N.  Y.  327-S^;  Hart  t.  Marks,  4  Bradf.  Sur.  161;  Dovming  v.  MarsluM, 
23  X.  Y.  866,  373.  •  Such  language  is  always  held  to  constitute  the  benefici- 
aries tenants  in  common,  and  to  show  that  they  take  distribntively,  unless 
there  is  something  in  other  provisions  of  the  will  to  show  that  the  testator 
intended  that  they  should  take  as  a  class.'  Delqfleld  v.  Shipman,  103  N.  Y. 
468,  9  N.  E.  Bep.  184. 

"It  is  claimed  on  behalf  of  Chsrlotte  A.  Mount,  committee  of  Maria  B. 
Mount,  one  of  the  residuary  legatees,  that  the  Intent  of  the  testator,  as  dis- 
closed  by  the  will  in  question,  was  that,  in  case  of  the  decease  of  any  of  the 
residuary  legatees  before  the  will  took  effect,  the  share  or  interest  so  devised 
should  pass  to  the  remaining  residuary  legatees.  A  careful  examination  of 
the  authorities  cited  in  the  able  and  elaborate  brief  of  the  counsel  for  the 
committee  has  failed  to  convince  me  that  this  is  the  case.  Tliese  author- 
ities decide  that  in  case  of  the  death  of  a  specific  legatee  before  the  will  takes 
effect  the  legacy  becomes  part  of  the  residuary  estate;  but  the  question  we 
have  to  consider  is  as  to  the  effect  of  the  death  of  one  of  the  residuary  lega- 
tees upon  the  share  or  interests  of  the  remaining  legatees;  and  although,  as 
decided  in  Hoppock  v.  Tucker,  59  N.  Y.  202,  '  an  Intent  inferable  from  the 
language  of  a  particular  clause  of  the  will  may  be  qualified  or  changed  by 
other  portions  of  the  will  evincing  a  different  intent,'  so  that  in  that  case  the 
devise  of  a  portion  of  the  residuary  estate  •  in  equal  proportions,  share  and 
share  alike'  to  the  children  of  a  deceased  daughter,  and  who  were  named  in 
the  will,  was  construed  as  a  bequest  to  these  children  as  a  class;  yet  this  must 
be  considered  an  extreme  case,  and  I  do  not  think  that  the  scope  of  the  will 
of  Bichard  E.  Mount,  Jr.,  will  permit  of  an  interpretation  which  will  confine 
the  benefit  of  the  lapsed  share  of  Henry  B.  Mount  to  the  co-residuary  legatees 
named  in  the  will.  Upon  the  whole,  I  am  of  opinion  that  by  reason  of  the 
death  of  Henry  B.  Mount  during  the  life-time  of  his  brother  the  share  in  the 
eetate,devised  to  him  lapsed,  and  Is  to  be  distributed  under  the  statute  to  the 
heirs  at  law  of  the  testator." 

TUlotson  &  Kent,  for  plaintiff.  Israel  Minor,  Jr.,  Andreua  <£  Purdy, 
TJiomas  Hunt,  Frank  H.  Parsons,  A.  Soeke,  and  Henry  F.  Miller,  for  various 
defendants. 
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Barrett,  J.    I  have  gone  over  tbe  briefs  sabmltted  by  the  learned  eonn- 

sel  caref  ally,  and  I  am  satisfied  that  the  learned  referee  was  right.  His  opin- 
ion is  quite  satisfactory,  and  needs  bat  little  of  additional  comment.  Tbe 
main  argument  against  the  referee's  conclusions  fails  when  we  look  at  the 
two  points  upon  whicli  the  idea  of  an  intent  contrary  to  these  conclusions  is 
advanced.  The  use  of  tlie  word  "respective"  was  simply  to  emphasize  the 
previous  words,  "in  equal  shares,"  and  to  impart  perfect  clearness  thereto. 
Thus  the  residuary  clause  is  to  be  treated  as  though  Mr.  Mount  had  devised 
one-fourth  of  tlie  residue  of  his  estate  to  each  of  the  persons  named,  and  to 
his  other  heirs  and  assigns.  Nor  is  a  contrary  Intent  evinced  by  the  provision 
for  his  nephew,  Bichard  H.  Mount.  Where  a  person  makes  a  will  to  wblcfa 
well-seltled  rales  are  applicable,  it  is  impossible  to  glean  an  intent  at  variance 
with  those  rules  from  the  happening  of  an  event  which  probably  never  was 
contemplated.  It  is  clear  to  my  mind  that  as  the  residuary  devisee  of  one- 
fourth  of  the  residue  was  not  a  child  or  descendant  of  the  testator,  and  died 
before  the  testator,  such  one-fourth,  under  the  statute  and  the  cases  constrn- 
ing  it,  did  not  vest  in  the  surviving  children  of  the  devisee,  but  lapsed.  Nor 
did  such  one-fourth  fall  into  the  remaining  residuary  estate.  This  is  a  resi- 
due of  a  residue,  and  not  the  lapse  of  a  specific  devise.  -  The  authorities  are 
clear  that  a  part  of  the  residue  which  lapses  will  not  accrue  in  augmentation 
of  the  remaining  parts  as  a  residue  of  a  residue,  but  devolves  as  undisposed 
of.  Beekman  v.  Bonnor,  23  N.  Y.  812;  Skrymxher  v.  Nortkoote,  1  Swanst. 
670,  and  see  Kerr  v.  Dougherty,  79  N.  Y.  846.  It  follows  that  the  one-quar- 
ter of  the  lapsed  residue  goes  to  the  heirs  at  law  of  the  testator,  not  because 
of  any  particular  intent  on  the  part  of  the  testator,  but,  as  was  said  in  Van 
Kleeok  v.  Dutch  Church,  6  Paige,  600,  upon  the  principle  that  the  heir  is  en- 
titled to  every  part  of  the  estate  that  the  testator  has  not  shown  a  clear  inten- 
tion of  giving  to  some  other  person,  who,  in  the  event  that  has  occurred,  is 
capable  of  taking  the  estate  thus  intended  for  him.  The  exception  should 
therefore  be  overruled,  and  the  report  confirmed. 
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In  re  Fithian's  Estatb. 
(Surrogate's  Court,  A'ew  York  Cmitity.    December  19, 1888.) 

1.  EXSCCTOKS  AVTI  AnMIKISTKATORS — ACCOUNTING — EXECUTOR  OV  DSOEABBS  KZBOUTOB. 

Code  CirU  Free.  N.  Y.  §S  2603-2606,  providing  that,  upon  the  revocation  of  letters 
testamentary,  the  executor's  powers  snail  cease,  and  that  he  may  be  required  to  ac- 
count for  or  deliver  over  trust  property,  and  to  settle  his  accounts,  and  that  the  same 
jurisdiction  may  be  exercised  by  a  surrogate's  court  in  case  of  an  executor  of  a 
deceased  executor,  authorizes  a  final  settlement  of  the  fiduciary  accounts,  and  the 
executrix  of  a  deceased  executor  must  account,  not  only  for  the  funds  received  by 
her  testator,  but  for  all  assets  of  the  first  testator  that  have  come  into  her  own 
bands. 

S.  Samk— Plbadiko — IssuBS  OF  Fact. 

•  Where  the  accounts  filed  by  such  an  executrix  show  a  distinction  made  between 
funds  received  by  her  testator  as  executor  of  the  primary  estate,  in  which  his  de- 
cedent was  interested,  some  being  alleged  to  have  been  received  as  a  surviving 
partner  of  his  testator  instead  of  as  his  executor,  and  objections  to  such  accounts 
aver  that  no  such  partnership  existed,  and  that  the  funds  were  received  by  said  ex- 
ecutor in  his  fiduciary  capacity,  an  issue  of  fact  is  made  for  determinaUon. 

8l  8amb — BuRDBN  ox  Proof  to  Burcbakoi  xyo  Falsift. 

The  burden  of  proof  being  upon  the  objector  to  surcharge  and  falsify  the  aocounto, 
the  mere  fact  that  the  executrix  refuses,  on  notice,  to  produce  her  testator's  bank 
books  and  private  papers.  Is  Insufficient  to  show  that  he  received  the  funds  as  exeo- 
vtor. 

4.  SAMB — PkOBATB  PbAOTICB — FiXDIKOS  of  ReFEKEB — CONFLICTIKO  BVIDENOB. 

The  conclusions  of  a  referee  upon  an  issue  of  fact,  as  to  which  the  evidence  is  in 
oonfiict,  will  not  be  disturbed  by  the  surrogate. 

Freeman  J  Fithiandied  leavingawill  by  which  be  named  Lemuel  B.Clark 
executor,  and  hi.s  wife,  the  present  petitioner,  executrix.  The  Jatter  renounced 
her  right  to  administer,  and  letters  were  issued  to  Clark  alune.  Clark  died 
without  H  settlement  of  his  accounts,  and  by  his  will  made  his  wife  his  exec- 
utrix. Mrs.  Fithian  afterwards  retracted  her  renunciation,  qualitied  as  exeo> 
utrix  of  her  husband's  will,  and  cited  Mrs.  Clark  to  settle  her  husband's  ex- 
ecutorial accounts.    The  facts  are  fully  stated  in  the  opinion. 

Cornell,  Becor  <£■  Page,  for  petitioner.    &.  W.  CotterUl,  for  Mrs.  Clark. 

Ransom,  S.  Consideration  of  this  case  has  been  prevented,  by  the  volume 
of  other  business,  until  this  time.  Quick  decision  of  all  matters  is  very  im- 
portant to  persons  interested,  but  careful  examination  of  sucli  complex  plead* 
ings,  and  suob  a  mass  of  evidence,  such  voluminous  briefs  of  counsel,  and 
elaborate  opinion  of  the  referee,  as  we  have  in  this  case,  compels  the  employ- 
ment of  considerable  time.  The  questions  to  be  determined  are  not  difficult 
of  solution.  The  facts  t)eing  ascertained,  the  law  governing  the  rights  of  the 
parties  is  readily  discovered  and  easily  applied.  Certain  facts  upon  which  the 
rights  of  the  persons  interested  depend  will  not  be  denied,  to-wit:  The  life 
and  death  of  Messrs.  Fithian  and  Clark;  that  tliey  were  lawyers.and  for  many 
years  had  been  associated  in  the  practice  of  the  law  in  this  city,  under  the 
name  and  style  of  a  partnership,  known  to  the  public  as  "Fithian  &  Clark;" 
that  the  usual  evidence  of  the  existence  of  a  copartueraliip  between  lawyers 
is  found  on  inquiry  from  those  of  the  public  who  had  business  transactions 
with  theui;  also  evidence  from  the  same  class  of  persons  that  such  apparent 
partnership  was  of  a  limited  and  qualified  character,  as  between  the  part- 
ners: that  in  many  matters  of  business,  pursuant  to  mutual  agreement,  each 
of  the  members  of  the  Qrm  acted  entirely  for  himself,  although,  in  some 
instances,  the  particular  matter  was  conducted  in  the  firm  name.  The  fact 
that  Mr.  Fithian  died  before  Mr.  Clark,  and  left  a  will  appointing  the  lat- 
ter bis  executor,  and  that  he  qualified  and  acted  as  such  executor  until  his 
own  death,  is  not  to  be  disputed;  also  that  he  took  possession  of  Fithian's 
estate,  as  he  claimed  ic  to  exist,  as  his  private  books  and  papers,  and  all 
memoi-anda  which  would  of  themselves  afford  close,  if  not  exact,  informa- 
tion in  regard  to  all  his  personal  affairs,  and  als>>  the  character  of  bis  asso- 
v.3N.Y.8.no.4 — 18 
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ciations  with  Clark  genernlly,  as  well  as  particularly.  The  fact  of  Clark's 
death  several  months  after  Fithian's,  and  that  his  wife,  the  present  account- 
ing party,  was  left  liis  executrix,  has  duly  qunlifled,  and  has  been  and  is  ai-t- 
ing  as  such  executrix,  cannot  be  disputed.  It  is  also  undeniable  tliat  Clark, 
as  Fithian's  executor,  never  filed  any  inventory,  nor  rendered  any  account  of 
his  trust.  It  is  also  true  that  this  proceeding  was  instituted  by  the  petition  of 
Mrs.  Fitliian,  as  the  "  widow"  uf  Freeman  J.  Fithian.  She  does  not  appear 
in  the  inception  of  the  proceeiling  as  executrix  of  her  husband's  will,  but  later 
on  she  does  appear  in  orders,  etc.,  as  sole  legatee  and  executrix,  and  as  such 
sole  legatee  and  executrix  she  objects  to  the  account.  Tlie  power  of  this  court 
to  amend  process  and  pleading  is  ample,  in  proper  cases.  Whether  this  is  a 
proper  case  I  do  not,  of  course,  decide.  That  question  is  not  being  considered. 
It  is  a  fact  also  that,  upon  Mrs.  Fithian's  petition  as  "widow,"  a  citation  was 
issued  and  duly  served,  requiring  Mrs.  Clark,  "executrix  of  the  estate  of  Lem- 
uel B.  Clark,  deceased,  wlio  was  the  executor  of  the  estate  of  Freeman  J.  Fith- 
ian, deceased,  *  *  *  to  show  cause  wlty  you  should  not  render  and  settle 
an  account  of  the  proceedings  of  Lemuel  B.  Clark,  as  executor  of  the  estate  of 
Freeman  J.  Fithian,  deceaswl.    *    *    *" 

The  citation  is  the  mandate  of  the  court,  and  is  the  only  foundation  of  the 
proceeding.  To  it  and  the  statute  the  respondent  is  bound  to  look  for  iofer- 
mation  and  notice  of  the  nature  and  scope  of  the  proceeding,  and  his  rights, 
and  those  of  all  concerned,  depend  entirely  upon  the  terms  of  such  informa- 
tion and  notice.  In  this  proceeding,  then,  we  have  Mrs.  Fithian,  as  "widow," 
— that  i.s,  as  a  person  interested  in  the  estate  of  Freeman  J.  Fithian,  deceased. 
— entitled,  in  virtue  of  the  citation,  to  certain  relief,  to- wit:  That  Mrs.  Clark, 
as  executrix  of  her  husband,  render  and  settle  an  account  of  bis  proceedings 
as  the  executor  of  Fithian.  The  provision  of  the  statute  specially  referring 
to  a  proceeding  of  this  kind  is  found  in  section  2606.  As  to  the  accounting 
by  the  executor,  etc.,  of  deceased  executor, — to  this  section  we  must  go  to  as- 
certain the  jurisdiction  of  the  surrogate's  court.  It  is  as  follows:  "  Where  an 
executor  dies,  the  surrogate's  court  has  the  same  jurisdiction  upon  the  petiliuo 
of  his  successor,  or  of  a  surviving  executor,  *  *  *  or  of  a  creditor,  or  a 
person  interested  in  the  estate,  *  •  *  to  compel  the  executor  *  *  *  of 
the  decedent  to  account,  which  it  would  have  against  the  decedent,  if  his  letters 
had  been  revoked  by  a  surrogate's  decree.  *  •  *  The  surrogate's  court 
has  also  jurisdiction  to  compel  the  executor  *  *  *  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession,  or  is  under 
his  control.  *  *  *"  We  see,  therefore,  that  Mrs.  Fithian,  being  a  person 
interested  in  the  estate  of  Fithian,  liad  a  right  to  invoke  the  aid  of  this  court, 
to  the  extent  of  its  jurisdiction,  to  coibpel  Mrs.  Clark  to  account,  as  the  exec- 
utrix of  her  husband,  who  was  the  executor  of  Fitliian;  and  the  jurisdiction 
of  the  court  is  the  same  as  it  would  have  been  in  a  proceeding  against  Clark, 
in  case  his  letters  had  been  revoked  by  the  decree  of  this  coui-t.  Such  a  pro- 
ceeding could  never  be  held,  I  am  confident,  to  be  for  an  intermediate  ac- 
counting, but,  on  the  contrary,  one  for  a  final  account;  that  is,  for  a  judicial 
settlement,  and  lor  distribulion.  The  scheme  of  the  law  for  intermediate  ac- 
countings obviously  contemplates  an  investigation  of  the  accounts  of  an  ex- 
ecutor, etc.,  in  olfice,  and  the  purpose  is  clearly  set  out  in  the  statute,  to-wit, 
to  enable  the  court  to  say  whether  debts  or  legacies,  etc.,  may  be  then  paid. 
We  shall  be  confirmed  in  our  view  that  a  proceeding  under  section  2606  is  not 
and  cannot  be  other  than  fora  judicial  settlement,  by  turning  to  sections  2603, 
2605,  and  the  last  paragraph  of  section  2606,  already  quoted.  Section  2603 
provides  for  the  effect  of  a  decree  revoking  letters,  viz.:  "Upon  the  entry  of 
a  decree,  as  prescribed  in  this  chapter,  revoking  letters  issued  by  a  surrogate's 
court  to  an  executor,  »  ♦  ♦  his  powers  cease, "  (the  italics  are  mine.) 
Section  2605  provides:  »•  •  •  The  surrogate's  court  has  the  same  juris- 
diction, upon  the  petition  of  the  successor,    *    *    *    to  compel  the  persoB 
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wliose  tellers  have  been  revoked  to  account  for orddlTer  over  money  or  other 
property,  and  to  settle  his  account,  [italics  are  mine,}  vkkdk  it  would  have 
upon  the  petition  of  a  creditor,  or  peraon. interested  in  tlie  esb^  if  the  term 
of  oflBce  conferred  by  the  letters  had  expired  by  Its  own  limitation. "  The  sola 
purpose  of  section  2606  seems  clearly  to  be  to  provide  for  ascertaining  the  ron- 
dition  of  the  estate  of  the  deceased  executor's  decedent,  and  the  deceased  ex* 
ecutor'B  account  of  his  proceedings  thereon,  and  whether  any- trust  prop- 
erty, and  how  much,  has  come  to  the  hands  of  the  accounting  party,  and 
compelling  him  to  deliver  it  over.  I  hold  that  this  proceeding  is  not  for  an 
intermediate  accounting  of  Mrs.  ClHrk,  as  the  executrix  of  tlie  deceased  exec- 
utor  of  Fithian,  and  that  such  account  must  show,  so  far  as  she  had  or  could 
obtain  the  facts,  the  amount  of  money  and  other  property  her  testator  re- 
ceived and  paid  out  as  such  executor,  but  also  such  amount  of  money  or 
other  property  of  her  testator's  decedent  as  has  come  to  her  possession,  or  is 
under  her  control.  And,  as  already  shown,  if  any  such  trust  property  should 
be  found  to  have  come  to  her  possession,  or  is  under  her  control,  she  could  be 
compelled  to  deliver  it  over. 

We  have  now  shown  that  this  respondent  had  due  notice  of  the  nature  of 
the  account  she  was  required  to  render  and  settle,  and  aiso  the  scope  of  the 
judicial  inquiry,  and  its  legal  sequence.  It  is  important,  next,  to  ascertain 
what  questions  of  fact  are  in  dispute  between  the  petitioner  and  the  respond- 
ent.  Such  questions,  affirmed  on  tlie  one  side  and  denied  on  the  otiier,  con- 
stitute the  issue  of  fact  to  be  tried,  and,  in  this  proceeding,  were  sent  to  a 
referee  to  hear  and  determine,  subject  to  the  confirmation  of  his  report  by  me. 
The  issues  of  fact  in  this  proceeding,  as  in  all  others  of  a  like  kind,  are  to  be 
ascertained  by  an  examination  of  the  account  rendered,  and  any  objections 
thereto.  There  is  no  need  of  citing  authority  to  sustain  the  ruling,  nnd  no 
Anding  of  fact  or  law  should  be  sustained,  unless  it  is  fairly  within  the  issues 
raised  in  the  way  mentioned.  The  trial  of  the  issues  raised  in  this  proceeding 
lias  developed  a  sharp  conflict  of  evidence  upon  important  questions,  upon  all 
of  wliich  the  learned  referee  has  devoted  much  patient  lalxir,  and  in  tlie  main 
has  justly  disposed  of  all  the  questions  referred  to  him. 

The  order  of  reference  is  entitled  "In  the  matter  of  the  judicial  settlement 
of  Mary  .J.  Clark,  as  executrix,  etc.,  of  the  decedent  Lemuel  B.  Clark,  of  the 
account  of  Lemuel  B.  Clark,  as  executor,  etc.,  of  Freeman  J.  Fithian,  deceased. " 
This  order  was  entered  July  1, 1887.  and  all  proceedings  have  been  had  under 
it.  The  order,  after  reciting  the  fact  that  "the  above-named  executrix  has 
filed  an  amended  account,  to  which  objections  by  Harriett  J.  Fithian,  as  the 
widow,  sole  legatee,  and  executrix  of  Freeman  J.  Fithian,"  ordered  that 
"said  account  and  objections  be  referred  *  *  *  to  examine  the  same, 
and  to  hear  and  determine  the  questions  arising  upon  the  settlement  thereof." 
The  amended  account,  ^r«t,  purports  to  be  of  "all  the  money  and  other  prop- 
erty received  by  said  Lemuel  B.  Clark,  as  executor  of  the  estate  of  said  Free- 
man J.  Fithian,  from  the  time  of  said  Clark's  appointment  as  such  executor 
down  to  the  time  of  his  death,  so  far  as  I  have  any  knowledge,  information, 
or  belief  concerning  the  same;"  second,  the  fact  that  on  the  15lh  of  October, 
1884,  letters  testamentary  upon  the  estate  of  Fithian  were  issued  to  Clark, 
and  on  the  7th  of  July,  1886,  letters  testamentary  upon  the  estate  of  Clark 
were  issued  to  her, — Mrs.  Clark;  thirdt  that  Schedule  A,  annexed,  contains 
statement  of  all  the  property  received  by  Clark  as  such  executor,  and  belonging 
to  the  estate  of  Fithian.  This  schedule  sets  out  divers  items  of  property,  but 
does  not  include  the  money  alleged  to  have  been  received  by  Clark,  after  the 
death  of  Fithian,  for  fees  in  three  certain  lawsuits,  amounting,  after  certain 
deductions,  to  about$30,000.  There  is  annexed  to  his  account  a  scheduledes- 
ignated  "F,"  which  does  not  purport  to  be  a  statement  of  any  moneys  received 
by  Clark  as  executor  of  Fithian,  but,  instead,  what  is  alleged  to  have  been  re- 
ceived by  him  as  surviving  partner  of  the  law  arm  of  Fithian  &  Clark.    This 
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amended  account  was  filed  in  obedience  to  an  order  of  my  predecessor  of  De- 
cember 15,  1886:  "•  *  *  That  said  Mary  J.  Clark,  as  such  executrix  as 
aforesaid,  on  or  before  December 24, 1886,  file,  render,  and  settle  [italics  mine] 
an  amended  account,  including  all  the  money  and  other  properly  received  by 
said  Lemuel  B.  Clarlc,  as  executor  of  the  estate  of  said  Freeman  J.  Fithian, 
from  the  time  of  said  Clark's  appointment  as  such  executor  down  to  the  time 
of  his  death.  *  ♦  *"  On  appeal,  this  order  was  atHnned.  44  Hun.  457. 
Mrs.  Fitliian,  as  "widow  and  sole  legatee  and  executrix  of  Freeman  J.  Fithian, 
deceased,"  filed  objections  to  thq  amended  account — "First.  That  Schedule  F 
does  not  contain  any  statement  of  the  accounts  and  affairs  of  the  pretended 
partnership  of  Fithian  &  Clark.  Second.  That  business  conducted  in  the  name 
of  Fithian  &  Clark  for  n)any  years  was  not  so  conducted  for  their  joint  benefit, 
but  they  were  associated  for  mutual  convenience  only,  each  paying  certain 
portions  of  the  expenses  of  ofiloe  and  clerk  hire,  etc.,  but  each  attending  to 
his  own  business,  and  receiving  and  retaining  his  compensation  therefor,  and 
in  no  way  accounting  to'  the  other  therefor;  that  occasionally  said  Clark  pro- 
cured the  services  of  said  Fithian  as  counsel  in  the  former's  business,  for  which 
be  paid  him ;  that  said  Clark  never  claimed  that  a  partnership  existed  between 
him  and  said  Fitltian,  but,  on  the  contrary,  always  disclaimed  any  partner- 
ship; that  he  represented  to  her  (the  obj<>ctor)  that  he  had  only  received  $10,- 

000  in  the  New  England  Iron  and  Duryea  cases;  that  said  executrix,  Mary  J. 
Clark,  in  order  to  cover  and  benefit  by  the  maladministration  of  his  trust  by 
said  Clark,  now  pretends  that  such  a  partnership  did  exist;  that  said  executrix 
cannot  produce  any  statement  of  the  accounts  and  affairs  of  said  pretended 
partnership,  because  no  joint  accounts  were  ever  in  existence,  for  the  above- 
mentioned  reasons;  that  all  the  assets  mentioned  in  said  account  [Schedule  F^ 

1  assume]  belong  to  the  estate  of  said  Fithian  exclusively,  for  services  rendered 
by  him,  said  Clark  having  no  claim  thereon." 

The  sense  and  meaning  of  this  very  redundant  objection  I  find  to  be  that 
(he  objector  objects  to  the  omission  of  the  accounting  party  to  charge  Clark, 
as  executor  of  Fithian,  with  these  items,  and  demands  that  such  account  be 
surcharged  therewith.  We  find  here  an  issue  of  fact  to  be  tried,  involving 
the  question  of  partnership  between  Fithian  and  Clark  in  respect  of  tliese 
moneys.  Testimony  was  taken  on  this  issue.  On  the  21st  of  February,  1888, 
on  a  motion  made  by  the  objector  for  leave  to  interpose  a  further  objection, 
an  order  was  granted  by  roe,  duly  entered  and  served,  as  follows,  viz.:  "Or- 
dered that  said  Mary  J.  Clark  attend  before  the  referee  herein  at  his  office,  etc., 
and  be  examined  under  oath  touching  the  receipts  and  disbursements  of  her 
testator  as  the  executor  of  Freeman  J.  Fithian,  deceased,  and  also  touching 
her  receipts  and  disbursements  in  said  Fithian's  estate,  or  touching  any  other 
matter  relating  to  her  testator,  or  her  own  administration  of  said  estate,  or 
any  act  done  by  her  or  her  testator  under  color  of  his  letters,  or  after  said 
Fithian's  death,  and  before  such  letters  were  issued,  or  touching  any  personal 
property  owned  or  held  by  the  decedent  Fitlii.in  at  the  time  of  his  death:  and 
it  is  further  ordered  that  said  affidavit  of  said  Harriett  J.  Fithian  be  regarded 
as  an  additional  objection  interposed  by  the  objector  herein."  The  affidavit 
thus  allowed  to  stand  as  au  objection,  for  reasons  then  given  by  me  in  a  mem- 
orandum filed,  so  far  as  it  seems  to  me  essential  to  quote,  is  as  follows: 
<<«  «  «  '£hat  this  objector  is  informed  and  believes  the  greater  jiart  of  the 
moneys  collected  by  Lemuel  B.  Clark,  as  executor  of  said  Fithian's  estate, 
were  deposited  by  him  in  his  l)ank,  to  his  own  credit,  and  converted  by  him, 
and  invested  in  certain  securities  in  the  name  of  his  wife,  this  accounting  ex- 
ecutrix, and  that  she  now  holds  or  controls  the  same,  or  the  proceeds  tlioreof; 
that  the  objector  has  sought  to  prove  these  facts  by  said  executrix  and  the 
bank-books  of  said  Clark,  before  the  referee;  that  said  referee  has  ruli-d  that 
that  question  cannot  be  gone  into  before  him  in  the  present  status  of  the  case, 
but  has  adjourned  the  reference,  pending  an  application  for  further  author- 
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ity  from  the  surrogate. "  The  issues  of  fact  sent  to  the  referee  are  plainly  dis- 
cernible from  the  extracts  I  have  given  of  the  account  and  the  objeetions. 
The  respondent  most  earnestly  insists,  in  a  bulky  brief,  that  the  accounting 
party  has  had  no  notice  of  any  personal  claim  against  her.  Counsel  is  in  er- 
ror in  this  regard,  for  reasons  already  stated  in  the  Brst  part  of  this  memo- 
randum. The  charge  is  plainly  made,  although  buried  under  a  great  weight 
of  words,  that  Clark  was  not  tlie  partner  of  Flthian,  and  that  all  these  dis- 
puted items  of  moneys  were  collected  and  received  by  him  as  executor,  and 
not  as  surviving  partner  of  Fithian.  So,  also,  is  the  charge  that  Mrs.  Clark 
has  come  into  possession  of  these  moneys,  or  has  them  under  her  control, 
«qually  plain.  The  charges  or  allegations  by  the  petitioner  are  in  answer  to 
the  account  filed,  and  with  such  account  create  the  plain  issue  sent  to  the  ref- 
eree to  hear  and  determine. 

The  question  of  partnership  between  Fithian  and  Clark,  in  respect  of  the 
business  done  for  which  these  moneys  were  paid  to  Clark,  has  been  found  by 
the  referee  in  the  negative.  I  have  frequently  decided  that,  where  there  is  a 
conflict  of  evidence,  I  shall  sustain  the  referee.  The  latest  case  is  In  re 
OdelVt  Estate,  4  N.  Y.  Supp.  463.  I  have  examined  the  testimony ,  and  do  not 
find  any  eiTor  in  his  findings  of  fact  on  this  question.  He  finds  that  these 
moneys  were  received  by  Clark  as  executor  of  Fithian.  This  is  equivalent  to 
a  finding  that  there  was  no  partnership  iis  to  them.  The  petitioner,  in  a  brief 
of  equal  bulk,  as  earnestly  insists  that  the  referee  was  justified  in  finding  as  a 
fact  that  Mrs.  Clark  has  come  into  possession  of,  or  has  under  her  control,  these 
moneys.  He  stands  on  the  proposition  tliat,  as  she  received  the  bank-books 
and  private  papers  of  Clark,  and,  after  notice,  refused  to  produce  them,  it  is 
to  be  presumed  that  sucli  books,  etc.,  will  show  that  Clark  received  the  money 
as  executor,  and  that  slie,  as  his  executrix,  has  received  it.  The  learned  ref- 
eree has  taken  the  same  view,  and  has  found  tliat  fact,  biised  entirely  on  such 
presumption.  From  this  view  I  am  compelled  to  dissent.  The  burden  of 
surcharging  tiie  account  filed  was  upon  the  objector  as  to  the  moneys  in  ques- 
tion. He  was  bound  to  satisfy  the  referee  that  his  allegations  were  in  fact 
true.  It  was  not  enough  for  liim  tp  show  that  no  partnership  existed  between 
Fitliian  and  Clark  as  to  these  moneys,  but  he  should  liave  gone  further,  and 
shown  by  the  books  and  papers  of  Clark  and  of  Fithian,  doubtless  in  Clark's 
possession,  such  entiues  as  were  made  tlierein.  The  cases  cited  by  counsel 
for  petitioner  are  not  applicable.  Ou  the  other  hand,  tlie  accounting  party 
incurred  a  great  risk  by  refusing  to  produce  all  the  boolcs,  etc.,  that  were 
called  for,  because  his  notion  that  his  client  cannot  be  charged  personally  in 
this  proceeding,  or  that  she  is  not  sought  to  be  thus  chargol,  is,  in  my  view, 
clearly  erroneous.  Upon  his  theory  of  tiie  law,  his  position  is  sound,  as  this 
would  be  but  an  intermediate  accounting;  but  the  contrary  is  the  true  posi- 
tion. This  account  is  in  condition  to  be  judicially  settled.  Schltgel  y. 
Winekel,  2  Dem.  Sur.  232,  is  not  in  point. 

I  am  not  able,  on  the  evidence,  to  dispose  of  the  question  of  what  or  bow 
much  money  or  property  received  by  Clark,  as  executor  of  Fithian,  as  found 
by  the  referee,  has  come  to  the  possession  of  the  accounting  party,  or  is  un- 
der her  control. '  Upon  that  question  further  proof  must  be  taken.  The  par- 
ties should  apply  for  such  further  order  as  they  may  be  advised.  I  am  unable 
to  agree  with  the  learned  referee  in  his  finding  that  the  sum  of  $250.  paid  to 
Ilessrs  Norwood  &  Coggeshall,  should  be  disallowed.  A  proper  voucher  for 
this  payment  was  presented,  and  the  burden  of  impeaching  it  was  thereby 
cast  upon  the  objector.  In  all  respects  other  than  as  stated  the  referee's  re- 
port is  confirmed. 
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In  re  Tacke'b  Will. 
IthirrogateU  Court,  New  York  Cownty.    AuguBt  10,1888.) 

1.  WrLM— Capaoitt  to  Makb— Evidtocb.  ■ 

More  than  a  year  before  his  death  testator  personally  procured  Bubscribing'wlt- 
nesses  to  his  wUl,  which  liad  been  previoosly  drawn,  and  which  was  then  read  In 
their  presenoe,  and  declared  by  testator  to  be  as  be  deslrod  it,  and  was  left  in  the 
attorney's  safe.  The  witnesses,  who  were  testator's  neighbors,  and  had  knoivn 
him  for  many  years,  testified  that  he  was  of  sonnd  mind  and  memory,  and  nothing 
to  impeach  their  credibility  waa  shown.  The  attorney  was  not  called.  Contestant's 
evidence  showed  that  testator  had  promised  to  bequeath  his  property  to  the  prin- 
cipal legatee,  If  she  would  carQ  for  him  during  his  life;  that  she  did  care  for  him, 
maintaining  herself  during  part  of  the  Ume  by  outside  employment;  that  she  did 
not  know  of  the  wlU  until  some  months  after  its  execution.  Similar  prOTiositi<ms 
by  testator  to  others  had  been  rejected.  Four  partisan  witnesses  testified  to  In- 
temperate habits  aud  Irrational  conduct,  and  another  witness  testified  that  testator 
could  not  talk  intelligibly  nine  months  after  the  will  was  executed,  but  this  testi- 
mony was  rebntted.    Held,  that  testator  was  competent.* 

9.  Bamb— Contest— Costs— LiABiLiTT  op  Attobnkt. 

Under  the  provisions  of  the  statute,  that,  when  justice  requires,  the  contestant 
may  be  compelled  to  pay  costs,  and,  by  virtue  of  the  power  of  the  court,  to  compel 
the  attorney  or  counsel  to  pay  costs  in  case  of  palpable  bad  faith,  the  contestant  is 
liable  for  the  costs,  and  toe  attorney  and  counsel  should  have  a  hearing  upon  the 
question  of  their  liability. 

On  petition  for  revocation  of  the  probate  of  the  will  of  Christopher  Tacke.  de- 
ooased. 

Benjamin  F.  Serding,  for  contestant.  David  Welch  (Amos  &.  Bull,  of 
counsel,)  for  Eliza  Zundel  et  al. 

Ransom,  S.  On  the  28th  day  of  May,  1887,  a  petition  for  the  probate  of 
the  will  of  the  decedent  wus  Hleil  in  this  court  by  Eliza  Zundel,  a  devisee  and 
legatee,  in  whicli  she  alleged  that  the  decedent  left  no  next  of  kin.  The  sub- 
scribing witnesses  were  examined  on  the  15th  of  August,  before  the  probate 
clerk,  and  the  instrument  was  admitted  as  a  will  on  the  day  following.  On 
the  28th  of  September,  1887,  on  a  petition  filed  by  one  Henry  Paul,  a  citation 
was  issued  requiring  the  parties  to  the  original  proceeding  to  show  cause  why 
probate  should  not  be  revoked,  and  it  is  in  the  proceeding  thus  inaug^urated 
that  the  question  of  the  validity  of  the  instrument  is  to  be  considered.  The 
decedent  left  real  property,  consisting  of  a  house  and  two  lots,  situated  in  the 
annexed  district.  The  personal  property  was  a  few  household  effects  of  little 
value.  By  the  will  he  devised  the  house  and  lot  to  Mrs.  Zundel,  and  the  va- 
cant lot  to' her  son  Gustavus.  The  decedent  had  been  twice  married;  the  first 
wife  having  died  many  years  ago,  and  the  second  having  deserted  him  in  1884, 
taking  with  her  at  the  time  some  $2,000  in  money.  He  left  no  descendants. 
The  evidence  of  two  witnesses  shows  that  the  decedent  left  him  surviving  as 
next  of  kin,  a  brother,  August  Tacke.  and  the  children  of  another  brother, 
residing  in  the  province  of  Hanover,  in  the  kingdom  of  Prussia.  The  pro- 
ceeding to  revoke  the  will  was  begun  in  behalf  of  the  brother.  August  Tacke, 
by  Paul,  (who  is  a  resident  of  Philadelphia,)  under  a  claim  of  authority;  biit 
it  was  not  until  the  testimony  was  nearly  closed  that  a  properly  authenticated 
power  of  attorney  from  the  brother  to  him  was  produced.  On  the  afternoon 
of  December  16,  1885,  the  dect^dent  called  at  the  store  of  Mr.  Bremerkamp, 
one  of  ttie  subscribing  witnesses,  and  asked  that  he  accompany  him  thateven- 
ing  to  sign  bis  will.  Bremerkamp  assented,  and  the  hour  was  fixed.  Later 
he  called  on  the  other  subscribing  witness,  Mr.  Siemering,  and  requested  him 
to  go  with  him  to  the  otflce  of  the  attorney  for  the  same  purpose,  and  as  they 
left  iSiemering's  place  they  stopped  at  the  store  of  Bremerkamp,  whence  the 

■  On  the  general  subject  of  mental  capacity  to  make  a  will,  and  evldenoe  to  show 
mental  incapacity,  see  In  re  Bull,  2  N.  Y.  Supp.  62,  and  note;  In  re  Ogden's  Will,  Id. 
846;  Keithley  v.  StaHord,  (111.)  18  N.  B.  Rep.  740. 
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three  walked  to  the  office  of  Mr.  Heidermaii,  a  lawyer,  a  distance  of  about  six 
blocks.  As  tlioy  entered  tlie  otiice  the  decedent  stated  to  Heiderman  that 
Siemering  and  Bremerkamp  were  to  be  the  witnesses.  The  lawyer  produced 
the  will  from  his  safe  and  stoied  that  he  would  read  it  te  the  witnesses,  that 
they  should  know  its  contents,  and  it  was  read  in  their  presence.  Both  wit- 
nesses remembered  the  dispositive  provisions,  and  they  are  the  same  as  appear 
in  the  paper  in  question.  Having  read  it,  Heiderraan  asked  the  decedent 
whether  it  was  as  he  wanted  it,  and  he  gave  an  affirmative  reply.  The  at- 
testation clause  was  read.  Then,  under  the  direction  of  Heiderman,  it  was 
signed  by  the  decedent  and  by  the  two  witnesses;  they  lieing  shown  where  to 
plaice  their  signatures.  On  Ileidfrnian's  suggestion  the  paper  was  left  with 
bim  to  be  kept  with  the  decedent's  other  papers  in  his  safe.  The  witnesses 
substantially  agree  in  tlieir  statements  in  respect  to  what  took  place  at  the 
time  of  the  execution  of  the  instrument,  and  both  testified  that  he  was  of 
sound  mind  and  memory.  I  have  no  doubt  that  the  requirements  of  the  stat- 
ute were  complied  with.  Nothing  has  been  shown  to  disprove  the  facts  tes- 
tified to  by  them,  or  to  impeach  their  credibility.  Both  were  for  many  years 
residents  in  the  neighborhood,  and  are  house-owners,  and  had  been  acquainted 
with  the  decedent  for  many  years.  If  the  petitioner's  attorney  had  any  doubt 
of  the  trustworthiness  of  their  statement,  he  could  have  called  Heiderraan, 
who  drew  the  will  and  superintended  its  execution,  as  their  own  witness,  or 
could  have  procured  an  order  of  the  court  for  his  production  for  examimiUoD 
under  section  2618  of  tite  Cede  of  Civil  Procedure.  They  did  nut  do  so.  On 
the  conclusion  of  the  testimony  of  the  subscribing  witnesses,  the  counsel  first 
retained  by  the  attorney  for  the  petitioner  withdrew  from  the  ease.  The  sub- 
sequent proceedings  in  his  behalf  convince  me  of  the  want  of  good  faith  in 
contentioii*.  The  poverty  of  the  proofs  to  sustain  the  allegations  filed  was 
made  manifest  by  the  fact  that  his  counsel  called  as  their  first  witness  Mrs. 
Zundel,  the  principal  legatee,  by  whom  they  proved  abundant  reasons  for  the 
ben^actiun  in  her  favor.  Early  in  1885,  about  a  year  after  the  decedent  had 
been  deserted  by  his  second  wife,  and  be  had  become,  at  the  age  of  about  55, 
somewhat  enfeebled  and  incapacitated  for  the  labor  in  which  he  had  been  em- 
ployed, Mrs.  Zundel  and  her  four  children  became  tenants  in  his  house.  After 
two  months  the  decedent  proposed  to  her  that,  if  she  would  live  in  the  house 
and  take  care  of  him  during  his  life,  be  would  leave  his  property  to  her  after 
bis  death;  and  thenceforward  she  and  her  family  resided  in  the  apartments, 
she  holding  the  relation  of  housekeeper  for  him  until  his  death.  To  maintain 
her  family  she  worked  for  others  as  a  laundress  and  seamstress,  and  for  a  year, 
from  the  spring  of  l!j85  to  the  spring  of  1886,  she  was  employed  during  the 
day  in  domestic  service  with  a  family  in  the  neighborhood.  At  the  expiration 
of  that  year  the  decedent's  condition  became  too  much  enfeebled  to  admit  of 
ber  absenting  herself  from  the  house,  and  whatever  work  she  did  afterwards 
was  done  in  the  house,  or  was  occasional  employment  by  the  day  outside.  It 
-was  a  few  months  before  she  gave  up  her  position  as  a  domestic  that  the  will 
was  executed.  She  testified  that  she  did  not  know,  until  months  after,  that 
the  decedent  bad  made  a  will,  and  then  only  when  he  told  her  to  go  to  Heid- 
erman's  office,  and  have  him  read  it  to  her,  that  she  miglit  know  she  was  pro- 
vided for  in  case  of  deatli.  She  went,  and  Heiderman  took  the  will  from  the 
safe,  taid  her  that  she  was  provided  for,  and  with  Itis  statement  she  was  satis- 
fied. 

I  am  convinced  that  the  paper  was  prepared  and  executed  by  the  decedent 
as  the  I'esult  of  the  promise  that  he  had  made  Mrs.  Zundel  two  years  and  a 
balf  before,  when  she  entered  his  service  as  a  housekeeper.  That  she  is 
truthful  in  her  statement  of>the  agreement  made  to  give  her  his  property  on 
bis  death  as  her  recompense,  and  for  the  considerations  stated,  is  rendered 
probable  by  the  testimony  uf  Schwebiua  and  (ians,  both  of  whom  had  been 
neighbors  for  many  years,  and  had  been  intimately  acquainted  with  him. 
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After  he  had  been  deserted  by  hia  -wife,  he  made  a  proposition  lo  eaf h  to  give 
his  property  to  them  en  condition  that  the  recipient  sliould  tsike  «ire  of  him 
as  lung  as  he  lived.  In  each  case  the  offer  was  declined;  and  to  Schwebius 
the  decedent  subsequently  stated  that  he  was  a  fool  for  not  having  accepted 
the  proposition,  and  that  bis  property  was  to  go  to  Mrs.  ZiindeL  Against  this 
weiglit  of  evidence,  there  has  been  produced,  in  behalf  of  the  petitioner,  the 
testimony  of  Mrs.  May  and  her  husband,  and  Mrs.  Vetter  and  her  daughter, 
each  of  whom,  on  cross-examination,  admitted  tliat  they  were  unfriendly  to 
Mrs.  Zundel.  The  record  shows  them  to  hiive  testified  under  an  extreme 
'  bias.  The  amended  petition  for  revocation  was  supported  by  the  atBdavits 
of  the  two  women,  in  which  they  affirmed  the  scandalous  allegations  of  Paul 
contained  ill  the  paper.  Mrs.  May,  when  Brst  called,  was  prepared  to  prove 
declarations  of  Mrs.  Zundel,  intended  to  sustain  the  all^ation  of  undue 
influence.  They  were  properly  excluded  as  incompetent  by  the  assistant  who 
took  the  examination  of  the  witnesses  under  the  order  of  the  court.  She  was 
twice  recalled  at  subsequent  hearings,  and  both  she  and  her  husband  mani- 
fested an  undue  zciil  in  the  effort  to  prove  facts  in  support  of  the  petitioner's 
contention.  Mra.  Vetter  and  her  family  had  been  tenants,  in  the  decedent's 
house  during  his  life-time,  and  after  his  death  they  declined  to  pay  rent,  they 
having  decided,  to  their  own  satisfaction,  that  the  premises  were  without 
an  owner,  and  they  had  to  be  dispossessed  by  a  legal  proceeding.  Each  of 
the  four  witnesses  named  testified  to  long-continued  habits  of  intemperance 
on  the  part  of  the  decedent,  and  irrational  conduct,  and  that  for  two  years 
previous  to  his  death  he  had  been  p>aralyzed  on  one  side,  and  later  he  had  lost 
the  power  of  intelligible  speech.  The  testimony  of  witnesses  in  rebuttal  sat- 
isfies me  that  the  statements  of  the  decedent's  intemperate  habits  and  irra- 
tional acts  were  grossly  exaggerated,  and  In  some  respects  false.  There  is  no 
doubt  that,  at)out  the  time  of  the  execution  of  the  instrument,  he  had  had  a 
slight  paralysis  on  one  side,  which  necessitat«d  his  using  a  cane  in  walking, 
and  that  near  the  close  of  liis  life  lie  had  another  attack  of  the  malady,  which 
involved  his  vocal  organs  to  the  extent  that  it  made  it  difficult  for  him  to  speak, 
though  there  is  testimony  in  the  case  which  shows  that  even  then  bis  speech 
was  understood  by  those  who  knew  liim  well.  The  effort  was  to  show,  by 
the  testimony  of  the  Mays  and  Vetters,  that  this  disability  covered  a  period 
anterior  to  the  making  of  the  will.  To  accept  their  statements  must  be  to  im- 
pute perjury  to  Siemering  and  Breraerkamp,  the  subscribing  witnesses,  in 
-respect  to  whose  integrity  no  suspicion  has  been  shown  to  exist.  I  give  fall 
credence  to  their  statements,  and  wholly  discredit  the  evidence  of  those  who 
seek  to  prove  the  decedent's  physical  disability  and  mental  incapacity  at  the 
time  the  paper  was  executed,  and  there  is  but  little  in  the  case  to  show  that 
his  mind  was  not  sound  down  to  the  time  of  his  death.  The  testimony  of 
Schneef  uss  does  not  help  the  petitioner's  case,  for  he  did  not  see  the  decedent 
earlier  than  September,  1886,  and  his  impression  was  that  it  was  December 
of  that  year.  He  states  that  the  decedent  was  unable  to  speak  intelligibly. 
But,  whichever  period  was  correct,  it  was  many  months  after  the  signing  of 
the  will.  The  signature  to  the  will  is  plainly  written,  and  in  the  month  of 
February,  1887,  14  niontlis  after,  he  executed  a  mortgage  on  the  property  to 
Mrs,  Zundel,  and  the  signature  to  it  and  the  accompanying  bond  are  a  mani- 
fest deterioration  in  the  quality  of  penmanship  from  the  one  attached  to  the 
will,  and  it  is  fair  to  infer  from  the  difference  that  the  severe  shock  to  his 
physical  system  had  supervened  some  time  between  the  two  periods.  Thera 
is  nothing  shown  in  the  relations  to  the  petitioner  and  the  decedent  which 
should  lead  me  to  suspect  a  desire  on  the  part  of  the  latter  to  provide  by  a  tes- 
tamentary disposition  for  his  brother.  For  nearly  40  years  they  have  lieen 
separated;  the  decedent  having  been  nearly  all  the  time  in  this  country,  and 
the  brother  residing  in  Germany.  It  is  doubtful  if  any  coiTesp<mdenoe  was 
had  l>etwefln  them,  and  none  of  the  dece<1ent's  intimate  acquaintances  seem 
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to  have  been  aware  that  he  had  any  blood' relatives  In  the  world.  '  It  is  not 
probable  that  the  proceeding  would  have  been  begun  but  for  the  meddlesome 
interference  of  Paul,  who  was  an  acquaintance  nearly  40  years  ago.  For  mo- 
tives best  known  to  himself,  he  filed  a  petition  for  the  revocation  of  probate, 
and  about  the  same  time  intervened,  in  an  action  brought  in  the  superior 
cnui-t  by  Mrs.  ?undel,  to  foreclose  the  mortgage  covering  the  property  devised 
and  mortgiiged  by  the  decedent  to  her.  His  testimony  shows  that  the  pro- 
ceetling  was  champertous  in  its  inception.  After  the  execution  of  the  will 
was  proven  by  iinim|>eached  witnesses,  the  matter  should  have  ended,  unless 
those  acting  in  behalf  of  the  petitioner  had  aiilrmative  proofs  to  sustain  their 
allegation.  They  had  none.  Thenceforward  I  am  convinced  that  the  con- 
tention was  contin  lied  for  speculative  pn  rposes  only,  and  not  at  all  to  the  credit 
of  any  who  have  sought  to  aid  it. 

The  attorney  for  the  contestant  and  his  counsel,  who  have  had  the  practical 
control  and  management  of  this  contest,  will  be  given  an  opportunity,  on  the 
20th  of  September  next,  to  present  any  facts  which  may  explain  and  justify 
their  course,  and  at  the  same  time  I  will  consider  any  facte  and  hear  argument 
on  behalf  of  the  proponent  bearing  upon  the  same  subject.  The  statute  ex- 
pressly provides  that,  when  justice  requires,  the  contestant  may  be  compelled 
to  pay  the  costs  of  the  contest.  The  court  also  has  the  power,  in  a  case  of 
palpable  bad  faith,  and  fraud  on  the  part  of  the  attorney  and  counsel,  either 
or  both,  to  compel  them  to  pay  the  costs  personally.  As  to  the  contestant,  I 
have  no  doubt  now  of  his  liability.  I  am  not  clear,  however,  as  to  his  attor- 
ney and  counsel.  Let  a  decree  be  presented  admitting  the  will.  The  pro- 
ceeding will  be  placed  on  the  motion  calendar  for  September  20th  next,  for 
the  purpose  already  indicated. 


In  re  Huguks'  Estate. 
(iSurrogote'a  CawrU  Sew  York  County.    Ootober  19, 1888.) 

Alteration  o?  Ikstrdments— Whbk  Made— Pbbsiwptiok. 

Ad  alteration  in  s  voucher  will  not  be  oonsidered  to  have  been  made  after  filing, 
unless  the  evidence  establishes  such  to  be  the  fact. 

On  motion  to  confirm  the  referee's  report  in  the  matter  of  the  estate  of 
David  M.  Hughes,  deceased.  The  question  in  this  case  was  whether  the  words 
**to  date,"  erased  from  a  bill  (voucher  14a)  filed  with  the  account,  were  erased 
before  Or  after  it  was  filed.  The  remarks  of  the  surrogate,  referred  to  in  the 
■opinion,  do  not  appear  on  the  record. 

Hutefiins  <£  Piatt,  fur  the  executor.  Stephen  O.  Loohtoood,  special  guard- 
ian.   Austin  &.  Fox,  for  Waldo  Hutchins  and  others. 

Ransom,  S.  After  a  very  careful  reading  of  all  the  testimony  in  the  refer- 
■ence  to  .Judge  Rollins  in  this  proceeding,  I  have  decided  that  his  report 
should  be  confirmed.  The  ot>servatlon3  made  by  me  at  the  conclusion  of  the 
jtrgumeut  of  the  motion  to  confirm  the  referee's  report  were  fully  warranted, 
and  they  will  stand  as  a  part  of  this  memorandum.'  In  bis  opinion  the  referee 
■disposes  of  the  question  whether  the  voucher  14a  was  or  was  not  altered  after 
it  was  filed  in  this  court,  by  saying  that  the  evidence  does  not  satisfy  hiiu  that 
it  was  so  altered  after  it  was  filed.  I  substantially  agree  with  him  in  this 
regard.  From  all  the  testimony  I  am  unable  to  find  that  it  was  or  was  not 
.altered  after  it  was  filed.  I  regard  the  failure  of  both  sides  to  this  question 
to  prove  the  exact  fact  as  deplorable.  The  person  who  altered  this  voucher  so 
■carefully,  not  by  simple  obliteration  of  the  words  "to  date,"  which  would 
bave  been  the  natural  way'of  making  the  alteration,  but  as  a  matter  of  fact 
made  the  alteration  in  the  most  painstaking  manner, — really  extracting  the 

'The  observations  referred  to  are  not  reported 
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words  "to  date,"  aod  leaving  tUe  paper  so  that,  even  If  sabjected  to  reason- 
ably  dose  scmtiny  by  the  naked  eye,  it  would  appear  that  those  words  had 
never  been  in  fact  a  part  of  it, — it  seems  to  me,  should  have  been  made  Ut 
state  positively  that  he  did  not  make  such  alterations  after  it  was  filed.  He 
does  not  attempt  to  explain  why  he  was  at  such  pains  to  remove  from  the 
paper  all  evidence  that  the  words  "to  date"  had  once  been  a  part  of  it.  For 
his  o^yn  sake,  and  for  that  of  his  employers,  the  executor's  attorneys.  I  think 
he  should  have  done  so.  On  the  other  hand,  the  special  guardian,  it  seems  to 
me,  knew  to  a  certainty  whether  the  voucher  had  been  altered  after  it  was 
filed,  but  he  fails  to  testify  to  that  point  positively.  He  examined  this  voucher 
after  it  was  filed,  and  before  the  attorneys  for  the  executor  made  their  claim 
for  the  per  diem  allowance  for  many  days  of  service  prior  to  the  date  of  the 
voucher.  After  such  claim  was  made  he  again  examined  it,  and  it  seems  to 
me  he  should  have  been  able  to  testify  positively  as  to  its  condition  on  both 
occasions.  The  important  question,  therefore,  referred  to  the  referee  cannot 
be  fairly  settled  either  way.  One  question  is,  however,  at  rest.  This  voucher 
was  altered,  and  such  alteration  was  made  by  the  managing  clerk  of  the  execu- 
tor's attorneys,  and  the  purpose  and  effect  of  such  alteration  whs  to  clear  the 
way  for  their  application  for  the  pei'  diem  allowance  for  services,  for  which, 
as  matter  of  fact,  they  had  already  been  fully  paid.  One  other  fact  I  regard 
as  fully  established  by  the  evidence:  that  no  member  of  the  firm  of  the  ex- 
ecutor's attorneys  had  any  personal  knowledge  that  the  voucher  had  been  or 
was  to  be  altered  by  their  clerk.  Nor  have  I  ever  regarded  this  investigation 
as  reflecting  upon  them  personally,  but  rather  upon  the  "loose  and  clumsy" 
methods  (to  use  their  own  words)  of  business  in  their  office,  intrusted  to  the 
manngement  of  this  clerk.  There  was  no  clumsiness  displayed  by  him  ia 
altering  this  voucher;  but  in  his  feeble  attempts  to  explain  why  he  altered  it 
he  is  clumsy  enough.  The  testimony,  or  lack  of  testimony,  on  this  point 
alone  has  created  a  doubt  in  my  mind  which,  after  considerable  hesitation,  I 
am  of  opinion  is  a  reasonable  doubt,  of  the  actual  fraudulent  intent  of  this 
man.  I  give  him  the  benefit  of  the  rule  in  criminal  cases.  I  conclude,  there- 
fore, that  the  executor  is  entitled  to  such  costs  and  disbursements  on  the 
accounting  as  the  statute  authorizes,  to  be  ascertained  and  adjusted  under  the 
rules  of  this  court. 


In  n  Dblaflaine's  Estate. 
{SwrrogaWs  Oonirt,  New  Tork.Oountu-    November  28, 1888.) 

AXSOOTOBS  AND  ADKINWTBATORS— ACOOUKTINO— AtTOBNETB'   FkKS. 

Where  the  two  qualif  ving  executors  honestly  differ  as  to  the  manner  of  ex©- 
CUtini;  the  will,  and  each  employs  a  careful  and  able  attorney  to  assist  him  la 
the  discharge  of  his  duty,  each  is  entitled  to  be  reimbursed  for  the  amount  paid 
Us  respective  attorney, which  appears  to  have  been  fully  earned, whether  the  ^y^ 
ices  of  either  or  both  the  attorneys  were  beneficial  to  the  estate,  and  it  ia  immate- 
rial that  one  executor  qualified  before  the  other. 

Settlement  of  the  accounts  of  the  executors  of  John  F.  Delaplaine.  On  ex- 
ceptions to  referee's  report. 

Joseph  A.  Welch,  for  executor  Talbot  W.  Chambers.  Billings  d  Cardota, 
for  executor  James  Criiikshnnk.  James  MoG.  Smith,  for  American  Miss'y 
Ass'n  and  others.    L.  B.  Chaas,  for  Julia  A.  Chase. 

Ransom,  S.  The  only  question  debatable  in  this  proceeding  arises  on  ttie 
exceptions  to  the  referee's  disposition  of  the  claims  made  by  the  executors  for 
the  allowance  to  respective  counsel,  as  compensation  for  professional  services 
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rendered  hj  tbem  on  aubstantially  parallel  lines*  but  quite  Independent  of 
each  other,  under  the  separate  employment  of  the  two  qualifying  executors. 
I  do  not  entirely  agree  with  the  learned  referee  on  this  point.  In  all  other 
respects  I  confirm  his  views  and  his  report,  for  the  reasons  given  in  his  ex- 
cellent opinion.  I  do  not,  however,  feel  willing  to  admit  that,  although,  gen- 
erally speaking,  two  or  more  executors  are  jn  law  as  one  person,  they  are  so 
to  be  regarded  in  all  the  contingencies  that  may  arise  in  the  course  of  their 
administration.  They  are  the  chosen,  trusted  agents,  and  personal  repre- 
aentatives,  of  the  dead.  They  each  have  a  most  important  and  solemn  duty 
to  perform;  and  while  they  should  strain  earnestly  to  act  in  all  matters  in 
harmony  for  the  good  of  the  estate,  uniting,  if  possible.  In  policy,  and  act  on 
a  line  consistent  with  the  wishes  of  the  deceased,  neither  is  required  to  sub- 
mit to  the  dictation  of  the  other,  nor  to  surrendH-  his  positions  in  respect  of 
his  administrative  duties.  He  is  not  required  to  merge  himself  or  his  judg- 
ment in  the  office  or  judgment  of  liis  colleague.  The  fact  that  the  deceased, 
under  our  scheme  of  testamentary  ilisposition  of  property,  has  lawfully  ap- 
pointed two  or  more  executors  to  carry  out  liis  wishes  and  will,  furnislies  the 
only  reason  we  need  look  fur  to  sustain  this  view  of  their  rights  and  duties. 
The  deceased  person  must  be  held  to  have  contemplated,  not  only  the  possi- 
bility of  difFerences  of  opinion  among  his  executors,  but  the  extreme  prob- 
ability tliat  such  differences  would  arise.  In  such  an  event  it  surely  cannot 
be  held  that,  one  shall  submit  to  the  other;  that  he  shall  subordinate  to  the 
other  his  own  honest  conception  of  a  proper  line  of  policy  and  official  doty. 
There  can  be  no  doubt,  either,  but  that  it  is  the  plain  duty  of  the  executors  to 
honestly  strstin  after  harmony  in  all  respects  affecting  the  welfare  of  the  es- 
tate. On  such  appearing  to  be  the  history  of  tlieir  official  acts,  there  can  be 
no  difficulty  in  disposing  of  any  question  of  the  expense  of  their  administra- 
tion. 

In  this  case,  one  executor  qualiUed  first,  and  went  about  his  official  duty 
promptly  and  properly.  Every  act  on  bis  part  was  the  result  of  a  clear  ap- 
preciation of  his  office.  He  was  under  no  moral  or  legal  obligation  to  look  up 
any  one  or  all  of  the  persons  named  in  the  will  as  co-executors,  and  invite 
them  or  notify  them  to  qualify;  and,  on  the  other  hand,  the  fact  of  his  first 
qualifying  gave  him  no  right  in  office  in  the  least  superior  to  them  when  they 
should  qualify.  After  qualification  they  would  stand  equal  before  the  law, 
and  in  the  precise  attitude  that  the  deceased  wished, and  expected  when  he 
named  them  in  the  will;  and,  except  for  misconduct,  they  could  not  be  re- 
moved, nor  their  powers,  as  set  out  in  their  lettersof  appointment, — the  will, 
— be  limited  or  restricted.  If,  in  the  course  of  an  honest  effort  on  their  part, 
individually,  to  carry  out  the  wishes  and  will  of  the  deceased,  they  differ  iu 
judgment,  and  thereby  little  or  much  additional  expense  should  be  incuiTed, 
no  one  should  feel  surprised.  Such  a  contingency  must  almost  surely  arise 
in  the  administration  of  the  affairs  of  any  large  estate.  So,  also,  if,  as  in  this 
case,  the  executors  were  compelled  to  seek  the  aid  of  the  coui-t  for  safe  guid- 
ance of  their  judgment,  discretion,  and  power  in  procuring  a  construction  of 
the  will,  their  acts  in  that  regard  are  to  he  those  of  careful,  prudent  men,  act- 
ing honestly  on  a  line  of  duty  clependent  upon  individual  judgment,  not  upon 
a  line  marked  out  by  one  of  their  number. 

In  considering  this  case,  we  should  inquire  whether  the  executor  last  qual- 
ifying has  acted  in  harmony  with  these  principles.  I  fail  to  discover  any- 
where, in  the  facts  or  in  the  law,  anything  to  the  contrary.  The  simple 
avoirdupois  of  this  case  Is  enormous,  and  only  after  much  labor  have  I  pos- 
sessed myself  of  all  its  details  essential  for  the  decision  of  the  question  in- 
volved. The  learned  referee  took  the  conservative  view  that  but  one  counsel 
fee  for  all  the  legal  services  rendered  to  these  executors,  in  aiding  them  in  tlie 
discharge  of  their  important  duties,  can  be  properly  allowed  as  a  just  and 
reasonable  expense  of  administration.     In  this  respect  only,  as  already  re- 
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marked,  I  feel  compelled  to  disagree  with  hitn.  The  result  of  his  deoisIoD  Is 
to  deprive  one  executor  of  his  rights  at  the  expense  of  the  other.  To  make 
the  application  more  personal:  The  executor  flrat  qualifying,  in  the  proper 
discharge  of  his  duty,  employed  careful  and  able  attorneys  to  assist  and  ad- 
vise him  in  his  management  of  this  large  estate.  Such  employment  was  bis 
contract  with  tiiese  attorneys,  and  one  which  he  had  the  right  to  make,  and 
one  which  can  be  enforced  by  tliem  against  liim,  and  not  against  the  estate. 
There  will  be  no  difference  of  opinion  about  this  proposition.  Pursuant  to 
this  contract,  these  attorneys  have  labored  long,  and  with  that  measure  of 
ability  to  be  expected  of  gentlemen  deservedly  enjoying  their  high  reputation 
for  learning  and  ability,  and  for  integrity  and  fairness  in  their  profeBsional 
and  personal  relations.  Such  compensation  aa  they  have  fairly  earned  under 
this  contract  must  be  allowed  their  employer,  the  executor,  as  an  item  of  his 
just  and  reasonable  expense  of  administration.  It  would  not  be  right,  mor- 
ally or  legally,  to  disallow  one  dollar  of  their  claimed  compensation,  except 
on  satisfactory  evidence  that  they  did  not  earn  so  much.  The  referee  very 
properly  Qnds  as  a  fact  that  the  amount  claimed  by  their  client,  the  executor. 
in  this  behalf,  is  just  and  fair.  Because  the  other  executor,  in  the  independ- 
ent exercise  of  his  own  judgment,  was  unable  to  accept  these  gentlemen  as 
his  attorneys,  and  selected  another  in  whom  he  placed  his  trust  and  confi- 
dence, upon  whose  skill  and  learning  he  relied,  and  who,  as  the  facts  abund- 
antly show,  and  the  referee  finds,  was  eminently  fitted  in  every  way  for  his 
work,  furnishes  no  valid  reason,  in  my  opinion,  for  practically  setting  aside 
the  contract  made  by  the  first  qualifying  executor  with  the  attorneys  ena- 
ployed  by'  him,  and  making,  a  new.  contract  for  bim  and  them.  The  bald 
question  here  is  whether  Dr.  Chambers  was  compelled  to  adopt  the  policy,  tbe 
acts,  and  the  agents  of  Mr.  Cruikslmnk.  Was  he  obliged  to  follow  in  the  way 
pursued  by  Mr.  Cruikshank?  Clearly,  no.  As  well  might  Dr.  Chambera 
now  insist  that  Mr.  Cruikshank  should  have  adopted  his  policy,  his  acts,  iind 
his  agents.  The  intention  and  purpose  of  the  siittuto  is  that  the  surrogate 
shall  allow  executors  and  administrators  only  such  expense  of  their  adminis- 
tration as  he  finds,  from  the  evidence  in  the  given  case,  is  just  and  reason- 
able. Each  case  necessarily  depends  entirely  upon  the  facts  and  circum- 
stances therein.  Certain  well-worn  rules  of  decision  and  sense  must,  of 
course,  be  heeded  by  him ;  but  one  case  cannot,  in  the  nature  of  things,  be  an 
absolute  precedent  for  another.  In  this  case  the  will  was  so  unintelligible 
and  so  ambiguous  that  a  suit  in.  tbe  supreme  court  was  necessary  to  construe 
.it.  Mr.  Cruikshank  qualified  and  went  to  work  at  once,  as  he  should.  Dr. 
.Chambers,  another  executor,  thereafter  qualified,  and  went  about  his  business 
in  a  careful,  prudent  manner.  Both  executors  were  entitled  to  the  assistance 
.of  good  lawyers.  They  employed  them,  and  promised,  under  the  obligations 
of  a  lawful  contract,  to  pay  them  proper  compensation,  and  such  compensa- 
tion has  been  ascertained,  and  they  have  been  paid.  The  sums  so  paid  in  this 
case  appear  to  liave  l)een  fully  earned,  and  whetlier  really  tlie  services  of  either 
or  both  the  attorneys  for  the  respective  executors  were  or  not  beneficial  to  the 
estato  does  not  si<!nify  on  the  question  under  consideration.  That  inquiry 
has  been  made  by  the  referee,  and  on  ample  proof  he  has  found  the  value  of 
the  services  of  both  attorneys,  and  such  finding  settles  forever,  in  ray  view, 
any  possible  controversy  over  the  character  of  tbe  services.  I  have  no  diffi- 
culty in  holding,  in  this  case,  that  both  these  executors  have  acted  honestly 
and  intelligently,  and  always  within  the  limits  of  law,  and  that  they  are  each 
entitled  to  be  reimbursed  out  of  this  estate  for  the  sums  paid  by  them  respect- 
ively to  their  respective  attorneys;  and  for  the  figures  I  depend  on  the  find- 
ings of  the  releree, — my  purpose  being  to  confirm  his  report  in  all  respects, 
except  aa  to  his  legal  conclusion  that,  in  this  case,  there  should  be  one  coun- 
sel fee  allowed  to  these  accounting  parties.  I  have  given  patient  attention  to 
the  voluminous  briefs  filed  by  idl  parties  interested  in  this  estato,  and  have 
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examined  all  the  authorities  cited.  I  am  satisfied  that,  as  nearly  as  possible 
in  the  disposition  of  human  affairs  by  human  kind,  justice  baa  been  done  by 
me  to  all  concerned. 


In  re  Piialen's  Will. 
(St(TT0(7ate'»  Court,  Kew  York  County.    July,  1888.) 

1.  Wills — Rbvocatiox  or  Probate — Parties — Legatees. 

A  petition  for  rovocation  of  probate  of  a  will,  omitting  a  legatee  as  a  party,  should 
be  dismissed. 

2.  Same — Ambndmext. 

The  petition  may  be  amended  by  making  the  omitted  legatee  a  party,  though 
the  time  limited  ior  the  commencement  of  the  proceeding  itself  has  expired,  as- 
Code  ClTil  Proc.  N.  Y  $  kSlT,  providing  tbat  a  special  proceeding  is  Instituted 
vrhen  a  petition  is  presented,  if  citation  is  served  within  60  days  thereafter  on  the- 
adverse  party,  or  on  ono  or  more  of  the  adverse  parties  who  are  united  in  interest, 
does  not  apply  to  such  a  case. 

Petition  by  C.  J.  Phalen  to  revoke  the  probate  of  the  will  of  James  Pbalen, 
deceased.  The  executor,  Edgar  I/>ckwood,  moved  to  dismiss  the  petition  for 
want  of  parties,  wliich  was  granted,  and  tlie  plaintiff  moved  to  amend  the  pe> 
titiun  by  bringing  tlie  omitted  party. 

Chag.  H.  Woodrtiff',  for  petitioner.  Stetoart  it.  Sheldon,  for  Edgar  Lock- 
wood,  executor,  and  tlie  United  istales  Trust  Company,  trustee. 

Bansom,  S.  It  is  only  necessary,  for  the  purpose  of  deciding  this  motion, 
to  consider  one  proposition.  Tlie  petition  for  revocation  of  probate  omits  onfr 
party  necessary  to  be  brought  in  under  the  Code,  namely,  the  petitioner's  own 
wife,  who  is  named  in  the  will  as  a  legatee.  It  is  now  too  late  to  remedy  this 
defect.  Although  the  case  presented  by  the  petitioner  for  revocation  on  thia 
application  appeals  strongly  to  the  sympathy  of  the  court,  still,  the  jurisdic- 
tion in  tills  regard  bein<{  purely  statutory,  nothing  remains  but  to  dismiss  tli.fr 
petition.  See  Fountain  v.  Carter,  2  Dem.  Sur.  313;  In  re  Gouraud,  95  N. 
Y.  256;  Pryer  v.  Clapp,  1  Dem.  Sur.  387  The  petitioner  for  revocation  of 
probate,  having  made  a  motion  for  a  rehearing  of  the  application  to  dismiss  his 
proceedings,  which  was  denied,  asked  leave  tu  amend  the  petition  by  bringing 
in  the  uncited  party,  which  was  granted  on  July  12, 1888,  the  following  opin- 
ion )>eing  given:  "This  is  an  application  to  amend  the  petition  heretofore' 
filed  herein,  and,  being  a  proceeding  to  revoke  the  probate  of  the  will  of 
decedent,  is  objected  to  on  the  ground  that  a  new  party  cannot  be  brought  in 
after  the  period  limited  for  the  commencement  of  the  proceeding  has  expired. 
The  will  was  admitted  to  probate  on  the  8tli  day  of  April,  1887,  and  the  peti- 
tion for  revocation  was  fileJ  April  5,  1S88,  and  citation  issued  thereon,  re- 
turnable May  31,  1888.  The  petition  filed  herein  has  initiated  this  proceed- 
ing. In  re  Oouratid,  95  N.  Y  256.  Section  2517,  Code  Civil  Proc.,  which 
was  the  subject  of  consideration  in  the  case  of  Fountain  v.  Carter,  2  Dem. 
Sur.  813, 1  regard  as  inapplicable  in  the  particular  in  which  it  requires  the 
service  of  tlie  citation  within  60  days,  as  hei'ein  mentioned.  That  require- 
ment I  consider  as  entirely  confined  to  the  cases  of  persons  who  have  actually 
been  made  parties,  to  the  proceeding,  and  to  whom  the  citation  has  been  issued. 
Tlie  person  omitted  here  is  not  such  a  party.  I  shall  therefore  grant  the  prayer 
of  petitioner." 


In  re  Underhill's  Will. 

(Surroi7at«'«  Court,  Westchester  County.    August,  1888.) 

L  Tow.ss — Capaoitt  to  Take  Bequest. 

]  Kev.  Bt.  N.  T.  337,  $  1,  provides  that  each  town  as  a  body  corporate  has  capac- 
ity to  sue,  etc.,  to  purchase  and  hold  lands  within  its  own  limits,  and  to  purchase 
and  bold  suoh  personal  propertjr  as  may  tie  necessary  to  the  exercise  of  corporate 
or  administrative  powers.    Section  2  provides  that  no  town  shall  possess  or  exer- 
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dae  mj  corporate  powera  exoept  m  enumerated.  Held,  that  a  town  haa  no  au- 
thority to  receiye  a  oequeat  to  be  devoted,  under  certain  oondltlons,  to  the  areotiaii 
of  a  town  hall. 

9.  WlLl*— CONSTBDOTION— SCSPBNSION  OF  OWKBRSHIP. 


yoid. 
8.  Samk — Cbbation  or  Tbdst. 

The  fact  that  a  trust  is  created  in  regard  to  such  legacy  makes  no  diSerenoa. 

In  the  matter  of  the  probate  of  the  will  of  Edward  B.  Underhill,  deceased. 

On  the  application  of  Alfred  M.  Underhill,  residuary  legatee,  the  court  was 
asked  to  construe  and  determine  the  validity  of  certain  provisions  of  the  will 
as  to  the  disposition  of  personal  property,  embraced  in  the  Ufteenth  and  six- 
teenth clauses.  The  fifteenth  clause  devised  a  lot  to  the  town  of  Yorktown, 
for  the  purpose  of  erecting  thereon  a  town  hall,  on  couditiou  that  the  ball 
should  be  erected  within  three  years  after  the  testator's  death,  anil  then  pro- 
ceeded as  follows:  "And  I  further  give  and  bequeath  to  said  town  of  York- 
town  the  sum  of  three  thousand  dollars  towaids  the  erection  of  such  town 
hall  upon  the  plot  of  ground  above  designated:  provided,  nevertheless,  and 
this  bequest  and  devise  are  upon  condition  that  the  said  town  of  Yorktown 
and  people  shall  raise  the  sum  of  fifteen  hundred  dollars,  and  apply  the  same 
towards  the  erection  and  completion  of  such  town  hHll  on  such  lot  within 
three  years  after  my  decease."  The  sixteenth  clause  devised  to  the  execu- 
tors, in  trust,  another  lot  "for  the  purpose  of  erecting  thereon  a  liirge,  sub- 
stantial, and  tasteful  church,  for  the  use  of  an  Episcupalian,  Presbyterian, 
Congregational,  Baptist,  or  any  other  Christian  society  of  the  Protestant  faith, 
whichever  may  first  comply  with  the  conditions  of  this  devise  and  bequest. 
And  I  also  give  and  bequeath  to  my  said  executors,  in  trust  nevertheless,  the 
sum  of  three  thousand  dollars,  to  be  expended  toward  the  erection  of  a  church 
edifice  upon  the  site,  and  for  the  uses  before  specified.  And  I  also  give  per- 
mission and  right  to  such  society  to  quarry  granite  or  marble  stone  upon  my 
land  from  either  quarry  then  reiuiiining  unsold,  to  be  used  in  the  erection  of 
the  foundation  or  basement  of  such  edifice:  provided,  however,  and  the  fore- 
going devise  and  bequest  are  hereby  made  upon  the  express  condition,  tliat 
within  three  years  from  the  date  of  my  decease  tliere  shall  have  been  first 
.subscribed  and  paid  in  to  its  treasurer,  by  such  society  or  its  friends,  for  the 
purpose  of  the  erection  of  such  edifice,  the  sum  of  two  thousand  five  hundred 
dollars;  and  if  such  sum  so  subscribed  and  paid  in  and  expended  by  such  so- 
ciety shall  amount  to  the  sum  of  three  thousand  dollars,  or  any  sum  in  the 
excess  of  said  three  thousand  dollars,  in  such  case  the  foregoing  bequest  of 
three  thousand  dollars  shall  be  increased  to  the  sum  of  three  thousand  five 
hundred  dollars  so  to  be  paid  by  my  executors." 

M.  H.  Underhill,  for  applicant.    Abin  8.  Underhill,  tor  the  executors. 

Coffin,  S.  Two  objections  are  raised  to  the  validity  of  the  provisions  ol 
the  fifteenth  clause,  in  so  far  as  relates  to  the  bequest:  First,  that  the  town 
has  no  capacity  to  take  a  legacy;  and,  second,  because  the  absolute  owner- 
ship of  the  amount  of  such  legacy  is  illegally  suspended. 

It  is  provided  by  1  Rev.  St.  337,  §  I,  that  each  town,  as  a  body  corporate, 
has  capacity  to  sue  and  be  sued,  to  purchase  and  bold  lands  within  ite  own 
limits,  and  to  purchase  and  liold  such  personal  property  as  may  be  iiecessar} 
to  the  exercise  of  corporate  or  administrative  powers.  Section  2  provides 
tliat  no  town  shall  possess  or  exercise  any  corporate  powers  except  such  at 
shall  be  enumerated  in  that  chapter.  (Chapter  11.)  There  does  not  appeaj 
to  be  any  power  granted  to  a  town,  by  statute,  to  receive  such  a  legacy  as  th< 
testator  sought  to  bequeath. 

There  can  be  no  doubt  that  the  second  objection  is  well  taken.  There  is  ai 
an  illegal  SDspension  of  the  absolute  ownership  of  the  amount  of  the  legacy,  at 
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it  Is  not  limited  upon  a  life,  but  upon  a  period  of  time.  Our  statute  (1  Bev.  St. 
773.  §  1)  is  explicit  in  declaring  that  the  ateolute  ownership  of  the  personal 
property  shall  not  be  suspended  by  any  limitations  or  condition  whatever,  for  a 
longer  period  than  during  the  continuance  and  until  the  termination  of  not 
tnore  than  two  lives  in  being  at  tlie  death  of  the  testator.  To  render  such  sus- 
pension valid,  the  bequest  must  be  limited  on  a  life  or  lives.  It  Is  difficult  to 
conceive  how  a  limitation  of  three  years  may  not  be  longer  than  nntil  the  ter- 
mination of  the  lives  of  any  two  beings  in  existence  at  the  death  of  the  tes- 
tator. To  render  such  future  estates  valid,  they  must  be  so  limited  that  in 
every  possible  contingency  iliey  will  absolutely  terminate  at  such  period,  or 
they  will  be  held  vuid.  The  authorities  to  this  effect  are  abundant.  It  will  be 
sufficient  to  cite  Lewis,  Ferp.  170;  Hawley  v.  Jamet,  16  Wend.  62;  Schettler 
V.Smith,  41  N.  Y.  334;  Smith  v.  Edioards,  88  N.  T.  92.  The  legacy  at- 
tempted to  be  given  to  aid  in  the  erection  of  a  church  ediflce  must  be  declared 
void  on  the  same  ground.  That  a  trust  was  created  in  regard  to  It,  can  make 
no difFerence.  Smithy.  Edwards,  supra.  The  result  is  tliat  the  suras  so 
attempted  to  be  bequeathed  fall  into  the  residuum  provided  for  in  the  will 
Decree  accordingly. 


In  re  MoEvot's  Estatk. 
(Surroflate's  Court,  Westchester  County.    May,  1888.) 

L  CEABinia — SuFERaTiTious  TJbbb — yAi.n>iTT  or  Bequest. 

A  bequest  to  the  executor  of  a  sum  to  be  expended  in  having  masses  said  for  the 
repose  of  testator's  soul  is  void.'    Following  Molland  v.  A.laoek,  108  S.  Y.  813, 16 
N.  B.  Bep.  806. 
S.  Saiu — Objeotioss  to  Vauditt— How  Raised. 

On  accounting  by  the  executor,  the  contestant  having  classed  ^300,  attempted  to 
be  devoted  to  the  saying  of  masses,  with  the  charges  for  burial,  amounting  to  8900, 
his  objeotlon  that  the  expenditure  of  the  1800  Is' "unauthorised  In  law,  exorbitant, 
and  not  justified, "  is  sufficient  to  raise  the  question  of  the  Invi^di^  of  Uke  bequest 
for  masses. 
8.  Bzjbcutobs  iXD  AoiaNisTKATOBS— AocooNTnio— Fah-ubx  ov  Crxoitob  to  Pbssent 
Claim. 

The  objection  that  a  creditor  did  not  present  his  claim,  under  aotioe  to  oreditois 
to  do  so,  IB  not  aviallable,  on  accounting  by  the  executor,  on  which  a  balance  is  found 
In  his  possession. 
i.  Same — Patmbkts  bt  Thibd  Fbksoxs. 

One-half  the  amount  directed  by  the  win  to  oe  paid  for  a  particular  purpose  hav- 
ing been  contributed  by  a  third  person,  it  is  Improper  for  the  executor  to  credit 
hlmiiftlf  with  the  full  amount  paid,  and  charge  himself  with  the  tialf  contributed. 

lb  BaMB — 8AI.B  or  RBAI.TT  rOB  DBBTS — ^POWBBS  or  SUBBOOATB. 

On  accounting  by  an  executor,  the  surrogate  has  no  incidental  power  of  ordering 
a  sale  of  realty  for  payment  of  debts,  and  therefore  will  not  consider  the  question 
of  the  alleged  inTalidfty  of  a  conveyance  by  the  residuary  legatee. 
8.  Bamb — Ck>inrsB8ioN  bt  Lboatbb— Kkowlbdob  or  Execdtor— Liabiutt  to  Cbbi>- 

ITOB8. 

An  exeontor  who  Imows  of  a  oonversion  of  ttie  property  of  the  estate  by  the  residu- 
ary legatee,  and  of  a  claim  against  the  estate  upon  which  judgment  is  afterwards 
recovered,  but  malces  no  attempt  to  recover  the  value  of  the  property  so  converted, 
is  liable  for  such  value  to  the  claimant,  though  he  had  the  iMlief ,  based  upon  advice 
of  counsel,  that  no  such  judgment  wotild  be  recovered. 

On  accounting  by  William  P.  O'Connor,  executor  of  John  McEvoy,  de- 
ceased. The  will  bequeathed  to  the  executors  tt500,  to  be  expended  in  having 
masses  said  for  the  repose  of  testator's  soul.  Mary  Ann  Murphy  was  residu. 
aiy  legatee.  The  other  executor  named  in  the  will  did  not  act.  Tbe  real  es- 
tate, which  the  executors  were  empowered  to  sell,  was  conveyed  by  Mary  A. 
Murphy  to  John  A.  Walsh,  Silas  D.  Gifford,  as  receiver,  etc..  of  John  M. 
Masterson,  sued  for  the  foreclosure  of  a  mortgage  guarantied  by  testator,  and 
made  the  executor  defendant.    The  suit  resulted  in  a  deficiency  Judgment 

'See,  to  the  same  elfect.  In  re  Schwartz's  Will,  ante,  184.    Bee.  also,  note,  Id. 
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against  the  executor  for  $6,679.14.  The  account  stated  the  amount  coming 
to  the  executor's  hands  to  be  $1,444.82,  which  did  not  Include  two  Jersey  City 
twnds  for  $1,000  each,  and  showed  that  $500  were  expended  for  masses.  For 
opinion  on  appeal  see  post,  — . 

T.  0.  Barry,  for  the  executor.  .  R.  E.  Prime,  for  Gifford. 

Coffin,  S.  In  the  recently  decided  case  of  Holland  v.  Alcock,  108  N.  Y. 
312, 16  N.  E.  Bep.  305,  the  court  of  appeals  held  that,  where  the  testator  gave 
the  residue  of  his  estate,  amounting  to  about  $10,000,  to  his  executors  "for 
the  purpose  of  having  prayers  offered  in  a  Roman  Catholic  Church,  to  be  by 
them  selected,  for  the  repose  of  my  soul,  and  the  souls  of  ray  family,  and  also 
the  souls  of  all  others  who  may  be  in  purgatory,"  the  trust  attempted  to  be 
created  was  void,. because  there  was  no  beneficiary  in  existence,  or  to  come 
into  existence,  who  was  interested  in  or  could  demand  an  execution  of  the 
trust,  and  no  defined  or  ascertainable  living  person  had,  or  ever  could  have, 
any  temporal  interest  in  its  performance.  For  the  same  reason  the  trust 
attempted  to  be  created  by  the  will  in  this  case  is  void.  The  contestaafs 
counsel  did  not  base  any  objection  upon  tliis  specific  ground,  but,  seeming  lo 
class  the  $500,  attempted  to  be  devoted  to  the  saying  of  masses,  with  the 
cbaiges  for  burial,  amounting  to  about  $300,  as  funeral  expenses,  he  objected 
that  the  sum  of  $800,  paid  for  such  expenses,  was  "  unauthorized  in  law,  ex- 
orbitant, and  not  jnsliQed."  Still,  the  objection  may  be  re;^arded  as  broad 
enough  to  cover  the  question  relating  to  tiie  validity  of  the  trust,  wliicb  was 
void  in  its  creation,  and  whicli  has  been  executed  in  good  faith.  According 
to  tlie  case  above  cited,  the  expenditure  for  masses  was  "unauthorized  in  law." 
The  case  of  Holland  v.  Ahock  related  to  the  will  of  Thomas  Gunning. 
Smyth,  the  sole  acting  executor  under  that  will,  had  an  accounting  before  the 
surrogate  of  New  York,  in  whicli  proceeding  the  validity  of  the  trust;  for 
masses  was  recognized,  without  objection,  and  the  propriety  of  tlie  expendi- 
ture therefor  was  not  questioned.  No  appeal  was  taken,  and  the  surrogate's 
decree  in  the  matter  was  declared  by  the  supreme  court,  in  an  action  brought 
by  the  legatees  to  recover  the  sum  paid  for  masses,  to  be  binding  and  conclu- 
sive as  to  the  correctness  of  the  expenditure.  Bat,  in  this  case,  there  has 
been  no  adjudication  of  the  question  by  any  court,  and  it  must  be  held,  in  ac- 
cordance with  the  decision  of  the  court  of  appeals,  that  the  trust  is  void ;  and 
it  follows,  as  a  necessary  sequence,  that  the  payments  made  thereunder  were 
unauthorized,  and  that  the  executor  is  chargeable  therewith. 

The  executor  credits  himself  witii  the  full  sum  of  $500,  paid  for  masses  for 
the  repose  of  the  soul  of  the  deceased,  when  his  testimony  shows  that  be  so 
expended  $250  only,  the  other  $250  having  been  contributed  by  Mary  Ann 
Murphy,  and  with  which  he  charges  hiuisdf.  Of  course,  he  cannot  be  cred- 
ited with,  the  amount  he  paid,  and  should  not  be  charged  with  the  amount 
contributed. 

A  more  serious  question,  in  so  far  as  the  amount  involved  is  concerned, 
a-ises  as  to  the  liability  of  the  executor  for  the  sum  of  the  two  Jersey  City 
bonds,  valued  together  at  $2,060.  It  seems  to  be  well  established  that  sucli 
acts  of  negligence  or  careless  administration  as  defeat  the  rights  of  creditors 
or  legatees,  or  parties  entitled  to  distribution,  amount  to  a  devastavit,  for,  if 
persons  accept  the  trust  of  executors,  they  must  peilorm  it;  they  must  use 
due  diligence,  and  not  suffer  the  estate  to  be  injured  by  their  neglect.  2  Will- 
iams, Ex'rs,  1636;  Lawson  v.  Copeland,  2  Brown,  Ch.  156. 

The  facts,  as  disclosed  by  the  testimony,  are  these:  The  executor  knew, 
within  a  few  months  after  the  time  of  the  admission  of  the  will  to  probate, 
of  the  existence  of  the  decedent's  liability,  for  which  the  creditor  subsequently 
obtained  his  judgment.  He  also  knew,  during  the  life-time  of  the  decedent, 
and  shortly  before  his  death, that  he  was  the  owner  of  the  Jersey  City  bonds. 
When  he  sought,  after  he  became  executor,  on  several  occasions,  to  obtain 


Digitized  by 


Google 


Sur.Ct.  Westchester.]    im  be  masterton'b  ertate.  209 

possession  of  them,  Mary  Ann  Murphy,  who  had  the  custody  of  the  papers 
and  e£Fect8  of  the  decensed  when  he  died,  repeatedly,  during  siit  months,  de- 
nied that  she  had  thein.  She  sent  him  to  various  persons  and  places,  in  a 
vain  quest  for  them,  and  sevei'Hl  times  went  to  him,  and  inquired  if  he  had 
found  those  bonds  yet;  and  dually,  at  the  end  of  the  six  months,  confessed  to 
liira  that  she  had  tliem  all  tlie  time,  and  liad  recently  sold  them,  claiming  then 
that  they  Iiad  been  given  to  her  by  tiie  decettsed.  This  the  executor  did  not 
Ijelieve.  for,  when  he  tiled  his  veriQed  account  in  this  proceeding,  lie  stated  in 
it  that  these  bonds  belonged  to  tlie  deceased,  and  insisted  that  he  was  entitled 
to  his  commissions  on  the  amount  of  them.  She  had,  therefore,  at  tliat  time, 
in  her  hnnds,  the  proceeds  of  the  real  estate  cold  by  her,  and  also  the  proceeds 
of  the  sales  of  the  bonds,  together  amounting  to  about  $3,500.  This  the  ex- 
ecutor then  knew,  and  he  a£o  then  knew  of  the  claim  of  this  creditor;  yet  he 
utterly  neglected  a  very  plain  and  urgent  executorial  duty  in  not  taking  prompt 
measures  for  the  recovery  of  tiie  value  of  the  property  wrongfully  converted 
by  Miss  Murphy.  Perliaps  the  reason  why  he  did  not  do  it  was  a  belief,  based 
upon  the  advice  of  counsel,  that  the  creditor  would  fail  to  obtain  the  judg- 
ment which  be  afterwards  did.  As  between  Jier,  as  residuary  legatee  and  dev- 
isee, and  iiimself  as  executor,  had  she  been  the  only  person  interested  in  the 
estate,  he  might  have  been  justified  in  tolerating  her  misconduct,  but,  as  be- 
tween him  and  a  claimunt  against  the  deceased,  his  negligence  is  gross  and 
without  excuse.  It  is  unnecessary  to  consider  here  the  validity  of  the  con- 
veyance to  the  Bev.  Mr.  Walsh,  as,  assuming  it  to  be  void,  this  court  has  no 
incidental  power,  in  this  proceeding,  to  order  a  sale  of  the  real  estate  for  the 
payment  of  the  creditor's  claims.    Beran  v.  Cooper,  T2,  N.  Y.  317. 

It  is  objected,  by  the  executor's  counsel,  tliat  the  creditor  cannot  recover 
here,  because  he  did  not  present  his  claim  under  the  publislied  notice  to  cred- 
itors to  do  BO.  Conceding  that  tliere  was  no  such  formal  presentation  of  the 
claim,  in  this  instance,  as  the  statute  contemplates,  its  only  effect  would  be  to 
limit  his  recovery  in  any  action  he  might  bring  on  it,  to  the  amount  of  the  as- 
sets remaining  In  the  executor's  hands  iiniulministered  at  the  commencement 
of  the  action,  and  to  deprive  him  of  the  riglit  to  cOsts.  The  objection  cannot 
avail  in  a  proceeding  like  this.  But  the  etifect  of  this  decision  is  to  find,  vir- 
tually, in  the  liands  of  the  executor,  one-half  tlie  trust  fund  for  masses,  and  the 
amount  of  the  bonds  in  question.  A  decree  will  be  entered  in  accordance 
with  the  views  above  expressed. 


In  re  Masterton's  Estate. 
{SwrrogaWs  Court,  Westchester  County.    July,  1888.) 

BxBCDTOBS  ▲ss  Administkators — Frobatb  Pbacticb— Advbbsb  Claims. 

H.  and  C.  were  matden  sisters,  havine  no  near  relatives.  M.  died,  and  C.  qaalified 
as  her  admiDiBtratrix,  and  took  possessTon  of  hor  bank-accounts,  regarding  them  as 
her  own  property.  On  C.'b  death  her  executor  took  possession  of  the  accounts,  and 
incurred  expense  in  looking  after  them.  Bubsecjuently  it  was  discovered  that  M. 
bad  made  a  will,  leaving  all  hor  property  to  a  third  person.  On  petition  in  surro- 
gate's court  by  M.'s  executor  to  compel  C.'s  executor  to  surrender  the  bank-books, 
tbe  latter  answered,  setting  up,  in  substance,  the  above  facts.  Code  Civil  Proc.  N. 
IT.  I  ^10,  provides  tJiat  if  the  person  cited  shall  by  answer  duly  verified  assert  that 
be  18  the  owner  or  entitled  to  the  possession  of  the  property  by  virtue  of  any  lion 
or  special  property  therein,  the  surrogate  shall  dismisB  the  proceedings.  Helo,  that 
the  surrogate  could  not  determine  the  rights  of  the  parties  in  this  proceeding. 

In  the  matter  of  tlie  estate  of  Mary  Masterton,  deceased. 

Robert  F.  Todd,  executor  of  decedent's  will,  presented  a  petition  alleging 
that  Jolin  A.  Todd  has  in  his  possession  and  withholds  certain  savings  took 
pass-books  belonging  to  and  Iield  by  the  testatrix  at  the  time  of  her  death ;  and 
praying  that  said  Tudd  might  be  cited  to  attend,  and  be  examined  on  tbe  sub- 
ject. The  citation  issued,  and  Todd  filed  an  answer,  duly  verified,  as  follows: 
"  John  A.  Todd,  for  answer  to  tlie  order  of  the  surrogate  of  Westchester  county, 
v.3N.Y.s.no.4— 14 
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8»>'a:  (1)  That  be  lias  in  his  possession,  upon  which  there  uppeurs  tlie  name  of 
Msiiy  A.  Masterton,  three  bank-books,  as  follows:  No.  29,588  and  No.  107,4:17 
of  tlie  Manhattan  Savings  Institution  of  New  York  city;  and  No.  152,074  nf  the 
Emigrant  Industrial  Savings  Bank  of  New  York  city;  that  beside  these  hank- 
books  tliere  are  a  few  relics  or  keepsakes  of  small  value;  and  that  the  amount 
of  money  that  appears  to  be  due  upon  those  bool<B  is  about  $I,OiK).  (2)  He 
further  shows  to  the  court  that  the  said  Mary  A.  Masterton  was  a  sister  of 
Caroline  Masterton,  and  that  the  said  Mary  died  first,  leaving,  as  appeai-s  by 
the  decision  of  this  court,  a  last  will,  which  has  been  probated;  that  after 
Mary's  death  the  said  Caroline  administered  upon  Mary's  estate,  and  died  in 
ignorance  that  Mary  bad  ever  made  a  will.  (3)  That  Caroline  left  an  instru- 
ment in  writing,  purporting  to  be  a  will,  and  which  deponent  believes  was  a 
will,  and  wliich  is  now  in  the  surrogate's  court  for  probate.  (4)  That  for 
alxtut  two  years  before  Caroline's  death  this  deponent  acted  under  a  power  of 
attorney  for  the  said  Caroline  Masterton,  and  collected  her  interest  and  rents, 
and  in  that  way  became  possessed  of  these  bank-books.  (5)  That  under  the  will 
of  Caroline  he  is  a  legatee  in  bis  own  right,  and  i  nherits  a  legacy  which  was  de- 
vised by  the  terms  of  said  will  to  William  Todd,  who  is  a  deceased  son  of  your 
deponent,  and  that  he  is  the  executor  named  in  the  said  will  of  Caroli)ie.  (6) 
That  since  1885  he  has  had  charge  of  the  joint  property  of  the  two  estates; 
that  he  has  collected  rents,  paid  taxes,  attended  to  insurance,  made  repairs, 
gone  to  New  York  to  consult  Caroline  when  she  was  sick,  and  has  expended 
money  for  these  joint  estates,  for  no  part  of  whicli  has  be  ever  received  so 
much  as  one  cent  for  compensation.  (7)  He  further  shows  to  the  court  that, 
as  he  is  informed. and  believe^,  there  are  bills  more  than  enough  to  entirely 
use  the  money  on  those  bank-books.  (8)  That  Caroline  and  himself  expended 
money  upon  what  now  proves  to  be  partly  Mary's  property,  but  which  was 
not  known  to  either  at  the  time  to  be  such,  and  which  money  will — at  least 
half  of  It — have  to  be  returned  to  Caroline's  estate.  (9)  The  costs  of  Mary's 
sickness,  doctor's  bills,  and  funeral  expenses  were  paid  wholly  by  Caroline, 
while  unconscious  of  there  being  two  estates,  and  should  be  refunded  to  Caro- 
line's estate.  (10)  Mary's  will  gives  Carrie,  as  1  understand  it,  the  use  and 
income  of  her  property,  and  more  than  that.  It  gives  her  enough  to  live  on, 
and,  if  the  use  and  income  was  not  sufBcient  for  her  support,  that  she  could 
use  the  principal;  and  under  that  construction  there  is  a  large  amount  of 
money  which  is  now  due  to  Caroline's  by  Mary's  estate.  (11)  That  another 
reason  why  this  court  should  not  make  its  order  direi  ting  me  turn  over  these 
books  is  that,  as  I  am  informed  and  believe,  the  executor  of  Mary  Masterton 
is  entirely  irresponsible.  (12)  That  the  equities  in  his  own  favor,  and  as  pos- 
sible executor  of  Cari)line's  estate  are,  as  he  believes,  so  strong  that  this  court 
will  not  issue  its  order  against  him,  and  he  is  advised  that  the  foregoing  facts 
are  not  those  contemplated  by  section  2706,  which  is  the  provision  of  the  Code 
under  which  the  petitioner  is  moving.  Wherefore  be  prays  that  the  petition 
be  denied." 
L.  T.  Tale,  for  petitioner.    /.  8.  Millard,  for  respondent. 

Coffin,  S.  The  answer  to  the  petition  is  tnartiOoially  and  discursively 
drawn,  and  without  any  apparent  regard  to  the  requirements  of  section  2710  of 
the  Code,  as  amended  in  1881.  It  is  there  provided  that,  if  the  person  cited 
shall  interpose  a  written  answer,  duly  verified,  that  be  is  the  owner  of  said 
property,  or  is  entitled  to  the  possession  thereof  by  virtue  of  any  lien  thereon, 
or  special  property  therein,  the  surrogate  shall  dismiss  the  proceeding.  1 
think  it  may  fairly  be  considered  that  the  person  cited  in  this  Case  states  facts 
sufficient,  in  his  answer,  to  show  that  ha  claims  to  be  entitled  to  the  posses- 
sion of  the  property  in  question,  by  virtue  of  a  lien  thereon  for  his  coiumls- 
Bioni  and  servitiee  as  agent  for  Caroline  Masterton,  and  also  by  reason  of  a 
special  property  therein  as  the  executor  named  in  her  will.    As  the  intere.it 
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of  an  executor  in  the  estate  is  derived  primarily  from  the  will.  It  vests  in 
him  from  the  moment  of  the  testatrix's  death.  It  so  happens,  in  this  instance, 
that  the  will  of  Ciiroline  was  admitted  to  probate  pending  this  proceeding,  and 
before  the  answeir  was  filed.  As  the  interest  of  John  A.  Todd  in  her  estate 
became  vested  in  him,  as  her  executor,  at  the  time  of  her  death,  and  as  this 
property,  or  evidence  of  property,  was  in  her  possession  at  tliat  time,  it  would 
be  improper  for  this  court  in  this  proceeding  to  order  it  to  be  delivered  to  the 
executor  of  Mary  Masterton's  will. 

The  case  is  somewliat  compliciited.  Mary  9nA  Caroline  were  maiden  sis- 
ters, residing  together  at  Tarrytown,  having  joint  interests  in  some,  and  sev- 
eral interests  in  otlier,  property,  with  no  heirs  at  law  or  next  of  kin  nearer 
tlian  cousins.  Some  years  since,  while  on  a  visit  to  some  of  the  relatives  in 
Albany,  Mary  executed  a  will,  and  left  it  in  the  hands  of  said  Robert  F.  Todd, 
named  therein  as  executor.  She  then  rejoined  her  sister  in  Tarrytown,  studi- 
ously  concealing  from  her  the  fact  of  lier  bavins  made  a  will,  until  she  died 
in  October,  1883.  Caroline,  finding  no  will  of  Mary,  and  believing  her  to  have 
died  intestate,  took  out  letters  of  {Klministration  on  her  estate,  and  thus  came 
into  possession  of  these  pass-books  anil  other  property  of  Mary,  and  regarded 
herself  as  sole  owner  of  the  whole,  after  the  payment  of  debte.  etc.  As  she, 
personally  and  through  John  A.  Todd,  her  agent,  drew  the  interest  on  tlie 
amounts  of  the  deposits  In  the  savings  banks,  she  must  have  filed  with  them 
certificates  of  the  surrogate  that  she  was  the  duly-appointed  administratrix  of 
Mary's  estate;  and  the  accounts  are  still,  doubtless,  to  her  credit  as  such. 
Caroline  then  died,  in  May,  1887,  having  previously  made  a  will,  which  was 
then  offered  for  probate,  and  aJbout  the  same  time  the  will  of  Mary  .also  was 
presented  for  a  like  purpose.  Both  were  contested,  but  admitted  to  probate. 
If  the  executor  of  Mary's  will  were  to  take  pass-books  to  the  banks  with  the 
surrogate's  certificate  of  his  appointment,  the  banks  would  probably  refuse  to 
pay  him  funds  which  stand  to  the  credit  of  Caroline  as  administratrix.  How- 
ever that  may  be,  as  Caroline'^  estate  vested  in  interest  in  the  executor  of  her 
will,  and  as  she  claimed  to  be  the  owner  of  the  deposits  of  which  these  pass- 
books are  the  evidence,  and  to  the  possession  of  which  her  executor  claims  the 
right  by  reason  of  ^  special  property  therein,  the  present  application  must  be 
dismissed,  without  prejudice  to  the  petitioner's  pursuing  any  other  remedy 
open  to  him.  As  Caroline  dealt  with  the  property  left  by  Mary  as  her  own, 
and  as  she  may  have  made  deposits  in  those  banks  whicli  are  credited  on  these 
same  pass-books,  and  as  aihe  may  have  withdrawn  and  used  some  of  the  funds 
for  the  benefit  of  the  estate  of  Mary,  it  is  obvious  that  whatever  equities  may 
exist  as  between  the  two  estates  cannot  be  adjusted  in  this  proceeding.  Per- 
liaps  a  proceeding  under  section  2606  may  furnish  a  solution  of  the  difficulty. 
Proceeding  dismissed. 


Watson  v.  Coolet  et  at. 
(^P0rior  Court  of  Neio  York  City,  General  Term.    October  25, 1S8S.) 

Attoshbt  axo  CuniT— AorioN  roa  Ssbtioss — Rstuusmob. 

An  order  of  reference  will- not  be  made  in  an  action  by  an  attorney  for  services, 
unless  It  appears  that,  in  conseqaence  of  the  nature  of  the  demand,  and  of  the  proofs 
reqnlred,  it  would  be  impractioable  to  try  the  oaie  with  a  jury. 

Appeal  from  special  term. 

Action  by  Benjamin  F.  Watson  against  Pavid  C.  Cooley  and  .James  H. 
Holdane,  to  recover  for  professional  services.  Defendants  appeal  from  an  9r- 
der  of  reference. 

David  MoOlure,  for  appellants.    B.  F.  Watson,  for  respondent. 

Feb  CintiAy.  This  action  is  brought  to  recover  for  legal  services  rendered 
by  the  plaintiff  to  an  assignee  in  bankruptcy,  and  the  plaintiff  seeks  to  hold 
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the  appellant  liable  under  an  agreement  by  which  the  appellant,  with  others^ 
agreed  to  bear  and  pay  pro  rata,  in  proportion  to  the  amount  of  their  respect- 
ive claims,  all  such  costs,  charges,  and  expenses  as  have  l>een  or  may  liereby 
be  paid  or  incurred  in  and  about  the  proceedings.  The  courts  have  referred 
actions  of  this  character  witli  much  reluctance,  and  only  when  it  appeared 
that,  in  consequence  of  the  nature  of  the  demand,  and  of  the  proofs  required 
to  sustain  it,  it  would  be  impracticable  to  try  the  case  with  a  jury.  A  refer- 
ence entails'  large  additional  expense  on  the  defeated  pHrty,  and  adds  mucli  to 
the  burden  and  trouble  of  the  proceedings.  Litigants  express  much  dissatis- 
faction at  being  compelled  to  have  an  attorney's  claim  against  them  deter- 
mined by  a  brother  attorney,  and  it  is  clearly  for  the  best  interest  of  both  the 
profession  and  the  community  to  have  disputes  of  this  character  settled  by  the 
verdict  of  a  jury.  An  examination  of  the  bill  of  particulars  in  this  action 
fails  to  convince  as  that  a  referee  is  necessary.  The  bill  is  mainly  for  services 
rendered  In  four  suits  or  proceedings.  It  will  be  necessary  to  have  expert  tes- 
timony as  to  the  value  of  the  services  rendered,  and  the  value  of  all  the  serv- 
ices can  be  testified  to  by  tlie  witnesses,  so  that  it  will  not  be  necessary  to- 
prove  the  value  of  the  services  rendered  on  each  day,  as  separate  items.  The- 
amount  of  the  disbursements  are  inconsiderable,  and  we  see  no  reason  why 
the  case  cannot  he  satisfactorily  tried  with  a  jury.  The  order  appealed  from 
should  therefore  be  reversed,  with  $10  costs  and  disbursements,  to  abide  the . 
event  of  the  action. 


PbNNT  e.  KAIJ>ENBERa. 

(Superior  Court  of  New  York  City,  deneral  Term.    October  25, 1888.) 

COKTRACTB— DUTT  TO  ACCOtNT— WaIVEB— EviDKNCB. 

When  a  traveling  galesman  is  by  hia  contrikot  to  render  an  aooount  of  his  travd- 
ing  expenses,  a  demand  for  sucu  aooonnt  does  not  show  that  there  lias  been  no 
waiver  of  the  right  to  require  it,  where  it  appears  that  the  employer  had  been  pre- 
viously infiA'm^  as  to  the  amount  of  such  expenses,  though  not  in  writing. 

Appeal  from  jury  term. 

Action  by  Oliver  V.  Penny  9gainst  Frederick  J.  Kaldenberg,  for  services 
rendered  under  special  contract.  Defendant  appeals  from  a  jucQment  entered 
on  the  verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Sedgwick  and  Tbuax,  JJ. 

L.  B.  TreadvxU,  for  appellant.     A.  Loving  Cushing,  for  respondent. 

Skdowick,  J.  This  was  an  action  by  plaintiff  to  recover  from  defendant 
wages  stipulated  by  defendant  in  a  special  contract  to  \m  paid  to  plaintiff  for 
services.  The  first  position  taken  for  defendant  on  the  appeal  raises  a  ques- 
tion that  was  not  presented  on  the  trial.  The  second  position,  that  no  dis- 
charge of  plaintiff  was  shown,  presented  a  question  to  be  submitted  to  the 
jury.  The  third  position  was  that  the  plaintiff  being  bound  to  account  to  de- 
fendant for  his  traveling  expenses,  defendant's  demand  for  the  account  shows 
that  he  did  not  waive  the  rendition  thereof.  Tliis  is  not  to  be  sustained;  for, 
if  the  defendant  made  such  a  demand,  it  is  consistent  with  the  testimony  in 
the  case  that  the  demand  was  after  the  defendant  had  learned  from  pliiintrfT 
the  amount  and  objects  of  the  expenditures,  and  that  plaintiff  had  communi- 
cated this  in  a  manner  that  was  at  the  time  satisfactory  to  the  d>*feiid:int. 
The  defendant's  testimony  showed  that  plaintiff  had  given  some  account,  for 
the  former  said  to  the  latter  that  the  expenses  were  62  per  cent,  of  the  s;d"s. 
The  plaintiff  said  he  did  not  make  out  and  deliver  to  Mr.  Kaldenberg,  the  de- 
fendant, upon  the  plaintiff's  return  Iroui  bis  trip,  astatement  of  the  moncvs 
paid  for  traveling  expenses.  This  was  not  an  admission  that  he  bad  nut  in- 
formed the  defendant  in  another  competent  manner.  There  was  no  evidence 
that  the  defendant  exacted  that  the  plaintiff  should  make  out  and  then  deliver 
a  statement.    There  was  an  exception,  the  validity  of  whicii,  so  far  as  its 
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form  was  concerned,  is  doubtful,  to  the  charge  of  the  court  that,  if  the  Jury 
should  find  for  the  plaintiff,  the  amount  of  the  verdict  should  be  $729.  The 
defendant's  counsel  claimed  that  the  charge  was  erroneous,  for  the  reason  that 
the  plaintiff  should  have  been  charged  with  tlie  amount  of  traveling  expenses, 
Tvhich  was  about  $634.  That,  however,  depended  upon  whether  the  plaintiff 
had  accounted  to  the  defendant  as  to  tlie  traveling  expenses,  and  Tvhetber  he 
had  was  kft  to  the  jury,  and  it  was  left  in  a  proper  manner.  JiidKmentand 
order  appealed  from  affirmed,  with  costs. 

Tbuax.  J.,  concurs. 


Eppens  ft  al.  «.  MoObath. 
(CUv  Court  of  New  York,  Omeral  Term.    October  96, 1888.) 
1.  Salb— Action  roK  Priob — ^Fraud— Pbovinob  of  Jubt. 

In  an  action  for  goods  sold,  where  defendant  sllemB  that  the  goods  were  bought 
on  a  credit  not  vet  expired,  which  platntifls  admit,  out  give  evidence  to  show  that 
at  Idbe  time  of  the  sale  defendant  was  insolvent,  and  had  no  intention  of  paying  for 
lite  goods,  thas  avoiding  the  credit,  It  is  error  to  dismiss  the  complaint;  the  quee- 
tlOB  of  defendant's  insolvency  and  fraud  being  tor  the  jury. 
X  SAjn— Flbasino  and  Proov. 

The  fraud  relied  on  to  avoid  the  credit,  and  resolve  the  sale  Into  one  for  cash, 
may  be  proved  without  averring  it  in  the  complaint;  no  arrest  being  asked  for. 

Appeal  from  trial  terra. 

Action  by  Frederick  P.  Eppens  and  others  against  Thomas  McGratb.  Gooh 
plaint  dismissed,  and  plaintiffs  appeal. 

Argued  before  Nehrbas  and  McGown,  JJ. 

J.  George  Flammer,  for  appelhintB.  James  J.  Byrne,  {Charlet  L.  Cohn,  of 
coonsel,)  for  respondent. 

Nehbbas,  J.  The  plaintiffs  sued  for  goods  sold  and  delivered.  The  de< 
fendant  admitted  tlie  sale  and  delivery,  but  alleged  a  credit  of  60  days,  which 
bad  not  expired.  This  was  conceded  by  plaintiffs,  and  on  the  trial  they  sought 
to  prove  the  defendant's  insolvency  at  the  time  of  the  sale,  and  such  acts  on 
the  part  of  the  defendant  as  would  amount  to  a  fraud  upon  the  plaintiffs,  and 
avoid  the  credit  given,  and  resolve  it  into  a  sale  for  cash.  Many  facts  and 
drcumstaoces  were  proven,  both  by  the  cross-examination  of  the  defendant 
and  plaintiff's  witnesses,  which  might  fairly  lead  one  to  believe  that  at  the 
time  the  defendant  purchased  the  goods  sued  for  he  had  no  intention  of  pay- 
ing tlierefur.  It  is  idle  to  detail  the  various  facts  and  circumstances.  At  all 
events,  the  question  of  insolvency  and  fraud  sliould  have  been  submitted  to 
the  jury,  and  it  was  error  to  dismiss  the  complaint. 

The  plaintiffs  bad  an  undoubted  right  to  bring  their  action  in  the  form  they 
<idopt«d.  They  set  forth  their  contract  of  sale  and  delivery  to  the  defendant 
for  cash.  That  a  credit  given  may  be  avoided  by  the  fraud  and  insolvency  of 
the  defendant  is  elementary,  but  the  fraud  need  not  be  averred  in  the  com- 
plaint, as  an  order  of  arrest  has  not  been  »skeil  for.  It  is  an  ordinary  suit  on 
contract,  changed  into  a  sale  for  cash  by  the  defendant's  fraudulent  ucts.  So 
tliat  the  fraud  may  be  proved  on  the  trial  without  having  pleaded  it.  Wigand 
V.  StoAel,  *42  N.  Y.  120;  White  v.  Harrison,  I  City  Ct.  B.  482. 

There  was  abundant  evidence  to  go  the  jury  upon  the  question  whether  the 
defendant  obtained  the  goods  in  suit  by  fraud,  so  as  to  avoid  the  credit  given. 
and  the  dismissal  of  the  complaint  was  error. 

Jndgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  Uie  event. 

MoGowM,  J.,  concurs. 
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F.  A.  Kkmnedt  Co.  o.  McCk>BitACK. 
(City  Court  of  New  Tork,  Special  Term.    October  8, 1888.) 

OOBTB— 8>0ITBITT  fOB— NOST-RBMIDSNTS— FOBUON  CoBPOIULTIONg. 

Code  CItU  Froc.  M.  Y.  i  3160,  which  provides  that  a  plaintiff  in  the  city  oonrt 
"who  ha*  an  office  for  the  regular  transaction  of  business  in  person  within  the  city 
of  New  York,  is  deemed  a  resident  of  that  city  within  the  meaning  of  the  statute 
in  reference  to  Mcurity  for  coats,  does  not  apply  to  a  foreign  corporation  haying 
a  place  of  business  in  that  city,  and  anch  corporation,  on  bringing  an  action,  is  prop- 
erly required  to  give  security  for  costs. 

Action  by  the  F.  A.  Kennedy  Company,  a  foreign  corporation,  against 
Bernard  J.  McCorznack.  Motion  to  vacate  order  requiring  plaintiff  to  file  se- 
curity for  costs. 

Arthiir  Murphy,  for  motion.    Freeman  <t  Oreen,  contra. 

McAdahs,  0.  J.  Section  8160  of  the  Code,  which  provides  that  "a  plain- 
tiff in  an  action  brought  in  the  (city)  court,  who  has  an  office  for  the  regular 
transaction  of  business  '  in  person '  within  the  city  of  New  York,  is  deemed  a 
resident  uf  that  city,  within  the  meaning  of  sections  3268  and  3269  of  the  act," 
in  reference  to  security  for  costs,  does  not  apply  to  a  foreign  corporation  hav- 
ing a  place  of  business  in  tliis  city.  A  corporation  can  transact  businensonly 
through  agents,  and  cannot  in  any  case  be  said  to  transact  it  "in  person." 
This  is  particularly  so  with  a  foreign  corporation,  whicli  cannot  migrate,  but 
must  live  and  liave  its  being  in  the  place  of  its  creation.  Section  SltiU  wasev- 
Idently  intended  to  apply  to  natural,  and  not  to  artificial,  persons, — to  those  who 
do  business  "in  person,"  not  to  those  who  necessarily  do  it  tlirough  agents. 
Tlie  distinction  is  not  subtle,  but  obvious.  It  is  observable  in  section  3<i68, 
which  treats  of  "foreign  corporations"  as  well  as  "persons  residing  wilhont 
the  state," —  a  useless  duplication  of  terms,  if  these  phrases  are  to  be  held  to 
mean  one  and  the  same  thing.  The  order  requiring  the  plaintiff  to  Qle  secu> 
rityfor  costs  was  properly  made,  and  the  motion  to  vacate  it  must  be  denied, 
bnt  without  costs. 


FnzoBELiLD  V.  EquitabIjB  Bksebve  Finto  Life  Ass'n. 

(Ottt/  CoMt  of  New  Fork,  THcU  -SHerm.    November  SI,  1888.) 

InnuMOB— Hdtval  BBMitrFr— AsnssxxNTs— Confuo*  betwbbk   Fouot   axi>  Bt- 

luWB. 

A  provision  in  a  oertifloate  of  membership  in  a  mutual  life  association,  evidently 
contemplating  a  mortuary  assessment  to  meet  each  death  loss,  will  prevail  over  a 
clause  of  the  by-laws  of  the  association  tending  to  limit  the  iiumber  and  amoont  of 
assessments  to  be  levied,  inconsistent  ttaerewiUi,  though  the  apidioation  atipulatea 
that  the  by-laws  shall  be  part  of  the  oo&traot;  it  not  aweatiug  that  the  appUcant*s 
attention  had  been  called  to  the  dause. 

On  motion  for  new  trial. 

Action  by  Maggie  Fitzgerald  against  the  Equitable  Beaerve  Fund  Life  As- 
sociation on  a  certificate  of  membership  in  said  association  for  her  beneUt. 
Verdict  for  plaintiff. 

P.  Q.  JStckerton,  for  plaintiff.    McAdam  A  MeAdam,  for  defendant. 

Ehslich,  J.  the  blank  form  of  the  so-called  policy,  submitted  upon  the 
motion,  contains  this  language:  "Upon  thedeathof  a  memtter  a  mortuary  as- 
sessment shall  be  made,  (but  not  more  than  one  for  each  death,)  where  the  death 
fund  Is  sufficient  to  meet  the  claim  thereby  arising."  There  can  be  no  doubt 
that  the  real  intentof  the  entire  instrument  requires  that  the  word  "sufllcient" 
should  be  read  "insufficient,"  and  so  counsel  on  both  sides  have  treated  it  in 
their  briefs.  The  plain  meaning  of  the  contract  is  that  defendant  ahall  make 
a  mortuary  assessment  to  meet  each  death  loss,  unless  the  fund  is  already  suf- 
ficient for  that  purpose.    The  proof  elicited  from  defendant's  president  showed 
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that  such  assessment  would  have  realized  to  the  company  the  full  amdunt  of 
the  recovery  herein,  besides  the  reserve  which  the  by-laws  provided  for.  It 
furthei-  appeai-ed  thut  an  assessment  bad  been  made,  realizing  upward  of  $11,- 
000,  and  tlie  buiden  was  tl>en  upon  the  defendant  to  show  that  plaintiff  was 
not  JiiBtly  entitled  to  recover  the  f  uli  amount  of  her  demand  therefrom.  It  is 
truA  there  is  a  provision  among  the  by-laws  which  tends  to  limit  the  number 
and  amount  of  assessments  to  be  levied  upon  the  members,  but  this  is  a  pro- 
vision for  their  benefit,  and  might  be  waived  by  them.  If  assessments  were 
made  in  excess  of  that  limit,  which,  therefore,  the  living  members  were  not 
bound  to  pay,  but  in  fact  did  pay,  the  defendant  would  be  required  to  meet 
the  demands  of  its  beneficiaries  to  the  extent  of  such  payments.  This  pro- 
vision IS  not  specially  pleaded  as  a  defense,  and  its  only  bearing  or  pertinency 
would  be  its  influence  upon  the  amount  realized  from  the  mortuary  assess- 
ment, to  be  levied  upon  the  death  of  each  member,  and  it  furnishes  an  addi- 
tional reason  for  holding  that  the  fair  intent  and  meaning  of  the  contract  is 
that  the  rights  of  each  ^neBciary,  as  to  the  mortuary  fund,  shall  not  be  con- 
fused or  intermingled  with  those  of  other  claimants.  It  appears,  also,  that 
some  provisions  of  the  by-laws  justify  the  inference  that  a  commingling  of 
claims  and  an  apportionment  of  assessment  was  contemplated.  Tlie  question 
thereupon  arises,  the  by-laws  being  referred  to  in  the  policy  and  the  applica- 
tion therefor,  and  being  inconsistent  therewith,  which  must  prevail?  The 
better  reason  seems  to  require  that,  in  case  of  conflict,  tlie  language  of  the 
policy  shall  prevail  over  the  terms  of  the  by-laws.  The  holder  of  the  policy 
had  a  right  to  understand,  from  its  terms,  that  the  beneticiary  thereunder  would 
receive  upon  his  death  $2,000,  or  the  full  amount  of  an  assessment,  ordered 
for  her  benefit,  less  the  25  per  cent,  reserve.  He  had  a  right  to  assume  that 
the  by-laws,  to  which  it  is  not  claimed  his  attention  was  called,  would  be  con- 
sistent with  its  provisions,  and  adapted  to  carry  them  out.  These  considera- 
tions render  unnecessary  a  critical  review  of  the  rulings  upon  evidence  at 
the  trial.  It  was  not  claimed  that  there  was  sufficient  evidence  as  to  alleged 
misrepresentation  to  justify  the  submission  of  that  issue  to  the  jury.  If  it 
was  error  to  admit  the  policy,  except  in  connection  with  the  application  there- 
for and  the  by-laws,  these  also  were  received  at  a  later  stage,  and  the  error,  if 
any,  was  thereby  cured.  At  the  close  of  the  trial  defendant  did  not  ask  the 
■ubmission  of  the  cause  to  the  jury,  and,  if  the  real  contract  between  the  par- 
ties has  been  rightly  construed,  then  plaintiff  would  be  entitled  to  75  percent. 
of  all  a  full  assessment  would  realize,  up  to  the  amount  of  the  policy;  and  if, 
upon  the  evidence,  the  jury  had  found  a  verdict  for  less  than  $2,000,  thecourt 
would  have  been  legally  constrained  to  set  it  aside.  The  real  question  is  thus 
narrowed  down  to  the  interpretation  of  the  contract  itself.  Although  not  free 
from  uooertainty,  the  court  inclines  to  that  meaning  which  seems  the  more 
consonant  with  justice  and  the  fair  intent  and  understanding  of  the  parties. 
The  motion  for  a  new  trial  is  denied. 


BosBNWALD  et  al.  V.  Pbenix  Ins.  Co. 
{Supreme  Court,  Oeneral  Term,  Fbnt  Department.    Novembwr  83, 18S8.) 

iKBuaAsoB— Conditions  of  Pouct— Totai,  Loss— Abbitbatiox. 

K  clanM  in  a  flre  insurance  policy  stipulating  that  when  personal  property  shall 
be  damaged  the  assured  shall  put  it  In  order,  assorting  and  taking  an  inventory  of 
!•.,  and  that  tlie  amount  of  sound  value  and  of  damage  to  either  real  or  personal  prop- 
erty shall  be  determined  by  mutual  agreement  If  possible,  or,  If  not,  by  arbitration, 
does  not  apply  when  the  property  is  wholly  destroyed,  and  an  arbitration  is  not  a 
oondition  precedent  to  an  aoUon  on  the  policy  for  a  total  loss. 

Samx— Extent  or  LiABn,iTr. 

The  provision  concerning  arbitration  does  not  apply  when  no  difference  exists  as 
to  the  value  of  the  property  destroyed,  but  the  dispute  is  wholly  as  to  whether  de- 
fendant is  liable  for  the  market  value,  or  only  the  cost,  of  the  goods. 
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Appeal  from  circuit  court,  New  York  county. 

Two  actions  by  Edward  Rosen wald,  Ishhc  Rosen wald,  Henry  Rosen wald, 
and  Sigmund  Rosenwald  against  tlie  Ptienix  Insurance  Company  on  two  fire 
insurance  policies.  Ttie  causes  were  consolidated,  and  tried  by  the  court  in 
Ueu  of  a  jury.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Beady  and  Daniels,  JJ. 

Q,  A.  Black,  for  appellant.    B.  F.  BimMn,  for  respondents. 

Bbadt,  J.  This  action  was  brought  upon  two  policies  of  inauraiioe.  The 
property  insured  was  Wisconsin  leaf  tobacco  of  the  grade  of  1884,  and  was  in 
two  warehouses  in  Stougbton,  Wis.  It  was,  on  the  5(h  of  July,  1885.  totally 
destroyed  by  Bre.  The  policy  provided  that  the  loss  should  be  estimated  at 
the  full  cash  value  at  the  time  of  its  destruction.  It  should  be  noted  here  that 
the  ownership,  the  quantity,  and  the  value  of  the  tobacco,  its  destruction  by 
fire,  and  the  service  of  the  proofs  of  loss,  were  not  contested  by  the  defendant. 
After  the  fire  the  adjusters,  on  behalf  of  the  defendants  and  other  insunince 
couipanies interested,  met  at  Cliiciigo,  when  the  books  and  papers  of  the  plain- 
tiffs  bearing  upon  the  loss  were  produced.  The  adjusters  made  a  thorough 
examination  of  the  books,  but  claimed  that  the  plaintiffs  were  not  entitled  to 
the  market  value  of  the  tobacco,  and  offered  to  pay  them  the  actual  cost  of  it. 
There  does  not  seem  to  have  been  any  dispute  as  to  the  maritet  value,  the 
attitude  of  the  adjusters  being  that  the  plaintiffs  were  only  entitled  to  the  cost 
price. 

The  defendant  insisted — First.  That,  under  the  terms  of  the  policy,  no  ac- 
tion could  be  maintained  until  the  amount  of  the  loss  was  ascertained  in  the 
manner  provided  by  the  policy;  that  is  to  say,  by  arbitration,  inasmuch  as 
there  was  a  difference  as  to  the  amount  to  he  paid,  arising,  it  seems  to  be  very 
dear,  only  on  the  interpretation  put  upon  the  policy,  namely,  the  defendant's 
responsibility  only  for  the  cost  of  the  property  destroyed.  Sleoond.  That  the 
defendant  had  done  all  that  was  necessary  or  incumbent  upon  it  for  the  pur- 
pose of  securing  the  arbitration,  which  the  pla.ntiff  refused  to  grant  as  re- 
quested. 

The  plaintiffs,  in  answer  to  this,  contended  that  the  request  for  the  arbitra- 
tion was  not  made  during  the  period  allowed  by  the  terms  of  the  policy,  and 
that  the  refusal  to  arbitrate  was  not  absolute,  but  that  the  place  in  which  the 
defendant  desired  the  arbitration  to  take  place  was  inappropriate  and  unrea- 
sonable. There  are  some  propositions  resulting  from  this  contention  as  to 
arbitration  which  have  invoked  elaborate  examination  and  citation  of  authori- 
ties on  behalf  of  the  defendant,  and  it  may  be  conceded,  for  the  purposes  of 
this  decision,  tliat  the  terms  of  the  policy,  if  applicable  to  the  facts  and  cir- 
cumstances of  the  loss,  require  that  there  should  be  an  ascertainment  of  the 
amount  of  the  loss  by  arbitration  in  the  manner  therein  provided,  beforu  any 
action  could  be  maintained.  But  it  is  insisted  on  the  part  of  the  plaintiffs, 
and  it  seems  rightly,  that  these  provisions  relate  only  to  instances  in  which 
the  property  insured  is  partially  destroyed,  and  have  no  application,  therefore, 
when  it  is  totally  destroyed. 

The  policy  in  question  contains  the  following  provisions:  "When  personal 
property  is  damaged,  the  assured  shall  forthwith  cause  it  to  be  put  in  order, 
assorting  and  arranging  the  various  articles  according  to  their  kind,  separat- 
ing the  damaged  from  the  undamaged,  and  shall  cause  an  inventory  to  be  made 
and  furnished  to  the  company  of  the  whole,  naming  the  quantity,  quality,  and 
cost  of  each  article."  "The  amount  of  sound  valueandof  damage  to  the  prop- 
erty, whether  real  or  personal,  covered  by  this  policy,  or  any  part  thereof, 
may  be  determined  by  mutual  agreement  between  the  company  and  the  as- 
sured; or,  failing  to  agree,  the  same  shall  then,  at  the  written  request  of  eitlier 
party,  be  submitted  to  competent  and  impartial  arbitrators,  one  to  be  selected 
by  each  party,  the  two  so  chosen,  in  case  of  disagreement,  to  select  a  lliiid. 
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and  the  award  of  any  two  of  whom,  in  writing,  under  oath,  ahall  be  binding 
and  oonclusive  as  to  the  amount  of  sucb  loss  or  damage,  but  shall  not  deter< 
mine  the  validity  of  tiie  contract,  nor  the  liability  of  this  company,  nor  any 
other  question,  except  only  the  amount  of  such  loss  or  damage."  It  will  be 
observed  that  wluit  is  to  be  submitted  to  arbitration  under  the  provisions  just 
quoted  is  thenmonntof  sonnd  value  and  of  damage  to  tlie  property.  And 
this  necessarily  contemplates  that  the  sound  article  is  in  existence  but  has 
been  damaged,  and  that  the  arbitrators  shall  decide  as  to  the  extent  of  the 
-damage. 

It  is  quite  clear  that  this  provision  can  have  no  possible  relation  to  a  thing 
which  has  no  existence;  absolute  destruction  having  distinguished  the  loss. 
If  there  had  been  any  design  to  require  arbitration  where  a  total  loss  occurs, 
it  is  fair  to  presume  that  with  the  vigilance  which  marks  the  contracts  ma<le 
by  the  insurance  companies  it  would  liavebeen  set  out  in  the  policy.  The  ab- 
sence of  any  such  clause  or  agreement  makes  the  principle  declai-ed  in  Herr- 
man  v.  Insuranoe  Co.,  81  K.  Y.  184,  applicable  to  this  case,  viz.:  that  words 
in  a  policy  of  insurance  "must  he  taken  in  their  ordinary  sense,  as  commonly 
used  and  understood;  and  if  the  sense  in  which  they  were  used  is  uncertain, 
as  they  are  found  in  a  contract  prepared  and  executed  by  the  insurer,  they 
should  be  construed  most  favorably  to  the  insured."  And  as  was  said  in  Rann 
V.  Insuranee  Co.,  59  N.  Y.  387:  "In  the  interpretation  of  conditions  inserted 
In  and  making  part  of  the  contract  by  insurers,  and  in  language  chosen  by 
them,  care  should  be  taken  that  a  strained  and  unnatural  efTect  should  not  be 
given  to  words  and  terms  to  the  prejudice  of  the  insured,  and  in  no  uise  should 
they  be  extended  by  implication  so  as  to  embrace  cases  not  clearly  or  reason- 
ably within  the  very  words  of  the  condition."  And,  also,  in  Hoffman  v.  In- 
surance  Co.,  32  N.  Y.  405:  "It  is  also  a  familiar  rule  of  law  that,  if  it  be  left 
in  duubt,  in  view  of  the  general  tenor  of  the  instrument,  and  the  relations  of 
(he  contracting  paities,  whether  given  words  were  used  in  an  enlarged  or  a 
restricted  sense,  other  tilings  being  equal,  that  construction  should  be  adopted 
which  is  most  beneficial  to  the  promisee."  See,  also,  WUliamiion  v.  Insur- 
■anee  Co.,  26  U.  C.  C.  P.  266,  in  which  the  policy  as  to  the  provision  under 
consideration  was  similar,  and  in  which  the  court  held  that  the  provisions  for 
ascertaining  the  amount  of  damage  by  examination  or  appraisal  were  not  es- 
sential where  a  total  loss  was  claimed;  that  is,  where  no  claim  was  made  for 
goods  partially  damaged  or  destroyed.  If  this  view  be  correct,  there  is  no 
force  whatever  in  the  objection  that  the  arbitration  was  not  assented  to,  and 
very  little  doubt  is  entertained  of  the  correctness  of  the  view  expressed,  and 
it  is  controlling  in  the  proper  construction  of  the  provisions  of  the  policy. 

There  is  still  another  view  of  this  subject  which  must  inure  to  the  benefit 
of  the  respondents,  and  that  is  that  the  arbitration  only  follows  when  there  is 
■H  failure  to  agree,  and  that'is  a  condition  precedent,  therefore,  of  the  right  to 
arbitration.  It  has  already  been  suggested  that  there  was  no  real  dispute  as 
to  the  value  of  the  property  destroyed;  the  objection  being  as  to  the  obligation. 
■of  the  company  to  pay  anything  more  tlian  the  cost  of  the  property  destroyed. 
These  condusions  cover  the  points  presented  elaborately  and  ably  by  the  learned 
«oansel  for  the  defendant,  which  it  is  not  deemed  necessary  to  refer  to  1  n  detail, 
or  totake  up  consecutively.  Assuming  that,  when  the  facts  and  circumstances 
require  the  observance  of  the  provisions  of  the  policy  in  reference  to  arbitra- 
tion, that  formality  is  necessary  in  ascertaining  the  amount  of  damage,  and  is 
«  condition  precedent,  nevertheless  the  plaintiffs  are  entitled  to  recover  for 
the  reasons  already  given,  that  they  did  not  exist  in  this  case;  and  of  course 
all  suggestions,  propositions,  doctrines,  and  principles  in  reference  to  that  ele- 
ment of  the  defense  are  swept  away  as  having  no  application.  The  judgment 
should  be  affirmed,  with  costs. 

Van  Brcnt,  P.  J.,  and  Daniels,  J.,  concur. 


Digitized  by 


Google 


218  NEW   YORK   SUPri-EMEXT-  [Sup.Ct. 


HiTCBOooK  V.  BnooxLTN  GiTT  B.  Co. 
(Supreme  Ctntrt,  Oeneral  Term,  Second  Department.    Deoember  18, 1888.) 
House  and  Stbbbt  Railroads— Neougsnce—Dbbectivb  Appulakcxs — Bvidbsce. 

In  an  aoUon  against  a  street  railroad  company  for  Injuries  reoelved  in  aUKhting 
from  a  ear,  a  rerdict  for  plaintiff  cannot  be  sustained  where  the  only  ground  al- 
leged in  support  of  it  is  that  there  is  evidence  of  a  defect  in  the  car  step,  and  plain- 
tiff testifies  that  he  looked  at  the  step,  and  saw  nothing  wrong,  and  numerous  wit- 
nesses agree  that  it  was  not  defective.' 

Appeal  from  circuit  court.  Kings  coutity. 

Action  hj  Joshua  Hitclicock  against  the  Brooklyn  City  Bailroad  Company 
for  injuries  received  in  alighting  from  one  of  defendant's  cars.  The  car 
was  in  motion  at  the  time,  and  plaintiff's  allegation  was  that  something  pro- 
jecting upward  from  the  step  of  the  car  caught  the  heel  of  his  boot,  causing 
him  to  fcill.    Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnakd,  P.  J.,  and  Dykman  and  Pkatt,  JJ. 

Morris  &  Fearsall,  for  appellant.     C.  J.  Patterson,  for  respondent. 

Pratt,  J.  The  only  ground  upon  which  respondent  claims  to  support  the 
verdict  is  that  there  is  evidence  from  which  it  may  be  inferred  that  the  step 
of  the  car  was  in  bad  order,  from  which  cause  plaintiff's  injury  anise.  If  it 
be  that  any  such  evidence  appears,  its  effect  is  somewhat  shaken  by  the  testi- 
mony of  plaintiff  that  he  looked  at  the  step  before  he  placed  his  foot  upon  it, 
and  saw  nothing  out'  of  the  ordinary  course.  While  that  does  not  render  it 
absolutely  certain  that  no  defect  existed,  it  cannot  be  denied  that  it  has  much 
weight.  Added  to  this  is  the  fact  that  numerous  witnesses  on  the  part  of 
defendant  were  examined,  who  were  in  a  position  to  know  the  condition  of 
the  step,  and  all  of  whom  agree  that  it  was  in  perfect  order.  To  recapitulate 
the  evidence  would  not  be  profitable.  It  is  enough  to  say  that  we  cannot  re- 
sist the  conclusion  that  no  defect  existed  in  the  step,  and  that  plaintiff's  in- 
jury cannot  be  charged  to  sul-h  a  cause.  As  no  other  ground  is  suggested  to 
support  the  verdict,  it  follows  that  tlie  judgment  must  be  reversed,  and  new 
trial  ordered,  costs  to  abide  event.    All  concur. 


YOUHO  t).  ORIUm 
(Supreme  Court,  Oeneral  Term,  Second  Deparanent    December  18, 1888.) 

Awbait-Retiew— 'Wbioht  aud  SniFioiESOT  o»  Evidence. 

Where  the  evidence  at  the  trial  was  contradictorr  and  irreooncUable,  it  must  be 
assumed  on  appeal  tiMt  the  jury  gave  the  proper  solution  to  the  question  involred, 
and  their  veimct  will  not  be  disturbed. 

Appeal  from  circuit  court,  Kings  county. 

Action  on  contract  brought  by  Charles  E.  Toung  against  Frederick  GrilL 
Plaintiff  appeals  from  a  judgment  entered  on  a  verdict  for  $9.60  in  liis  favor. 
Thomas  A.  Baa^ord,  for  appellant.     Wm,  P.  Pickett,  for  respondent. 

Dykman,  J.  This  action  was  brought  to  recover  the  sum  of  996  for  newspa- 
pers containing  a  notice  of  the  business  of  the  defendant,  which  it  was  clamed 
he  bad  purchased  for  Uie  sum  named  in  the  complaint.  -It  was  the  claim  of 
the  defendant  that  the  contract  made  by  him  was  to  pay  $9.60  for  the  papers^ 
and  tliat  the  order  which  he  gave  the  plaintiff  did  not  embody  the  true  con- 
tract between  the  parties,  and  that  the  same  was  erroneoas,  and  signed  by 
him  under,  a  misrepresentation  of  Its  contents,  and  was  procured  by  fraud; 

■Respecting  the  liability  of  horse  and  street  railway  companies  for  negligent  injuriea 
to  passengers,  and  what  is  negligence  on  thepart  of  the  passenger  and  of  the  company, 
•ee  Railway  Co.  v.  Robinson,  (lU.)  18  N.  E.  Rep.  773, and  note;  Briggs  v.  Railway  uL 
(Mass.)  19  N.  E.  Rep.  19. 
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his  claim,  speciflcallv,  being  that  the  order  wbidi  he  gave  stated  the  price  of 
the  newspapers  at  •9.60,  whereas  the  instrnment,  as  drawn  by  the  agent  of 
the  pl^ntiff  who  procured  it,  was  an  order  for  $96,  which  the  defendant 
signed  without  reading. 

The  testimony  on  the  part  of  the  plaintiff  was  in  substantiation  of  his  claim, 
and  the  defendant  himself  testified  to  the  facts  set  up  tn  bia  answer  as  a  de- 
fense; and  the  case  was  stibraitted  to  the  jury  in  a  charge  which  is  not  given, 
and  which  must  therefore  be  assumed  to  have  been  without  fault.  The  ver- 
dict of  the  jury  was  in  favor  of  the  plaintiff  for  the  sum  of  89.60,  and  must  l>e 
received  as  an  adoption  of  tlie  testimony  of  the  defendant,  which,  if  taken  as 
true,  sustains  the  verdict.  Tlie  facts  were  sharply  disputed,  and  the  teeti- 
mony  wiis  contradictory  and  irreconcilable,  and  it  must  be  assumed  by  the  ap- 
pellate tribunal  that  the  jury  gave  the  proper  solution  to  the  question  involved, 
and,  in  that  view,  the  Veidict  cannot  l)e  disturbed.  The  judgment  and  order 
appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Hayeks  v.  Havens  et  al. 
(Supreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

I.  BZXCUTOKS  AND  ADMINISTRATORS— ACTIONS— KVIDEXCE—PrOKISB  OP  TkSTATOB. 

Evidence  that  plaintiff  lived  for  many  years  with  his  family  on  the  farm,  and  In 
the  house  of  his  father ;  that  he  worked  some  on  the  farm,  but  was  away  the  larger 
portion  of  the  time  at  work  at  his  trade :  that  be  bailt  additions  worth  several  hua- 
ored  dollars  to  tbe  house,  and  ocoupied  tnem  himself ;  that  lie  paid  for  many  article* 
brought  to  and  used  on  the  farm ;  ate  at  his  father's  table,  most  of  the  time  furnish- 
ing much  of  the  provisions';  and  paid  his  father  for  produce  of  the  farm  while  liv- 
ing there, — will  not  support  an  action  against  the  father's  executors  for  the  price  of 
the  work  an^  materials,  as  in  case  of  such  relationship  an  express  promise  of  pay- 
ment, or  circumstances  equivalent  thereto,  is  necessary  to  establish  a  liability.' 
S.  Samb — Appeal — Review — Rulinos  on  Evidence. 

Plaintiff  having  failed  to  establish  a  promise  of  payment,  the  questions  as  to  how 
much  and  whose  money  he  expended  for  the  benefit  of  testator  become  immaterial, 
and  the  exclusion  of  testimony  relative  thereto  was  not  error. 

Appeal  from  special  term,  Suifolk  county. 

Beference  under  tbe  statute  of  a  disputed  claim  by  Sidney  N.  Havens  against 
Adeline  P.  Havens  and  Lewis  Bowden,  execulors  of  Nicoll  Havens,  deceased. 
It  was  proved  before  the  referee  that  plaintiff,  who  was  testator's  son,  had 
been  to  California,  and  returned  in  1868,  bringing  with  him  his  wife  and 
children,  with  whom  he  lived  in  testator's  house  until  the  latter' s death.  He 
did  some  farm  work,  and  had  some  farming  tools  of  his  own,  but  was  a  car- 
penter, and  principally  engaged  at  his  trade,  being  a  large  part  of  the  time 
away.  At  different  times  during  his  residence  with  his  father  he  built  addi- 
tions to  the  house,  worth  several  hundred  dollars.  About  18  months  before 
testator's  death  he  told  tlie  draughtsman  of  his  will  that  he  had  given  the  farm 
to  plaintiff  by  his  will,  and  wanted  him  to  gO  on  with  it;  that  he  (testator) 
was  unable  to  work,  and  would  always  be,  but  that  plaintiff  was  well  enough 
off  with  what  he  had  given  him.  Different  amounts  were  shown  to  have  been 
paid  at  various  times  by  plaintiff  for  labor  done  on  the  farm,  and  for  articles 
purchased  and  taken  there, — such  as  hay,  pigs,  and  material  used  on  the  build- 
ings.   During  a  great  part  of  tbe  time  plaintiff  and  family  ate  at  the  same 

>  Where  one  rendering  services  is  a  member  of  tbe  family  of  tbe  person  served,  re- 
ceiving support  therein,  a  presnmption  of  law  arises  that  such  services  aro  gratuitous, 
and  to  authorize  a  recovery  therefor  an  express  promise  of  the  party  servea  must  be 
shown,  or  such  facts  and  circumstances  as  will  authorize  a  finding  that  the  services 
were  in  the  expectation,  by  one  of  receiving,  by  the  other  of  making,  compensation  there- 
for. Eeegan  v.  Estate  of  Malone,  (Iowa,)  17  N.  W.  Rep.  4ei.  See,  also,  on  tbe  neces- 
sity of  rikovring  an  express  promise  in  such  cases,  Ulrich  v.  Arnold,  (Fa.)  IS  Atl.  Rap. 
8S1,  and  note:  Neale  v.  Engle,  (Pa.)  7  Atl.  Rep.  80,  and  full  note;  Ormsby  v.  Rhoades, 
(Vt)  10  Atl.  Kep.  Taa,  and  note;  Mobley  v.  Webb,  (Ala.)  8  South.  Rep. 812;  Doremus  v. 
Lott,  1 N.  T.  Supp.  708;  Cooper  v.  Cooper,  (Mass.)  17  N.  E.  Rep.  899. 


Digitized  by 


Google 


220  NEW  TOBK  mjPPLEHEKT.  [Sup.Ct. 

table  with  testator  and  his  nrlfe,  and  there  was  evidence  that  plaintiff  furnished 
a  considerable  qnantity  of  the  provisions,  and  that  he  paid  testator  for  many 
articles  produced  on  the  farm  and  used  on  the  table.  There  was  no  proof  of 
the  ownership  of  the  money  with  which  plaintiff  paid  for  labor,  etc.,  nor  of 
any  express  promise  by  testator  to  pay  for  anything.  The  referee  found  for 
dufendanta,  and  judgment  was  entered  accoriUngly.    Plaintiff  appeals. 

Ai-gued  before  Babnabd,  F.  J.,  and  Dtkman  and  Pratt,  JJ. 

T.  F.  Bisgood,  for  appellant.     T.  M.  Oriffing,  for  respondents. 

Pratt,  J.  We  think  there  was  a  total  failure,  under  well-settled  principles 
of  law,  on  the  part  of  the  plaintiff  to  prove  any  express  direction  of  the  tes- 
tator for  the  doing  of  work,  or  furnishing  materials,  or  any  promise  to  pay  for 
the  same.  The  plitintlff  resided  on  the  farm,  and  apparently  had  the  common 
use  of  it  with  his  father  for  many  years.  The  improvements  were  for  the  con- 
venience of  the  plaintiff,  and  tli'e  money  paid  was  partly,  at  least,  for  his  bene- 
fit. We  might  surmise  that  he  expectied  to  have  the  farm  at  his  father's 
death,  and  thus  reap  the  benefit  of  the  improvements.  Even  in  such  case  the 
estate  would  not  be  liable  to  pay  in  the  absence  of  a  promise  of  that  kind. 
The  case  is  barren  of  any  direction  on  the  part  of  the  testator  to  the  plaintiff 
to  pay  out  money  or  make  improvements.  The  fact  that  the  plaintiff  resided 
so  long  with  his  father,  and  that  no  accounting  seems  to  have  been  bad,  ren- 
ders it  probable  that  the  plaintiff  never  intended  to  charge,  and  the  father 
never  expected  to  pay,  for  any  of  the  items  claimed.  The  case  seems  to  fall 
Within  the  principle  stated  by  the  referee,  and  enunciated  in  the  following  de- 
cisions,— Botoen  V.  Botoen.2  Bradf.  Sur.  336;  Kearney  v.  MoKeon,  85  N.  Y. 
187;  Lynn  v.  Smith,  35  Hun,  275. — ^to-wit:  That  no  recovery  can  be  had  by 
near  relations  living  upon  the  same  premises  in  common,  or  members  of  the 
same  family,  without  proving  an  express  promise  to  pay,  or  proving  such  facts 
and  circumstances  as  to  make  the  inference  plain  that  there  was  such  a  promise. 

The  exception  to  the  ruling  of  the  referee  in  excluding  the  question  put  to 
the  plaintiff  as  a  witness  in  his  own  behalf  need  not  be  considered,  as  the 
amount  paid  never  became  material  through  failure  to  prove  any  liability.  It 
was  of  no  importance  whether  plaintiff  expended  much  or  little,  unless  there 
was  a  promise  to  repay  on  the  part  of  testator.  The  question,  "State  whose 
money  it  was  that  you  paid  to  these  different  parties,"  was  also  properly  ex- 
cluded, for  the  reason  just  stated.  Assuming  that  it  was  plaintiff's  money, 
he  could  not  make  his  fat^her  his  debtor  without  a  request  to  pay.  The  ques- 
tion, "Did  you  do  any  farming  on  your  own  account?"  was  not  well  taken,  as 
the  matter  was  immaterial.  The  irresistible  conclusion,  from  a  careful  ratd- 
ing  of  the  testimony,  is  that  the  plaintiff  failed  to  make  out  a  case. 

Judgment  affirmed,  with  costs. 

Barnard,  P.  J.,  concurs. 

Dykman,  J.,  {concurring.)  This  was  a  reference  under  the  statute  of  a 
disputed  claim  of  the  plaintiff  against  the  administrator  of  the  defendants. 
The  plaintiff  was  a  son  of  the  testator,  and,  with  his  family,  occupied  a  por- 
tion of  his  father's  dwelling-house  in  Suffolk  county,  from  1868. until  his 
father's  death,  in  1885;  and  this  claim  is  for  services  during  that  period,  and 
for  materials  furnished  in  building,  and  work  performed  in  the  erection  of 
certain  buildings.  The  referee  has  found  that  the  materials  were  furnished 
for  the  building,  and  the  work  was  performeil;  that  the  labor  was  nut  per- 
formed by  the  plaintiff  under  an  a.;jreement  with  his  father,  nor  were  the  ma- 
terials furnished  or  money  paid  for  labor  performed  by  other  parties  by  author- 
ity or  under  the  order  or  direction  of  the  testator,  and  that  the  plaintiff  is  not 
entitled  to  recover  therefor.  The  report  is  sustained  by  the  proof.  The  plain- 
tiff falls  within  the  line  of  decisions  in  this  state  respecting  services  pei-formed 
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members  of  the  same  family,  where  no  implied  promise  to  pay  therefor  is 
Ised  by  the  law,  and  the  report  of  the  referee  is  justified  by  that  class  of 

988. 

Xlie  judgment  should  Uierefore  be  nflirme.i,  with  costs. 


Board  of  SurEnvisoRs  t>.  City  of  Kingston. 

{Supreme  Court,  Ocneral  Term,  Second  Deijanment.    December  18, 1888.) 

OB  ASD  Poor-Laws — Issake  Criminai.8 — LiABitrTT  for  Sepport. 

Under  Laws  N.  Y.  1874,  c.  446,  tit.  1,  art.  3,  §  32,  providing  that  when  a  poor  In- 
sane criminal  is  committed  to  any  state  lunatic  asylum  the  expense  shall  be  paid 
by  the  county  from  which  he  is  sent,  and  may  be  recovered  from  any  town,  city,  or 
county  liable  for  his  maintenance  elsewhere,  and  under  the  charter  of  the  city  of 
Kingston,  which  provides  that  the  city  shall  constitute  a  separate  poor-district, 
and  shall  not  be  liable  for  the  support  of  paupers  or  lunatics  of  the  residue  of  the 
county,  and  that  the  residue  of  the  county  shall  not  be  burdened  with  the  main- 
tenance of  those  of  the  city,  a  county  in  whose  jail  such  poor  insane  criminal,  a  re- 
sident of  Kingston,  was  confined,  and  whence  he  was  removed  to  an  asylum  for  in- 
sane criminals,  by  order  of  the  county  judge,  may  recover  the  expense  of  his  re- 
moval and  maintenance  from  the  city. 

Appeal  from  special  term,  Suffolk  county. 

Action  by  the  board  of  supervisors  of  Suffolk  county  against  the  city  of 
ngstoii  to  recover  furtlie  expense  of  maintaining  an  insane  criminal,  a  resi- 
nt  of  the  city,  in  tlie  insane  asylum  for  criminals  at  Auburn.    Judgment 
demurrer  to  complaint  for  plaintiff,  and  defendant  appeals. 
Argued  before  Dykman  and  Pkatt,  JJ. 
G.  D.  U.  Haahrock,  for  appellant.     T.  if.  Qriffivg,  for  respondent. 

Dykman,  J.  In  the  year  1875  John  Gill  was  indicted  in  the  county  of 
ffolk  for  an  assault  with  intent  to  kill,  and  was  in  confinement  in  the  county 
1  of  Suffolk  county  under  that  indictment  He  was  a  resident  of  the  city 
Kingston,  in  Ulster  county,  and  after  his  indictment  he  was  committed  to 
s  Hudson  river  state  hospital  fur  the  insane  by  the  county  judge  of  Suffolk 
unty,  and  afterwards  he  was  transferred  from  that  hospital  to  the  city  asy- 
m  fof  insane  criminals  at  Auburn,  where  he  has  since  remained.  The 
iinty  of  Suffolk  paid  $1,760.71  for  his  support  and  maintenance  in  the  asy- 
lu,  and  this  action  is  brought  for  the  purpose  of  recovering  from  the  city  of 
ngston  the  aniuiint  so  paid  by  the  county  of  Suffolk  for  the  support  of  such 
iminal.  These  facts  are  substantially  stated  in  the  complaint  in  the  action; 
d  it  was  also  stated  that,  at  the  time  of  the  commitment  of  Gill  to  the  asy- 
oa,  he  did  nut  have,  and  has  not  since  hud,  sufficient  means  to  support  him- 
If,  nor  any  father  or  mother  or  children  of  sufficient  financial  ability.  It  is 
10  stated  in  the  complaint  that  the  claim  of  the  county  has  been  presented 
the  treasurer  of  the  city  for  payment,  and  that  no  part  of  the  claim  hits 
en  paid.  The  defendant  interposed  a  demurrer  to  the  complaint,  upon  the 
ound  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
ainst  the  defendant.  A  trial  hits  been  had  upon  the  demurrer,  and  judg- 
3nt  has  been  entered  thereun  in  favor  of  the  plaintiff,  from  which  the  de- 
iidant  has  appealed.  It  is  the  claim  of  the  defendant  that  tiie  liability  for 
e  maintenance  of  tlie  insane  criminal  rests  upon  the  county  of  Ulster  in 
B  first  instance,  or  of  the  commissioners  of  the  almshouse  of  the  city  of  Kings- 
n,  and  that  no  liability  is  imposed  by  the  Statute  upon  the  city  itself. 
This  action  is  based  upon  the  provisions  of  section  32,  tit.  1,  art.  2,  c.  446, 
tws  1874,  in  relation  to  the  care  and  custody  of  the  insane.  That  section 
RB  follows:  "Whenever  any  insane  person  in  confinement  under  indictment 
all  be  committed,  as  hereinbefore  recited,  to  any  state  lunatic  asylum,  the 
unty  from  which  he  is  sent  shall  defray  all  the  expensw  of  such  person 
lile  at  such  asylum,  and  the  expense  of  returning  him  to  such  county ;  but 
»ooaiity  may  recover  tJie  amount  so  paid  from  his  own  estate,  or  from  any 


Digitized  by 


Googl 


222  NEW  YORK  8DPPLBMENT.  [Sup.Ct. 

relative,  town,  city,  or  county  that  would  have  been  bound  by  existing  laws  to 
provide  for  and  maintain  him  elsewhere."  By  section  67,  c.  520,  Laws  1879, 
for  the  organization  of  the  city  of  Kingston  into  a  city,  "the  city  uf  Kingston, 
for  all  the  purposes  of  supporting  the  poor  within  its  limits,  in  carrying  into 
effect  the  laws  of  the  state  for  the  support  and  relief  of  indigent  persons,  and 
in  relation  to  lunatics,  deaf  mutes,  blind,  insane,  and  idiotic  poor  persons  of 
said  city,  shall  be  a  separate  and  distinct  district.  The  city  of  Kingston  shall 
not  hereafter  be  subject  to  any  quota  of  county  charges  for  the  support  of  the 
poor,  or  lunatics,  deaf  mutes,  blind,  insane,  and  idiotic  persons;  nor  shall  any 
other  portion  of  the  county  be  taxed  or  required  to  contribute  to  the  support 
of.  the  poor  in  the  city  of  Kingston,  or  to  the  support  of  lunatics,  deaf  mutes, 
blind,  insane,  or  idiotic  persons,  in  or  belonging  to  said  city."  By  sections 
63  and  69  of  tlie  charter,  as  amended  by  the  same  chapter  in  1879,  the  city  is 
authorized  and  required  to  raise  such  sums  as  will  be  required  to  pay  charges 
for  the  support  of  the  city  poor  for  the  ensning  year,  and,  in  addition  thereto, 
such  sums  as  shall  be  required  to  pay  charges  for  the  transportation,  support, 
and  maintenance  of  lunatics,  deaf  mutes,  blind,  insane,  and  idiotic  persons 
who  may  become  a  charge  upon  tlie  said  city.  Under  these  statutory  provis- 
ions, the  county  of  Suffolk  may  recover  the  moneys  expended  for  the  support 
of  the  insane  convict  at  the  state  asylum,  from  the  city,  county,  or  town  that 
would  be  bound  to  provide  for  and  maintain  him  as'a  pauper  lunatic,  not  un- 
der confinement  or  indictment  for  crime.  This  conclusion  is  strengthened 
by  the  provisions  of  section  82  of  the  act  of  1874,  giving  the  right  to  the 
county  from  which  an  insane  criminal  is  sent  to  the  asylum  to  recover  the 
amount  paid  for  bis  support  from  any  town,  city,  or  county  that  would  have 
been  bound  by  existing  laws  to  provide  for  and  maintain  him  elsewhere. 

Our  conclusion  is  that  these  provisions  are  sufiBcient  to  cast  tlie  obligation 
for  the  support  of  this  insane  convict  upon  the  city  of  Kingston.  The  con- 
tention of  the  defendant  that  the  obligation  was  imposed  upon  the  commis- 
sioners of  the  alms-house  of  the  city  of  Kingston  derives  no  support  from  tlie 
charter  of  that  city.  The  statute  imposes  the  care  and  management  of  the 
poor  upon  such  commissioners,  but  they  arfe  required  to  furnish,  in  each  year, 
to  the  mayor  of  the  city  an  estimate  of  the  amount  of  money,  not  exceeding 
$13,000,  which  in  their  judgment  will  be  required  for  the  support  of  the  poor 
of  the  city  for  the  ensnin;;  year,  and  sucli  money  is  raised  by  tlie  city  for  sucb 
purpose;  so  that  the  responsibility  and  liability,  and  the  duty  to  raise  money 
for  the  support  of  the  poor  in  the  city,  rests  finally  upon  the  municipal  cor- 
poration, and  not  upon  the  commissioners  of  the  almshouse.  The  judgment 
should  tbei-efore  be  a£Srmed,  with  costs. 


Qbsknubaf  et  al.  v.  Bkooklyn,  T.  &  O.  I.  Bt.  Go. 
{Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

BOURSABIBS— NaTUBAI.  UoNDMBNTS — CONTBOI.  OF  CoCBSB  AHO  DlSTAMCB. 

A  natural  monument,  such  as  a  ditch,  will  control  both  courses  and  distanoea 
when  there  is  no  question  of  its  actual  location.' 

Appeal  from  circuit  court.  Kings  county. 

Defendant  appeals  from  an  order  dismissing  plaintiffs'  complaint.    F«r 
statement  of  facts,  see  37  Hun,  435. 
Argued  before  Baunard,  P.  J.,  and  Dtkuan  and  Pbatt,  JJ. 
Diaon,  William*  &  Aahley,  for  appellants.    W.  C.  De  Witt,  for  respoodoit. 

*  As  to  the  detetmiiiation  of  boundaries  In  cases  of  conflicts  in  descrlpttoba  between 
monuments  and  oourses  aiid  distances,  see  Beaublen  v.  Kellogg,  (Uloh. )  87  H.  W.  Rep. 
e01,.aadnote;  Ruiluer's  Heirs  v.  Hill,  (W.  Va.)  7  &  K  Rep.  ll;  HugbwT.Gawtliocn, 
86  Fed.  Rep.  248;  Waldln  v.  Smith,  (Iowa,)  39  N.  W.  Rep.  Si. 
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>TKMAN.  J.  When  this  cause  was  before  us  on  the  former  appeal  from 
order  denying  a  motion  to  aet  aside  a  judgment  in  the  action  in  favor  of 
plaintiffs  wtiich  bad  been  obtained  by  default,  all  the  legal  aapeets  of  the 
a  were  examined  and  determined  in  favor  of  the  piaintitfs,  so  far  as  they 
Id  be  examined  and  decided  at  tliat  time.  37  Hun,  435.  Tliereupon  the 
andaiit  took  a  new  trial  under  the  statute,  and  the  cause  has  been  tried  aud 
complaint  has  been  dismissed,  and  the  plaintiffs  have  appealed  from  the 
gment.  Upon  the  new  trial  full  force  and  effect  was  intended  to  be  ac- 
led  to  the  decision  of  the  general  term  on  the  former  appeal,  but  the  trial 
ge  determined  that  the  proof  did  not  furnish  a  sutBcient  identlQcation  of 
property  to  justify  a  recovery  of  tlie  same,  and  dismissed  the  complaint 
that  reason. 

Lfter  full  examination  and  consideration  we  find  ourselves  unable  to  coin- 
9  with  the  views  of  the  trial  judge.  The  plaintiffs  are  the  owners  of  lot 
.  23  on  the  commissionei-s'  map  of  a  part  of  tlie  estate  of  Johannes  Em> 
ns,  deceased,  situate  in  the  towns  of  Gravesend  and  Flat  Lands  in  Kings 
nty,  which  was  recorded  in  the  office  of  the  register  of  Kings  county  as 
p  No.  173,  and  the  defendant  has  never  established  any  interest  or  right  in 
lot  of  any  kind.  The  lot  is  bounded  on  the  north  by  the  Sheepshead  bay 
d,  on  tlie  south  by  the  Atlantic  ocean,  and  it  Is  a  lot  66  feet  wide  on  the 
lepshead  bay  road,  and  90  feet  wide  on  the  ocean.  The  lot  immediately 
3t  of  the  lot  in  question  is  of  the  same  width,  and  on  the  west  side  of  that 
there  was  a  ditch.  Charles  Cook,  tlie  surveyor,  made  a  survey  and  map  of 
lot,  and  he  testified  to  the  substantial  identity  of  the  lot  shown  on  the 
p  made  by  him,  and  lot  No.  23,  of  map  No.  173, — the  commissioners'  map. 
said  he  found  a  ditch  on  the  ground  he  surveyed,  and  measured  66  feet 
m  it,  and  got  his  starting-point  from  the  old  Sliecpsliead  bay  road.  As 
t  west  line  was  a  straight  line  66  feet  east  from  the  ditch,  there  seems  to 
small  opportunity  for  mistake  in  obtaining  the  starting-point.  It  is  true 
said  he  found  a  difference  in  the  course  of  tlie  ditch,  as  compared  with  the 
;h  shown  on  the  commissioners'  map;  but  that  is  quite  immaterial,  as  the 
:h  is  only  used  as  a  monument,  and,  as  Such,  it  will  control  both  courses 
1  distances  when  there  is  no  question  of  its  actual  location.  The  witness 
>  said,  in  substance,  that,  practically,  bis  map  was  a  correct  representation 
;be  lot  shown  upon  the  map  of  the  commissioners  in  the  partition  suit,  with 
exception  of  the  accretion  towards  the  ocean  shore.  Bearing  continually 
nind  the  great  fact  of  the  ownership  of  the  plaintiffs  of  the  lot  delineated 
>n  the  map  of  the  commissioners  in  the  partition  suit,  (between  the  Sheeps- 
,d  bay  road  and  the  ocean,)  with  a  number  and  an  established  width  at  both 
[s,  on  the  road  and  on  the  ocean,  bounded  by  straight  lines  on  the  east  and 
it  side,  with  a  so  well-defined  and  certain  monument  as  a  ditch  66  feet  from 
west  line  of  the  lot,  the  mere  location  of  such  a  lot  does  not  seem  to  be 
ibor  of  very  great  difficulty,  and  we  find  the  lot  located  by  the  testimony 
h  sufficient  certainty  to  enable  an  officer  of  the  court  to  deliver  the  pos- 
lion  of  the  same  to  the  plaintiffs,  under  a  proper  mandate  from  the  court 
that  purpose.  The  testimony  also  shows  that  the  defendant  has  reduced 
lot  in  question  to  possession  without  right,  aud  so  a  case  was  made  which 
uired  a  judgment  in  favor  of  the  plaintiffs.  The  judgment  should  be 
ersed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

lABKAKD,  p.  J.,  concors. 

'tuxT,  J.,  dissents. 
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BlOBARDSON  SC  BOTNTON  CO.  V.  BeID  <t  oZ. 

(Supreme  Court,  Oeneral  Term,  Second  DepartmenL    December  18, 188&) 

Ukohakicb'  LiENfs — Fob  What  Obtained — Matbrials — Pbokibb  or  Ownbb  to  Fat. 
Kvidence  that  defendant,  the  owner  of  a  house  which  was  being  erected  by  con- 
tractors, wlt^  whom  plaintiff  had  oeKotiated  relative  to  furnishing  a  furnace  for 
the  house,  told  plaintiff  that  he  desired  a  more  expensive  furnace,  and  substantial^ 
promised  to  pay  for  it,  to  which  arrangement  the  contractors  consented,  is  suffi- 
cient to  impose  on  the  owner  a  personu  obligation  to  pay  for  the  furnaoa,  whiob 
will  sustain  a  meohanio's  lien  on  the  house. 

Appeal  from  special  term,  Queens  county. 

Argued  before  Babnakd,  F.  J.,  and  Dykman  and  Pratt,  JJ. 

/.  P.Albright,  for  appellant.     C.  H.  Phelps,  for  respondent. 

Dykhan,  J.  This  is  an  action  for  the  forpcl<»ure  of  a  mechanic's  lien 
upon  real  property  in  Far  Bocliawav  belonging  to  tlie  dffendiint  James  Beid. 
This  appeal  is  brought  upon  the  judgment  roll  upon  questions  of  law  only, 
the  testimony  not  being  contained  in  the  Citse.  The  cause  was  tried  before  a 
Judge  witliout  a  jury,  and  bis  Undings,  which  are  contained  in  the  record, 
furnish  the  facts  upon  which  the  appeal  miist  be  decided.  The  judge  has 
found  that  between  the  1st  of  May,  1887,  and  the  20tl>  of  August,  negotia- 
tions and.  correspondence  had  talcen  place  between  the  plaiiitifF  and  the  Brook- 
lyn Mutual  &  Lumber  Company  relative  to  a  furnace  and  range  to  be  fur- 
nished by  the  plaintiff  in  and  about  the  fitting  of  the  house  which  the  lumber 
company  was  then  erecting,  under  contract  with  Reid,  upon  his  proi>erty,  and 
that  it  bad  been  agreed  between  those  parties  that  tlie  size  of  such  furnace 
should  be  No.  86;  that  about  the  20th  day  of  August,  1887,  the  defendant 
Beid  called  at  the  store  of  the  plaintiff  in  New  York  city,  and  said  that  there 
was  money  in  his  hands  belonging  to  the  Iuml>er  company;  that  be  viesired  a 
larger  and  more  expensive  kind  of  a  furnace  put  in  his  tiouse,  to-wit,  a  No. 
40  furnace,  and  in  substance  promised  that  if  the  plaintiff  would  put  the  same 
In,  he  (Reid)  would  pay  the  bill  therefor;  that  the  plaintiff  thereupon  notified 
the  Brooklyn  Mutual  &  Lumber  Company  of  such  interview  With  Reid,  and 
of  the  order  given  by  him  for  a  larger  and  more  expensive  furnace,  and  the 
lumber  company  gave  its  consent  that  the  plaintiff  should  All  that  order  so 
given  by  Reid;  that,  in  consequence  of  such  order,  the  plaintiff  did  furnish 
a  larger,  more  expensive  furnace  and  range  selected  by  Reid,  and  set  the 
same  up  in  his  house  at  Far  Rockaway,  and  supplied  and  piit  in  registers, 
soap-stones,  hot-air  pipes,  dampei-s,  arrangements,  water-backs,  and  performed 
everything  necessary  to  fulfill  its  contract  with  reference  to  the  furnace  and 
range  in  a  proper  and  workman-like  manner,  and  such  work  and  materials 
were  reasonably  worth  the  sum  of  8297.25,  which  amount  was  known  and 
agreed  upon  iis  the  price  therefor  by  both  the  defendants;  that  such  sum  had 
never  been  paid,  and  that  proper  notice  of  lien  was  filed  and  served  upon  the 
defendant  Reid;  and  then  found  all  the  formal  facts  necessary  to  constitute 
the  lien  upon  the  property.  The  conclusions  of  law  as  found  by  the  judge 
were  that  the  defendant  was  personally  liable  to  the  plaintiff  for  its  claim  for 
the  furnace;  that  he  personally  undertook  and  agreed  to  pay  for  the  same; 
and  that  the  plaintiff  has  a  good  and  valid  lien  on  all  the  property  for  such 
araoimt,  and  ordered  judgment  in  its  favor.  From  that  judgment  the  de- 
fendant Reid  has  taken  ah  appeal,  and  his  contention  seems  to  be  that  the 
complaint  in  the  action  lays  no  foundation  sutlicient  to  sustain  the  j  udgment. 

It  is  stated  in  the  complaint  that,  at  the  special  instance  and  request  of  the 
defendant,  the  lumber  company,  by  and  with  the  knowledge,  approval,  and 
ratiQcation  of  the  defendant  Reid,  the  plaintiff  performed  this  work,  and  fur- 
nished the  materials  for  the  erection  of  the  furnace  and  its  appendages,  and 
that  such  work  and  materials  were  furnished  by  plaintiff  at  the  agreed  price 
between  the  plaintiff  and  the  defendants  of  $297.25.    The  complaint  seems  to 
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ifflcient  to  sustain  the  judgment,  and  the  facts  found  by  the  trial  judge 
an  original  undertalting  on  the  part  of  Reid  to  pay  for  the  substituted 
ice  and  its  appendages.  His  conduct  and  conversation  with  ihe  plain- 
vas  suflacient  to  impose  upon  him  a  personal  liability  for  the  payment  of 
irnace  ordered  and  substituted  for  the  one  originally  ordered  by  the  lum- 
jrapany.  and  such  obligation  seems  to  be  amply  sufficient  to  sustain  the 
if  the  plaintiffs.  Our  conclusion  is  that  the  judgment  should  be  affirmed, 
costs.    All  concur. 


White  t>.  Mowbbat. 
Supreme  Court,  Oeneral  Term,  Second  Departnumt.   December  U,  1888.) 

OBIT — MiSBBFBBSBirrXTIOaB  ^8  TO  OOODS  SOU>— APPAIiaKT  DSVCOTS. 

Where  the  vendor  of  a  horse,  by  misrepresentatloQS  as  to  the  nature  of  an  appav- 
tt  unsoundness,  induces  the  sale,  he  is  liable  to  the  buyer  in  an  action  for  deoMt.* 
i-R — Measure  ov  Dajuobs. 

In  such  oase  the  buyer  may  recover  the  price  of  the  horse,  and  Us  expenses  im 
ying  to  effect  a  cure. 

peal  from  Kings  county  court. 

tion  by  James  White  against  Andrew  Mowbray  for  deceit  in  the  sale  of 

se.     Judgment  for  plaintiff,  and  defendant  appeals. 

gued  l>efore  Barnard,  P.  J.,  and  Dykman  and  Pratt,  J  J. 

J.  Patterson,  for  appellant.    Hirsh  &  Rasquin,  for  respondent. 

'KHAN,  J.  This  is  an  action  for  deceit  in  the  sale  of  a  horse.  The  de- 
int  sold  to  the  plaintiff  a  horse,  which  was- suffering  from  a  complication 
loents,  and  which  died  in  8  or  10  days  after  the  sale.  According  to  the 
nony  on  the  part  of  the  plai  ntiS  the  horse  exhibited  some  signs  of  disease 
jusoundness  by  a  discharge  from  the  nostrils,  and  an  enlargement  on  one 
1  legs,  which  excited  the  apprehension  of  the  plaintiff  at  the  time  of  tho 
]aae.  Such  manifestations  were  accounted  for  by  the  defeudant,  who 
I  statements  for  that  purpose  well  calculated  to  suppress  the  material 
,  and  allay  the  fears  of  the  plaintiff,  and  induce  him  to  believe  the  symp- 
to  be  merely  transient,  and  the  result  of  temporary  difficulties  only,  which 
d  soon  disappear.  The  defendant,  in  his  testimony,  denied  all  such  ef- 
,  and  swore  positively  that  he  made  no  representations  respecting  th#age 
ndition  of  the  horse,  and  the  witnesses  introduced  by  him  corroborated 
vidence.  So  the  case  was  made  for  the  jury.  The  testimony  was  con> 
ctory  and  irreconcilable,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
miiiint  paid  for  the  horse,  and  tlie  expenses  incurred  in  endeavoring  t» 
;  his  cure. 

the  testimony  on  the  part  of  the  defendant  had  received  credit  from  the 
the  verdict  for  the  plaintiff  could  not  have  been  readied;  and  we  must 
fore  assume,  for  the  purposes  of  this  appeal,  that  the  testimony  on  the 
of  the  plaintiff  commanded  and  received  the  belief  of  the  jury,  and  with 
assumption,  the  verdict  has  ample  support  from  the  evidence.  The  horse 
athicted  with  ring-bone  and  spavin,  which  must  both  have  existed  for 
t  six  months,  and  a  knowledge  of  their  existence  on  the  part  of  the  de- 
mt  might  have  been  presumed  by  the  jury  from  all  the  surrounding  facts 
ircumstances  without  any  violent  presumption.  Such  an  inference  seems 
natural.  Both  the  enlargement  and  the  discharges  were  plainly  visible, 
;he  defendant  was  a  dealer  in  horses.     Yet,  with  such  knowledge,  the 


I  to  when  false  representations  whereby  one  is  induced  to  enter  into  a  contract  or 
ase  property  are  actionable  or  ground  for  rescission,  see  Teaobout  v.  Van  Hoeaen, 
i,)JO  N.  W.  Rep.  96,  and  note;  Middleton  v.  Jerdee,  (WiB.iId.  639;  Davis  v.  Nu- 
(Wis.)  Id.  497,  and  note,  Holoomb  v.  Noble,  (Mich.)  87  N.  W.  Rep.  407,  and  cote; 
irorth  V.  Thomas,  (Ala.)  3  South.  Bep  781,  and  note. 
v.8N.v.8.no.4 — 16 
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defendant  would  have  incurred  no  liability  upon  the  sale  had  he  remained 
silent.  The  leading  maxim  of  our  law  in  relation  to  the  contract  of  sale  is 
"caveat  emptor,"  which  imposes  care  and  responsibility  upon  the  buyer;  and 
where  there  is  neither  fraud  nor  warranty  upon  an  executed  contract  of  sale, 
the  buyer  assumes  tlin  risk  of  the  quality  and  condition  of  the  article  sold. 
But  the  maxim  "caveat  emptor"  can  be  made  available  only  to  a  vendor  who 
is  free  from  fault.  If  he  used  any  artifice  to  mislead  the  buyer,  or  quiet  his 
suspicions,  or  allay  liis  apprehensions,  or  arrest  his  inquiry  or  investigation, 
he  thereby  places  himself  beyond  the  protection  of  the  maxim,  and  becomes 
liable  for  deceit  and  fraud.  Such  and  so  grew  the  liability  of  the  defendant 
in  this  action.  He  might  have  reposed  in  security  upon  the  protection  afforded 
him  by  the  law,  and  bestowed  upon  the  plaintiff  the  charity  of  his  silence,  but 
faedid  not.  His  replies  to  the  inquiries  of  the  plaintiff  respecting  the  enlarge- 
ment of  the  legs  of  the  horse,  and  the  discliarge  from  his  nostrils,  were  well 
calculated  to  mislead  and  deceive  the  plaintiff,  and  the  jury  may  well  have  de- 
duced a  fraudulent  design  in  their  utterance,  and  the  verdict  rendered  makes 
the  inference  easy  that  such  deduction  was  made. 

Our  examination,  therefore,  leads  us  to  a  conclusion  in  favor  of  the  verdict, 
and  we  think,  also,  the  measure  of  damages  adopted  was  proper.  The  wrong 
perpetrated  by  the  defendant  was  characterized  by  fraud  and  deceit,  and  the 
plaintiff  was  entitled  to  recover  all  the  damages  resulting  from  such  wrong. 
The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


Ghablock  e.  Fbeel. 
(Supreme  Covrt,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

ICtmiOIPAI.  COKPOIUTIONS— DEFEOrryi!  STREETS — COXTBAOTORS — iNDBMHrTT  TO  ClTT. 

One  who  has  oontracted  to  make  a  sewer  in  the  streets  of  a  city,  and  to  save  the 
dtr  harmless  from  all  suits  arising  from  negligenoe  in  guarding  the  same,  is  liable 
to  a  person  injured  in  consequence  of  such  neglect,  though  the  work  was  to  be  done 
under  the  direction  of  the  city  engineer. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Sarah  A.  Charlock  against  Edward  Freel  to  recover  damages  for 
personal  iujuries.  Defendant  appeals  from  a  judgment  on  a  verdict  for  plain- 
tiff, ^nd  from  an  order  overruling  a  motion  for  a  new  trial. 

Argued  before  Babnakd,  i:*.  J.,  and  Dvkhan  and  Puatt,  JJ. 

W.  C.  De  Witt,  for  appellant.    O.  J.  Patterson,  for  respondent. 

Barnard,  F.  J.  There  is  no  basis  for  a  claim  under  the  evidence  that  the 
defendant  was  a  mere  servant  and  agent  of  the  city,  and  not  liable  for  omis- 
sions of  duty  in  respect  to  the  obstruction  in  question.  The  defendant  bad 
contracted  to  make  a  sewer  in  one  of  the  streets  of  the  city  of  Brooklyn  by  a 
•contract  with  the  city.  This  contract  provided  that  the  contractor  should  give  ' 
security  to  save  the  city  harmless  from  "all  suits  and  actions  *  *  *  incon- 
sequence of  any  negligence  in  guarding  the  same."  The  contract  provided 
for  extra  work,  and  under  this  provision  the  grade  at  the  intersection  of  PO' 
laski  street  and  Tompkins  avenue  was  raised.  The  defendant,  in  doing  this 
extra  work,  raised  first  the  curb-stone  to  the  required  height.  The  flag-stones 
next  to  the  curb  were  laid  on  the  sidewalk.  Water  collected,  during  a  shower, 
next  to  the  curb,  and  an  attempt  was  made  to  open  a  way  for  the  water  to  ran 
into  the  street.  This  was  done  by  defendant's  employes.  They  took  away  the 
dirt  to  accomplish  this  purpose.  The  water  sunk  under  the  curb,  and  left  an 
excavation  some  15  or  18  inches  in  depth.  This  excavation  was  permitted  to 
remain  from  Wednesday  until  Friday  night,  when  the  plaintiff  fell  into  it,  and 
broke  her  arm.  The  work  was  to  be  done  under  the  direction  of  the  city  en- 
gineer. The  extra  work  falls  under  the  contract,  and  was  to  be  carefully  done, 
and  the  fact  that  the  work  was  to  be  done  according  to  the  plan  of  the  engi- 
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did  not  relieve  the  contractor  from  due  care  In  the  performance  of  the 
k.  £aiy  Y.  Mayor,  11  N.  Y.  432.  The  case  of  City  of  BuffcUo  v.  Sal- 
ty, 7  N.  Y.  498,  is  not  adverse  to  this.  There  a  contractor  who  had  been 
igent  in  his  duty,  and  in  consequence  the  city  of  Brooklyn  had  been  sub- 
id  to  damages,  was  held  not  to  be  liable  to  an  action  to  reimburse  the  city; 
his  agreement  was  only  to  construct  the  work  with  reasonable  skill;  and 
the  city  was  bound  to  protect  the  travelers  from  danger  during  the  con- 
ction.  That  the  contractor  did  not  do  his  work  with  due  care  has  been 
id  by  the  jury,  and  the  evidence  abundantly  justified  the  finding,  and  out 
lis  the  defendant's  liability  grows.  Malrs  v.  AHSooiatiori,  89  N.  Y.  498. 
Judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


Habt  v.  Naumburoh  et  al. 
(Supreme  Covirt,  Oenaral  Term,  Second  Department.    Deoember  18, 1888.) 

ASTEB  Am  SntVAHiv— KsauaKNOB  OT  Mastbs— Dbfbctivb  H^OHUnBT. 
The  dram  of  defendants'  elevator  was  of  suiBoient  capacity  to  hold  the  chain  if 
round  tightly,  but  as  it  did  not  wind  tightly  it  filled  the  drum,  and  slipped  oil  on 
ine  Bide,  tipping  the  elevator,  and  causing  plaintiff,  an  employe  of  defendants,  who 
vas  riwig  on  it,  to  tall  down  the  elevator  hole.  The  defect  was  well  known  to  de- 
!endants.  The  engineer  had  frequently  driven  the  chains  straight  with  a  hammer 
Then  they  wound  wrong.  Held,  that  the  elevator  was  unsafe,  and  defendants  were 
isble  for  the  injury  to  plaintUI  resulting  from  its  use.'  Following  Strtngham  v. 
Stewart,  8  N;  E.  Rep.  6T6. 

LMB — CONTBIBUTOBT  NeOLIOBITOB — QUBBTION  FOB  JlHlT. 

The  elevator  was  a  freight  elevator,  and  though  there  was  a  notice  that  it  was  not 
o  be  used  defendants'  servants  used  it  continually  and  openly,  and  there  was  evl- 
lence  tiiat  plaintiff  was  the  proper  person  to  go  up  with  it.  He  knew  nothing  of 
be  danger  from  the  uneven  winding  of  the  chain,  and  was  told  by  defendants"eit- 
[ineer  to  use  it  as  it  was.  Held,  that  the  question  of  contributory  negligence  was 
iroperly  submitted  to  the  jury. 
lME — Evidence. 

Evidence  that  the  elevator  was  not  safe  for  the  carri^e  of  passengers,  and  had 
Lo  appliances  to  avoid  accident,  was  properly  admitted.  Following  Sbrtngham  v. 
itetDort,  8  N.  E.  Rep.  576. 

ppeal  from  circuit  court.  Kings  county. 

Etion  by  Patrick  Hart  against  Elkan  Naumburgh  and  others  for  personal 

ries  sustained  by  plaintiff  while  in  defendants'  employ  through  defend- 

'  failure  to  provide  safe  machinery.     Befendants  appeal  from  a  judgment 

kvor  of  plaintiff,  and  frotn  an  order  overruling  a  motion  for  a  new  trial. 

rgued  before  Barnard,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

Darts,  Choate  &  Seaman,  for  appellants.    O.  J.  Patterson,  for  respondent. 

^rnAlRD,  p.  J.  The  plaintiff  was  an  employe  of  the  defendants.  In 
ch.  1886,  he  was  injured  by  being  thrown  from  an  elevator  used  by  the 
adants  in  hoisting  goods  to  and  from  the  floors  of  their  building  in  New 
i..  The  action  is  based  upon  allegations  of  neglect  by  the  masters  to  fur- 
safe  machinery  for  the  use  of  the  employe  when  engaged  upon  his  em- 
ment.  The  injury,  it  is  claimed,  was  occasioned  l^cause  the  elevator 
out  of  order  and  unsafe.  This  was  the  only  question  of  fact  in  the  case, 
the  evidence  is  conflicting,  not  as  to  the  fact  of  the  accident,  but  as  to  the 
e  of  it.  The  elevator  was  a  freight  elevator,  and  there  was  a  notice 
ed  that  it  was  not  to  be  used;  hut  the  weight  of  the  evidence  is  that  it 
inued  to  be  used  by  the  employes  of  the  defendants  so  continuously  and 
Jy  that  it  must  be  assumed  that  the  notice  was  not  intended  for  the  plain- 
to  heed.  Indeed,  there  is  proof  tending  to  show  that  he  was  an  excep- 
,  and  was  the  proper  one  to  go  up  with  it.     The  accident  was  occasioned 

ispeoting  the  duty  of  a  master  to  furnish  safe  machinery  and  appliances,  see  An- 
)n  V.  Bennett,  (Or.)  19  Pao.  Rep.  765,  and  note;  Railway  Co.  v.  McEIyea,  (Tex.) » 
.  Bep.  818,  and  note;  Way  v.  Railway  Co.,  (Iowa,)  41  S.  W.  Rep.  61,  and  notau 
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by  the  elevator  tipping  so  as  to  be  at  an  angle  of  45  degrees,  causing  the  plain- 
tiff to  slide  down  the  elevator  hole.  There  was  proof  tending  to  show  that 
when  the  elevator  reached  the  bottom,  for  a  long  time  previous  to  the  acci- 
dent, the  drum  on  which  the  chains  rolled  op  continaed  to  revolve,  thus  un- 
winding a  turn  and  a  half  of  the  drum,  and  casting  the  chain  loose  npon  the 
ground.  When  the  elevator  was  started  the  chains  wound  up  irregularly  in- 
stead of  close.  The  drum  was  of  sufficient  capacity  to  hold  the  entire  chains 
if  wound  tight,  but  if  the  chains  were  not  wound  tight  on  the  drum,  the/ 
would  finally  fill  the  drum,  and  theu  go  over  on  the  stiaft  and  then  slip  one 
side  of  the  elevator.  This  result  caused  the  accident.  There  was  proof  tend- 
ing to  show  that  after  the  accident  the  chains  had  got  off  the  drum  on  the  ele- 
vator, and,  in  the  absence  of  any  other  proven  cause,  and  in  view  of  the  acci- 
dent itself,  this  must  be  deemed  the  true  cause.  The  verdict  of  the  jury  is 
final  upon  the  question.  There  is  proof  also  tending  to  show  that  this  defect 
was  known  to  the  defendants.  The  engineer  had  frequently  driven  the  chains 
straight  with  a  hammer  when  they  wound  wrong.  Such  an  elevator  is  out 
of  order  and  dangerous,  and  the  case  falls  within  Stringham  v.  BUtoart,  lOQ 
K.  Y.  516,  S  N.  £.  Rep.  576.  The  defendant  could  not  be  relieved  liy  inspec- 
tion. The  elevator  was  safe  when  it  worked  as  designed  to  be  worked,  but  it 
failed  to  do  so,  and  the  masters  had  notice  of  the  failure,  and  continued  to 
use  it.    The  cause  is  disclosed,  and  a  remedy  could  easily  be  applied. 

The  question  of  the  plaintiff's  contributory  negligence  was  one  for  the  jury. 
It  is  only  in  extreme  cases  where  the  court  as  matter  of  law  determines  this 
question.  This  was  not  snch  a  case.  The  servant  had  the  right  to  rely  upon 
the  performance  of  the  duty  by  the  master.  He  knew  nothing  of  the  danger 
from  the  uneven  winding  of  the  elevator  chain,  and  he  was  told  to  use  it  as 
it  was  by  the  defendants'  engineer.  Under  these  circumstances  it  was  for 
the  jury  to  say  whether  the  plaintiff  violated  any  duty  in  using  the  elevator. 
Kain  V.  amith,  89  N.  Y.  375. 

The  evidence  that  the  elevator  is  not  fit  or  safe  to  carry  passengers,  and  tiad 
not  the  appliances  to  avoid  accident,  was  properly  admitted  under  the  case  of 
Stringham  v.  Steioart,  supra.  The  judgment  should  therefore  be  affirmed, 
with  costs.    All  concur. 


SiMIS  V.  HODOB  9t  al. 
{Supreme  Court,  Oeneral  Term,  Second  Department,    Deoember  18, 1888.) 

1,  Obattsl  MoBTaAOES — Vai,iditt — ^Possession  ov  HosTOiLaoB — Sai.s. 

A  provision  in  a  mortgage  that  the  mortgagor  is  to  remain  In  possession  nnUl  de- 
fault, does  not  constitute  him  the  agent  of  the  mortgagee  so  as  to  render  the  mort- 
gage v(ud  on  the  sale  of  any  ol  the  goods,  or  reqaire  the  goods  sold  to  be  otedited 
on  the  debt. 
9,  Same— EviDENCB — Reb  Gestji. 

Evidence  that,  after  the  mortgage  was  made,  the  mortgagor  Instracted  his  clerks 
not  to  sell  any  of  the  goods,  and  that  they  did  not  sell  any  of  them,  is  admissible  as 
part  of  the  res  gestcB. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Adolpb  Simis,  Jr.,  against  Dwight  M.  Hodge  and  others,  for  the 
wrongful  levy  of  an  attachment  on  goods  mortgaged  to  plaintiff  and  the  sale 
of  the  goods  under  the  attncliment.  Defendants  appeal  from  a  judgment  on 
a  verdict  for  plaintiff,  and  from  an  order  overruling  a  motion  for  a  new  trial. 

Argued  before  Barnabd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

C.  &.  Macy,  for  appellants.     Q.  Q.  Reynolds,  for  respondent. 

Barnard,  P.  J.  The  Homeopathic  Manufacturing  Company  gave  a  chat- 
tel mortgage  to  the  plaintiff,  a  bona  fide  creditor.  The  defendants,  by  virtue 
of  an  attachment,  subsequently  issued  an  execution  thereon,  and  seized  the 
goods  mortgaged,  and  sold  them  to  pay  the  judgment  in  the  attactimeat  action. 
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le  seizure  under  the  attacbment  was  sabseqnent  to  the  filing  of  the  mort- 
ge  in  the  proper  derk's  office.  The  mortgage  contained  a  clause  that  the 
irtgagor  was  "to  remain  and  continue  In  the  quiet  and  peaceable  passession 
the  said  goods  and  chattels,  and  in  the  full  and  free  enjoyment  of  the  same, " 
intil  default  be  made  in  the  payment  of  the  said  sum  of  money, "  being  the 
ortgaged  debt.  The  judge  charged  the  jury  that  a  sale  of  goods  mortgaged 
itbout  the  agreement  of  the  mortgagee  did  not  render  the  mortgage  void, 
le  defendants,  therefore,  requested  the  court  to  charge  that  by  leaving  the 
irtgaged  property  in  the  possession  of  the  mortgagors  the  mortgagee  made 
em  liis  agents,  and,  if  any  goods  were  sold,  it  maizes  the  mortgage  void, 
d  at  least  the  goods  sold  should  be  credited  on  the  mortgage  debt.  Neither 
these  requests  are  well  founded  in  law.  The  old  controversy,  whether  a 
}rtgage  was  absolutely  or  only  primarily  void  by  reason  of  the  possession  of 
B  mortgaged  property  being  left  with  the  mortgagors,  has  long  been  settled. 
aatings  y.  Parke,  22  Alb.  Law  J.  115.  It  is  a  question  of  fact  for  tlM 
ry.  The  language  of  the  mortgage  given  above  does  not  directly  or  indi- 
:tly  permit  a  sale  by  the  mortgagor,  nor  even  inferentially  permit.  Frott 
Warren,  42  K.  Y.  204.  After  default,  the  mortgage  provides  for  a  sale  c^ 
aid  goods. "  and  "  until  default"  that  the  mortgagors  shall  remain  in  the  fall 
ssession  and  enjoyment  of  "the  same."  No  abatement  of  the  mortgaged 
operty  is  hinted  at;  nodimunition  anticipated.  The  entire  goods  are  to 
ntinue  until  needed  to  perform  a  broken  condition,  if  one  is  reached  by  non- 
yment. 

The  exception  as  to  the  proof  given  by  Mrs.  Oaon  is  not  well  founded.  She 
IS  the  wife  of  the  president  of  the  homeopathic  company,  the  mortga* 
rs.  She  was  directed  not  to  sell  the  goods  after  the  mortgage,  and  she 
ites  that  they  were  all  unsold.  There  is  another  similar  exception  as  to  an- 
lier  witness.  A  iportgagor  certainly  can  prove  that  none  of  the  goods 
)rtgaged  were  sold,  and  that  he  gave  his  clerk  and  employes  directions  to 
nt  effect,  followed  by  proof  that  they  did  not  sell  any  of  it  after  receiving 
structions  that  it  was  mortgaged  and  must  not  be  sold.  A  mortgage  could 
t  be  proved  in  this  way,  but  the  mortgage  is  admitted.  The  clerk's  action 
respect  to  it  may  be  explained  by  this  instruction.  In  such  cases  the  direo> 
tn  is  part  of  the  rea  gestcc,  and  not  res  inter  alios  acta. 
There  is  therefore  no  error  which  calls  for  the  reversal  of  the  judgment, 
d  it  should  therefore  be  affirmed,  with  costs. 


Franklin  v.  Portt-Sexx>ni>  St.,  &  G.  S.  F.  B.  Co. 

(Supreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

BKiEBS  OT  FAgssNOEita — Injurt  TO  Pbbsons  IN  Strebt  Cab — ^Proof  of  Neglioesoi. 
Evidence  that  defendant's  street  car  was  being  driven  very  rapidly,  and  ran  into 
the  end  of  a  van,  the  horses  drawing  which  had  oroased  the  track,  the  accident  hap- 
pening at  midday,  and  when  there  was  no  obstruction  in  the  street,  and  that  plain- 
tiff, a  passenger,  was  free  from  negligence,  will  sustain  a  verdict  in  his  favor,  for 
injuries  received  by  the  collision.  > 

Appeal  from  circuit  court.  Kings  county. 

Action  by  John  Franklin  against  the  Forty-Second  Street  &  Grand  Street 

irry  Railroad  Company,  for  personal  injuries.    Judgment  for  plaintiff,  and 

fendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dtkhan,  JJ. 

F.  H.  Smith,  for  appellant.    R.  H.  Carpenter,  for  respondent. 

See,  as  to  the  liability  of  horse  and  street  railway  oompanies  for  negligent  injuries 
passengers,  tiieir  duties  as  carriers,  and  what  is  negligence  on  the  part  of  the  pas- 
iger  and  of  the  company.  Hallway  Co.  v.  Robinson,  (BL)  18  N.  K  Bep.  Wi,  and  Bote; 
tchcock  V.  Railroad  Co.,  ante,  21il. 
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Barnard,  P.  J:  The  plalntrff  was  Injnred  while  riding  (is  a  passenger  iti 
one  of  the  defendant's  street  cars.  The  accident  was  caused  by  a  collision  be- 
tween the  car  in  which  he  was  riding  and  a  furniture  van.  The  proof  of  neg- 
ligence upon  the  part  of  defendant's  driver  is  sufficient  to  uphold  the  verdict. 
The  defendant's  car  was  going  up  town,  and  was  at  the  time  of  .the  collision 
crossing  Sixth  avenue,  New  York.  The  furniture  van  was  going  down  on  tho 
Slxth-A venue  track.  The  defendant's  car  was  going  very  fast.  The  hoisea 
of  the  van  bad  passed  over  the  track,  but  the  defendant's  car  ran  into  the  end 
of  the  van.  The  mere  statement  of  the  case  is  sufficient  to  support  the  ver- 
dict. There  was  no  crowd  of  vehicles — no  obstruction — at  midday,  and  it 
was  solely  because  the  driver  would  not  slacken  his  speed  so  as  to  permit  a 
wagon  time  to  pass  over  the  track.  The  plaintiff  was  free  from  negligence.  He 
was  riding  in  the  car,  with  the  window  open,  with  his  arm  resting  on  the  sill 
of  the  same,  but  entirely  within  the  line  of  the  car.  The  jury  was  instructed 
that  the  plaintiff  could  not  recover  if  any  part  of  the  plaintiff's  arm  was  out 
of  the  car  window,  and  that,  if  his  "injury  was  occasioned  Dy  the  projection 
.Of  the  plaintiff's  arm,"  the  verdict  should  be  for  the  defendant.  This  is  in 
conformity  with  Holhrook  v.  Railroad  Co.,  12  N.  Y.  236.  Judgment  sbouM 
be  affirmed,  with  costs.    All  concur. 


FlTZGEBALD  V.  LONG  ISLAND  R.  GO. 

(Supreme  Court,  General  Term,  Second  Department    December  IS,  1888.) 

1.  lUlLBO^S  COMPAHIBS — ^NeOLIOBNGE — AC0IDS:crT8  AT  CbOSBINOS— EviDBNOB. 

Evidence  that  a  gate  across  on  avenue  wMcb  defendant's  railroEid  track  crossed 
diagonally,  which  was  shut  wb«n  trains  were  crossia^,  was  raised  by  defendant' fc 
flag-man ;  that  no  signal  was  ^ven  from  the  approacmng  train,  as  required  by  stat- 
ute; that  the  view  of  the  train  was  obstructed  on  approaching  the  crossing;  aiii$ 
that  the  fl^-man  did  nothing  except  swin^  a  safety  signal, — will  sustain  a  verdict 
for  plaintiff,  in  an  action  for  negligently  killing  his  intestate  at  the  crossing.' 
8.  Same— CoNTBIBUTOBT  Keolioenob. 

The  absence  of  the  ^te  was  an  invitation  to  the  traveler  to  go  on,  and  may  b» 
stated  to  the  jury  as  ttearing  on  the  question  of  his  contributory  negligence,  eith^ 
by  reading  an  extract  from  an  opinion  on  a  former  appeal,  or  by  oral  statements. 

S.  TB^AI/ — ^iHBTRtTOTIONS — BBITDSJLI/  TO  ChaBOB. 

A  request  to  charge  upon  a  detached  portion  of  l^e  evidence,  with  reference  to  » 
given  question,  is  properly  refused. 

Appeal  from  circuit  court.  Queens  county. 

Action  by  Michael  !Fitzgerald,  administrator  of  Edward  M.  Fitzgerald^ 
against  the  Long  Island  Railroad  Company,  for  the  alleged  negligent  killing- 
of  plaintiff's  intestate.  The  complaint  was  dismissed,  and  plaintiff  appealed 
to  the  supreme  court,  when  the  judgment  was  reversed,  and  new  trial  granted. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals.  For  former  ap- 
peal, see  45  Hun,  591,  metn. 

Argued  before  Barnard,  P.  J.,  and  Pratt  and  Dykman,  JJ. 

tlinsdale  &  Sprague,  for  appellant.     M.  J.  Keogh,  for  respondent. 

Barnard.  P.  J.  Upon  the  former  appeal  in  this  action  the  court  held 
that,  under  the  facts  proven  upon  the  trial,  it  was  improper  to  dismiss  the 
complaint.  The  present  appeal  presents  tiie  evidence  upon  both  sides,  with 
the  verdict  of  the  jury.  Upon  the  whole  case,  the  verdict  is  fully  supported. - 
The  plaintiff's  intestate  was  passing  along  Thompson  avenue.  In  Long  Island 
City,  in  April,  1888,  in  the  early  part  of  the  evening.  The  defendant's  rail- 
road crosses  this  avenue  diagonally.  A  gate  was  maintained  across  this  av- 
enue, which  was  shut  when  trains  were  crossing  it.     The  flag-man  on  this 

'Respecting  the  duties  of  railroad  companies  at  crossings,  and  their  liabilities  for  in. 
Juries,  see  Railroad  Co.  v.  Walz,  (Kan.)  19  Pao.  Rep.  787,  and  oases  cited:  Ball  way  Co» 
r.  Porfert,  (Tex.)  10  8.  W.  Rep.  — ,  and  note. 
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»nlng  had  raised  the  gates,  and  started  for  his  home.  There  was  no  daa- 
r  signal.  The  flag-man  had  a  safety  signal  in  his  hand,  which  be  swung 
tiently,  but  he  did  nothing  beyond  this,  except  to  ory  out,  "Look  out  for 
i  traini"  after  the  men  were  killed.  The  defendant  sounded  no  bell  or  blew 
whistle.  The  defendant  thus  guarantied  safety  by  lifting  its  gates,  and 
ving  its  flag-man  wave  the  signal  of  freedom  from  danger,  and  by  omitting 
%  statute  signals  of  WHrning.  The  proof  shows  that  the  view  of  the  train 
3bstructe<]  by  trees  and  houses  at  points  in  the  avenue  as  persons  on  tlie 
enue  approach  the  crossing.  The  exception  taken  to  the  reading  of  the  ex- 
ict  from  an  opinion  given  on  the  first  appeal,  we  think,  is  not  well  taken. 
le  extract  stated  an  inference  applicable  to  the  evidence  in  the  case,  and 
is  undoubtedly  a  fair  argument  upon  the  evidence  against  the  charge  of 
gligence  upon  the  part  of  deceased.  Olushing  v.  Sharp,  96  N.  Y.  67ft. 
le  CHse  was  tried  solely  upon  the  absence  of  statute  signal  to  make  out  de- 
idHnt's  negligence.  Upon  the  question  of  the  freedom  of  deceased  frona 
gligence,  the  absence  of  the  gate  was  an  invitation  to  the 'traveler  to  go 
,  and  the  fact  should  have  its  full  weight  upon  the  question  with  the  jury, 
d  to  that  end  might  be  properly  stated  to  the  jury,  either  by  reading  from 
9  opinion  or  by  oral  statements.  The  request  to  charge  as  to  the  eSect  of 
letached  portion  of  the  evidence  upon  any  given  question  in  the  case  was 
sperly  refused.  The  entire  charge  as  to  what  made  negligence  in  defendant 
d  freedom  from  negligence  In  tlie  deceased  was  correctly  given.  The  judg> 
mt  should  therefore  h^  affirmed,  with  costs.    AU  concur. 


In  re  Stack. 
iSupreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

rmoiPAL  Cosfobjltions — Ceanob  tn  ORADS-or  Btkbbts— Asuttino  Ownebs. 

Under  Laws  N.  7. 1888,  o.  118,  making  villages  liable  to  abutting  owners  for 
damases  oooasioned  by  a  change  in  the  grade  of  streets,  a  village  is  liable  to  an 
abutting  owner,  where  the  change  is  made  with  its  permission  by  a  railroad  com- 
pany. 

Appeal  from  special  term,  Westchester  county. 

Application  of  Catherine  Stack  for  the  appointment  of  a  commission  of  ap- 

ftisal  to  assess  damages  to  petitioner's  property  occasioned  by  a  change  in 

e  grade  of  a  street  by  the  village  of  Fortchester.     Order  making  the  appoint- 

)nt,  and  the  village  appeals. 

Argued  before  Baknard,  P.  J.,  and  Pratt,  J. 

M.  &.  Keogh,  for  petitioner.    Close  <&  Robertson,  for  village  of  Fortchester. 

Barnard,  P.  J.  According  to  the  general  rule  of  legislation,  the  village 
Fortchester  has  the  exclusive  supervision  and  control  of  the  streets  and 
ghways  within  the  corporate  limits.  Chapter  818,  Laws  1868,  tit.  5,  §  1. 
le  New  York  &  New  Haven  Railroad  was  permitted  to  lay  its  tracks  in 
is  state  by  chapter  195,  Laws  1846.  The  village  of  Fortchester  was  not 
en  incorporated,  and  the  railroad  company  was  subjected  to  the  obligation 
restore  a  highway  cut  or  intersection.  The  road  was  built  before  the  vil- 
}e  existed,  and,  once  built,  the  power  to  change  the  grade  in  the  village 
Bsed  without  tlie  consent  of  the  village  authorities.  This  follows  from  the 
ant  of  the  exclusive  power  over  the  highways  by  the  charter.  The  grant 
IS  subject  to  the  prior  grant  to  the  New  York  &  New  Haven  Railroad  Com- 
ny.  The  railroad  company  applied  to  the  village  to  change  the  grade  of 
e  of  its  streets.  Permission  was  granted,  and  such  change  of  grade  was 
ade  as  injured  the  petitioner's  abutting  property.  Until  the  passage  of 
apter  113,  Laws  1883,  such  change  of  grade  was  legal,  and  did  not  involve 
.  action  for  damages  at  the  instance  of  the  land-owner.  By  this  act,  In 
llii^es,  damages  were  given  to  abutting  owners,  where  the  municipality 
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changed  th«  grade.  Under  this  act  the  petitioner  asks  for  a  cotnoiisslon,  ac- 
cording  to  its  terms,  to  assess  her  damages,  and  the  sole  question  raised  is 
whether  the  authority  to  change  the  grade  given  to  the  Xew  Haven  Bailroad 
was  such  an  act  that  the  petitioner  can  claim  her  damages  as  if  the  village 
had  directly  made  the  change  itself.  There  seems  to  be  no  reason  why  the 
provisions  of  the  act  do  not  apply  to  the  piaintifl's  case.  She  is  an  abutting 
owner.  She  is  injured  by  a  change  of  grade.  The  change  of  grade  was  per- 
mitted by  the  village.  It  was  ordered  because  "public  safety  makes  it  de- 
sirable." The  fact  that  the  railroad  company  p<dd  the  expense  and  did  the 
work  in  accordance  with  the  plan  has  no  relevancy  as  to  the  petitioner.  The 
Tillage  method  of  changing  her  grade  was  followed  out,  and  the  petitioner 
was  thereby  injured.  Without  the  order  of  the  village  the  act  would  have 
4>een  a  trespass,  and  the  company  would  have  been  responsible  for  all  damages 
done,  mine  v.  Railroad  Co. ,  101 N.  T.  98.  4  N.  E.  Rep.  586.  With  the  con- 
sent of  the  trustees,  the  company  are  not  liable.  Id.  The  order  appealed 
from  should  be  affirmed,  with  costs. 

Fbatx,  J.,  concurs. 


People  o.  Pavlik. 

(Supreme  Cowrt,  General  Term,  TMrd  Departmmt    NovenAer  30, 1888.) 

1.  CaiifiNAi.  Ijaw— BmicKcB— DECI.ABATION  ov  Co-CoNsnBATOK— Proof  of  GossFm- 

ACT. 

Appellant  and  his  co-defendant,  who  had  pleaded  guilty,  testified  that  the  former 
did  not  participate  in  the  murder,  no  motive  was  shown,  and  respectable  witnesses 
testlfiea  to  appellant's  good  character.  Appellant  and  defendant  had  separated  on 
the  evening  of  the  murder  at  about  10  o'clock.  Two  men  were  seen  at  diflerent 
times  and  places  during  the  night,  by  witnesses,  three  of  whom  heard  them  speak- 
ing In  a  foreign  language;  one  of  the  three  recognized  appellant,  but  said  that  the 
other  man  was  a  stranger.  When  this  witness  saw  them  appellant  wore  a  light- 
oolored  hat,  as  did  also  one  of  the  men  seen  by  another  witness,  while  botb  the 
men  seen  by  a  third  witness  wore  black  hats.  Appellant  testified  that,  on  leaving 
his  co-defendant,  he  went  to  the  house  of  the  deceased,  but,  the  latter  being  absent, 
he  did  not  remain:  that  on  the  way  home  he  went  to  sleep  beside  a  wire  fenoe, 
over  wttioh  he  could  not  get;  and  In  the  morning  one  of  his  countrynkeik  who  was  a 
stranger,  accosted  him,  and  they  talked  while  waJking  together.  His  employer 
testifled  that  appellant  returned  home  about  S  o'clock  in  the  morning,  and  the  co- 
defendant  same  and  inquired  for  him  at  about  9  o'clock.  Both  d^endants  tes- 
tified Uiat  appellant  knew  nothing  about  a  watch  which  the  co-defendaat  hid  in  a 
hay-mow  untu  the  latter  told  him-  about  it  afterwards.  .Held,  ttiat  Ahe  evidence 
showed  no  oonspiracy  between  the  defendants,  and  the  admission  of  acts  and  deo- 
laiatlons  of  his  co-defendant,  not  participated  in  by  appellant,  was  error.* 
Ik  Homicide — Evtdbnob — Motivb. 

AppeUant  and  deceased  had  been  friends.  The  former  had  boarded  with  deceased 
and  was  in  the  habit  of  visiting  his  house,  and  occasionally  spending  the  ni{[fat 
there.  On  one  occasion  appellant  became  noisy,  and  deceased  told  him  to  be  sUU, 
or  he  would  put  him  out  of  the  house.  Appellant  raised  a  chair,  and  deceased  got 
a  stick,  but  no  blows  were  exchanged.  On  the  day  of  the  homicide  appellant  re- 
fused to  drink  with  deceased,  assigning  no  reason,  and  deceased  afterwards  said 
to  him :  "  Go  back  to  M. ;  you  didn't  get  beer  enough  yet. "  Deceased's  wife  testi- 
fied that  her  husband  and  appellant,  on  that  day,  talkea,  eat,  and  went  out  together, 
in  a  very  friendly  manner.  Held,  that  no  motive  was  shown  for  appellant's  par- 
ticipation In  the  murder. 

Appeal  from  court  of  oyer  and  terminer,  Saratoga  county. 
Argued  l)efore  Leabned,  P.  J.,  and  Landon  and  isQAUuS,  JJ. 
Edwin  Quaekenbush,  for  appellant.    T.  F.  Hamilton,  Dist.  Atty.,  for  re- 
spondent. 

*  As  to  what  is  sutBcient  evidence  of  a  conspiracy  to  render  admissible  deolaratioas 
of  a  co-conspirator,  and  when  such  declarations  are  admissible  in  general,  see  the  An- 
•rchiste'  Case,  (lU.)  13  N.  B.  Rep.  865,  and  notes:  State  ▼.  Bank^  (La.)  6  South.  Bep. 
18,  and  cases  cited;  State  v.  Walker,  (Mo.)  9  S.  W.  Rep.  610;  State  v.  Johnson,  (Kan.) 
19  Pac.  Rep.  749. 
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[OAixs,  J.  The  prisoner  and  Gabris  Robinski  were  jointly  Indicted  for 
murder  of  Tomas  Maika,  on  the  23d  day  of  July,  1887.  The  prisoners 
^  to  be  tried  separately,  and  Robinski  iras  first  tried,  and  tta6  jury  dis- 
«d,  and  he  offered  to  plead  guilty  to  murder  in  the  second  degree,  which 
accepted,  and  he  was  sentenced  to  the  state-prison  for  life.  Pavlik  was 
I  thereafter  tried  and  convicted,  and  sentenced  to  the  state-prison  for  life, 
has  appealed  to  this  court  from  such  conviction.  We  have  carefully  ex- 
sed  the  case,  and  have  reached  the  conclusion  that  the  evidence  was  In- 
dent to  establish  a  conspiracy  between  Pavlik  and  Robinski  to  murder 
las  Malka.  The  evidence  of  the  prisoner,  and  of  Robinski,  negatives  the 
ry  of  the  prosecution  that  Maika  was  murdered  as  the  result  of  such  a 
ipiracy.  Indeed,  their  evidence  is  to  the  effect  that  Pavlik  in  no  manner 
icipated  in  such  homicide.    It  is  true  the  testimony  of  such  witnesses 

>  be  accepted  with  grains  of  allowance,  as  one  had  been  convicted  of  a 
linal  offense,  of  high  grade,  and  the  other  testified  in  his  own  behalf. 

prisoner  produced  witnesses  who  were  respectable,  and  who  were  ac- 
nted  with  him,  and  they  spoke  favorably  in  regard  to  his  character, 

he  was  entitled  upon  the  trial  to  the  full  benefit  of  such  evidence,  and 
1  this  review  such  consideration  is  not  to  be  lost  sight  of.  Indeed,  in 
we  or  doubtful  case,  great  weight  should  be  attached  to  evidence  of  good 
•acter.  People  v.  Lamh,  •il  N.  Y.  360,  378;  Caneeml  v.  People,  16  N. 
iOl,  508.  The  prisoner  and  Robinski  were  together  at  Mechanicville  the 
ling  of  the  day  the  marder  was  committed,  and  while  there  visited  sev- 

saloons,  and  drank  beer,  and  separated  about  10  o'clock,  and  were  not 
.  together  by  any  person,  so  far  as  the  evidence  discloses,  until  9  o'clock 
be  morning  of  the  following  day;  unless  their  identity  can  safely  be  In- 
9d  from  the  evidence  of  the  following  named  witnesses,  who  were  pro- 
>d  and  examined  for  such  purpose  by  the  prosecution.    O'Brien  testified 

he  was  upon  the  front  stoop  of  his  dwelling-house,  and  heard  two  men 
jpering  in  b  foreign  tongue,  and,  so  far  as  he  saw,  one  was  taller  than 
other,  and,  to  the  bisst  of  his  ability  to  say,  the  little  one  had  a  light-col- 
.  hat  on :  that  he  got  a  glimpse  of  him  as  he  was  going  np  the  road, 
tiael  Botler,  another  witness,  testified,  in  substance,  that  upon  the  night 
uestion  his  horse  was  under  Shaunt's  miU-shed,  at  Mechanicville.  That 
rent  to  get  his  horse  about  9  o'clock,  and,  after  a  little  delay,  started  for  - 
e,  going  up  the  brick  road.  That  he  knew  Thomas  O'Brien,  and  where 
-esided,  which  was  near  the  place  where  the  body  of  Maika  was  found. 
t  when  near  the  house  of  O'Brien  he  saw  two  men;  one  was  taller  than 
other,  and>  to  the  best  of  his  ability  to  say,  one  had  on  a  light  hat.  It 
ed  light-colored;  might  have  been  a  black  hat,  with  something  over  it. 
Iced  to  him  like  a  light  hat.  That  he  was  driving  pretty  fast,  and  when 
ame  up  to  where  they  were  he  slacked  up,  and  the  big  fellow  came  out 
he  right-hand  side  of  the  road,  and  the  little  fellow  on  the  left-hand  side 
he  road.  That  it  was  a  kind  of  dark  night.  Heard  of  the  murder  Sun- 
morning.    Carpenter,  another  witness,  testified  that  the  night  of  the  mur- 

When  returning  from  Mechanicville,  be  saw  two  men  lying  under  an 
e  tree,  and  could  not  describe  them.    So  far  as  he  could  see,  they  lay 

and  did  nothing.  That  he  did  not  notice  their  hats.  That  it  was  a 
;  night,  and  he  could  not  tell  whether  one  was  shorter  than  the  other, 
les  Devoe,  another  witness,  testified  that  he  saw  two  men  crossing  his 
dow,  and  it  was  so  early  in  the  morning  that  he  could  not  distinguish 
color  of  their  hats  or  clothes.    The  witness  Beadleson  testified  that  be 

acquainted  with  Pavlik,  who  had  worked  for  him.  That  the  barking 
is  dog  awoke  him  about  half  past  3  o'clock  in  the  morning,  and  he  saw 
men  going  past  the  Best  house,  and  In  the  direction  of  the  Sutfin  house, 
tie  Dallas  Clark  farm.    The  men  wore  black  hats,  and  he  could  not  say 

>  they  were.    Martha  Uutfln,  another  witness,  testified  that  she  knew 
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FavUk,  who  bad  worked  for  her  seven  months.  That  she  saw  bim  and  an- 
other man,  whom  she  did  not  know,  pass  her  bouse  between  4  and  5  o'clock 
Sunday  morning.  Pavlik  had  a  liglit-colored  hat  on;  they  were  talking  loud» 
in  a  foreign  language.  The  evidence  of  this  witness  does  not  seem  to  be  in 
this  respect  materially  in  conflict  with  the  version  given  by  the  prisoner, 
who  stated  that  be  and  Bobinski  left  Mehan's  saloon  Satuniay  evening  at 
5  or  6  minutes  past  10  o'clock,  and  proceeded  together  to  the  bridge  over  the 
canal,  where  they  separated;  Favlik  saying  that  he  was  going  to  Maika's, 
and  Kobinski  saying  that  be  was  going  home.  That  he  went  to  Maika's  and 
purposed  to  stay  ail  night;  but  Mrs.  Maika,  owing  to  the  absence  of  her 
husband,  was  not  willing  to  allow  him  to  stay,  and  he  went  away.  That 
he  started  for  Clark's,  where  he  worked,  and  on  his  way  encountered  a  wire 
fence,  which  he  could  not  get  over,  and  he  lay  down  beside  it,  and  slept  till 
morning;  and  when  be  awoke  he  started  for  Clark's,  and  when  on  the  way, 
a  countryman  of  his,  who  was  a  stranger,  accosted  him,  and  expressed  a  de- 
sire to  obtain  employment,  and  Pavlik  and  he  conversed  upon  the  subject  as 
they  traveled  along  together.  It  does  not  seem  improbable  that  they  were 
the  men  whom  Martha  Sutfln  saw,  and  recognized  one  as  Favlik.  Mrs. 
Malka  testified  that  Favlik  came  to  her  house  Saturday  evening  about  9 
o'clock,  as  she  stated  the  time,  and  inquired  for  her  husband,  and  stated  that 
if  he  were  at  home  be  would  ask  permission  to  sleep  there.  Dallas  Clark 
testified  that  Pavlik  was  in  his  employ,  and  that  he  returned  to  the  bouse 
that  Sunday  morning  about  5  o'clock,  and  soon  thereafter  went  to  the  barn 
to  milk  the  cows,  and  take  care  of  the  horses,  and  that  be  took  breakfast  at 
the  house.  That  Bobinski  came  there  that  morning  about  9  o'clock,  and 
Inquired  for  Favlik.  The  witness  Clark  further  stated  that  Bobinski  had 
worked  for  him,  taking  care  of  the  horses.  In  regard  to  the  watch  Bobinski 
stated  that  when  in  the  stable,  be  wrapped  the  watch  in  a  rag,  which  he 
found  there,  and  placed  it  in  the  hay-mow,  and  that  Favlik  knew  nothing 
about  it.  Pavlik  ilestifled  that  he  knew  nothing  in  Regard  to  the  watch  until 
after  it  had  been  placed  in  the  mow,  and  that  some  time  after  Bobinski  told 
bim  about  it. 

We  discover  no  evidence  which  conflicts  with  such  statements.  Further- 
more, we  are  unable  to  perceive,  from  the  evidence,  any  iidequate  motive 
which  Favlik  could  have  had  which  would  be  likely  to  induce  him  to  paitici- 
pate  in  the  murder  of  Maika.  They  seem  to  have  been  friends.  Favlik  bad 
boarded  with  Maika  before  he  entered  the  employment  of  Clark,  and  was  in  the 
habit  of  visiting  at  Maika's  frequently,  and  occasionally  passed  the  night  there. 
The  evidence  does  not  disclose  that  they  had  had  any  serious  controversy. 
On  one  occasion,  when  Favlik  was  at  Maika's,  he  became  noisy,  and  Maika 
told  him  to  be  still,  or  be  would  wake  up  the  child,  and  if  he  was  not  quiet  he 
would  put  him  out  of  the  house.  Favlik  raised  a  chair,  and  Maika  procured 
a  stick.  No  blows  were  exchanged,  and  the  matter  ended.  We  fail  to  dis- 
cover in  the  case  any  evidence  that  Favlik  entertained  any  malice  towards 
Maika.  Some  prominence  is  sought  to  be  given  by  the  prosecution  to  the  fact 
that  upon  the  day  of  the  homicide  Favlik  did  not  join  Maika  in  drinking  beer; 
the  latter  invited  the  former  to  drink,  which  was  declined,  without  any  reason 
l>eing  assigned,  and  we  perceive  nothing  which  indicates  that  he  refused  on 
.  account  of  any  feeling  of  unkindness.  Nor  are  we  able,  under  the  circum- 
stances, to  attach  much  importance  to  the  remark  made  by  Maika  to  Favlik: 
"Goon  back  to  MechanicviUe;  you  didn't  get  beer  enough  yet."  It  was  a 
coarse  remark,  wtiich  did  not  necessarily  imply  any  unkind  feeling  on  the 
part  of  Maika,  nor  does  it  appear  that  it  was  regarded  by  Favlik  in  that  light 
Indeed,  the  evidence  shows  very  clearly  that  the  interview  at  Maika's  house 
between  them  on  the  day  of  the  homicide  was  very  friendly.  Mrs.  Maika 
testifies  in  regard  thereto  as  follows:  "Favlik  and  my  husband  went  the  first 
time  from  my  house,  Saturday,  July  23d,  at  twelveo' clock.    They  went  away 
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ititlj,  and  retamed  pleasantly  together.  Thej  eat  dinner  pleasantly  to> 
r,  and  were  talking  good  together.  Tbere  was  nothing  talked  about  go> 
>  Dallas  Clark  farm  till  after  dinner.  They  were  talking  pleasant.  He 
ndant]  says,  *  You  come  back  with  me  to  the  farm ;'  and  he  [husband^ 
'No;  I  want  to  go  to  bed;'  and  be  says,  'Here,  you've  got  time  enough 
ep  at  night.'  When  they  returned  at  three  o'clock  they  were  social. 
ion.  Social  from  drink  ?  Anstoer.  I  don't  know  whether  they  were  drink* 
r  not;  they  were  not  drunk."  From  a  careful  examination  of  the  facts 
s  case,  we  have  reached  the  conclusion  that  the  evidence  fails  to  estab- 
.  conspiracy  formed  by  Favlik  and  Robinski  to  murder  Maika.  The  evi> 
want  of  motive  ou  the  part  of  the  prisoner  to  commit  such  crime  Is,  we 
,  an  important  consideration,  as  bearing  upon  the  probability  in  regard 
I  guilt;  especially  BO  in  a  case  depending  mainly  (ipon  circumstantial  evi- 
I  for  its  support.  The  law  requires  more  than  an  inference,  drawn  from 
tful  and  inconclusive  Circumstances,  to  charge  a  prisoner  with  having 
1  in  aconspiracy  to  perpetrate  a  crime  of  such  magnitude,  and  involving 
severe  punishment.  Ormsby  v.  People,  53  N.  Y.  472;  Cuyler  v.  Mo' 
ley,  40  N.  Y.  222;  People  v.  Datis,  56  N.  Y.  96, 

e  evidence  being  insufficient  to  establish  such  conspiracy,  evidence  of  the 
or  declarations  of  Bobinski,  performed  or  uttered  when  Pavllk  was  not 
nt,  or  if  present  and  not  participating  therein,  or  in  some  manner*  as- 
ng  thereto,  was  not  admissible  against  the  prisoner.  Ormsby  v.  People^ 
i;  Jones  v.  Hurlburt,  39  Barb.  408.  At  page  409,  Justice  Welles  re- 
ar "Before  evidence  of  the  acts  and  declarations  of  persons  not  parties 
9  action  can  be  properly  received  in  evidence  in  cases  of  this  character^ 
>mmon  unlawful  design  should  be  clearly  proved,  as  a  condition  prece- 
to  receiving  evidence  of  such  acts  and  declarations  at  all.  Evidence 
li  is  merely  admissible  on  the  question  of  the  common  illegal  purpose  i» 
lufflcient.  The  common  purpose  must  be  clearly  proved.  Evidence 
>i  might  be  sufiBcient  to  sulimit  to  ajury,  on  a  question  proper  to  be  sub* 
d  to  them,  will  not  answer  the  requirement.  It  should  be  so  strong  as 
ike  it  their  Imperative  duty  to  find  in  the  affirmative,  if  the  question 
o  be  submitted  to  them,  or  where  the  court  would  set  their  verdict  aside 
se  they  did  not  so  And,"  etc.  Barb.  Crim.  Law,  229.  Certainly,  sncb 
ihould  not  be  relaxed  in  its  rigor  when  applied  to  a  case  like  the  present, 
lich  such  grave  consequences  are  involved.  We  are  constrained,  by  the 
disclosed,  to  conclude  that  such  rule  was  not  sufficiently  adhered  to 
the  trial,  and  that  in  consequence  thereof  the  case  of  the  prisoner  may 
been  prejudiced.  In  the  evidence  of  Ludwina  Carroll  is  contained  the 
f  ing  relation  of  a  transaction  between  Robinski  and  Maika,  when  Fav- 
as  not  present,  and  the  evidence  does  not  justify  the  presumption  that 
ard  any  part  of  the  transaction.  Her  evidence  is  as  follows,  in  relation 
to:  "Question.  Did  Gabris  come  back  again?  Ansioer.  Gabris  came 
:  two  o'clock.    He  said  be  wanted  his  bed;  and  Maika  says:  'You  will 

9  go  in  the  other  room,  because  Ludwina  is  in  there, 'and  has  got  a 
u:he,  and  it  is  cooler.'  Gabris  said  he  would  not;  he  wanted  his  own 
and  be  said:  'The  other  bed  is  just  as  good  as  this  one.'  Q.  What  did 

10  then?  A.  He  was  walking  around,  swearing,  and  talking,  and  go- 
ut. (Defendant's  counsel  objected  as  Incompetent.  The  Court.  It  is 
t  done  at  a  time  when  they  were  both  there.  Objection  overruled.  De- 
,nt  excepted.)  Gabris  went  out,  and  Maika  got  up  and  locked  the  door. 
>me  about  half  past  three,  and  said  be  wanted  his  own  bed ;  and  Maika 
liim  just  the  same.  He  said  he  would  not.  He  swore,  and  walked 
id,  and  said  he  was  going  to  pull  me  out  of  bed;  and  Maika  said, '  You 
lot;'  and  Maika  took  Gabris  out  of  doors,  and  licked  him.  Q.  How  do 
Lnow  he  licked  him?  A.  Noise.  Q.  What  did  you  hear  Gabris  say? 
e  said:  •  Tomas,  Tomas,  stop.'   Mrs.  Maika  went  out  doors,  and  said» 
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<Tomaa,  come  in  the  honse;'  and  I  beaid  Gabris  say:  *G  ■    d  d n,  I 

give  you  that  back  pretty  soon.'  I  heard  bim  talking  merp,  but  I  can't  bear 
what  he  say.  Gabris  went  away. "  Pavlik  may  have  been  in  the  bouse,  and. 
If  so,  was  in  another  room,  probably  asleep  at  that  hour  of  the  night.  The 
narration  of  sach  an  occurrence  would  be  likely  to  impress  the  minds  of  tlie 
jurors.  This  witness  was  allowed  to  state  a  conversation  between  herself 
and  Bobinski  in  the  kitchen  at  Maika's,  as  follows:  "And  I  went  in  the 
kitchen,  and  says  to  him,  [Robinski]  '  What  makes  you  make  such  a  racket 

all  night?'    And  he  swore,  and  said,  'G d  d n,  you  won't  come  an; 

more  to  this  bouse;  and  Maika,  this  is  the-  last  time  tie  fights  with  me;  he 
wiil  not  fight  anybody  in  this  honse  any  more.'  "  The  witness  testified  that 
Pavlik  was  in  the  house,  and  the  door  was  open,  but  there  is  no  proof  that  he 
heard  the  remark  which  was  made  by  Kobinski.  Feople  v.  Haffelder,  5  !N. 
Y.  Crim.  B.  179.  Again,  the  witness  Bobinski  was  allowed  to  state  a  oon- 
Tersation  between  himself  and  Robinski  in  regard  to  an  occurrence  on  the 
Sunday  previous  to  the  homicide,  as  follows:  "Aruzoer.  Sunday  morning, 
after  Kobinski  had  been  licked  by  Tomas,  Bobinski  came  to  witness'  house, 
and  said  to  him  that  he  had  the  headache.  Macek  was  present,  and  I  said, 
'  What  is  the  matter  with  you ;  you  are  drunk,  I  suppose; '  and  he  said,  *  But 
Maika  licked  him.*  And  Bobinski  told  me  that  he  wanted  to  get  in  his  room, 
and  Maika  would  not  let  him,  because  two  people  were  sleeping  there,  and 
Maika  was  laying  on  the  floor  with  his  wife,  and  Bobinski  said  be  did  not 
want  that  Maika  should  lay  on  the  floor.  Maika  wanted  Bobinski  to  sleep  in 
his  bed,  and  Maika  would  sleep  with  his  wife  on  the  floor,  and  Bobinski  ob- 
jected to  that."  Defendant's  counsel  moved  to  strike  out  this  last  state 
ment.  Motion  entertained.  "(Question.  Was  Macek  presentduringthis  time! 
Answer.  Yes,  air.  Question.  What  did  Macek  say?  Antvoer.  He  didn't  saj 
anything  at  that  time."  It  is  true  Pavlik  was  present,  but  said  nothing,  and 
was  not  called  upon  to  speak,  as  the  conversation  was  not  addressed  to  him, 
and  the  transaction  referred  to  was  between  Maika  and  Bobinski.  Tlie  same 
witness  was  permitted  to  state  another  declaration  of  Bobinski  to  him  as  fol' 
lows:  "We  will  go  one  night  when  Maika  goes  to  work,  and  throw  him  intc 
the  canal,  and  let  him  float  to  Troy  x)r  New  York."  The  witness  stated  thai 
Pavlik  was  present,  btit  said  nothing.  All  such  declarations  made  by  Bob- 
inski, and  admitted  as  evidence  against  the  prisoner,  upon  the  ground  that  i 
conspiracy  had  been  established,  or  that  evidence  in  support  thereof  liad  been 
given  suiiacient  to  justify  the  submission  of  such  question  to  the  jury,  wai 
well  calculated  to  prejudice  the  case  of  the  prisoner  with  the  jury.  The  prose 
«ution  was  allowed  to  show  that  blood  was  found  upon  the  clothing  of  Kob- 
inski, and  such  clothes  were  exhibited  to  the  jury.  We  fail  to  perceive  upon 
what  ground  such  evidence  could  be  introduced  against  this  prisoner.  The 
counsel  for  the  prisoner  at  various  stages  of  the  trial  resisted  the  allowance 
of  that  class  of  evidence,  and  finally  made  a  motion  to  strike  out  the  evidence 
of  the  acts  and  declarations  of  Robinski  in  the  absence  of  Pavlik,  which  wat 
denied  by  tbe^urt.  The  following  remark,  "Blood  of  a  dog,  when  I  gave 
him  one  with  a  stone  be  had  enough,"  sworn  to  by  the  witness  Maggie  Bi 
due,  as  having  occurred  at  the  othce  of  Justice  Kassey,  was  denied  by  tbi 
prisoner,  and  explained  by  liiro  as  a  remark  made  in  regard  to  the  stone  wbicl 
was  thrown  at  the  prisoners  by  Maggie  Bidus,  and  which  she  did  not  den; 
throwing.  Bobinski  substantially  corroborated  Pavlik  in  such  statement 
The  witness  Bidus  was  the  sister  of  Mrs.  Maika,  and  her  evidence  does  noi 
present  her  in  a  very  favorable  light.  Without  further  discussion  of  thi 
facts  and  incidents  of  the  trial,  we  have  become  satisfied,  from  a  careful  con 
sideration  of  this  case,  that  the  conviction  of  the  prisoner  does  not  rest  upoi 
satisfactory  evidence-of  his  guilt,  and  that  a  new  trial  should  be  accorded  b 
him,  so  that  another  jury  may  pass  upon  his  case,  on  a  trial  further  removet 
from  the  excitement  which  must  have  accompanied  the  discovery  of  fche  hom 
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e,  and  the  trial  of  Bobinski,  who,  according  to  bis  own  evidence,  alonA 
petrated  the  crime. 

iBABinED,  P.  J.,  and  Landon,  J.,  conoor. 


Bacon  «.  UmrED  States  Mm?.  Aoo.  Ass'n. 

iSu/preme  Court,  Oeneral  Term,  TM/rd  Depa/rtmetU.    November  30, 1888.) 

nuLNCB — ^Action  on  Poliot — Appiai/ — Evtdehob. 

On  appeal  of  an  action  on  an  accident  policy,  where  the  evidende  tends  to  oon- 
Srm  either  of  two  theories  as  to  the  cause  of  assured's  death,  on  only  one  of  whlob 
plaintiff  is  entitled  to  recover,  a  judgment  on  a  verdict  for  plaintiff  will  not  be  re- 
versed. 

.ppeal  from  circuit  court,  Albany  county. 

.ction  by  Samuel  N.  Bacon  against  the  United  States  Mutual  Accident 
ociation  of  the  city  of  New  York,  to  recover  on  a  policy  of  insurance  Is- 
1  on  the  life  of  Frederick  J.  Oaks.  On  a  former  trial  plaintiff  was  non- 
ed,  and  the  supreme  court,  on  appeal,  held  that  the  evidence  required  a 
mission  to  the  jury.    44  Hun,  599.     The  main  contention  on  the  new  trial 

whether  the  insured  died  from  the  effects  of  a  facial  caibnncle  or  of  a 
ignant  pustule.    Judgment  for  plaintiff  having  been  rendered  on  ttie  ver* 

of  the  jury,  defendant  appeals  therefrom,  and  from  the  order  denying  a 
Ion  for  a  new  trial  on  the  minutes. 

jgued  before  Lgabned,  F.  J.,  and  Landon  and  Inoalls,  JJ. 
fiUlam  Bro.  Smith,  for  appellant.     G,  L.  Stedman,  for  respondent. 

AMDON,  J.  When  this  case  was  before  us  upon  the  former  appeal,  we 
1  that  the  evidence  was  sulScient  to  require  the  submission  of  the  case  to 
jury.  44  Hun,  599.  The  question  then  was  as  it  now  is,  whether  the 
rnsed  "sustained  l)odily  injuries,  effected  through  external,  violent,  and 
dental  means,  within  the  intent  and  meaning  of  the  by-laws  of  said  asso- 
lon,  and  the  couditions  hereunto  annexed,  and  such  injuries  alone  shall 
e  occasioned  death  within  ninety  days,  from  the  happening  thereof."  The 
lltions  annexed  are,  in  effect,  that  the  bodily  injury  must  bavean  "external 

visible  sign."  Death  caused  by  disease,  or  by  "poison,  in  any  manner  or 
a."  is  excluded.  The  plaintiff  rested  bis  case  upon  testimony  tending  to 
It  ttiat  death  was  caused  by  a  malignant  pustule  upon  the  lip;  that  such 
tule  is  not  strictly  a  disease,  but  a  pathological  condition  of  the  system, 
led  by  the  accidental  infliction  of  diseased  or  putrid  animal  matter  infested 
a  bacilli  anthrax  upon  the  thin  skin  of  the  lip,  whence  the  bacilli  multi- 

and  are  diffused  through  the  system.  The  defendant  urges  that,  if  the 
3  were  as  alleged  by  the  plaintiff,  then  the  insured  died  from  poison,  lia- 
y  for  which  is  expressly  excl  uded  by  the  contract.  We  adhere  to  the  view 
rassed  upon  the  former  appeal,  that  this  means  poison  taken  internally,  and 
externally  inflicted.  The  defendant  also  urges  that  the  evidence  given  on 
part  of  the  plaintiff  did  not  exclude  the  possibility  that  malignant  pustules 
sometimes  caused  by  an  inhalation  of  the  germs  or  bacilli,  and  therefore 
infectious  diseases,  and  as  such  are  excluded  from  the  liabilities  assumed 
he  defendant.  We  think  the  jury  could  understand  the  testimony  other- 
3.  It  seems  to  be  to  the  effect  that  the  bacilli  anthrax  will  produce  the 
tule  by  coming  in  contact  with  the  skin.  If  swallowed,  the  pustule  may 
iroduced  in  the  stomach  or  bowels.  It  is  produced  at  the  point  of  contact 
1  the  virus;  wherever  that  may  be  applied,  a  local  sore  is  produced.  The 
Ui  need  not  necessarily  be  introduced  by  a  puncture  or  lance,  but  may 
I  effect  if  applied  upon  abraded  or  thin  skin.  They  may,  however,  be  in- 
3d  in,  as  by  the  bite  of  a  fly.     "If  they  get  in  at  the  skin, "  says  Dr.  Frud- 

in  behalf  of  the  defendant,  "they  cause  that  thing  which  is  known  as 
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-•malignant  pustule;'  if  they  get  into  the  lun^,  they  cause  a  sort  of  pnda> 
monia;  and,  if  they  get  into  the  stomach  and  bowels,  they  cause  an  infection 
which  resembles  cholera  a  good  deal."  There  seem  to  be  difFerent  kinds  of 
bacteria.  One  kind,  known  as  the  "baoUliu  tubemUoaU,"  prodncing  con- 
sumption or  pneumonia.  The  kind  in  question  is  known  as  the  "  baciltut  an- 
thrax." Clearly,  the  jury  were  at  liberty  to  decide  that,  if  this  was  a  malig- 
nant pustule,  it  was  caused  by  accidental  contact  or  infliction  upon  the  lip 
of  something  containing  the  bacilli  anthrax.  The  testimony  justified  the 
conclusion  that,  so  far  as  known,  the  malignant  pustule  is  the  result  of  con- 
tact with  the  flesh,  hides,  or  skins  of  animals,  or  with  wool,  feathers,  birds, 
or  flies,  which  contain  or  carry  the  bacilli  anthrax. 

The  insured  went  to  Council  Bluffs,  Iowa,  February  1, 1884,  and  died  then 
March  21st  following.  He  was  first  engaged  as  book-keeper  in  a  meat  mar- 
ket, and  later  as  a  check  clerk  in  the  transfer  department  of  the  Union  Paciflo 
Bailroad.  It  was  shown  that  car-loads  of  hides  pass  that  station,  but  whether 
lie  had  anything  to  do  with  them  was  not  shown.  This  testimony  suggests, 
instead  of  proving,  any  exposure.  It  is  not  at  all  satisfactory.  Still  it  is  com- 
petent. It  is  a  sort  of  evidential  dust,  sufllcient  sometimes  to  preponderate 
one  side  of  the  poising  balance.  But  the  defendant  introduced'evidenoe  tend- 
ing to  sl;ow  that  the  death  of  the  insured  was  caused  by  a  facial  carbuncle^ 
which  is  nothing  more  than  an  enlarged  boil,  or  a  large  cluster  of  small  boils, 
and  is  not  within  any  of  the  risks  the  defendant  assumed.  The  defendant  as- 
sailed the  theory  of  a  malignant  pustule  by  evidence  tending  to  show  that  the 
testimony  of  Dr.  Harris,  the  expert  who  examined  the  body  of  the  insured  27 
days  after  death,  disclosed  such  an  absence  of  the  requisite  tests  as  rendered 
his  opinion  that  the  death  was  caused  by  malignant  pustule  wholly  unreliable. 
The  theory  of  a  facial  carbuncle  was  also  assailed  by  experts  on  the  part  of  the 
plaintiff.  The  defendant  urges  that  the  evidence  renders  it  just  as  probable 
that  death  resulted  from  a  carbuncle  as  from  a  pustule.  If  so,  the  plaintiff 
made  out  no  case.  Searles  v.  Railway  Co.,  101  N.  Y.  661,  5  K.  E.  Kep.  66. 
In  the  case  cited  the  court  could  see  that  the  one  agency  was  just  as  well  sup- 
ported as  the  other.  But  the  case  here  presents  a  very  dilflcult  question. 
Inferences  are  to  be  drawn  from  the  testimony,  and  fair  men  might  well 
disagree.  In  such  a  case,  the  jury  are  the  final  arbiters.  Our  system  of  jus- 
tice in  such  a  case  finds  relief  and  repose  by  accepting  the  verdict  evolved  from 
the  inscrutable  wisdom  of  the  jury.  We  have  reexamined  the  opinions  ex- 
pressed upon  the  former  appeal,  and  see  no  reason  to  change  them.  The  judg- 
ment should  be  afiSrmed,  with  costs. 

Lbabnbd,  P,  J.,  and  Inoalls,  J.,  concar. 


DOBOHBSTEB  V.  DOKOHKSTKR  et  ot. 

(Swprtme  Court,  Qeneral  Term,  SHfth  Department.    October  10, 1888.) 

Imunrr — Bvtdenob — Burden  or  Proot. 

The  burden  is  on  the  assignor,  seeking  to  set  aside  an  assignment  on  th«  grooad 
ot  mental  luoapaoity,  to  overoome,  by  a  olear  prepondenmoe  of  evidenoe,  the  pre- 
smnption  of  sanity  and  competent  mental  capacity  which  obtains  as  to  every  per- 
son of  full  age ;  and  the  fact  that  at  the  trial  he  is  oblivious  of  the  transaotion  ia 
sot  enough,  when  it  appears  tliat  he  has  had  an  attaok  of  paralysis  ainoe  the  data 
of  the  assignment. 

Appeal  from  judgment  on  report  of  referee. 

This  was  an  action  by  Peter  J.  Dorchester  against  Edward  0.  Dorchester 
and  Rose  to  set  aside  a  bill  of  sale  or  assignment  to  defendant  Dorchester  of 
all  the  interest  of  plaintiff  in  the  partnership  with  defendant  Boee  in  the  bus- 
iness of  hardware  merchants.  A  judgment  was  entered  on  the  report  of  a 
zeferee  setting  aside  the  assignment,  and  defendants  appeal 
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;ued  before  Barker,  P.  J.,  and  Bradley,  Haiqht,  and  Dwiobt,  JJ. 
».  F.  Cogstoell,  for  appellants.    D.  B.  Baekentose,  for  respondent. 

X  Curiam.  We  do  not  think  that  the  evideaoe  in  this  case  warranted 
nding  either  of  Inoompelent  mental  capacity  on  the  part  of  the  plaintiff 
I  time  of  the  execution  of  the  assignment,  or  of  fraud  or  undue  influence 
e  part  of  the  defendant  to  procure  the  assignment  to  be  made, 
the  first  of  these  questions  the  burden  of  proof  was  on  the  plaintiff  at 
itset,  and  was  not  to  be  shitted  in  consequence  of  any  proof  to  be  made 
Da  in  respect  to  the  relation  in  which  the  parties  stood  to  each  other,  or 
laracter  of  the  transaction  which  was  the  subject  of  inquiry.  It  was 
ibent  upon  him,  in  order  to  make  out  his  case  in  this  respect,  to  over^ 
>  by  a  clear  preponderance  of  evidence,  the  presumption  of  sanity  and 
stent  mental  capacity  which  obtains  in  the  case  of  every  person  of  full 
rho  has  not  been  judicially  declared  of  unsound  mind,  or  incapable  of 
ging  his  affairs.  This,  we  think,  lie  has  not  done;  but,  on  the  contrary, 
.he  evidence  shows  afiBrraatively  that,  at  the  time  of  the  execution  of  the 
nment,  and  for  a  considerable  time  before,  the  plaintiff  was  sober,  anJ 
lie  of  doing  business.  If,  as  he  testifies,  he  was,  at  the  time  of  giving 
stimony,  oblivions  of  the  transaction,  tlie  proof  clearly  shows  that  he 
ot  been  so  at  all  times  since  it  occurred;  and  his  failure  of  memory  on 
abject  at  any  time  might  be  more  probably  accounted  for  as  resulting 
an  attack  of  paralysis  which  he  sustained  some  months  after  the  trans« 
1,  than  upon  the  theory  of  any  abnormal  condition  of  mind  existing  at 
me. 

the  second  question  proposed,  if  it  were  to  be  conceded  that  a  prima 
case  of  undue  influence  was  made  out  by  proof  of  the  relationship  be- 
i  the  parties,  and  tlie  character  and  circumstances  of  the  transaction 
,  and  thus  the  burden  was  cast  upon  the  defendant  of  relieving  himself 
the  suspicion  of  wrong  on  his  part,  and  of  showing  that  the  plaintiff 
without  restraint  and  under  no  coercion  of  his  will,  (In  re  Smith's  Will, 
,  Y.  522,)  we  think  this  requirement  was  fairly  met  by  the  evidence  in 
trt  of  the  defendants'  denials.  In  respect  to  every  instance  of  suggestion 
[uest  on  the  part  of  the  defendant  to  which  the  plaintiff  testifies,  he  also 
es  that  it  was  met  by  a  prompt  and  decided  ref  (isal  on  his  part.  The 
iment  was,  in  fact,  drawn  by  an  attorney  acting  under  the  instruction 
e  plaintiff  alone,  and  was  subsequently  executed  in  the  presence  of 
er  third  person,  who  signed  it  as  a  witness  at  the  plaintiff's  request;  the 
dant  not  being  present  on  either  occasion. 

I  are  not  disposed  to  indicate  here  our  estimate  of  the  probative  force  or 
,  on  the  issues  of  the  case,  of  any  of  the  particular  facts  and  oiroum- 
es  disclosed  by  the  evidence.  We  have  examined  the  entire  evidence 
care,  and  are  of  the  opinion  that,  on  the  whole,  the  case  presented  by 
ecord  does  not  support  the  conclusions  of  fact  found  by  the  referee.  We 
lerefore  of  the  opinion  that  the  judgment  sbonld  be  reversed,  and  a  new 
panted,  with  costs  to  abide  the  event. 
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Kkamwb  «.  Ahbebo  et  al. 

{Supreme  Court,  Special  Term,  New  York  Coumty.    October  4, 1888.) 

1.  BquiTT — JmuaoionoN — ^Adbqu^tb  Rbmxdt  at  Law — Ixrusano^. 

Where,  by  the  terms  of  a  lease  and  the  aotion  of  the  parties,  the  lease  has  been 
terminated,  and  the  lessor  has  become  entitled  to  possession,  he  has  an  adequate 
remedy  at  law,  and  cannot  proceed  in  equity  to  enforce  any  of  the  oovenants  of  tbe 


Si  BviDKNOB — Paboi^-To  Atveot  Wkittkn  Lkasb. 

A  prior  oral  aKxeement,  restricting  the  use  of  the  leased  premises,  not  insertod 
In  the  written  lease,  cannot  be  enforced. 

At  chambers.    Motion  for  injanotion  in  the  action  of  William  Kramer 
•gainst  Gustave  Am  berg  and  others. 
Mr.  Johnson,  for  plaintift.     Howe  dt  Hummel,  for  defendant. 

Inqbahak,  J.  Tbe  lease  of  the  theater  from  the  plaintiff  to  tbe  defend- 
ants contained  a  covenant  that  the  defendant  should  not  and  would  not  assign 
bis  interest  in  the  said  lease  or  written  agreement,  or  under-let  or  sublet  the 
whole  or  any  part  of  the  said  theater  or  premises,  without  the  written  con- 
sent of  this  plaintiff,  and  would  not  and  should  not  sell,  or  suffer  or  permit  to 
be  sold,  on  any  part  or  portion  of  the  said  premises  or  theater,  any  iiquora, 
vines,  etc.,  without  the  written  consent  of  the  plaintiff;  and  the  said  lease 
also  contained  a  provision  that  in  case  the  said  defendant  should  violate  an/ 
of  the  conditions,  covenants,  or  provisions  of  the  sixth  paraj^raph  of  tbe  said 
agreement  or  lease,  or  permit  or  allow  any  of  said  conditions,  covenants,  or 
provisions  to  be  violated,  then  tbe  said  lease  or  agreement  should,  at  the  op- 
tion of  the  said  plaintiff,  cease  and  come  to  an  end  Immediately  thereafter, 
anything  therein  contained  to  the  contrary  in  anywise  notwithstanding. 

The  complaint  alleges  that  the  defendant  Amberg,  the  lessee,  did  sublet 
the  premises  to  the  defendant  Jacobs,  thus  violating  the  covenant  in  the  lease^ 
and  that  the  plaintiff  had  given  notice  to  the  defendants  that  the  said  sub- 
lease from  the  said  Amberg  to  tbe  said  Jacobs,  and  tbe  occupancy  of  tbe  said 
Jacobs  of  the  said  premises,  was  without  his  sanction  or  consent;  and  that 
the  plaintiff,  in  accordance  with  the  provisions  of  the  sixth  paragraph  of  the 
lease,  elects  to  have  the  said  written  lease  or  agreement  cease,  determine,  and 
come  to  an  end  immediately.  These  allegations  of  the  complaint,  if  true, 
show  that  the  lease  between  the  plaintiff  and  defendant  came  to  an  end  in 
consequence  of  the  violation  by  the  defendant  Amberg  of  his  covenant  not  to 
sublet,  and  the  term  demised  by  the  said  lease  terminated.  This  being  the 
case,  the  plaintiff  has  perfect  remedy  to  recover  from  the  defendant  the  pos- 
session of  the  premises  by  summary  proceedings,  as  the  lease  is  no  longer  in 
force,  and  no  application  to  a  court  of  equity  is  necessary  to  enforce  any  of 
the  covenants  of  the  lease.  So  far  as  the  agreement  not  to  play  in  the  theater 
in  tbe  English  language  is  sought  to  be  enforced,  it  is  sofflcient  to  say  that 
the  covenant  was  a  verbal  agreement  between  the  parties  prior  to  the  execu- 
tion of  the  lease,  and  that  it  must  be  considered  as  merged  in  the  written 
lease  subsequently  executed,  and  such  provision,  not  having  been  inserted  in 
such  written  lease,  cannot  be  enforced.  The  cases  cited  by  counsel  for  the 
plaintiff,  in  which  an  injuuction  has  been  granted  restraining  the  violation  of 
a  covenant  contained  in  a  lease,  are  cases  in  which  the  lease  existed.  Plain- 
tiff had  no  remedy,  except  the  application  to  a  court  of  equity,  and  is  clearly 
distinguislied  from  the  cases  in  which,  by  the  terms  of  the  lease  and  the 
action  of  the  parties,  the  lease  itself  is  terminated,  and  plaintiff  is  entitled 
to  the  possession  of  the  premises.  I^o  necessity  is  shown  for  the  interposi- 
tion of  a  court  of  equity,  and  tbe  motion  for  injunction  must  therefore  be 
denied,  with  $10  costs. 
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FnosT  V.  McGiNNiB. 

Mnmon  Plea*  of  Vew  York  City  and  Vminty,  Oeneral  Term.    Jairakry  7, 1889.) 

CHAKios'  Lims — ^BirroRCBMBNT — Skt-Off— Waiter. 

Defendant  employed  a  builder  to  do  work  and  fumiab  material  for  a  building, 
and,  to  enable  him  to  procure  material,  defendant  made  himself  liable,  and  paioa 
sum  of  money  therefor.  The  mechanics'  liens  on  the  building  were  foreclosed  and 
defendant  did  not,  in  the  foredosore  action,  set  up  the  builder's  indebtedness  to 
him.  Held,  in  an  action  by  the  reeelrer  of  the  bnilder  to  reoover  for  extra  work, 
that  such  indebtedness  was  a  proper  offset,  and  was  not  waived  by  defendant's 
failure  to  set  it  up  in  the  foreclosure  proceedings. 

A.ppeal  from  district  oourt. 

Motion  by  £dward  L.  Frost,  receiver  of  the  assets  of  John  Young,  a  judg- 

tnt  debtor,  against  Owen  McGinnis,  for  work  done  in  the  erection  of.  a 

ilding.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Van  Hobsen  and  Bookstaver,  JJ. 

WUUam  C.  Orr,  for  appellant.    H.  M.  Hitchings,  for  respondent. 

E'ER  Curiam.  Thts  action  is  brought  by  the  plaintiff,  as  receiver  of  John 
lung,  H  judgment  debtor,  to  recover  for  certain  extra  work  done  by  Young 
-  the  defendant,  McGinnis,  on  a  lot  and  building  in  Fitts  street.  Young 
i  contracted  with  McGinnis  for  doing  the  masoti'Work  and  furnishing  the 
n-work  on  this  building,  and,  in  order  to  enable  Young  to  procure  the 
>n-work  necessary,  McGinnis  had  made  himself  liable  to  the  parties  fur- 
ihing  it,  and  bad,  before  the  commencement  of  this  action,  actually  paid 
ib  more  than  called  for  by  his  contract  with  Young,  and  the  latter  was 
m  indebted  to  McGinnis  in  that  amount.  The  value  of  the  extra  work  the 
itice  found  to  be  885,  and  we  think  his  conclusion  as  to  the  value  f  uUy  sns- 
ned  by  the  evidence.  The  justice  rendered  judgment  against  the  defend- 
t,  McGinnis,  for  this  amount.  This,  we  think,  was  error.  The  iridebt- 
nees  of  Young  to  McGinnis  was  properly  pleaded  as  an  offset  against  this 
tra  work,  and  should  have  been  allowed.  Th«  fact  that  he  did  not  set  it 
as  such  in  the  action  to  furedose  the  meehanics'liens  Bled  against  the 
ilding  did  not  eonstitnte  a  waiver  of  the  lien,  or  preclude  hiui  from  set* 
ig  it  up  in  this  action;  and  he  had  as  much  right  to  set  it  up  and  maintain 
Its  a  defense  in  an  action  brought  by  the  receiver  as  be  would  have  bad  in 
action  brought  by  Young  hinuelf.  The  jadgnient  shoald  tberafore  be  re- 
rsed,  with  costs. 


Williams  v.  Coluons. 
Tmrnon  Plea*  of  Ntw  York  City  and  Countu,  Omteral  Tenn.    January  7,  1880.) 

lADIMO — VsHfflOATIOS— SumClBUOT. 

Under  Laws  N.  T.  1869,  c  ISS,  the  verification  of  a  petition  is  InsnfBcient,  which 
does  not  certify  to  the  genuineness  of  the  signature  of  the  ofUcer  taking  the  affida- 
vit, or  state  that  such  officer  was  authorized  to  administer  the  oath,  or  give  the 
name,  age,  etc.,  of  the  deponent. 

A.ppeal  from  district  court. 

^Lrgued  before  Yam  Hoesem  and  Bookstaver,  JJ. 

L.  Johtuton,  for  appellant.    /.  B.  KeUp,  for  respondent. 

Per  Ccbiam.  T)ie  petition  must  be  veriQed  like  a  complaint  in  the  so- 
3me  conrt.  Section  2235.  The  verification  is  defective,  for  it  does  not 
itain  any  certifloate  as  to  the  genuineness  of  the  signature  of  the  officer  be- 
'e  whom  the  petition  was  sworn  to.  There  are  other  defects  in  the  verifl- 
Aon.  It  does  not  state  that  the  officer  was  authorized  to  administer  the 
Lh  at  the  tim^  it  was  taken.  Cliapter  13S  of  the  Laws  of  18d9  reijuires  that 
!  body  of  the  affidavit  shall  contain  the  name,  age,  residence,  and  dccupap 
v.8N.Y.8.no.5 — 16 
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tion  of  the  affiant  or  deponent,  and  that  to  the  affidavit  a  certificate  shall  be 
attached,  specifying  that  the  officer  taking  the  affidavit  was  at  the  time  of 
such  taking  duly  authorized  to  take  the  same,  and  that  the  officer  givint;  the 
certificate  is  well  acquainted  with  the  handwriting  of  the  officer  who  took  the 
affidavit,  and  believes  that  the  signature  of  such  officer  to  the  Jurat  is  genuine. 
These  essential  matters  are  all  omitted.  The  petition  could  not,  therefore,  be 
received  in  any  judicial  proceeding  in  this  state.  Section  1,  c.  133,  Laws 
1869.    The  final  order  is  reveraed,  with  costs. 


MSTBOPOLITAN  LiFK  IMS.  CiO.  0.  GAIXEN. 

{Commum  Pleat  of  New  York  CUy  and  Count]/,  'Oeneral  Term.    Jaanarj  7, 18S9.) 

Bonds — Actions — Etidbncb— Ixscrancb  Aobnts. 

In  a  bond  given  for  the  faithful  pertormanoe  of  bis  dntybythe  agent  of  an  insur- 
ance company,  it  was  stipulated  tbat  certain  books  should  oe  conclusive  as  to  his 
receipt  oi  premiums  from  policy-holders.  Held,  tbat  an  action  against  the  surety 
was  properly  dismissed  whore  such  books  were  not  introduced  in  evidence,  and  the 
only  other  evidence  as  to  the  default  of  the  agent  were  his  accounts,  and  certain  re- 
ceipts given  and  statements  made  by  him;  the  agent  testifying  that  he  had  paid 
over  every  cent  collected. 

Appeal  from  Xintli  district  court. 

Action  by  the  Metropolitan  Life  Insurance  Company  against  Edward  Gal- 
lon.   There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Van  Hoesen  and  Bookstavek,  JJ. 
G.  E.  Howard,  for  appellant.    Earlp  Martin,  Jr.,  for  respondent. 

Per  Curiam.  This  action  is  brought  by  the  plaintiff  against  the  defendant 
as  surety  on  a  bond  given  the  company  for  the  faithful  performance  of  bis 
duty  by  one  John  Lane,  an  agent  of  the  company.  The  plaintiff  claims  that 
Lane,  while  acting  as  its  agent,  collected  a  certain  amount  of  money  which  he 
failed  to  pay  over  to  it.  One  of  the  provisions  of  the  bond  executed  by  the 
defendant  was  that  the  total  amount  of  the  weekly  premiums  in  the  life-policy 
register,  after  deducting  the  total  weekly  premiums  in  the  lapsed  policy  regis- 
ter, were  to  be  debited  to  Lane's  account  on  Monday  of  each  week,  and  t^at 
the  balance  should  be  considered  as  having  been  absolutely  received  by  him 
for  the  company,  and  that  the  latter  should  not  be  bound  to  prove  he  had  re- 
ceived the  premiums  from  each  policy-holder.  These  books  would,  we  think, 
under  this  provisiou.  have  been  equally  conclusive  on  the  surety,  who  by  the 
terms  of  his  suretyship  had  made  it  so,  had  they  been  Introduced  in  evidence; 
but  they  were  not,  as  the  justice  held  they  bad  not  been  properly  proven  when 
offered,  and  the  appellant  does  not  here  complain  of  their  exclusion,  but  con- 
tends that  certain  calculations  which  were  given  in  evidence  based  upon 
Lane's  accounts,  and  certain  receipts  given  by  him,  and  statements  made  by 
him  after  his  accounts  had  been  rendered,  were  sufficient  evidence  upon  which 
to  base  a  judgment  in  its  favor,  and  that  the  justice  erred  in  dismissing  the 
complaint.  The  company  had  it  within  its  power,  by  properly  proving  the 
books  mentioned  in  the  provision  of  the  bond  before  referred  to,  to  have  con- 
clusively established  Lane's  default  if  he  had  made  default;  but,  failing  in 
this,  the  justice  properly  held  it  to  strict  proof  of  such  default,  and,  although 
the  evidence  submitted  would  have  been  binding  on  Lane,  yet,  as  against  his 
surety,  the  contents  of  the  accounts  offered,  the  receipts,  and  Lane's  admis- 
sions, were  but  the  declarations  of  third  persons,  by  which  the  surety  could 
not  be  bound.  Bank  v.  Darragh,  1  Hun,  111;  Horn  v.  PenT/,  14  Hun,  411; 
Hatch  V.  Ellttns,  65  N.  Y.  496;  Kellum  v.  Clark,  97  N.  Y.  393.  This, 
taken  in  connection  with  Lane's  testimony  that  he  had  paid  over  every  cent 
collected  by  him.  we  think  fully  justified  the  justice  in  reaching  the  conclu- 
sion he  did.    The  judgment  must  therefore  be  affirmed,  witit  costs. 
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Bloohingdale  e.  Seliguan  et  al. 
man  Pleat  of  New  York  City  and  County,  SpeckU  Term.    December  8, 1888.) 

uoNmRTFOB  Bbnbfit  ot  Cbeditobs— Vauditt — Residbnci  or  Debtor. 
Under  Laws  N.  Y.  1888,  o.  294,  requiring  an  assigoment  for  the  benefit  of  erect- 
ors to  state  the  place  of  residence  of  the  debtor,  the  business  in  which  he  is  en- 
iged,  with  the  puce  at  which  It  is  carried  on,  giving  the  street  and  number,  if  in  a 
t^,  and,  if  not,  some  suffloient  designation  to  identify  the  debtor,  an  assignment 
aitting  to  state  such  residence  and  place  and  kind  of  business  is  void. 
m — Fabtnbksbip. 

Bach  provision  applies  as  well  to  assignments  by  copartnerships  as  by  Individual 
ibtors,  as,  by  the  general  assignment  act  of  1877.  of  which  said  chapter  is  an 
oendment,  it  Is  provided  that  when  words  are  used  in  the  act  in  the  singular  num- 
)r  several  persons  shall  be  deemed  included  thereby,  unless  otherwise  stated,  or 
ipugnant  to  other  provisions  therein. 

lTcteb — VAi/irrrr — Commenobment  o»  Opbiutios — SuMDiiT. 
Said  act  of  1888  is  valid,  though  the  day  designated  therein  tor  the  beginning  of 
B  operation  is  Sunday. 

demurrer  to  an  action  to  declare  invalid  an  assignment  made  for  the 
it  of  creditors. 
on  P.  Rothsohild,  for  plaintiff.    Ferdinand  Kurzman,  for  defendants. 

OKSTATSR,  J.  The  complaint,  aftor  stating  facts  sutBcient  to  sustain 
litors'  action,  provided  the  assignment  is  void,  alleges  that  "the  assign- 
was  and  is  unlawful,  fraudulent,  and  void,  and  that  it  fails  to  comply 
the  provisions  of  chapter  294  of  the  Laws  uf  1888;  that  the  said  assign- 
does  not  state  therein  the  residence  or  kind  of  business  carried  on  by 
ebtors  at  the  time  of  the  making  of  the  assignment,  or  tlie  place  or  the 
*i  or  number  at  which  Siiid  business  was  then  conducted;"  and  these  alie- 
ns must  be  taken  as  true  for  the  purposes  of  this  demurrer, 
e  only  question,  therefore,  raised  by  the  demurrer  is  whether  such  omis- 
renders  the  assignment  void.  Chapter  294  of  the  Laws  uf  1888,  which 
into  effect  on  the  Ist  day  of  July,  1888,  amended  section  2  of  the  assign- 
act  of  1877,  by  requiring  every  assignment  to  "specifically  state  therein 
»idence  and  kind  of  business  carried  on  by  such  debtor  at  the  time  of 
ng  the  assignment,  and  the  place  at  which  such  business  shall  then  be 
icted,  and,  if  such  place  be  in  a  dty,  the  street  and  number  thereof,  and, 
a  village  or  town,  such  apt  designation  as  shall  reasonably  identify  such 
r."  The  same  section  of  the  assignment  act  requires  the  assignment  to 
luly  acknowledged  and  recorded"  in  precisely  the  same  language  used 
s  amendment  respecting  the  debtor's  residence,  etc.  And  it  has  been 
;hat  the  total  omission  of  an  acknowledgment  rendered  the  assignment 
IS  to  attaching  creditors.  Hardmann  v.  Botoen,  39  N.  Y.  196.  In  that 
ihe  court  says:  "If  the  legislature  were  to  enact  a  statute  expressly  do- 
ig  that  every  conveyance  of  real  estate  shall  be  written  or  printed  on 
ment,  it  cannot  be  doubted  that  a  deed  written  on  common  paper  would 
nswer.  Our  present  statute  says  that  every  grant  in  fee,  or  of  a  free- 
istato,  shall  be  sulwcribed  and  sealed  by  the  grantor.  1  Rev.  St.  p.  738, 
.  There  are  no  negative  words,  and  no  declarative  words  that  the  deed 
be  inoperative  if  not  sealed ;  and  yet  it  has  never  been  doubted  that  the 
s  essential  to  give  it  validity."  The  fundamental  mistake  with  the  ap- 
it's  argument  is  in  treating  this  as  merely  an  affirmative  declaratory 
be.  It  is  no  such  thing.  It  introduces  a  new  law  in  regard  to  assign- 
s.  It  requires  every  assignment,  whether  of  real  or  personal  property, 
acknowledged  before  an  officer  authorized  to  take  acknowledgments  be- 
lelivery,  and  the  certificate  of  acknowledgment  to  be  indorsed  upon  the 
ament.  The  language  is  peremptory.  Every  assignment,  ete.,  shall  be 
)wledged  before  delivery.  This,  as  I  have  already  said,  introduces  a  new 
>f  law  in  regard  to  assignments.    It  is  a  maxim  of  the  law  that  if  an  af- 
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firmative  statnto,  which  is  Introductive  of  a  new  law,  direct  a  thing  to  be  dot 
in  a  certain  manner,  that  thing  shall  not,  even  though  there  are  no  negati\ 
words,  be  done  in  any  other  manner.  It  is  very  clear,  to  my  mind,  tliat 
negation  of  the  right  to  mHlce  an  assignment  in  any  other  raiinner  is  implie 
in  the  very  language  of  the  statute,  for  when  the  statute  declares  in  terms  th) 
every  assignment  sliali  be  aclcnowledged  before  delivery,  it,  by  necessary  in 
plication,  provides  that  no  assignment  shall  be  delivered  witliout  acknowledj 
ment  It  clearly  denies  and  withholds  the  right,  wliich  before  existed,  to  di 
pense  with  the  acknowledgment."  The  same  doctrine  was  announced  i 
BHtton  V.  Lorem,  45  K.  Y.  51,  and  Fairchild  v.  Qwynne,  16  Al)b.  Pr.  2: 
So,  too,  it  has  been  held  that  the  oral  assent  of  the  assignee  to  act  is  not  su 
ficient,  but  that  the  assignment  must  have  thereon  the  assent  of  the  aasigne 
duly  subscribed  and  acknowledged  by  him,  to  render  it  effectual.  Kennie  ■^ 
Bean,  24  Hun,  128.  In  Warner  v.  Jaffray,  96  X.  Y.  253,  it  was  again  he! 
that  the  assignment  must  be  acknowledged,  and  tlie  assignee  must  assei 
thereto  in  writing,  although  that  case  held  that  what  else  the  statute  requlri 
may  be  done  afterwards,  and  that  such  requirements  are  directory;  but  th 
was  decided  before  the  amendment  now  under  consideration  was  passed;  aE 
as  the  legislature  has  seen  fit  to  require  the  residence  of  the  debtor,  etc.,  I 
be  inserted  In  precisely  the  same  language  employed  in  relation  to  ttie  ackno  w 
edgment  of  the  debtor  and  the  assent  of  the  assignee,  I  do  not  see  why  it 
not  equally  oUigatory.  This  provisioa  differs  from  that  relating  to  prefe 
encea  for  wages,  where  it  has  been  held  such  preference  need  not  be  in  tl 
instrument  itself,  but  that  every  assignment  had  written  in  it  by  operatic 
of  the  statute  such  preference,  and  the  assignee  was  bound  to  ol>ey  it  iu  di: 
tributiiig  the  money  realized  from  the  estate,  whether  such  provision  wi 
contained  in  the  instrument  or  not. 

1  think  the  claim  that  the  amendment  is  in  the  singular  number,  and  do( 
not  apply  to  partnerships,  is  untenable.  Section  27  of  the  general  assigi 
ment  act  provides:  "When  any  singular  matter,  party,  or  person  is  describe 
or  referreid  to  by  words  importing  the  singular  number  or  the  masculii 
gender,  several  matters  and  persons,  and  females  as  well  as  males,  and  bodit 
corporate  as  well  as  individuals,  shall  be  deeme<l  to  be  included,  unless  otlie 
wise  specially  provided,  or  unless  tliere  be  something  in  the  subject  or  conte) 
repugnant  to  such  construction;"  and  I  can  see  nothing  in  the  amendmei 
making  its  application  repugnant  to  copartnerships.  It  is  quite  as  easy  t 
state  the  residence  of  each  meml)er  as  of  a  single  debtor,  and  so  of  the  plac 
of  business.  Nor  is  the  fact  that  the  entire  amendment  is  in  the  singula 
number  of  any  importance,  for  it  is  well  settled  that  a  law  must  be  read  as 
whole,  and  as  if  every  part  had  l)een  adopted  at  the  same  time,  and  as  one  lav 
and  effect  must  be  given  to  every  part  of  it, — each  clause  explained  and  qua 
ifled  by  every  other  part. 

Kor  do  I  consider  the  fact  that  the  legislature  directed  that  the  act  was  t 
go  into  effect  July  1,  1888,  which  happened  to  be  a  Sunday,  rendered  it  ino] 
erative.  It  required  nothing  to  be  done  on  that  day.  It  was  simply  to  t 
operative  on  and  after  tliatday.  Besides,  the  legislature  has  full  police  pow( 
to  regulate  what  shall  be  done  on  that  day,  and  what  shall  be  prohibiten 
The  demurrer  must,  therefore,  be  overruled,  with  costs. 

It  has  been  claimed  that,  in  an  action  in  the  supreme  ooart,  a  different  n 
suit  has  been  arrived  at;  but  I  do  not  know  what  the  allegations  in  tli 
complaint  were  in  that  case,  nor  have  I  l)een  able  to  ascertain  Lhat  an 
reasons  were  given  for  the  decision  in  that  case.  It  may  be  that  it  appeure 
in  that  case,  as  was  asserted  in  the  defendant's  tNrief  in  this,  that  the  assi^i 
ment  did.  in  fact,  contain  the  place  of  business  and  the  kind  of  business  ca 
tied  on  by  the  debtors  at  the  time  of  making  the  assignment, — which,  I  cunfes: 
would  raise  a  different  question  from  the  one  before  me,  where,  by  demurrinj 
the  defendants  admit  there  was  an  entire  failure  to  comply  with  the  statut 
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«  asBignment  does  contain  a  partial  compliance  with  the  statute,  the 
tdants  should  have  leave  to  answer  within  10  days,  on  payment  of  the 
of  this  demurrer. 


Tbaot  V,  Shannon. 

•non  jPtetH  of  ITeu  Tork  City  and  County,  Special  Term.    December  M,  188&) 

mm— In  DianaoT  Coubt— Failcih  to  Sbbtv  Pboci8»— AprsAi> 
Where  judgment  hae  been  rendered  in  tbe  dlttriot  ooarfc,  against  a  defendant  who 
u  not  been  served  with  summons,  though  the  return  shows. serrloe,  and  who  does 
ot  know  that  an  action  has  been  brought  against  him,  his  remedy  is  by  appeal, 
ader  Code  CItU  Proo.  V.  Y.  i  8057,  regulating  appeals  from  justices  when  errors 
t  faot  in  the  proceedings  are  alleged,  -  snowing  hj  affidavit  that  he  was  not  served, 
t  by  bill  for  injnnotioo  to  stay  exeeution,  and  for  csooellation  of  the  judgment, 
rhere  he  does  not  know  that  it  has  been  rendered  until  the  time  to  appeal  has  ez- 
Ired,  and  not  by  motion  to  set  aside  the  judement. 

I  motion  to  set  aside  jadgment 

ition  in  tbe  district  court  by  Thomas  Traoy  against  Thomas  Shannon. 
;ment  by  default  for  plaintiff,  which  was  docketed  in  the  county  clerk's 
I,  and  which  defendant  moves  to  set  aside,  on  tbe, ground  that  he  had 
r  been  served  with  summona.  Ckxie  Civil  Proc.  N.  Y,  §  3057,  referred 
tbe  opinion,  provides  tbiit  "  where  an  appeal  is  founded  upon  an  error  in 
in  the  proceedings,  not  affecting  tl)e  merits  of  tlie  action,  and  not  within 
knowledge  of  tbe  justice,  ti)Q  court  may  determine  tbe  matter  upon  affl- 
»,  or,  in  its  discretion,  upon  tlie  examination  of  witnesses,  or  in  both 
lods." 
•nett  H.  Croabv,  for  motion.     Wm.  &,  McCrea,  contra. 

lN  Hobsem,  J.  The  remedy  of  Mr.  Shannon  is  to  appeal  upon  tbe  al- 
1  error  in  fact.  Section  3057.  The  remedy  under  the  old  practice  was 
rit  of  error  coram  nobitr.  When  the  return  of  the  marshal  falsely  or  un- 
'  certifies  that  the  summons  was  served  upon  tbe  defendant,  and  a  judg- 
k  is  rendered  against  bim  without  his  knowing  that  an  action  against  him 
)eeii  brought,  lie  must  appeal,  and  satisfy  the  appellate  court  by  affidavit 
he  was  not  served.  2  Wait,  Law  &  Pr.  74;  Fitch  v.  DeMn,  15  Barb. 
Wanng  v.  McKinley,  62  Barb,  612;  Tanner  v.  Marsh,  53  Barb.  439. 
e  defendant,  who  was  not  served  with  a  summons,  should  not  ascertain 
a  judgment  against  him  has  been  rendered  in  a  justice's  court  until  the 
to  appeal  from  it  has  elapsed,  he  may  by  injunction  stay  tbe  execution, 
Dbtaln  a  judgment  for  the  cancellation  of  the  justice's  judgment.  PaU 
n  V.  Naehr,  common  pleas  chambers,  December,  1888.  The  motion  to 
side  the  judgment  is  denied,  and  the  defendant  is  left  to  his  remedy  by 
al,  or  to  his  remedy  in  equity,  if  the  facts  should  warrant  it. 


MiLLEB  et  al.  0.  New  Tokk,  L.  8l  W.  Bt.  Co. 

[Superior  Court  of  Buffalo,  Oeneral  Term.    December  81,  I88S.) 

jLsoAD  Companies — Conbtruotion— Ripairs. 

A  railroad  lease  provided  that  the  lessor  would  issue  its  bonds  or  stoek  for  the 
ayment  of  all  worK  which  the  lessee  might  desire  to  have  done,  "the  cost  of  which 
I  chargeable  to  oonstructios  aooount. "  When  the  lease  was  made,  there  was  a 
restle  at  one  point  of  the  road,  which  the  lessee  subsequently  filled  with  an  em- 
ankment,  and  the  lessor  issued  its  bonds  for  tbe  cost  thereof.  Held,  that  such 
lling  was  not  in  the  nature  of  repairs  by  the  lessee,  but  was  the  oonstruotion  of  a 
ortion  of  the  leesor's  road. 
MB— Lajksa— CHiiMOE  ov  Comstbuotiom — Liabiutt  ow  Lbssob. 

For  damages  to  adjoining  land,  resulting  from  the;  nature  of  the  embankment, 
nd  not  from  lack  of  care  by  the  lessee  in  its  construction,  the  lessor  is  liable. 

)peal  from  trial  term. 
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Action  by  Peter  Miller  and  Barbara  MUIer  to  recover  damages  to  real  prop- 
erty. Ui>on  the  trial  it  appeared  that  the  defendant  was  a  corponition  duly 
created  under  and  by  virtue  of  the  laws  of  the  state  of  New  York  for  the  pur- 
pose of  constructing  and  operating  a  railway  from  the  city  of  Binghamton, 
N.  Y.,  to  the  international  bridge  in  the  county  of  Erie,  N.  Y.  The  defend- 
ant's premises  adjoin  those  of  plaintiffs  on  the  easterly  and  northerly  sides 
thereof.  Previous  to  October,  1882,  defendant  liad  constructed  its  road,  and 
laid  its  tracks  upon  trestles,  about  20  feet  above  grade  on  its  land  adjoining 
plaintifTs'  premises.  In  October,  1882,  defendant  executed  and  delivered  to 
the  Delaware,  Lackawanna  A  'Westem  Railroad  Company,  a  corporation  ex- 
isting under  and  created  by  the  laws  of  the  state  of  Pennsylvania,  nn  indent- 
ure of  lease  of  its  said  railway,  for  and  during  the  full  term  of  its  corporate 
existence,  and  thereupon  the  said  last-named  corporation  entered  upon  and 
took  possession  of  the  said  railway,  its  appurtenances  and  appliances,  and  has 
since  continued  to  operate  the  ftime.  In  1883,  1884,  and  1885,  the  lessee 
caused  tlie  said  trestle  to  be  filled  with  clay  and  earth,  making  an  embank- 
ment 20  feet  high  upon  its  land,  adjacent  to  and  along  the  whole  width  of  the 
plaintiffs'  premises.  In  seasons  of  rainy  weather,  since  said  filling,  clay  and 
earth  have  washed  down  from  said  embankment  to  and  upon  plaintiffs'  prem- 
ises, rendering  them  unHt  for  the  purposes  used,  and  occasioning  the  damage 
here  complained  of.  In  the  construction  of  the  embankment  it  was  practi- 
cable to  have  prevented  this  washing,  by  the  construction  of  a  ditch  or  retain- 
ing wall  upon  the  defendant's  premises.  The  defendant,  in  payment  of  the 
cost  of  constructing  such  embankment,  issued  and  delivered  to  its  lessee  its 
bonds  for  the  amount  thereof,  the  said  tilling  being  done  by  and  under  direc- 
tion of  the  officers  of  the  lessee.  Judgment  for  plaintiffs,  and  defendant  ap- 
peals. 

John  O.  MUbum,  for  appellant.    Seward  A.  Simons,  for  respondents. 

Hatch,  J.,  {<^fter  stating  the  foots  as  above.)  By  the  terms  and  condi- 
tions of  the  lease,  executed  by  these  corporations,  it  was,  among  other  things, 
provided  that  the  defendant  should  maintain  its  corporate  existence,  and  per- 
form all  acts  and  things  thereunto  necessary,  and  that  it  would  from  time  to 
time,  upon  request  of  the  lessee,  make,  execute,  issue,  and  deliver  its  bonds 
and  stock  for  tlie  construction  of  locomotives,  machinery,  and  equipments  for 
said  railroad,  and  for  the  construction  of  any  extensions  or  branches,  or  any 
other  railroads,  which  the  lessor  in  the  exercise  of  its  rights  possessed  the 
power  of  doing,  and  for  all  other  things,  work,  or  works,  which  the  lessee 
may  desire  to  have  done  in  the  exercise  of  said  rights,  the  cost  of  which  is 
properly  chargeable  to  construction  account.  It  is  under  this  article  of  the 
lease  that  the  lessee  exacted,  and  the  lessor  executed  and  delivered,  its  tionds 
in  payment  for  the  cost  of  constructing  tlie  embankment.  It  is,  however, 
claimed  by  defendant  that  such  embankment  was  no  part  of  the  original 
structure  of  defendant's  road;  that  it  fully  completed  its  chartered  duty  to 
construct  when  its  road  was  in  operation  upon  the  trestle,  from  which  no 
damage  was  sustained  by  plaintiffs;  and  that  the  filling  of  the  trestle  was 
the  act  of  the  lessee  in  the  nature  of  a  repair  over  which  defendant  exercised 
no  control.  It  may  be  conceded  that  when  the  lease  was  executed,  the  road 
was  in  operation,  and  the  public  duties  of  defendant  discharged  sufficiently 
to  support  the  lease  executed  by  it.  It  was,  of  course,  possible  to  continue 
the  operation  of  the  road  upon  the  trestle,  but  it  is  common  knowledge  that 
such  structures  are  usually  temporary  where  the  nature  of  the  ground  ren- 
ders an  embankment  practicable.  We  think  that  a  fair  construction  of  the 
lease  and  the  acts  of  the  parties  show  that  the  trestle  was  regarded  as  a  tem- 
porary structure  only,  to  be  thereafter  filled,  making  a  permanent  road-bed  ol 
earth.  The  lease  in  terms  provides,  In  the  clause  relating  to  the  construction 
of  other  roads  or  branches,  that  the  lessor,  when  called  upon,  will  issue  its 
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ids  or  stock  for  the  payment  of  all  work  or  works  which  the  lessee  may 
ire  to  have  done,  the  cost  of  which  is  chargeable  to  construction  account, 
der  that  article  the  work  in  qnestion  was  performed,  and  the  lessor,  in 
ognition  thereof,  paid  the  cost  therefor  in  the  manner  provided.  When 
istructed,  it  became  a  permanent  part  of  defendant's  road,  in  like  manner 
any  other  portion.  Such  construction  was  not  in  the  nature  of  a  repair, 
it  supplanted  the  trestle,  making  the  permanent  and  final  suppoi-t  for  the 
i  and  rails.  Such  being  the  character  of  the  structure  provided  for  by  de- 
idant,  it  became  and  is  its  property  and  improvement,  and  for  all  damages 
ulting  therefrom  it  is  liable.  Mairs  T.  Association,  89  X.  Y.  498,  505. 
is  insisted  by  defendant  that  the  damage  claimed  here  did  not  arise  from 
I  embankment  as  a  structure,  but  from  the  manner  in  which  the  work  was 
formed,  for  which  the  lessee  alone  is  liable.  It  is  undoubtedly  true  that 
I  defendant  has  authority  under  its  charter  to  contract  for  the  construction 
any  or  all  portions  of  its  road,  and  not  be  liable  for  damages  incurred  as 
>  result  of  negligence  on  the  part  of  the  contractor  in  the  manner  of  the 
-formance  of  the  work.  Hexamer  v.  Wtbh,  101  N.  Y.  377,  4  N.  E.  Rep. 
>;  King  v.  Railroad  Co.,  66  j!T.  Y.  181.  In  the  present  case  the  lessee 
■formed  the  work  under  the  direction  of  its  own  officers,  the  lessor  being 
erested  therein  only  as  to  the  result  of  the  work,  and  not  in  the  manner  of 
execution,  or  the  means  by  which  it  was  accomplished.  The  lessee,  there- 
e,  occupied  the  relation  of  an  independent  contractor,  for  whose  negligence 
I  lessor  is  not  liable.  The  question,  therefore,  presents  itself.  Is  the  dam- 
3  here  coraplained  of  the  result  of  negligence  in  the  manner  ot  theperform- 
ce  of  the  work,  or  does  it  arise  from  the  structure  itself,  without  reference 
skill  and  care  in  its  construction?  If  the  former,  the  lessee  is  alone  liable; 
;he  latter,  the  lessor.  Starrs  v.  City  of  Utva,  17  N.  Y.  104;  Hunison  v. 
llina,  86  Fa.  St.  153 ;  Locktoood  t.  Mayor,  2  Hilt.  66.  So  far  as  the  case 
closes,  the  embankment  was  constructed  in  the  ordinary  manner,  and  by 

I  ordinary  means  usually  employed.  The  damage  arose  by  the  washing 
tvn  of  earth  upon  plaintiffs'  premises  in  rainy  seasons.  It  is  evident  that 
embankment  of  this  character  will  have  sloping  sides,  being  wide  at  tlie 
)e  and  narrow  at  the  top;  and  the  result  of  such  construction  is  that  water 

II  shed  from  it,  and  carry  silt  and  earth  in  greater  or  less  quantities,  de- 
iding  upon  the  volume  of  water,  and  the  character  of  the  soil.  Such  re- 
tdoes  not  follow  from  lack  of  care  in  the  manner  of  construction,  but  from 
)  nature  of  the  structure.  It  Is  suggested  that  this  might  have  been  avoided 
building  a  retaining  wall,  or  digging  a  ditch,  but  there  is  nothing  in  the 
e  to  show  that  such  was  the  plan  of  construction.  It  is  quite  apparent 
it  embankments  may  be  built  Jn  various  ways,  by  retaining  all  the  earth 
iween  walls,  or  by  a  ditch  to  carry  off  all  the  water  shed,  or  by  filling  in  the 
'th  to  the  required  height  without  either.  Such  suggestions,  therefore, 
lite  rather  to  the  plan  of  construction  than  to  the  manner  of  performing  the 
>rk.  Here  we  find  an  embankment  constructed  from  which,  from  its  in- 
rent  character,  damage  results.  There  is  no  evidence  to  show  that  the 
tiee  did  other  or  different  than  to  construct  an  embankment  of  the  character 
itempiated  by  the  parties.  To  say  otherwise  would  be  to  presume  the  lessee 
Uty  of  negl^ence;  but  presumptions  of  negligence  only  arise  upon  proof, 
itrtis  V.  Railroad  Oo.,  18  N.  Y.  543;  Cordell  v.  Railroad  Co.,  75  N.  Y. 
),)  and  here  there  is  none.  On  the  other  hand,  the  defendant  has  acqul- 
ed  in  the  manner  of  construction,  accepted,  paid  for  it,  and  is  now  receiv- 
r  the  benefits  under  it.  We  think  that  these  facts  warrant  the  presumption 
t  the  embankment  constructed  was  such  as  the  defendant  contracted  for, 
I,  damage  from  it  having  resulted,  the  defendant  is  liable.  The  judgment 
I  order  appealed  from  is  therefore  affirmed,  with  costs. 

tECKWiTH,  G.  J.,  did  not  sit.    Titus,  J.,  concurs. 
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KiHBAix  et  al.  V.  Uicn. 

(Superior  Court  of  Buffalo,  Oeneral  Term.    December  81, 1888.) 

JomoM  OF  THi  Pu.o»—AprBAi/—NoTiGB— Trial  de  Novo. 

Under  Code  dyil  Proc.  N.  Y.  tit.  8,  relatiDg  to  appeals  from  justices  of  the  peace, 
aa  appeal,  in  a  case  where  a  new  trial  cannot  be  had  In  the  appellate  court,  wUl  nat 
be  dismisaed  because  appellant,  in  his  noti09  of  appeal,  dwnaada  a  nair  trtal,  bat 
tiie  appeal  will  be  beard  ou  the  law. 

Appeal  from  munlcipsil  court. 

MoCiun  by  plaintiff  to  dismiss  the  appeal. 

0.  C.  De  Witt,  for  appellant.    George  W.  Wheeler,  for  respondent. 

Hatch,  J.  The  defendant  appeids  from  a  judgment  rendered  agninst  him 
by  the  municipal  court  of  Bu£toIo.  By  the  return  of  the  judge  it  appears  that 
the  sum  for  which  judgment  was  demanded  did  not  exraed  950.  No  retrhd 
of  the  case  can  therefore  \»  had  in  the  app^ate  court.  In  the  notice  of  ap- 
peal served  defendant  has  demandt- d  a  new  trial.  FlaintifC  now  insiata  that  as 
a  new  trial  cannot  be  had,  the  appeal  is  not  authorized  by  the  Code  of  Pro- 
cedure, and  that  no  appeal  has  in  law  been  taken;  In  support  of  this  position 
plaintiff  relies  upon  Thorn  v.  Roods,  47  Hon. 483.  In  that  case  the  supreme 
court,  Third  deitartment,  afiBrmed  an  order  refusing  an  amendment  of  a  no- 
tice of  appeal,  and  dismissing  the  appeal,  in  a  case  where  the  defendant^  in- 
tendipg  to  appeal  upon  the  law,  had  omitted  to  erase  from  the  printed  blank 
notice  of  appeal,  "the  appellant  demands  a  new  trial  in  the  appeilate  court." 
The  ground  of  this  decision  srems  to  be  that  the  Code  provides  for  two  classes 
of  appeals, — one  upon  the  law,  and  the  other  for  a  new  trial;  that  the  notice 
of  appeal  containing  the  demand  characterized  ttie  appeal;  and,  the  time  hav- 
ing expired  in  which  an  appeal  upon  the  law  might  be  taken,  the  court  had 
no  power  to  grant  the  amendment,  as  its  effect  would  be  to  per-fect  another 
and  different  appeal,  transferring  the  appeal  taken  into  an  appeal  for  a  differ- 
ent purpose,  and,  under  color  of  amendment,  extend  the  time  for  taking  an 
appeal.  With  hesitation  I  announce  a  dissent  from  this  Oonclusion.  Code 
Proc.  &  19,  provides  for  courts  of  justices  of  Ihe  peace,  and  proceedings  therein. 
Title  8,  art.  1,  provides  for  appeals  generally,  anil  by  section  3044  it  is  pro- 
vided that  the  only  mode  of  reviewing  a  judgment  rendered  by  a  justice  of  the 
peace  in  a  civil  action  ia  by  appeal.  By  section  3046  such  appeal  is  taken  by 
serving  upon  the  justice  who  rendered  the  judgment,  and  upon  the  respond- 
ent, a  written  notice  of  appeal.  The  notice  here  provided  for  is  the  only 
mode  by  which  such  appeals  may  be  brought  up  for  review.  Article  3,  under 
the  head  of  "Appeal  for  a  New  Trial  in  the  Appellate  Court,"  provides,  by 
section  3068:  "Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum  for  which  judgment  was  demanded  by  either  party 
in  his  pleading  exceeds  fifty  dollars,  *  *  *  the  appellant  may,  in  his  no- 
tice of  appeal,  demand  a  new  trial  in  the  appellate  court,  and  thereupon  he  is 
entitled  thereto."  It  thus  appears  that  the  primary  right  entitling  the  appel- 
lant to  a  retrial  in  the  appellate  court  rests  in  the  fact  that  the  sum  fdr  which 
judgment  was  demanded  must  have  exceed  950,  but  this  fact  alone  does  not  en- 
title him  to  such  retrial.  He  is  required  to  express  his  desire  by  a  demand  for  a 
new  trial  contained  in  the  notice,  else  he  cannot  insist  upon  it.  Without  the 
concurrence  of  these  two  facts  no  new  trial  can  be  had.  The  only  olHce,  there- 
fore, of  the  demand  contained  in  such  notice,  is  to  give  noUoe  that  appellant 
insists  upon  the  right  secured  by  the  section,  for  in  all  other  respects  the  no- 
tice is  the  same  as  an  appeal  upon  the  law.  Article  2,  under  the  head  of  "Ap- 
peal where  a  New  Trial  is  not  Had  in  the  Appellate  Court,"  provides  by  seo- 
lion  3062:  "If  the  case  is  one  where  the  appellant  is  not  CDtitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed  in  section  3068 
of  this  act,  the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court,  at 
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rin  thoreof  at  wbioh  such  an  npp«al  can  be  heard,  held  after  the  return 
,  apon  a  notice  by  either  party  of  not  less  than  eiglit  days. "  And  by 
1  S068  it  ia  provided  that.  In  a  case  speciSed  under  the  section  last 
the  appeal  must  be  heard  upon  the  original  papers  or  certified  copies, 
the  sections  quoted  it  appears  that  «n  appeal  is  always  to  be  heard  by 
jrt,  except  in  a  case  prescribed  by  seotioa  8068,  and  where  the  demand 
1  provided  for  is  inserted  in  tlie  notice  of  appeal.  The  language  of  seo- 
y62  is:  "If  the  case  is  one  whese  the  appellant  is  not  entitled  to,  or  be- 
entifeled  has  not  demanded,  a  new  trial,  tlie  appeal  is  to  be  heard  upon 
iginal  papers."  The  Code  is  silent  upon  the  effect  of  the  demand,  ex- 
1  the  case  provided  iot  it;  but  it  says  in  terras  that,  if  the  case  is  one 
he  is  not  as  a  matter  of  law  entitled  to  a  new  trial,  it  shall  be  heaixl 
the  original  papers  or  certified  copies«  aad  shall  alsQ  be  beard  in  any 
unless,  being  entitled  to  the  new  trial,  he  demands  it.  The  law  pri- 
giveathe  rigbttoa  newtrial.  Thedemnad  iseeaentialeBlytoevi^nee 
»nt  of  the  appellant  ta  avail  himself  of  the  ri];ht  thus  seonred  to  him. 
iemand  is  nugatory  when  no  right  exist&i  It  adds  nothing  to,  nor  does 
anything  away  frum.  the  legal  rights  of  the  pikrties.  Their  rights  ate 
by  the  stntnte,  and,  us  so  settled,  they  are  the  right  toi  a  new  trial  when 
mand  for  judgment  exoeed»950,  and  in  the  notice  of  appeal  ttte  appel- 
imands  it;  or  where  the  judgment  demanded  does  not  exceed  $60,  or, 
lount  so  exceeding  ^0,  tlie  appellant  does  not  demand  a  new  trial,  the 
is  to  be  heard  by  the  court  iipoo  the  original  papers  or  certified  copies, 
lew  finds  support  in  the  provision  of  the  Code  providing  for  the  return 
justice.  By  section  3D53  it  is  provided  that  the  justice  must  after  10, 
itbin  30,  days  from  the  service  of  the  notice  of  appeal,  make  a  return  to 
pellate  court,  which  must  contain  all  proceedings,  including  the  evi- 
and  the  judgment,  "unless  the  appellant  has  in  bis  notice  of  appeal  de- 
d  a  new  trial,  in  a  case  where  he  is  entitled  thereto,  as  prescribed  in 
third  of  this  title."  In  the  latter  case  the  justice  is  not  required  to  ro- 
te evidence,  but  only  the  process,  pleadings,  and  a  brief  statement  of 
ount  and  nature  of  the  claims  litigated.  Thu  direction  contained  in 
lum  is  absolute  and  mandatory.  The  justice  must  make  a  return.  The 
s  are  to  be  different  in  character.  One  calls  for  the  evidence  and  all 
Qceediniis;  the  other,  the  process,  pleading^,  and  statement.  The  ap- 
:  is  not  entitled  to  the  lalter  unless  he  demands  a  new  trial,  and  unless 
case  where  lie  is  there-to  entitled  these  two  facts  must  concur.  The 
kilt  may  demand  a  new  trial,  but,  unless  it  be  a  case  where  by  law  he 
Lied  to  it,  such  demand  has  no  forcu,  but  the  justice  is  not  thereby  ab- 
from  the  doty  of  making  u  return.  It  simply  determines  the  character 
return  which  hestiall  make,  for  in  any  even!  there  is  to  be  a  return, 
gislature  would  hardly  have  prescribed  for  a  return  in  a  case  where  the 
vould  have  no  jurisdiction  to  entertain  any  proceedings  thereon.  The 
I  which  confers  jurisdiction  upon  the  court  is  the  notice  of  appeal, 
>P  V.  Brinkeirhnff,  27  N.  Y.  Wkly.  Dig.  140;)  and  the  amount  claimed  in 
adings  determines  the  right  to  a  retrial  in  the  appeUate  court,  {Hayiea 
zie,  11  Hun,  577.) 

,  aupplemenled  by  a  demand  in  the  notice  of  appeal,  secures  to  the  ap- 
,  such  right,  but  the  demand  alone  does  not  confer  it;  and,  where  such 
.oea  not  exist,  I  think  the  demand  i»  to  be  treated  at  surplusage,  and 
peal  becomes  one  to  be  heard  upon  the  original  papers  or  certified  copies, 
court,  and  these  are  the  papers  which  the  justice  is  required  to  return 
,he  service  of  such  notice.  This  construction  is  in  .harmony  with  the 
^  of  the  courts  in  many  cases.  In  JUatteaon  v.  Hall,  64  How.  I'r.  515, 
leral  term.  Fourth  department,  reversed  an  order  of  the  county  court 
iing  an  iq»peal,  where  the  appellant  demanded  in  his  notice  a  new  trial; 
f  that  it  should  be  heard  as  an  appeal  upon  the  law.    In  Houghton  v. 
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JTenyon,  88  How.  Fr.  107,  the  county  court  of  Herkimer  county  held  a  like  doc- 
trine. This  decision  was  cited  with  approval  in  Dennlaton.  v.  Trimmer,  27 
Hun,  393.  In  Hinkley  v.  Railroad  Co.,  42  Hun,  281,  the  defendant  appealed, 
and  demanded  a  new  trial  in  his  notice  of  appeal.  The  plaintiff  made  a  motion 
to  liHve  the  cause  placed  upon  the  law  calendar  for  a  hearing  as  an  appeal  upon 
the  law.  The  county  court  denied  the  motion.  Upon  appeal,  the  supreme 
court.  Third  department,  reversed  the  decision,  holding 'the  appeal  to  be  upon 
questions  of  law,  and  granted  the  motion.  In  Denniston  v.  Trimmer,  27  Hun, 
393,  an  appeal  was  takea  to  the  county  court  for  a  new  trial.  The  county  court 
granted  a  motion  striking  out  the  counter-claim  of  defendants,  under  which  a 
new  trial  was  claimed,  nnd  ordered  the  appeal  heard  upon  the  law.  On  ap- 
peal the  supreme  court.  Fourth  department,  af&rmed  the  order.  Brooks  v. 
St.  John,  25  Hun,  540.  By  reason  of  a  false  return,  which  omitted  the  judg- 
ment clause  of  the  answer,  an  appeal  for  a  new  trial  was  h^d  to  be  upon  ttie 
law,  and  so  heard.  In  Haivey  v.  Van  Dyke,  66  How.  Pr.  396,  the  defendant 
appealed  from  a  judgment  rendered  against  him,  and  in  his  notice  of  appeal 
demanded  a  new  trial.  The  plaintiff  moved  in  the  county  court  for  an  order 
placing  the  cause  upon  the  law  calendar  of  the  court  for  argument.  Th» 
county  coui-t  denied  the  motion.  The  general  term.  Third  department,  re- 
versed the  order,  holding  that  the  case  could,  under  the  pleadings,  only  be 
heard  upon  questions  of  law,  and  that  the  motion  should  be  granted.  Adopt- 
ing the  construction  of  the  Code  as  herein  indicated,  it  follows  that  the  motion 
to  dismiss  stiouJd  be  denied,  and  the  appeal  heard  bv  the  court  upon  the  law. 
All  concur. 


Palueb  v.  Saft. 

(Sitperlor  Court  of  New  York  CUy,  General  Term.    January  7, 1889.) 

LiMrrATioN  OF  Actions — Asverbe  Fosbbssion — Inclosurb. 

In  ejectment,  defendant  gave  evidence  that  he  and  his  nuntor  had  been  In  pos- 
session of  the  locus  in  quo,  b  narrow  strip  between  plaintiff's  and  defendant's  lots, 
for  the  statutory  period,  and  bad  during  all  that  time  maintained  a  board  fence 
around  it.  Held,  under  Code  Civil  Proc.  N.  Y.  i  S72,  providing  that  a  persoD 
not  claiming  under  a  paper  or  record  title  is  deemed  to  be  possessed,  inter  olta, 
where  the  property  "has  been  protected  by  a  substantial  inclosure, "  that  the  quas- 
tion  of  defendant's  adverse  possession  should  have  been  submitted. 

On  exceptions  from  jury  term. 

Ejectment  by  Ann  Maria  Palmer  against  Gustav  H.  Saft.  The  court  di- 
rected a  verdict  for  plaintiff,  and  ordered  defendant's  exceptions  to  be  beard 
in  the  first  instance  at  general  term. 

Argued  before  Sedowice,  C.  J.,  and  Fke&duan  and  Inoraham,  JJ. 

Lemuel  Skidmore,  for  defendant.    D.  D.  McCoon,  for  plaintiff. 

Inqrahah,  J  This  Is  an  action  of  ejectment  to  recover  the  possession  of 
a  strip  of  land  about  twenty  feet  and  six  inches  long  by  two  and  one-half 
inches  wide  on  the  rear  of  the  lot  claimed  by  plaintiff.  No.  68  West  Thirty- 
Eighth  street,  which  the  defendant  has  occupied  in  the  erection  of  the  east 
wall  of  the  building  on  lot  No.  70.  One  of  the  defenses  relied  on  for  the  de- 
fendant was  adverse  possession  since  1860.  To  sustain  that  defense,  the  de- 
fendant produced  on  the  trial  a  witness,  Marie  A.  Felter,  who  testified  that 
she  became  the  owner  of  the  premises  owned  by  the  defendant,  No.  70  West 
Thirty-Eighth  street,  on  the  3Uth  of  November,  1860,  and  that  she  went  into 
actual  passession  of  the  premises,  and  lived  there  some  time  in  December, 
1860;  that  on  the  east  side  of  the  lot,  between  it  and  No.  68,  (plaintiff's  prop- 
erty,) was  a  wood  fence, — a  board  fence, — which  ran  from  the  building  No. 
68  to  the  stable;  that  her  yai-d  was  entirely  inclosed  by  fences  and  walls,  and 
it  remained  so  all  the  time  she  occupied  the  premises ;  that  none  of  those  fences 
and  walls  were  changed  in  their  location  at  any  time  during  the  period  that 
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occupied  No.  70;  that  she  lived  there  until  November,  1882,  when  she 
I  the  premises  to  Mr.  Saft,  the  defendant;  December  5, 1882,  was  the  time 
en  she  parted  with  the  possession  of  the  premises;  that  during  the  time 
WHS  in  possession  she  clsiimed  tlie  whole  of  the  premises  as  inclosed,  and 
t  no  one  ever  made  any  claim  to  the  contrary  to  her  knowledge;  that  when 
gave  to  the  defendant  his  deed  she  put  him  in  possession  ot  the  premisi-s 
ihe  held  them.  The  defendant  was  also  sworn  as  a  witness,  and  testifled 
t  he  purchased  the  premises  Xo.  70  West  Thirty-Eighth  street  on  Decem- 
6, 1882,  and  that  he  went  into  posspssion  of  the  premises  about  two  weeks 
irwards ;  that  between  lot  70  and  lot  68  was  a  wooden  fence,  and  that  it 
ted  against  the  rear  of  lot  68,  and  stood  back  a  few  inches,  and  ran  to  the 
)  of  the  stable;  that  they  had  the  new  building  all  finished,  and  then  he 
a  fence  put  up  in  the  area  way,  and  then  this  fence  was  pulled  down; 
t  the  fence  on  the  east  side  towards  No.  68  was  not  pulled  down  until  the 
er  part  of  March,  1883,  and  until  that  time  it  remained  as  it  had  been,  and 
t  the  defendant  claimed  all  inside  the  fence;  that  the  fence  was  never  re- 
ved  until  the  witness  removed  it  when  the  building  was  finislied;  and  that 
wall  of  this  building  was  built  up  inside  of  this  line  fence.  Anton  Har- 
Dy  was  called  on  as  a  witness  for  the  defendant,  and  testified  that  he  fook 
irn  the  old  fence  on  the  east  side  of  this  wall,  No.  70  West  Thirty-Eighth 
set,  and  that  the  defendant's  new  bouse  was  then  up  all  the  way.  'And 
aes  P.  Niblo  testified  for  the  defendant  that  he  was  the  builder  who  built 
new  house  on  No.  70;  that  he  built  the  wall  of  the  defendant's  new  house 
ide  of  the  fence;  and  it  further  appeared  that  the  brick-work  on  the  wall 
,he  new  house  was  commenced  November  13,  1883,  and  that  the  wall  was 
shed  on  March  27th.  There  was  no  change  made  in  the  east  fence  of  No. 
Crom  the  time  the  defendant  took  possession  until  the  new  bnijding  was 
>  up,  and  the  fence  finally  taken  down.  At  the  end  of  the  testimony  the 
endant  asked  the  court  to  submit  to  the  jury  the  question  whether  defend- 
had  not  acquired  title  by  adverse  possession  to  the  strip  of  land  in  ques- 
).  The  court  refused,  and  defendant  excepted.  The  court  then  directed 
erdict  for  the  plaintiff,  and  ordered  exceptions  to  be  heard  in  the  tirst  in- 
nce  at  the  general  terra. 

}y  section  365  of  the  Code  it  is  provided  that  an  action  to  recover  real  prop- 
yl or  the  possession  thereof,  cannot  be  maintained  by  a  party  ottier  than  the 
iple,  unless  the  plaintiff,  or  his  ancestor,  predecessor,  or  grantor,  was  seized 
[Msaessed  of  the  premises  in  question  within  20  years  before  the  commence- 
nt  of  the  action ;  and  by  section  372  it  is  pi'ovided  that,  for  the  purpose  of 
istituting  adverse  possession  of  the  person  claiming  title  not  founded  upon 
rritten  instrument  or  a  judgment  or  decree,  land  is  deemed  to  have  been 
aessed  and  occupied  in  either  of  the  following  oases:  First,  where  it  has 
n  protected  by  a  substantial  inclosure;  and,  second,  where  it  has  been 
laily  cultivated  or  improved. 

Ye  think  the  evidence  in  this  case  was  at  least  sufficient  to  require  the 
istion  of  adverse  possession  to  be  submitted  to  the  jury.  The  evidence 
uld  have  justified  the  jury  in  finding  that  the  premises  in  dispute  was 
;hin  the  limits  of  the  fence,  as  it  actually  existed  from  December,  1860,  to 
time  it  was  removed  in  March,  1883,  and  that  during  all  that  time  the  de- 
dant  and  his  grantor  claimed  the  title  to  the  whole  of  the  premises  included 
.hin  that  fence.  The  property  in  dispute  was  thus  inclosed  by  a  substan- 
i  inclosure  within  subdivision  1  of  section  372  of  the  Code,  and  constituted 
adverse  possession  by  the  defendant  and  his  gmntors  of  the  premises  in 
istlon;  and  the  plaintifP,  not  being  seized  or  possessed  of  the  premises 
;hin  20  years  before  the  commencement  of  the  action,  could  not  recover, 
the  case  of  Patffe  v.  Waring,  103  N.  Y.  636,  8  N.  E.  Rep.  476,  it  was  lield 
at  tlie  defendant  had  the  best  record  title,  and,  if  there  were  nothing  more, 
ir  title  to  the  money  awarded  for  the  land  and  paid  to  the  testator  would 
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have  been  perfect."  Bat  plaintiff  claimed  that  for  more  than  20  years  before 
the  land  bad  been  taken  by  tbe  city,  and  the  award  made,  he,  and  those  un- 
der whom  be  claims,  were  in  the  actual  possession  of  the  land  claimed  under 
a  conveyance,  and  that  hence  bis  title  to  the  award  was  perfect  on  that  ao- 
<iount;  and  tliecourtbeU  that,  there  being  some  evidence  from  which  th«  jury 
could  find  that  tbe  land  was  protected  by  a  substantial  inclosure  during  a  pe- 
riod of  more  than  20  years  preceding  the  date  of  the  award,  that  plnintifl's 
claim  of  adverse  possession  was  well  founded.  The  exceptions  n^ust  there- 
fore be  sustained,  and  a  new  trial  ordered,  with  costs  to  the  defendant  to  abide 
the  event  of  the  aetion.' 

Sbi>owic((,  C.  J.,  and  Fbk£dman,  J.,  concurred. 


Lamb  v.  Connollt. 

Samb  «.  Lanct. 

(0M|/  Court  of  firooklvn,  Oeneral  Term,    October  tt,  1888.) 

1.  CosBTiTCTionii:.  Law— Taxation— AssESSMBST. 

Laws  N.  Y.  18B8,  o.  114,  entitled  "An  aotoonoeming  tbe  settlement  and  ooUeottOB 
of  arreamges  of  unpaid  taxes,  asaeannenta,  and  water-rates  in  tlie  olty  of  Brook- 
lyn.  and  imposing  and  levying  a  tax,  assessment,  and  lien  in  lieu  a>d  Instead  of 
such  arrearages,  and  to  enforce  the  payment  thereof, "  recites  that  the  validity  of 
snoh  unpaid  assessments,  etc.,  has  been  questioned  by  reason  of  Irregularities  in 
the  prooeduve,  aathorizes  the  board  of  aseewors  to  determine,  as  to  eaoh  parcel  of 
land  pievlouBl^  assessed  and  in  arrears,  howmneh  of  suoli  arrea}-ages  shpttUi  be  re- 
assessed against  each  parcel,  and  provides  for  the  pnblication  of  notiue  by  the  board 
to  all  persons  interested  to  file  tneir  objections.  Held,  that  the  act  is  not  uncon- 
stitutional, in  that  it  does  not  provide  for  an  apportionment,  or  in  that  it  requires 
a  levy  for  city  taxes  upon  a  portion  only  of  the  city.  Following  Spencer  v.  Mer- 
chant, 8  N.  K.  Rep.  682,  8  Sup.  Ct.  Repw  921. 

'3,  Sake — NoncB — L£aisi.ATivE  Powbr. 

Nor  is  the  act  unconstitutional  because  it  does  not  require  that  the  notice  of  re- 
assessment, etc.',  shall  give  the  description  of  each  paroel,  and  the  name  of  the 
owner.    Tbe  legislature  nas  the  power  to  determine  what  notice  shall  be  suffloient. 

3.  Bamb — Baui — Advbbtisxmbnt — ^Desckiption  or  PaoPEBTT. 

For  the  same  reason,  the  act  is  not  unconstitutional,  beoanse  the  adverUaement 
of  sale  under  it  is  not  required  to  designate  the  property  by  block  and  lot  numbers. 

Appeals  from  trial  term. 

These  are  actions  of  ejectment  brought  by  Adam  Lamb  against  Michael 
Connolly  and  William  Lancy,  respectively.  PlHintiff  claims  tiUe  by  purchase 
at  tax  sale,  under  Liiws  1888,  c.  114,  entitled  "An  act  concerning  tlie  settle- 
ment and  collection  of  arrearages  of  unpaid  taxes,  assessments,  and  water, 
rates  io  the  city  of  Brooklyn,  and  imposing  and  levying  a  tax,  assessment., 
and  lien  in  lieu  and  instead  of  such  arrt^arages,  and  to  enforce  the  payment 
thereof."  Tli«  material  portions  of  this  act  will  be  found  in  the  statement  of 
facts  in  Terrill  v.  Wheeler,  2  N.  Y.  Supp.  86.  Tliere  was  a  trial  to  tiie  court, 
and  judgment  in  each  case  for  plaintiff.    D^endants  appeal. 

A.  U.di  W.  E.  Otbom,  for  appellants,    John  T.  Barnard,  for  respondent. 

Clement,  C.  J.  It  is  claimed  tliat  chapter  114  of  the  Laws  of  1883  is  uncoo- 
fltitutional,  on  these  grounds — First,  because  tbe  act  does  not  provide  for  any 
apportionment  of  the  taxes,  assessments,  or  water-rates  to  be  levied  there- 
under, and  in  that  it  requires  their  levy  upon  a  portion  only  of  the  city ;  leoond, 
because  the  act  provided  for  a  notice  of  intention  to  levy  by  the  assessors 
which  did  not  describe  the  owner,  and  did  not  designate  the  land  to  be  af- 
fected ;  third,  l)ecause  the  act  did  not  require  the  registrar  of  arrears  to  ad- 
vertise the  property  by  block  and  lot  numbers  on  the  ward  map.  or  in  some 
way  to  describe  tbe  property  in  the  advertisemt-nt  of  sale. 

The  first  objection  has  been  repeatedly  passed  upon  by  the  court  of  appeals 
adversely  to  tbe  contention  of  the'  counsel  for  the  appellant.    Tbe  precise 


Digitized  by 


Google 


ty  Ct.  Brook.]    jonxs  v.  Brooklyn,  b.  a  w.  k.  b.  go.  25S 

est  ion  has  been  reviewed  and  decided  b/ that  court  iniSpencerv.  Merchant, 
I)  N.  T.  ban,  S  N.  £.  llep.  682,  which  case  was  sulMeqtiently  taken  to  th» 
preme  court  of  the  United  States,  and  there  affirmed.  125  U.  S.  345,  8  Sup. 
.  R.-p.  921. 

We  tliinic,  Also,  that  tlie  secotid  constitutional  objection  to  the  act  has  been 
cideil  by  the  court  of  appeals.    Judf(e  Eakl  says,  {Stuart  T.  Palmer,  74 

Y.  183,  188:)  "The  l^islature  may  prescribe  the  kind  of  notice,  and  the 
xle  in  which  it  shall  be  given,  but  it  cannot  dispense  with  all  notice."  The 
t  in  question  requires  notice  by  advertisement  to  be  given  to  all  owners  of 
id  affected  by  any  arrears  of  the  intention  to  relevy,  and  provides  for  a  hear> 
g  after  such  notice.  In  the  case  above  referred  to  {Stuart  v.  Palmer^  it 
18  decided,  not  tliat  the  property  owner  was  entitled  to  a  personal  notice, 
t  that  the  act  there  under  review  did  not  provide  for  any  notice  of  hearing 
the  property  owner,  either  actual  or  constructive,  and  it  was  there  held. 
lit  the  legislature  could  6x  the  form  of  notice  to  be  given. 
The  third  objection  to  the  act  is  not  well  take'^  The  sale  of  liind  for  taxes- 
analogous  to  the  sale  of  real  property  by  a  sheriff,  and  there  are  many  au> 
orities  holding  that  a  sale  under  execution  is  valid,  though  the  same  has- 
t  been  advertised.  Sections  1386  and  1^6  of  the  Code  of  Civil  Frocedurfr 
jre  copied  from  the  Revised  Statutes.    Judge  Cooley  says,  (Cooley,  Tax'n, 

£d.  482:)  "There  is  no  constitutional  provision  entitling  one  to  notica 
a  partioular  mode;  what  tbestatutehas made sufficientmustbedeemed  so." 
Anotlier  point  made  by  counsel  is  that  the  notice  of  sale  was  defective,  be- 
use  it  did  not  describe  tlie  property.  The  opinion  in  Baton  v.  Heed,  (not 
[X)rted,)  printed  as  n  part  of  the  brief  of  counsel  for  the  appellant,  refers  to- 
lotice  of  sale  attempted  to  lie  given  under  section  8,  c.  370,  Laws  1854,  and 
not  in  point,  for  that  section  did  not  prescribe  the  form  of  notice  to  be 
ven.  The  supervisor  of  F.latbush  was  required  to  post  written  notices,  in 
ur  public  places  in  the  town,  that,  at  the  time  and  place  specified  in  the  no- 
«,  he  would  sell  at  public  auetiun  the  lands  on  which  tlie  assessment  re- 
tined  unpaid.  The  court  held  that,  under  the  statute,  it  was  necessary  to- 
vertise  the  lands  by  a  description,  and  that  an  advertisement  by  assess- 
)nt  number  was  not  a  compliance  with  it.  We  are  of  opinion  that  the  no- 
e  of  sale  in  the  present  cases  complied  with  the  letter  of  the  statute,  and 
ts  theiefore  valid.  The  judgments  appealed  from  must  be  affirmed,  with- 
sta. 

Vak  Wtok,  J.,  concurs. 


Jones  v.  Bsooklym,  B.  &  W.  E.  B.  Co. 
(OttV  Court  of  Brooklyn,  Oeneral  Term,    December  98, 1888.) 

Wmress— CoMPETENCT— Pbivilboed  Information— Pbtsicians. 

In  an  action  for  personal  injuries  necessitating  the  amputation  of  plaintiff's  leg, 
the  queation  aekea  the  physician  who  performed  tiie  operation:  "what  wae  the- 
condition  of  plaintiff's  leg  at  that  time? "  was  properly  excluded  as  calling  for  infor- 
mation privileged  under  Code  Civil  Proc.  N.  Y  J  tS4,  Which  provides  that  a  phy- 
siolan  shall  not  be  allowed  to  disolose  any  information  aoqnlMa  in  attending  a  pa- 
tient in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act  in 
that  capacnty.' 
Same— Waives  of  Privzleob— Action  fob  Damaom. 

Such  privilege  was  not  waived  by  bringing  an  action  for  the  injuries  to  his  leg, 
and  by  oSeriug  testimony  to  the  fact  that  it  was  broken.' 
SAm— Examination  or  Dbfbndant's  Prtbioian. 

Mor  by  the  fact  that  defendant  after  the  accident  sent  its  physician  to  the  plaln- 
tUt,  and  at  the  trial  ezamiaed  him  fully  in  relation  to  plahrtuTs  injnriea.i 
Witness — Competency— Infanct. 

A  lad  of  11  years,  who  testified  that  he  believed  in  heaven,  the  home  of  God,  and 
bell,  the  home  of  the  Devil;  that  at  death  the  good  will  go  to  the  former,  and  th» 

Be*  Bote  at  end  .of  ease. 
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bad  to  the  latter:  that  Itiroa  bad  to  lie,  both  in  and  out  of  court;  for  the  former  his 
pai-ents  would  whip  him,  and  for  the  latter  he  would  be  aent  to  prison,— was  oompe 
tent  to  testify. 

Appeal  from  trial  term. 

Action  by  Jesse  Jones  against  the  Brooklyn,  Bath  &  West  End  Railroad 
Company  to  recover  damages  for  personal  injuries  sustained  through  the  al- 
leged negligence  of  defendant.  On  the  trial,  the  physician  who  attended 
plaintilT  and  amputated  his  leg,  was  asked  what  was  the  condition  of  plain- 
tiff's leg  at  that  time.  This  question  whs  excluded  as  calling  for  information 
privileged  under  C!ode  Civil  Proc.  ST.  Y.  §  834,  which  provides  that  "a  per- 
son duly  authorized  to  practice  physic  or  surgery  shall  not  be  allowed  to  dis- 
close any  information  which  he  acquired  in  attending  a  patient  in  a  profes- 
sional capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity. " 
By  §  8S6  the  above  section  applies  to  "every  examination  of  a  person  as  a 
witness,  unless  the  provisions  thereof  are  expressly  waived  by  the  person  con- 
fessing."   Defendant  appeals  from  a  judgment  for  plaintiff. 

Cornelius  Furgeson,  Jr.,  for  appellant.  Charles  J.  Patterson,  for  re- 
spondent. 

"Van  Wtck,  J.  This  is  an  action  to  recover  damages  for  personal  injuries 
through  the  negligence  of  defendant.  There  is  a  direct  conflict  between  the 
theory  of  plaintiff  and  that  of  defendant  in  reference  to  the  accident.  The 
testimony  for  plaintiff  tends  to  show  that  while  he  was  in  the  act  of  getting 
on  an  open  car,  the  conductor  gave  the  signal  to  start,  and  that  the  train  was 
started  with  a  violent  jerk,  throwing  him  down  and  brealciug  his  leg.  The 
testimony  for  defendant  tends  to  show  that  plaintiff,  while  attempting  to 
cross  in  front  of  the  engine,  was  knocked  down,  and  liis  leg  was  broken  in 
that  way.  Some  of  the  witnesses  for  the  defendant  did  not  identify  the  plain- 
tiff, and  it  is  not  impossible  that  they  have  confused  this  occurrence  with  some 
other  accident  at  the  same  station.  The  defendant  elicited  from  one  of  its 
own  witnesses  that  plaintiff,  the  morning  after  the  accident,  described  the 
manner  of  the  accident  substantially  the  same  as  he  did  on  the  trial.  The 
conflict  between  the  two  tlieories  was  fairly  submitted  to  the  jury.  The  Jary 
were  instructed  that  if  plaintiff  was  injured  in  an  effort  to  cross  in  front  of 
the  engine  he  could  not  recover;  and  that  if  they  determined  that  plaintiff 
was  thrown  down  by  the  starting  uf  the  train,  while  he  was  in  the  act  of  get- 
ting on,  then  it  was  for  tliem  to  say  whether  defendant  was  negligent  or  not. 
The  jury  settled  the  question  of  fact  in  favor  of  the  plaintiff,  and  we  see  no 
reason  to  interfere  with  their  decision. 

Drs.  Lester  and  Buckmaster  testified  that  they  were  called  in  consultation 
with  Dr.  Maxtield  to  examine  the  injuries  of  plaintiff,  and  that  they  exam- 
ined the  injuries  to  his  leg  on  the  day  of  the  operation, — the  amputation  of 
his  leg.  Then  defendant's  counsel  asked  each  of  them:  "What  was  the  con- 
dition of  Jones'  leg  at  that  time?"  This  was  excluded  on  the  ground  that  it 
called  for  privileged  information  acquired  by  a  physician  in  attending  a  pa- 
tient in  a  professional  capacity,  and  necessary  for  him  to  act  in  tliat  capacity. 
There  is  no  question  that  tlie  relation  of  physician  and  patient  existed  be- 
tween the  parties  at  that  time.  But  defendant's  counsel  insLsts  ttiat  the  testi- 
mony call^  for  did  notatBrmatively  appear  to  be  information  necessary  to  en- 
able the  physician  to  act  in  bis  professional  capacity.  To  our  minds  this  is  a 
refinement  that  would  soon  wipe  out  the  beneficent  infiuence  of  the  rule  of 
silence  imposed  upon  a  physician  in  tlie  interest  of  suffering  humanity.  The 
object  of  this  rule  was  to  encourage  patients  to  disclose  freely  to  the  physi- 
cian's hearing,  touch,  and  siglit  all  that  would  aid  the  physician  to  a  correct 
diagnosis  of  the  patient's  troubles,  and  to  an  intelligent  application  of  his 
skill  thereto.  A  person's  leg  is  broken,  the  physician  or  surgeon  is  called  in, 
who  examines  and  amputates  it.    It  is  self-evident  that  the  ihfoirmation  so 
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red  waa  necessary  to  enable  tbe  physician  and  surgeon  to  use  his  knife, 
.pply  his  drugs.  It  is  unreasonable  that  the  secrets  must  be  first  told  to 
e  the  court  to  determine  that  they  were  necessary  to  the  physician's  ac- 
In  his  professional  capacity,  and  therefore  were  privileged,  and  could 
le  used  in  evidence.  This  would  accomplish  as  much  good  as  did  the 
ig  of  the  stable  after  the  horse  was  stolen.  The  counsel  of  appellant  in- 
i  that  the  statute  did  not  apply  to  this  testimony;  tliat  the  condition  of 
ken  leg  did  not  call  for  the  disclosure  of  any  of  the  secrets  of  tbe  patient; 
he  condition  of  the  ieg  was  obvious  to  all;  that  privacy,  the  reason  of 
lie,  having  failed,  the  rule  itself  failed.  The  scars  received  sometimes 
!  wars  of  Venus  are  as  plain  to  sight  as  a  leg  brolcen  in  a  railroad  acci- 

yet  tlie  physician  has  no  more  right  to  expose  the  latter  to  public  gaze 
the  former.  Rmihan  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  Eep.  320; 
'■an  V.  Insurance  Co.,  80  N.  T.  281.  The  counsel  seems  to  have  been 
il  by  the  following  language  of  the  learned  judge  delivering  the  opinion 
lington  v.  Insurance  Co.,  77  N.  Y.  571,  viz.:  "Suppose  a  patient  has  a 
,  or  a  fractured  leg  or  skull,  or  is  a  raving  maniac,  and  these  ailments 
)viou8  to  all  about  him,  may  not  the  physician  who  is  called  to  attend 
estify  to  these  matters?  In  so  doing  there  would  be  no  breach  of  conft- 
I,  and  the  policy  of  tlie  statute  would  not  be  invaded."  If  this  is  the 
what  would  prevent  the  physician  from  testifying  to  cancers,  fistulas, 
re,  syphilitic  marks  and  sores,  all  of  which  may  be  obvious  to  others  than 
ledical  expert?  But  such  is  not  the  law;  and  the  same  judge,  in  refer- 
.0  this  citation,  says  in  Renihan  v.  Dennin,  103  X.  Y.  579, 9  K.  E.  Kep. 
vhere  the  same  question,  viz.,  that  the  sttitute  should  be  confined  in  its 
»ition  to  information  of  a  confidential  nature,  came  before  the  court  [as] 
attan  v.  Insurance  Co.,  80  N.  Y.  281:  "I  again  attempted  to  enforce 
ime  view  upon  my  brethren,  and  again  failed,  and  it  was  then  distinctly 
Lhat  the  statute  couid  not  Ise  confined  to  information  of  a  confidential 
e,  and  that  the  court  was  t)ound  to  foUow  and  give  effect  to  the  plain 
age,  without  interpolating  the  broad  exception  contended  for. " 
is  now  very  apparent  that  such  information  is  privileged  unless  "ex- 
y  waived."  Appellant  contends  that  the  privilege  has  been  waived. 
Plaintiff  has  voluntarily  exposed  the  condition  of  his  leg  in  bringing  an 
I  to  recover  for  injuries  thereto,  and  by  offering  testimony  to  the  fact 
t  was  broken.  That  one  does  not  waive  the  privilege  by  the  commence- 
of  an  action  to  recover  damages  for  the  injuries  which  tbe  physician  has 
[Milled  to  attend  has  been  settled  in  Sloan  v.  Railroad  Co.,  45  X.  Y.  125; 

v.  RaUroad  Co.,  40  Hun,  441:  aflirmed   110  N.  Y.  643,  17  N.  E.  Bep. 

That  the  plaintiff  testified  his  leg  was  broken  does  not  open  the  mouth 
I  physician  to  tell  all  the  information  he  has  acquired.  The  condition  of 
:iff'b  leg  to  the  experienced  eye  of  a  physician  might  have  disclosed  much 
lad  not  been  exposed,  viz.,  scrofula  in  the  glands  of  the  leg,  or  erysipelas 
I  skin  of  the  leg.  It  was  admitted  by  tjoth  sides  that  the  plaintiff's  leg 
ladly  fractured.  Defendant  certainly  did  not  care  to  impress  this  fact 
the  jury ;  therefore  it  must  be  some  other  information  acquired  by  the 
cian  which  he  sought  to  elicit  Did  the  bringing  of  the  action,  ancf  tlie 
lony  of  plaintiff  that  liis  leg  was  broken,  waive  his  right  to  sUence  the 
cian  in  reference  to  the  secrets  he  acquired?  We  think  not;  and  it 
1  not  help  plaintiff  to  show  by  these  witnesses  that  his  leg  was  broken, 
lat  fact  was  really  admitted,  or  rather  not  disputed,  as  well  as  the  fact 
t  bad  been  amputated. 

The  defendant,  after  the  accident,  sent  its  doctor  to  the  plaintiff,  to  look 
its  interest,  it  is  fair  to  presume,  from  his  testimony,  and  incidentally  to 
1  the  wounds  of  plaintiff.  The  defendant  put  this  doctor  upon  the  stand, 
xamined  him  fully  in  relation  to  the  injuries  of  plaintiff.  This,  defend- 
rges,  is  an  express  waiver  of  plaintiff's  privilege  to  silence  the  other 
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physicians  who  attended  him  professionallj.  We  are  at  a  loss  to  understam 
how  the  acts  of  defendant  can  be  construed  to  be  an  express  waiver  of  plain 
tiff's  right  to  enforce  his  privilege.  It  was  the  voluntary  act  of  plaintiff  ths 
was  construed  tu  be  a  waiver  of  plaintiff's  right  in  MoKlnney  v.  Ratlroat 
Co.,  104  N.  Y.  S52.  10  N.  E.  Rep.  544,  and  not  the  act  of  defendant.  In  ou 
opinion  there  has  been  no  waiver  of  the  privilege  in  reference  to  testimon 
sought  to  be  elicited  from  Brs.  Lester  and  Biickmaster.  Record  v.  Saratog 
SpHngs,  46  Hun,  448;  Hope  v.  Railroad  Co.,  40  Hun,  441;  affirmed  110  ?; 
Y  643, 17  N.  E.  Bep.  873;  Westover  v.  Inauranoe  Co.,  99  N.  Y.  56,  1  N.  1 
Rep.  104. 

The  testimony  at  folio  157  was  properly  admitted  on  the  cross-exarolnatio 
of  defendant's  witness  to  show  his  bias.  The  objection  was  general,  anc 
l)^ng  admissible  to  show  bias,  error  cannot  be  predicated  thereupon. 

Defendant,  in  the  redirect  examination  of  its  witness,  asked  MaxBeld:  **  Wt 
there  anything  else  said  in  these  conversations  [between  him  and  plaintiff  an 
his  wife]  that  plaintiff's  counsel  has  asked,  in  addition  to  what  you  have  a 
ready  testi  tied  in  response  to  him'?  Anstoer.  Mrs.  Jones  stated,  and  so  did  M 
Jones,  that  they  would  like  a  settlement,  because  they  needed  the  money,  be 
they  were  afraid  to,  because  of  Mr.  Patterson"  f plaintiff's  attorney.)  A 
folio  313  Mrs.  Jones  was  properly  allowed  to  contradict  this  statement  brougt 
out  by  the  opposite  party. 

The  witness  James  Jones  was  a  lad  of  11  years,  who  testified  that  he  U 
lieved  in  heaven,  the  home  of  God,  and  hell,  the  home  of  the  Devil;  that  t 
death  the  good  will  go  to  the  former,  and  the  bad  to  the  latter;  that  it  wt 
bad  to  lie,  both  in  and  out  of  court;  for  the  former  his  parents  would  whi 
him,  and  for  the  latter  he  would  be  sent  to  prison.  We  think  this  witnei 
was  competent  to  testify.  1  Qreenl.  Ev.  (14th  £d. )  gg  367-369.  For  the  fon 
going  reasons  ttie  judgment  and  order  must  be  affirmed,  with  costs. 

CiiEUENT,  0.  J.,  concurred. 

NOTB. 

Wmnss — PsTsioiAN  and  Patibnt  —  Pbitilbobd  ComnnnciATioss.  Professioni 
oommunioatioas,  made  to  a  physician,  are  ordinarily  not  privtteged  in  the  absence  i 
statute  making  them  so.  Steagald  v.  State,  (Tex.)  S  S.  W.  Rep.  771.  But  such  sta 
utes  exist  in  many  states.  Under  the  Indiana  statnte,  a  physician  can  divulge  DotI 
Ing  conoeming  his  patient  which  ccxnes  to  him  solely  in  his  profeuional  capaoit; 
Turnpike  Ca  v.  Andrews,  1  N.  E.  Rep.  8M;  whether  his  knowledge  is  acquired  t 
words  of  the  patient,  his  own  observation,  or  i.<i  the  result  of  a  professional  ezamln: 
Uon,  HeuBton  v.  Simpson,  (Ind.)  17  N.  E.  Rep.  961.  Under  the  Iowa  Code,  where 
physician  testifies  that  he  asked  his  patient  how  an  accident,  wberel^r  the  latt«r  m 
Injured,  occurred,  in  order  to  know  how  to  treat  him  for  the  injury,  the  patient's  m 
swer  is  inadmissible,  Raymond  v.  Railway  Co.,  17  N.  W.  Rep.  923;  and  an  attendai 
pliysiclan  cannot  testify  to  such  communication,  though  It  was  made  to  his  partner,  j 
his  presence.  Id.    See,  also,  same  case  on  rehearing,  21  IT.  W.  Rep.  405. 

The  statutes  do  not  create  an  absolute  disquaUflcatlon,  but  one  whiehmay  be  wairei 
Carrington  v.  City  of  St.  Louis,  (Uo.)  1  S.  W.  Rep.  240;  Railroad  Co.  v.  Martii 
(Mich.)  3  N.  W.  Rep.  178;  Scripps  v.  Foster,  Id.  216;  Fraser  v.  Jennison,  Id.  8S2 ;  Adr 
veno  V.  Association,  84  Fed.  Rep.  870.  The  privilege,  however,  is  for  the  benefit  of  O 
patient,  continues  indefinitely,  and  can  be  waived  by  no  one  out  the  patient  himael 
Storrs  V.  Soougale,  (Mich.)  12  n.  W.  Rep.  OBi.  It  cannot  be  waived  after  the  patient 
death,  by  his  executor.  Loder  v.  Whelpley,  (N.  Y.)  18  N.  R.  Rep.  874.  Contra,  undi 
the  Michif/an  statute,  Fraser  V.  Jennison,  (Mich.)  8N.  W.  Rep.  883.  The  patient  waiv< 
it  by  calling  the  physician  to  testify  to  the  information  thus  aoqtdred.  Carrington  ' 
City  of  St.  Louis,  supra.  But  for  the  patient  to  testify  that  a  certain  physician  treate 
her  for  oertain  injuries,  does  not  waive  the  privilege,  Williams  v.  Johnson,  (Ind.)  ) 
N.  E.  Rep.  872;  and  a  waiver  of  the  privilege  as  to  one  physician,  by  caUing  him  to  te 
tify,  does  not  waive  it  as  to  another.  Dotton  v.  Village  of  Albion,  (Mich.)  24  N.  fl 
Rep.  786.  When  the  patient  waives  the  privilege,  and  the  question  is  nia vast  and  mi 
terial,  the  court  should  compel  the  physician  to  answer.  Valenain  v.  Valanain,  (Gal 
14PaaRep.397. 
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HELLEIt  V.  FeTEBSON. 

(Ott|/  Court  of  New  York,  General  Term.    October  26, 1888.) 

)>ni.Bi.B  iKSTHCiiBNTS—AoTiOMS— Transfer— ISDOBSEMBNT— Stipulation. 
In  an  action  by  the  purohaser  of  a  negotiable  note,  in  which  the  answer  denies 
14I7  the  consideration  of  the  note,  and  avers  that  plaintifl  purchased  after  matn- 
itv,  and  the  parties  stipulate  that  all  the  allegations  of  the  complaint  were  admit- 
ed  except  as  to  the  consideration  of  the  note,  and  the  evidence  shows  that,  while 
10  written  indorsement  of  the  note  was  made,  plaintiff  purchased  and  paid  for  it. 
nd  had  it  in  his  possession,  it  is  error  to  dismiss  the  complaint  on  the  grounds  thai 
he  want  of  a  written  indorsement  made  the  paper  non-negotiable,  and  that  plain- 
Uf's  title  thereto  was  not  shown. 

ppeal  from  trial  terni. 

ctioa  by  Arnold  Heller  against  Henry  Peterson  on  a  promissory  note. 

^ment  dismissing  complaint,  and  plaintiff  appeals. 

rgued  before  Nkhrbas  and  McGown,  JJ. 

orrison  A  Kennedy,  for  appellant.    S^full  F.  Andrews,  for  respondent. 

EHRBAS,  J.  This  is  an  action  on  a  promissory  note  for  the  snm  of  9400, 
B  by  the  defendant  to  the  order  of  one  A.  Alster,  alleged  to  have  been  in- 
ed  over  by  him  to  the  plaintiff  for  value.  The  answer  ndniits  the  making 
le  note,  but  denies  that  there  was  any  consideration  therefor,  and  alleges 
the  note  was  transferred  to  the  plaintiff  long  after  it  became  due  and 
hie.  Immediately  prior  to  the  trial  of  this  action,  anotheraction  between 
plaintiff  and  this  defendant,  impleaded  with  Kate  £dling,alsoon  a  prom- 
y  note,  was  tried  before  the  same  justice  without  a  jury.  In  that  action 
'ollowinK  stipiilatiou  was  entered  into  upon  the  trial:  "It  is  iigreed  by  the 
isel  for  the  respective  parties  that  the  case  shall  be  tried  without  a  jury, 
indant's  counsel  admits  all  the  allegations  of  the  complaint  except  the 
tion  of  consideration,  as  averred  in  the  answer  in  this  case."  Upon  the 
of  this  action  the  following  stipulation  was  entered  into:  "It  is  stipu- 
I  in  open  court,  by  the  attorneys  for  tho  respective  parties,  that  the  testi- 
y  and  stipulations  in  the  case  between  the  same  plaintifl  and  one  of  the 
ndants,  tried  just  previous  to  this  case,  shall  apply  to  this  case,  so  far  as 
lame  is  applicable."  It  appeared,  upon  tiie  trial,  that  the  note  in  suit 
not  indorsed  by  the  payee  to  the  plaintiff.    The  latter,  however,  testified 

he  was  the  owner  thereof,  having  bought  it  a  couple  of  months  pre- 
sly,  sending  a  cheek  therefor.  The  defendant  admitted  the  making  of 
lote.  At  the  close  of  the  trial  defendant's  counsel  moved  to  dismiss  the 
jlaint  on  the  ground  that  the  note  in  suit,  not  being  indorsed  by  A.  Alster, 
bom  it  is  drawn,  is  not  negotiable  paper,  and  the  mere  holding  thereof  by 
ilaintlff,  without  any  such  indorsement,  is  not  sufiBcient  proof  of  title. 

on  the  ground  that  there  is  no  proof  of  any  transfer  whatever  of  the 
note.  The  motion  was  granted,  and  the  complaint  dismissed,  whereupon 
plaintiff  duly  excepted. 

is  ditHcult  to  understand  bow,  in  the  face  of  the  admissions  contained  in 
inswer,  and  the  solemn  stipulation  between  the  attorneys  upon  the  trial, 
>tion  to  dismiss,  upon  the  grounds  stated,  could  be  made,  and,  if  made,  be 
rtained  by  the  court.  The  only  issue  remaining  to  be  tried  was  as  to  the 
ideration  paid  for  the  note.  This  seems  to  have  been  satisfactorily 
en,  otherwise  the  defendant's  counsel  would  have  moved  to  dismiss  for 
re  to  prove  consideration.  The  stipulation  is  plain  and  unambiguous, 
ifendant  intended  to  stipulate  something  else,  he  should  have  worded  it 
rUing  to  his  intention.  It  is  elementary  that  the  stipulation  must  be 
trued  strictly  against  the  party  making  it,  and  the  defendant  can  not  com- 
I  If  he  is  taken  at  his  word.  It  follows  that  the  judgment  must  be  re- 
T.8N.Y.8.no.5 — 17 
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versed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event.    Ordered  ac- 
cordingly. 

McGowN,  J.,  concurs. 


Hatfield  «.  Atwood. 
(Citu  Court  of  New  Yiyrk,  SpeeUU  Term.    Ootober  16,  1888.) 

JWDOMBUT— DbFXOT/T— "CJOPT"  8tmMONB---AirEl«OM«KT— NOTIOK. 

'  Where  the  "copv"  summons  served  on  defendant  requires  him  to  answer  within 
twenty  days,  and  ne  has  no  notice  of  any  amendment  siiortenlnK  the  time,  a  judg- 
ment by  default  at  the  end  of  six  days  will  be  set  aside,  and  defendant  allovrod  to 
appear,  though  the  original  summons  contains  the  word  "  six, "  instead  of  "twenty. " 

On  motion  to  vacate  judgment. 

Herman  Fox,  for  motion.    Theall  <t  Beam,  contra. 

McAdam,  C.  J.  The  "copy"  summons  served  required  the  defendant  to 
answer  witliln  "twenty"  days.  The  defendant  had  the  right  to  assume  that 
.  the  paper  served  was  a  true  copy  of  the  original,  and,  having  no  notice  of  any 
amendment  shortening  the  time,  was  justified  in  believinfir  and  acting  on  the 
belief  that  he  had  "twenty"  days  within  which  to  appear.  The  plaintiff  had 
no  right  to  induce  this  belief  and  then  talse  judgment  as  by  default  at  the  end 
of  "six"  days.  The  original  summons  appeal's  to  contain  the  word  "six," 
instead  of  "twenty."  Of  this  the  defendant  had  no  notice.  For  this  vari- 
ance, and  upon  the  ground  that  a  true  copy  of  the  original  summons  wss  not 
served,  and  that  the  paper  delivered  to  the  defendant  misled  him  into  suffer- 
ing adefault  to  be  taken,  the  judgment  will  be  setaside.  As  tlie  paper  served 
was  not  a  nullity,  (Gibbon  v.  Freel,  65  How.  Pr.  273,)  the  deleudant  will 
BOW  be  allowed  to  appear  and  demand  a  copy  of  the  complaint,  (none  having 
been  served.)  to  the  end  that  the  proceedings  hereafter  to  be  had  may  lie  taken 
In  accordance  with  the  prescribed  practice.    No  costs. 


Cassidt  v.  Botland. 
(CUv  Court  of  New  York,  Special  Term.    October,  1888.) 

JUDOiaMT— DbF^ULT— AmNDMBIIT— NOTIOB. 

The  amount  for  which  judgment  may  be  entered  on  default  cannot  be  Increased 
beyond  the  amount  stated  in  the  summons,  without  notice  to  defendant. 

Action  by  Ann  Cassidy  against  Francis  Boyland.    Motion  by  defendant  to 
set  aside  a  judgment  by  default. 
John  H.  Dorrity,  for  motion.     Henry  Bishop,  opposed. 

McAdah,  G.  J.  The  summons,  which  was  served  without  a  complaint, 
gave  notice  to  the  defendant  that  upon  his  default  judgment  would  be  taken 
against  him  for  $277.66,  with  interest.  The  defendant  allowed  a  default  to 
be  taken,  and  the  plaintiff  obtained  an  ex  parte  order  increasing  tlie  amount 
claimed  to  $410  and  interest,  and  entered  judgment  for  this  amount.  The 
present  applicatiou  is  to  set  aside  said  order  and  judgment.  The  court  had 
power  to  grant  the  amendment,  (Reed  v.  New  York,  97  N.  Y.  620;  Deana  v. 
O^Bi-ien,  13  Abb.  Pr.  11,)  but  it  should  have  been  upon  notice  to  the  defend- 
ant, that  he  might  determine  whether  to  defend  the  demand  as  enlarged,  or 
allow  judgment  to  go  against  him  therefor,  (see  James  v.  Kirkpairick,  5 
How.  Pr.  241;  Birdsall  v.  Fuller,  11  Hun,  207.)  The  defendant  having  no- 
tice of  the  order  now,  it  will  be  allowed  to  stand,  but  the  judgment  will  be 
vacated,  and  the  defendant  permitted  to  serve  his  answer  to  the  complaint,  as 
amended,  within  six  days  after  service  of  the  order  to  be  entered  hereon.  No 
costs. 
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In  re  Soxtlk's  Will. 
{SurrogaWi  Court,  Cayuga  County.    December  19,  1888.) 

L  Whu— Capaort  to  Maki— EmnmoB. 

Testator  died  at  the  a^  ef  03  years,  having  made  a  will  and  four  c6dloll«,  at  times 
trom  five  yeara  to  witbm  six  months  of  his  death.  Three  of  the  instruments  were 
Tory  long;  owing,  mainly,  to  repetition  of.  formal  wo^ds.  Testator  had  no  family, 
and  bis  numerous  relatives,  some  dergymem,  perseaal  friends,  and  oharitsble  insti- 
tutioBs  were  the  beneficiaries.  The  general  scheme  of  disposltloB  remained  the 
same,  thongh  some  radical  changes  were  made  by  the  oodlcUs.  About  l^e  Umes 
the  instruments  were  executed  testator  had  severe  attacks  of  vertigo,  at  times  pro- 
ducing unconsoiousnesB,  and  he  was  Rhown  to  have  forgotten  streets,  lost  his  way 
In  localities  well  known,  and  failed  to  reoornixe  faces  hsknew.  Usn^j^,  when  told 
(rf  such  plaoes  and  persons,  bis  conduct  and  remarks  were  rationaL    Those  best  ao- 

Jtuainted  with  his  daily  life  and  business  testified  to  his  accuracy  and  intelligence 
n  financial  affairs,  and  to  his  Industry  and  energy  In  business  matters.  MJany  wlio 
met  him  often  stated  that  tae  never  failed  to  recognise  them,  and  was  always  ra- 
tional The  proTisions  of  the  oodicito  well  accorded  with  his  expressed  intentions. 
The  evidence  of  subscribing  witnesses,  and  the  weight  of  expert  testimony,  favored 
testamentary  capacity.  Held,  that  testator  had  testaments^  capacity,  and  under- 
stood the  effect  of  the  will  and  codicils.' 

9k  8ai« — UNDtia  IKFLUSSCE — Bequest  to  Attornbt— Burden  or  Proof. 

The  third  codicil,  which  radically  changed  the  residuary  provisions,  making  the 
'  draughtsman,  who  was  testator's  attorney  and  trusted  friend,  a  residuary  lega- 
tee, IB  view  of  the  relations  of  the  parties,  and  testator's  age,  tne  burden  is  upon 
the  draughtaman  to  show  the  absence  of  undue  influence,  and  that  testator  under- 
stood the  changes  made  by  the  codicil.' 

li  Bams — FsBsuMrrioiH  or  Undue  Inixuinob— Bvidbrob  to  Rebut. 

In  the  absence  of  proof  of  undue  inflnenoe,  it  appearing  that  testator  had  already, 
by  a  former  codiciT,  with  which  the  draughtsman'  had  nothing  to  do,  made  one 
rtuUeal  change  in  the  resldnary  deviae;  that  be  had  for  some  time  expressed  love 
•nd  respect  for  the  draughtsman,  who  had  devoted  much  time  professionally  to 
testator's  bcsineos,  for  wfiioh  it  might  be  supposed  testator  intended  to  reward 
him  by  the  bequest,  as  he  did  other  lawyers  for  similar  services;  that  he  was  dis- 
satisfied with  certain  existing  provisions  for  relatives ;  that  many  remote  relatives 
were  named  and  provided  for  in  the  will  whose  names  were  likely  unknown  to  the 
dranghtsman,  and  thrtr  legacies  increased  without  their  bdng  represented  when 
tiie  oedidl  was  drawn;  that  its  preparation  was  assisted  in  by  a  trusted  relative  of 
testatoi*,  who  received  less  by  the  changes,  and  had  no  reason  tofavor  the  draoghts- 
maa,  witJt  whom  he  was  anaoqnalntea;  and  that  the  draughtsman's  legacnr  was 
about  B  percent,  of  the  entire  estate, — the  presumption  of  undue  influence  by  the 
draughtsman  is  rebutted,  and  testator's  understanaing  of  the  codicil  established. 

4.  Sams— BwaoAnoK  ov  Pboshtb— BsrorpBi^— AocBpnire  Lboact. 

The  aooeptanoe  and  retention  of  a  legacy  under  said  codi(dl  estops  the  legatee 
from  procuring  a  revocation  of  its  probate  on  the  ground  of  such  undue  influence 
and  want  of  testamentary  capacity. 

5.  Same — Ofrb  to  RxruiTD— Tbndbb  nr  Court. 

A  tender  of  the  amount  of  such  legacy  in  court,  after  filing  a  petition  tor  reTOoa- 
tton,  does  not  remove  the  estoppel. 

&  Bamb— AsfimoHAL  PBTrnomtR— Lapse  or  Statutort  Period. 

A  legatee  who  is  not  so  estopped  cannot  be  made  a  petitioner  after  tbe  expira- 
tion of  tbe  statutory  time  within  which  such  a  petition  may  be  filed,  some  of  the 
Interested  persons  being  infants,  and  others  unrepresented,  so  as  to  give  him  the 
1  rights  as  if  he  bad  originally  been  a  party. 


Petition  by  Cynthia  D.  Rood  and  €}eorxe  S.  Everts  for  the  revocation  ot 
probate  of  the  will  and  codicils  of  Lyman  Soule,  dceased. 

M.  M,  Waters,  for  petitioners.    H.  V.  Howland  and  M,  A.  Knapp,  for 

'For  a  fnU  dlsoasston  of  the  subject  of  mental  testamentary  capacity,  see  Kerr  v. 
Lnnsford,  (W.  Va.)  8  B.  B.  Rep.  — ,  and  note;  In  re  Bull,  8  N.  T.  Bupp.  52,  and  note. 

*On  the  general  snbieot  of  undue  influence  in  the  execution  of  a  wilL  see  In  re  Mon- 
dorTs  Wll^  (N.  Y.)  18  N.  £.  Bep.  856,  and  note;  Kerr  v.  Lunsford,  (W.  Va.)  8  S.  K. 
Rep.  — ,  and  cases  cited. 
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executors  and  otbera.    Harold  B.  HiU»  and  Wociaey  R.  Hopkins,  special 
guardians. 

Teller,  8.  This  is  an  application  upon  the  part  of  Mrs.  Cynthia  I).  Rood, 
the  petitioner,  with  George  S.  Everts,  for  a  revocation  of  the  probate  of  the- 
wili  and  codicils,  four  in  numl)er,  of  Lyman  Soule,  deceased,  which  wer& 
admitted  to  probate  in  this  court  by  decree  dated  June  2t>,  1886.  The  pro- 
ceeding for  probate  was  instituted  by  the  filing  of  a  petition  therefor  on  tlie 
part  of  Charles  6.  Briggs,  Esq.,  one  of  the  persons  named  as  executor  in  tlie- 
third  codicil  to  said  will,  on  the  16th  day  of  Deceml)er,  1885,  and  tlie  issuing^ 
of  citations  upon  that  day.  Thereafter  one  Leroy  Soule,  an  heir  at  law  aiut 
next  of  kin  of  said  decedent,  appeared  in  said  proceeding  by  his  attorney  ami 
counsel,  and  filed  objections  to  the  said  probate.  Eighteen  other  heirs  at  law 
and  next  of  kin  appeared  by  the  same  attorney.  The  petitioner  in  this  pro- 
ceeding was  among  tlie  number  so  appearing.  The  issues  thus  joined  were- 
tried  in  part,  evidence  was  given  by  all  the  subscribing  witnesses  to  the  will 
and  codicils,  the  petitioners  had  rested  their  case,  some  evidence  had  beeu 
adduced  upon  the  part  of  the  contestants,  when  a  compromise  was  agreed  upon, 
and  the  opposition  to  probate  withdrawn;  the  residuary  legatees,  Howard 
Soule,  Fanny  J.  Green,  Mary  S.  Paige,  and  Charles  F.  Durslon,  stipulating 
that  the  moneys  bequeathed  to  them  by  the  first  subdivision  of  the  thirty-first 
article  of  the  third  codicil  should  not  be  counted  or  treated  as  among  the  legii- 
cies  which  by  the  third  subdivision  of  said  article  are  made  the  basis  of  the- 
distribution  of  the  residuary  estate.  To  carry  this  agreement  into  full  effect, 
the  decree,  at  the  request  of  all  the  parties,  through  their  attorneys,  was  made- 
to  embody  a  construction  of  the  will  in  conformity  with  the  stipulation.  The 
answer  interposed  by  Leroy  Soule,  and  by  whicli  issue  was  raised,  attacked 
the  validity  of  the  attempted  disposition  of  the  property  by  the  thirty-fiftli 
and  thirty-seventh  items  of  the  will,  the  foarth  item  of  the  codicil  of  March 
25,  1882,  and  the  thirty-first  item  of  the  codicil  of  March  7,  1884;  and  ques- 
tioned the  legal  effect  of  the  last  two  paragraphs  thereof,  which  are  referred 
to  in  the  stipulation  and  decree.  The  answer  also  alleges  that  the  will  and 
codicils  were  not  the  free  or  voluntary  acts  of  the  testator,'  but  were  procured 
by  fraud  and  undue  infiuenoe,  and  that  the  testator  at  the  times  of  their  exe- 
cution was  not  of  sound  mind, — all  of  which  was  decided  contrary  to  the  alle- 
gations of  the  answer,  except  that  the  will  was  construed  in  accordance  with 
the  stipulation. 

The  petition  for  revocation  of  probate  alleges  that  Lyman  Soule,  at  the  time 
of  making  the  writings,  purporting  to  be  his  last  will  and  testament  and  cod- 
icil, was  not  of  sound  mind  or  memory,  or  in  any  respect  capable  of  makingr- 
a  will;  that  he  did  nut  know  their  contents;  that  they  were  not  witnessed  at 
his  request;  that  they  were  procured  by  fraud  and  undue  influence;  and  that, 
after  the  execution,  the  papers  were  altered,  and  other  papers  substituted  in 
their  place.  Upon  the  last  claim  no  direct  proof  was  given.  The  third  cod- 
icil to  the  will,  bearing  date  March  7, 1884,  is  shown  to  be  in  the  handwriting 
of  Charles  F.  Durston,  who  is  named  therein  as  one  of  four  parties  to  share 
equally  in  the  income  of  the  residue  of  the  estate  for  the  period  of  five  years, 
and  at  the  end  of  that  time  to  have  each  one-fourth  of  $100,000.  He  is  also- 
named  as  an  executor.  The  dispute  over  the  testamentary  capacity  of  the 
testator,  and  the  burden  of  showing  that  the  codicil,  so  written  by  an  inter- 
ested party,  was  the  free  and  untrammeled  expression  of  the  testator''s  wisheu, 
have  been  the  chief  sources  of  diSiculty  in  the  case.  The  will  and  two  of  the- 
codicils  are  quite  long,  and  at  first  some  of  the  provisions  seem  intricaie.  At 
the  time  of  the  execution  of  the  third  codicil  the  decedent  was  about  91  ye:u» 
of  age.  He  had  never  been  married,  and  his  nearest  relatives  were  nt- phews^ 
and  nieces,  and  their  descendants,  who  are  quite  numerous,  and  all  rccipienta, 
by  the  will  and  codicils,  of  his  lx>unty.     The  length  of  the  instruments  is  duo 
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principally  to  the  larg«  numbet  of  b«quf8ts  and  the  repetlttoh  of  fonnal 
words.  By  the  first  clause  of  the  will,  payment  of  debts  and  funeral  expenses 
Is  provided  for.  In  the  second  clanse  is  contained  a  devise  of  three  farms  to 
A  brother  (since  deceased)  and  his  descendants.  The  third  contains  a  devise 
of  the  use  of  a  farm  for  life  to  two  nieces.  The  next  thirty  clauses  of  the  will 
-contain  general  money  legacies  to  relatives  and  friends,  including  two  law- 
yers, who  had  rendered  services  to  th6  testator,  and  one  of  whom  drew  the 
will.  The  thirty-fouilh  clause  contains  gifts  of  jKS.OOO  each  to  three  charita- 
ble institutions  in  the  city  of  Auburn.  In  the  thirty-fifth  clause  the  sum  of 
4|2,00U  la  set  apart  to  provide  means  of  caring  for  the  testator's  family  ceme- 
tery lots  and  surroundings,  and  in  the  thirty-sixth  clause  the  same  amount  is 
appropriated  to  the  purchase  of  a  monument.  By  the  thirty-seventh  clause 
the  residue  and  remainder  of  the  estate  is  given  to  the  executors  in  trust,  to 
invest  the  proceeds  and  pay  the  interest  to  nine  relatives,  who  are  named, 
in  such  proportions  as  the  executors  deem  proper,  during  the  period  of  10 
years,  and,  at  the  expiration  of  that  time,  to  divide  the  principal  among  the 
heirs  at  law  of  such  persons,  in  such  manner  as  the  executors  may  deem 
proper,  in  view  of  their  conditions,  wants,  and  circumstances;  it  being  pro- 
vided that,  it  any  such  person  die  within  the  10  years,  the  share  going  to 
the  heirs  of  that  person  may  be  paid  at  once.  By  the  next  clause  the  general 
legacies  are  made  a  charge  upon  the  real  estate,  power  of  sale  is  given,  and 
the  time  of  payment  of  legacies  is  named.  In  the  thirty-ninth  clause  the  time 
within  which  sales  of  real  estate  are  to  be  made  (five  years)  is  fixed,  and  a 
provision  is  made  that  the  legacies  of  any  parties  who  shall  by  suit  seek  to 
compel  a  division  of  the  estate  or  payment  of  a  legacy,  which  may  make  ex- 
pense or  cause  loss,  shall  be  null  and  void.  By  the  fortieth  clause  of  the 
will,  Horace  T.  Ckwk,  Charles  G.  Briggs,  aud  Howard  Soule  are  named  as  ex- 
ecutors; and,  lastly,  the  will  directs  that,  should  any  of  the  heirs  at  law  or 
next  of  kin  contest  or  dispute  the  instrument,  he  shall  take  nothing  from  the 
estate.  The  will  covers  18  pages  of  legal  cap  paper,  but,  with  the  exception 
of  the  niimes-of  the  legatees  and  the  amounts  of  their  several  legacies,  its 
provisions  have  been  practically  indicated.  The  attestation  clause  is  perfect, 
and  the  instrument  appears  on  its  face  to  have  been  duly  signed  and  pub- 
lislied. 

The  first  codicil,  bearing  date  the  22d  day  of  March,  1881,  witnessed  by  the 
'  same  persons,  refers  to  the  will,  and  particularly  the  third  item  thereof,  and 
merely  corrects  the  names  of  the  two  devisees  named  therein,  which  had  been 
interchanged,  applying  the  Christian  name  of  the  one  to  the  other,  ami  vice 
versa.  The  second  codicil,  dated  March  25,  1882,  witnessed  by  the  same  per- 
sons, refers  to  the  will.  In  the  first  clause  is  a  devise  for  life  of  a  farm  to  the 
testator's  brother,  (since  deceased;)  and,  upon  his  decease,  to  his  grandchil- 
dren. In  the  second  clause  is  a  legacy  of  $3,000  to  Charles  F.  Durston.  In 
the  third  are  legacies  of  81,000  each  to  five  clergymen.  In  the  fourth  the 
thirty-seventh  item  of  the  will  is  quoted  and  revoked.  The  same  provisions 
Mre  then  made  for  the  payment  of  the  income  of  the  residuary  estate  as  in  tbe 
will,  except  that  the  names  of  four  of  the  beneficiaries  are  omitted.  One 
new  name  is  added.  Of  the  principal,  not  to  exceed  one-ninth  is  given  to 
the  heirs  of  each  of  these  parties,  in  the  same  manner  that  the  residuum  was 
-directed  to  be  distributed  by  the  will  to  the  persons  named  in  item  37.  and  the 
balance  to  be  distributed  among  the  three  charitable  institutions  named  in  the 
thirty-fourth  clause  of  the  will.  The  third  codicil,  dated  March  7,  1884,  re- 
fers to  the  will  and  the  former  codicils.  In  the  first  clause  the  farm,  of  which 
the  use  was  given  to  two  nieces  in  the  third  item  of  the  will,  is  devised  abso- 
lutely to  them  and  one  other  niece,  and  each  of  the  three  is  given  $1,500.  In 
tbe  second  dause  the  legacies  of  three  nieces  are  increased  to  $3,000  each. 
In  tbe  third  and  fourth  clauses  16  legacies  are  increased  $500  each.  In  the 
fifth  clause  a  l^acy  of  $5,000  is  reduced  to  $3,000.    By  tbe  sixth  clause  the 
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•«m  set  apart  in  tbe  willi  of  which  hi*  houaekwper  ia  to  have  the  inoome. 
is  increased  from  $1,500  to  $2,000,  and  by  the  ninth  clause  she  is  given  the 
use  of  the  testator's  residence  for  four  yenrs.  By  tl>e  aevent  li ,  eighth,  eleventh 
to  eighteenth  elauses,  inclusive,  additional  pecuniary  le^gacies  are  given.  By 
the  tenth  the  provision  of  the  will  for  a  monument,  wiiich  had  subsequently 
been  erected,  was  canceled.  By  each  of  the  nineteenth,  twentieth,  and 
twenty-first  items,  the  use  of  S2,000  is  given  to  a  nepliew  for  life,  and  in  one 
case  the  principal,  after  the  nephew's  death,  is  given  to  his  cliildren  who  may 
survive  him.  By  the  twenty-second,  twenty-fourth,  and  twenty-fifth  clauses, 
legacies  of  SI, 000  each  are  given  to  nine  4^ildrea  and  a  grandchild  of  a  nephew 
and  nieces  of  the  testator.  By  the  twenty-third  clause,  the  legacy  in  the  twen- 
tieth item  of  the  will  to  Howard  Soule  is  increased  to  S5,U00.  The  twenty- 
sixth,  twenty-seventh,  and  twenty-eighth  clauses  of  this  codicil  specify  the 
times  at  which  certain  legacies  of  the  will  and  thiid  codicil  are  to  be  paid. 
The  twenty-ninth  clause  is  an  amendment  of  the  thirty-Qf£h  item  of  the  will, 
relating  to  the  cemetery  fund,  providing  that  the  income  l>e  expended  under 
the  direction  of  commissioners  of  the  "Soule  Cemetery,"  to  be  appointed  by 
the  common  council  of  the  city  of  Auburn.  There  are  two  clauses  numbered 
"Thirty."  The  first  gives  $1,000  a  year  for  six  years  to  each  of  the  executors 
in  addition  to  bis  commissions.  Tlie  next  clause  directs  that  the  preceding 
legacies  shall  have  a  preference  over  the  payments  to  b'  mad.i  und-r  the  fol- 
lowing items.  The  thirty-fiist  clause  has  three  subdivisions.  After  reciting 
the  change  made  in  the  residuary  clause  of  the  will  by  the  fourth  item  of  tlie 
codicil  of  March  25,  1882,  it  is  as  follows:  "First.  That  Howard  Soule,  of 
Syracuse,  N.  Y.,  Fanny  J.  Green,  of  Port  Byron,  Jf .  Y.,  Mary  J.  Paige, 
of  Sennett,  Cayuga  Co.,  N.  Y.,  and  Charles  F.  Durston,  of  Auburn,  K.  Y., 
shall  be  the  four  (4)  pc^rsons  who,  and  their  heira  that  may  respi^ctively 
survive  them,  that  shall  have  the  income  of  my  rest  and  residuary  estate, 
willed  to  my  executors  in  and  by  said  item  fourth  (and  which  may  remain 
after  satisfying  the  several  legacies  mentioned  in  my  will,  and  in  the  codicil 
of  date  March  25,  1882.  and  this  codicil,  as  they  remain  in  .force  at  my  de- 
cease) of  said  codicil,  for  the  period  of  five  (6)  years,  and  my  executors*  will 
pay  over  the  same  to  them,  share  and  share  alike,  annually,  and,  in  the 
event  of  the  death  of  either  of  them,  either  before  or  after  my  death,  then 
to  pay  over  the  share  (one-fourth)  to  the  beir  or  heiis  of  such  person  so  dying; 
and  at  the  end  of  five  (5)  years  to  divide  among  them,  or  their  heirs  surviving 
them,  respectively,  the  sum  of  one  hundred  thousand  dollars,  ($100,000,)  if 
there  be  that  sum  belonging  to  said  rest  and  residuary  estate;  if  not  that  sum 
to  so  divide,  then  what  sum  there  may  be  under  said  amount,  share  and  share 
alike,  or  one-fourth  of  said  $100,000,  to  each  of  said  four  persons,  viz..  How- 
ard Soule,  Fanny  J.  Green.  Mary  Paige,  and  Charles  F.  Durston,  or  to  the 
heir  or  heirs  of  either  of  said  persons  who  may  die  before  said  division  may 
be  made."  The  second  subdivision  provides  for  th«  payment -to  each  of  the 
three  charitable  institutions  before  named  of  $15,000  out  of  t\\e  residue  of  the 
estate,  making  altogether  $^,000  to  eaefa.  By  the  third  subdivision  the  bal- 
ance of  the  property,  if  any,  is  divided  among  the  legatees  named  in  certain 
specified  claoses  of  this  codicil,  and  tlie  oripnal  wUl  and  second  codicil,  upon 
the  basis  of  the  sums  given  a»  legacies.  The  thirty-second  clauae  oontaiiia  a 
direction  aa  to  forfeiture  by  any  legatees  contesting  the  will.  By  the  thirty- 
third  clause,  Charles  G.  Briggs,  Charles  F.  Durston,  and  Howard  Soule  are 
named  as  executors,  Durston  being  substituted  for  Horace  T.  Cook:  and  by  the 
last  clause  of  the  codicil  it  is  provided  as  follows:  "If  by  inadvertence  I  have 
omitted  the  name  of  any  person  or  persons  who  shall  be  heirs  at  law  at  my 
decease,  I  direct  my  executors  to  pay  such  person  or  persons  a  legacy  of  one 
thousand  dollars  to  each  of  them,  if  they  see  fit  and  proper."  A  fourth  codicil 
is  dated  May  21,  1885,  by  which  the  alrave-named  executors  are  reappointed, 
their  powers  as  to  transferring  and  selling  securities,  etc.,  are  specified,  and 
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anUiority  given  to  the  surrogate,  in  case  of  death  or  vacancy  in  the  number, 
to  appoint  to  such  vacancy — First,  George  IS.  Everts;  teooni,  Silaa  Wright; 
and,  third,  George  H.  Green. 

This  analysis  of  the  will  and  codicils  is  thought  to  be  proper,  in  view  of  the 
contention  upon  one  side  of  ihe  case  that  a  person,  in  the  foeble  condition  of 
the  testator,  could  not  have  understood  the  provisions  of  the  will,  owing  to 
their  intricacy,  and,  on  the  other  side,  that  the  will  and  codicils  are  simple  in 
their  meaning  and  purport,  and,  if  at  all  involved,  only  so  in  their  legal  phra8e< 
ology.  Counsel  for  the  proponent  says  the  scheme  of  the  testator  was  simple, 
and  what  he  intended  is  perfectly  evident.  The  difficulty  is  not  as  to  what 
was  in  the  tesfaitor's  mind,  but  as  to  whether  the  language  used  expresses  his 
intent.  The  counsel  for  tlie  contestants  argues  that  the  provisions  of  the  re- 
siduary  clause  are  of  doubtful  legality,  as  being  in  contravention  of  certain 
statutes,  and  claims  this  is  evidence  tiiat  they  were  not  understood  by  the  testa- 
tor. If  the  decedent  is  found  to  have  been  of  testamentary  capacity  at  the 
time  of  the  execution  of  the  will  and  codicils,  being  a  man  of  unusually  ad- 
vanced age,  and  consequently  of  weakened  powers,  in  the  circumstances  of 
the  case,  it  is  necessary  to  decide  that  he  fully  understood  the  nature  and 
consequences  of  his  testamentary  act;  and  this  must  l)e  determined  from  evi- 
dence aliunde  the  formal  execution  of  the  will.  The  fact  that  a  will  is  illegal 
in  some  of  its  provisions  can  be  no  evidence  to  show  that  the  attempted  dispo- 
sition was  not  understood,  unless  the  testator  was  a  lawyer,  and  well  ac- 
quainted with  the  law.  It  would  appear  most  useful  to  endeavor  to  view  a 
will  from  the  testator's  stand-point,  rather  than  that  of  the  scrivener  who 
drew  it;  and,  if  it  appears  that  the  will  as  dictated  by  the  testator  was  com- 
prehended by  bim>  and  that  his  ideas  had  been  accurately  expressed  in  the 
win.  although  in  language  more  obscure  than  is  ordinarily  used,  and  not  read- 
ily undei-stoud  by  a  stranger,  it  must  be  held  that  the  will  in  this  respect  com- 
plies with  the  law,  although  for  some  other  reason  it  may  not  do  so. 

The  first  inquiry,  however,  in  this  case,  is,  "did  tlie  testator  have  legal  ca- 
pacity to  execute  a  will  at  the  times  of  signing  the  will  and  codicilV"  Much 
evidence  has  been  given  upon  this  subject,  but  it  was  not  contended  by  the 
argument  of  the  counsel  for  the  contestants  that  Lyman  Soule  did  not  have 
mental  ability  to  make  a  will  of  any  kind,  and  under  any  circumstances.  On 
the  contrary,  it  was  conceded  that  he  might  have  made  a  lawful  will  at  the 
time  of  tlie  transactions  in  question.  The  evidence  to  support  the  theory  of 
mental  unsoundness  was  the  age  of  the  testator,  impaire<l  sight,  attacks  of 
vertigo,  attended  by  brief  unconsciousness,  foigeif ulness,  losing  his  way,  and 
having  to  be  assisted  home,  and  sometimes  to  his  room,  physical  exhaustion, 
inability  to  read  papers,  making  radical  clianges  in  the  disposition  of  his 
property  in  the  last  years  of  his  life,  frequently  declaring  that  he  could  not 
do  business,  and  surrendering  up  most  of  it  into  the  bauds  of  others.  One 
witness  testified  to  one  occasion  when  Mr.  Soule  bad  an  attack  in  a  store  in 
1880,  when  he  fell  out  of  his  ohair,  and  remained  unconscious  until  after  a 
doctor  hud  been  brought  in,  and  had  administered  some  remedy, — more  tlian 
20  minutes.  It  is  not  proven  what  the  character  of  the  illness  was,  but 
it  appears  by  the  avidttice  of  the  same  witness  that  "Uncle  Lyman,"  aa  he 
was  called,  citme  to  the  store  the  next  day,  and  asked  if  he  had  done  any  dam- 
age, and  requested  that  the  matter  be  kept  quiet.  One  witness  testiUed  to 
nueting  Mr.  Soule  near  the  city  limits,  when  he  appeared  to  be  lose,  in  1883 
or  1884.  The  snow  was  deep,  and  witness  took  him  in  his  sleigli  to  ride  home. 
He  asked  witness  what  certain  places  were,  with  which  he  ha^l  been  familiar. 
He  was  in  the  sleigh  six  or  seven  minutes,  and,  before  he  reached  his  home,  he 
expressed  surprise  that  he  had  gotten  lost.  Several  other  witnesses  tell  of 
meeting  him  when  he  inquired  for  places  which  had  been  well  known  to  him. 
In  nearly  every  case  it  is  shown  that  Mr.  Soule  appreciated  the  information 
given,  and  usually  aeted  in  accordance  with  it.    Considerable  evidence  is  also 
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given  to  show  that  he  failed  to  recognize  people,  and  forgot  that  he  had  met 
them  a  short  time  before.  It  does  not  always  clearly  appear  why  he  did  not 
recognize  tliem,  but, in  most  instances,  it  does  appear  that  he  acted  rationally 
upon  being  told  who  the  persons  were.  Even  u^ion  the  evidence  presented  by 
the  contestants,  the  condition  of  mental  alienation,  if  such  it  be,  was  not  ooii> 
tinuous,  and  fails  to  establish  the  theory  of  senile  dementia. 

Upon  the  part  of  the  proponents  it  is  shown  that,  up  to  the  timp  of  tlie  exe- 
cution of  the  tliird  codicil,  and  subsequently,  the  testator  collected  money 
upon  mortgages,  and  for  rent  of  houses  owned  by  him,  gave  receipts  therefor, 
and  appeared  to  the  persons  with  wliom  he  transiicted  the  business  to  be 
able  to  understand  what  he  was  doing.  In  October,  1888,  he  received  money 
upon  a  mortgage,  signed  a  receipt  fur  it,  and  indorsed  the  payment  upon  the 
mortgage.  Tlie  party  who  made  the  payment  had  had  many  similar  business 
transactions  with  him,  and  did  not  notice  anything  unusoal.  In  January, 
1884,  an  attorney  at  law  who  was  acquainted  with  Mr.  Soulecame  to  see  about 
selling  him  a  mortgage,  found  hiui  at  the  bank,  where  he  had  his  desk  and 
papei-8,  told  him  about  the  mortgage,  and  what  he  wanted.  The  testator  agreed 
to  meet  him  at  his  law  otHce  at  2  o'clocic  in  the  afternoon.  He  met  bis  en- 
gagement promptly,  examined  the  mortgage,  objected  to  it  because  it  ran  too 
long,  and  finally  refused  to  take  it  because  of  the  time  and  of  its  being  pay- 
able in  small  installments.  The  witness  observed  nothing  different  from 
what  he  had  seen  of  the  testator  for  a  good  many  years.  A  few  weeks  before, 
be  had  a  conversation  with  him  in  regard  to  a  lawsuit  which  had  been  tried 
in  1855.  The  testator  told  over  the  details,  of  which  the  witness  was  cog- 
nizant, accurately  and  rationally,  and  inquired  interestedly  about  people  they 
had  both  known  in  former  years.  The  testator  was  a  member  of  a  fire  com- 
pany. He  occasionally  met  the  members  at  their  house  as  late  as  1882  or  1883. 
He  lent  the  company  $200  in  1881  or  1882,  and  took  a  note.  Payments  were 
made  from  time  to  time.  At  one  time  he  made  them  a  present  of  $50.  In 
September,  1884,  the  note  was  placed  in  the  bank  for  collection.  He  met  one 
of  the  men  who  had  made  payments,  and  told  him  the  note  had  run  long 
enough;  whereupon  the  note  was  paid. 

In  1884  one  of  his  tenants,  who  kept  a  restaurant,  told  him  he  wanted  moi-e 
room.  Mr.  Soule  said  the  tenant  next  door  was  gointr  out,  and  he  would  see 
what  he  could  do  for  him,  but  advised  him  not  to  be  too  hasty  about  it.  Id 
November,  1883,  he  made  a  contract  with  one  of  his  tenants  for  the  sale  of  a 
store,  title  to  pass  on  the  1st  of  May,  1884.  The  deed  was  given  at  the 
time  named,  a  mortgage  given  for  part  of  the  purchase  price,  and  a  check  to 
Mr.  Soule  for  the  balance.  The  negotiations  were  made  in  person.  Pending 
the  negotiations,  he  asked  a  friend  to  go  in  and  look  at  thestore.  When  told  that 
he  did  not  want  to  buy,  he  replied:  "I  would  like  to  have  you  go  in  and  look  at 
it  anyway."  This  was  done.  Two  or  three  times  afterwards,  and  in  1884 
or  1885,  he  told  his  friend  he  had  sold  the  store,  intimating  that  the  look- 
ing at  it  bad  stirred  the  matter  up;  the  purchaser  being  the  occupant  at  the 
time.  In  the  fail  of  1885,  a  short  time  before  his  last  sickness,  he  drove  out 
to  his  tenant-houses.  He  mentioned  particular  houses  he  wanted  to  see;  ex- 
■pressed  pleasure  at  riding;  asked  the  man  who  drove  to  take  him  to  the  barber 
shop  to  be  shaved.  He  became  ill,  and  concluded  to  go  home.  Tlie  driver 
says  he  saw  nothing  out  of  the  way.  In  1884  he  met  the  husband  of  one  of 
bis  nieces,  who  lives  in  Sennett,  where  he  had  formely  resided,  and  asked 
him  if  a  certain  farm  would  bear  a  $13,000  loan.  At  one  time  he  said  to  tliia 
witness:  "  Jolin,  when  you  go  home,  tell  your  young  minister  I  have  been 
making  a  new  codicil  to  my  will,  and  have  left  him  one  thousand  dollars." 
This  young  minister  was  one  of  the  clergymen  named  in  the  second  codicil  aia 
legatee  to  the  amount  of  $1,000.  Subsequently  he  told  this  witness  be  was 
guing  to  make  a  new  codicil,  and  put  Mate's  name  in  it.  After  that,  in  1884, 
■the  witness  met  him,  when  ho  said:  "John,  when  you  go  home,  you  tell  Male 
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I  have  been  making  a  new  corlicil  to  my  will,  and  I  have  put  her  name  in  it." 
(Mate  was  the  witness'  wife,  and  one  of  the  principal  residuai-y  legatees.)  He 
then  showed  the  witness  a  list  of  his  property,  mortgages,  etc.,  which  he  had  to 
collect.  A  largi'  number  of  mortgages  and  checks,  bearing  the  indorsements 
of  the  testator,  were  read  in  evidence;  also  checks  signed  by  him.  Twenty- 
eigljt  checks  were  presented,  which  were  filled  out  and  signed  in  the  hand- 
writing of  the  testator,  bearing  date  of  1884,  which  had  been  pi-esented  and 
paid  at  the  bank  in  the  usual  course  of  business.  There  were  also  produced 
52  checks  issued  in  1883,  all  bearing  the  autogrnpb  signature,  of  the  testator, 
but  filled  out  by  others,  and  15  checks  made  the  same  year,  which  were  both 
filled  out  and  signed  in  his  own  handwriting,  and  which  had  been  regularly 
paid.  One  witness  produced  by  the  proponents  testifies  to  being  with  Mr. 
Soule  npon  two  occasions,  the  last  about  four  months  before  his  death,  when 
he  was  ill  upon  the  street,  and  Mr.  Soule  told  him  that  be  bad  one  of  his  dizzy 
spells;  said  he  had  had  them  some  little  time.  About  six  months  before,  the 
witness  walked  with  him,  when  he  had  one  of  the  dizzy  attacks,  which  passed 
off  after  a  time,  when  he  said  he  was  all  right,  and  the  witness  left  him.  The 
witness  says  the  testator  alwnys  recognized  him,  and  that  he  met  him  fre- 
quently up  to  the  last  month  of  his  life.  It  is  proved  that  the  testator's  habit, 
until  a  few  weeks  before  his  death,  was,  about  8  o'clock  -in  the  morning,  to 
go  to  the  National  Exchange  Bank,  where  he  had  his  papers,  at  first  in  tin 
boxes  kept  in  the  vault,  and  from  the  spring  of  1884  in  a  safe  procured  for  that 
purpose.  The  bank  was  over  a  quarter  of  a  mile  from  his  residence.  -  He 
would  often  be  the  first  person  to  arrive  in  the  morning.  He  was  a  director 
of  the  bank,  and  had  a  key  to  the  outer  door.  He  would  ask  the  teller  of  the 
bank  for  his  tin  boxes,  and,  going  into  the  back  room,  would  take  out  his  pa- 
pers, and  examine  them.  Rtyments  were  msde  to  him  there,  and  receipts 
either  drawn  by  him  or  by  the  casliier  of  the  bank,  and  signed  by  him,  were , 
delivered;  and  the  papers,  being  returned  to  the  tin  boxes,  were  again  placed 
in  the  vault,  or  were  put  in  the  safe.  Tlie  cashier  and  teller  of  the  bank, 
who  saw  him  and  conversed  with  him  nearly  every  day,  saw  nothing  irra- 
tional. The  county  clerk  testifies  that  for  many  years,  and  down  nearly  to 
the  time  of  his  death,  Mr.  Soule  brought  papers,  mortgages,  and  assignments 
to  his  office,  to  be  recorded,  and  frequently  asked  him  to  examine  the  records 
tu  ascertain  if  there  were  any  prior  liens  upon  the  incumbered  property,  and 
would  ask  for  and  take  away  papers  wliich  had  been  recorded.  Theoffice  was 
over  half  a  mile  from  Ids  residence,  and  he  usually  walked  to  it.  On  one  oc- 
casion, a  short  time  before  his  death,  the  witness  saw  him  getting  on  the 
street  car,  and  expressed  surprise  at  his  riding,  as  it  was  so  unusual  an  event, 
when  Mr.  Soule  replied  be  did  not  think  he  would  get  there  himself.  One 
witness  who  rented  a  store  building  of  the  testator,  testifies  that  he  paid  him 
the  rent  monthly  down  to  near  the  time  of  his  death,  and  took  receipts,  all  of 
which  were  in  Mr.  Soule's  handwriting,  down  to  the  1st  of  June,  1885.  Re- 
ceipts given  in  June  and  July,  1885,  were  drawn  by  the  witness,  and  signed 
by  Mr.  Soule  at  the  witness'  place  of  business. 

The  testator  died  November  28,  1885,  of  acute  bronohitis.  Tbe  will  and 
flrsttwo  codicils  were  witnessed  by  two  gentlemen  Who  wereofflcersof,  and  in 
daily  attendance  at,  the  bank  where  the  testator  had  his  papers,  and  of  which 
lie  waa  a  director.  They  knew  him  intimately.  Que  of  tbe  witnesses,  Mr. 
Newton,  had  been  acquainted  with  him  14  years;  had  seen  and  conversed  with 
iiim  almost  daily  from  the  time  he  brought  his  papers  to  the  l>ank,  in  1878,  to 
about  3  months  before  his  death.  He  had  known  of  his  extensive  business 
transactions,  and  taken  part  in  many  of  them,  both  as  an  officer  of  the  bank 
and  as  an  assistant  of  the  testator.  He,  as  well  as  the  other  witness,  testifies 
unqualifiedly  to  tiie  opinion  that  the  testator  was  of  sound  mind  and  mem- 
ory, and  in  all  respects  competent  to  make  a  will  at  the  time  of  the  exe- 
cution of  the  will  and  first  two  codicils  in  question.    The  third  codicij  was  at- 
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tested  by  men  who  wwe  acquainted  witli  Mr.  Soule.  One  of  them  was  a 
physician,  who  had  attended  him  professionally  upon  two  occasions,  and  wIki 
testifles  to  a  conversation  with  hini  at  the  time  of  the  execution  of  the  third 
codicil.  Both  witnesses  say  unequivocally  that  in  their  opinion  the  testator 
was  at  that  time  of  souad  and  deposing  mind  and  memory.  The  witnesses  to 
the  fourth  codicil,  dated  Afay  21, 188S,  were  both  well  acquainted  with  the 
testator.  One  was  a  Uf ighbor.  Both  of  them  say,  without  lieaitation,  that 
be  appeared  in  his  right  mind,  and  seemed  to  exercise  hia  own  free  will.  In 
addition  to  the  evidenee  of  tlie  acts  and  oon  versations  of  the  test»tor,  extending 
over  a  period  of  several  years  immediately  prior  to  his  death,  and  the  opinions 
of  some  of  the  witnesses  who  were  called  to  detail  them  as  to  the  impressions 
made  at  the  time  by  such  acts  and  speech,  and  the  opinions  of  the  subscribing 
witnesses  to  the  will  and  codicil,  expert  testimony  has  been  given.  Four 
physicians  on  the  part  of  the  contestant,  and  three,  including  the  state  com- 
missioner  in  lunacy  aud  the  superintendent  .of  the  state  asylum  for  i  nsane 
criminals,  on  the  part  of  the  proponents,  were  produced  as  witnesses.  They 
testified  to  their  opinion  in  response  to  hypothetical  questions  propounded  by 
the  respective  counsel.  To  a  question  presenting  very  fairly  the  principal 
facts  established  by  the  whole  evidence,  five  of  these  witnesses  agreed  in  giv- 
ing the  opinion  that  a  person  thus  described  would  be  one  of  sound  mind. 
The  other  two  witnesses  answered  adversely,  in  reply  to  a  question  emltnic- 
ing  only  the  facts  testified  to  by  a  portion  of  the  contestant's  witnesses,  and 
without  the  benefit  of  tlie  entire  history  given  in  the  oise. 

Upon  the  whole  evidence,  the  conclusion  is  imperative  that  the  testator  :it 
the  time  of  the  execution  of  the  will  and  codicil  possessed  legal  testamentary 
capacity;  that  he  was  able  to  understand  the  condition  of  his  property;  his 
obligations  to  those  who  were  related  to  him  by  ties  of  blood,  or  who  had  legal 
,  or  moral  claims  upon  him;  and  the  character  and  effect  of  the  provisions  of 
his  will  and  codicils.-  While  it  appears  that  his  perceptive  powers  and  mem- 
ory were  somewhat  impaired,  as  would  be  naturally  supposed  in  a  person  of 
his  advanced  years,  his  regulative  faculties  and  business  acumen  are  shown 
to  have  been  remarkably  well  preserved.  Cases  may  be  cited  in  which  legal 
capacity  to  make  a  will  has  been  upheld  in  which  there  is  apparently  much  less 
ground.  The  case  of  Horn  v.  PuUmaii,  (decided  by  the  court  of  appeals  ia 
1873,)  72  N.  Y.  269,  involved  the  question  of  the  testamentary  capacity  of 
a  man,  83  years  of  age,  who  was  suffering  from  infirmities  incident  to  ad- 
vanoed  age,  and  had  been  previously  afSicted  with  sickness,  which  left  him 
enfeebled  in  body.  His  sight  and  memory  were  considerably  impaired.  He 
took  no  active  part  in  business  for  several  years  before  his  death,  which  oc- 
curred within  three  months  after  the  execution  of  the  will.  He  had  grown 
more  reserved  and  less  cheerful  than  formerly;  would  repeat  questions  some- 
times two  or  three  times  during  a  conversation.  He  did  not  recognize  read- 
ily some  persona  with  whom  he  was  acquainted,  and  had  to  be  told  who  they 
wece.  The  evidenee  altogether  showed  that  the  testator's  mental  and  bodily 
powers  were  impaired,  but  failed  lo  show  that  he  did  nut  undei-stand  his  re- 
lations to  bis  family,  the  condition  of  his  property,  and  the  effect  of  his  will. 
There  was  evidenee  in  the  case  of  circumstances  tending  to  show  that  he 
acted  intelligently  in  the  transaction  of  some  trivial  matters  of  business.  The 
physician  wlio  attended  him  during  the  last  years  of  his  life,  and  who  was  one 
of  the  subscribing  witnesses  to  his  will,  testified  that  his  memory  of  recent 
ev«its  appeared  to  be  impaired,  and  that  he  was  bodily  and  mentally  infirm, 
but,  in  the  witness'  opinion,  these  infirmities  did  not  affect  the  testator's  com- 
petency to  make  a  will.  The  court  adopts  this  view  of  the  case,  and  lays 
down  th^  rule  that  a  will  should  be  sustained  if  the  testator  is  shown  to  have 
liad  suflicient  intelligence  to  comprehend  the  condition  of  his  property,  his  re- 
lation to  those  who  are  or  may  be  the  objects  of  his  bounty,  and  the  scope  and 
meaning  of  the  provisions  of  his  will,  provided  it  be  his  free  act.    Many  cases 
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might  be  oited  to  show  that  mental  impairment  aIon«  ia  not  deemed  sufflcient 
to  defeat  a  will,  if  the  person  who  made  it  appears  to  have  bad  sufflcient  under- 
standing to  appreciate  its  efteot.  The  courts  have  also  held  that  a  person 
who  has  sufflcient  capacity  to  roake  the  simplest  will,  who  is  compos  mentU, 
can  make  any  will,  even  the  most  complicated.  Dtlafield  v.  Pariah,  25  "S, 
Y.  97.  Within  all  the  autliorities,  it  must  be  held  that  Lyman  Soule  had 
legal  testamentary  capacity  at  the  time  of  the  execution  of  the  will,  and  at  the 
times  of  executing  the  codicils.  His  numerous  business  transactions  and 
conversations  all  conclusively  prove  that  he  was  coinpog  mentia. 

A  question  of  more  ditflculty  to  decide,  upon  all  the  facts  of  the  case,  is 
whether  the  instruments  admitted  to  prubate  as  the  last  will  and  testament  of 
the  testator,  and  as  codicils  thereto,  were  fully  understood  by  him,  and  were 
his  own  free  acta,  or  whetlier  they  were  obtained  by  undue  influence.  Had 
the  parties  who  wrote  the  instruments  in  question  been  entirely  disinterested, 
and  the  testator  been  in  the  full  possession  of  his  normal  faculties  and  senses; 
had  his  sight  been  good,  his  memory  unimpaired,  and  his  actions  independ- 
ent,— the  presumption  would  follow  tliat  he  fully  understood  the  provisions 
of  the  instruments,  and  desired  to  liave  them  carried  tinto  effect.  But  the 
wUl  and  first  two  codicils  were  written  by  a  lawyer,  who  is  made  a  legatee  to 
the  amount  of  $2,000,  and  the  third  codicil  was  drawn  by,  and  is  in  the  liand- 
writing  of,  another  lawyer,  who  is  given  thereby  one-foiutlrof  the  income  of 
a  large  residuary  estate  for  five  years,  and  at  the  end  of  that  time  the  sum  of 
S2o,000,  and  who  is  named  tiierein  as  an  executor,  at  a  salary  of  $1,000  a 
year  for  six  years,  in  addition  to  the  commissions  allowed  by  law.  Upon  the 
issue  as  to  undue  influence,  the  question  of  the  burden  of  proof  is,  in  the  cir* 
cumstances,  not  free  from  difficulty,  and  the  decisions  of  the  courts  in  other 
cases  have  been  examined  to  ascertain  the  proper  rule  to  be  adopted  in  the 
present  controversy.  The  case  of  Marx  v.  McGlynn,  88  N.  Y.  357,  was  one 
in  which  the  testator  had  made  a  will  in  favur  of  his  religious  adviser,  and  the 
question  of  presumption  as  to  undue  influence  was  raised.  The  court  held  ttiat 
it  is  nut  suflicient  to  show  that  a  will  is  the  result  of  affection  or  gratitude,  or 
the  persuasion  of  a  friend  or  relative,  whicli  he  may  iHgitimately  use,  but  the 
influence  must  be  such  as  tooverpower  the  will,  producing  adisposition  of  the 
property  which  the  testator  would  not  have  made  if  left  free  to  act.  Where, 
however,  a  weak-minded  person  makes  a  will  in  favor  of  his  priest  or  confl- 
dential  adviser,  to  the  exclusion  of  the  natural  objects  of  his  bounty,  the  law 
presumes  undue  influunce,  and,  in  order  to  sustain  the  will,  there  should  be 
some  proof  besidps  tlie  making  of  it.  This  presumption,  however,  is  one  of 
fact;  and,  where  the  evidence  tends  to  show  tiiat  the  will  was  the  voluntary, 
deliberate  act  of  a  person  of  ordinary  intelligence,  prompted  by  affection, 
without  improper  persuasion,  and  the  will  ia  not  unjust,  a  decree  admit- 
ting it  to  probate  will  be  upheld.  Two  kinds  of  undue  influence  are  re- 
ferred to  as  being  recognized  by  the  law, — one  of  coercion  or  threats  of  injury 
by  wiiich  a  person  Is  compelled  to  act  contrary  to  bis  desire,  which  cannot 
often  occur  under  the  present  system  of  executing  wills;  the  other  and  more 
common  one,  in  which  the  mind  of  aperson  is  wrought  upoathrougbconstant 
persuasion,  and  mental  or  moral  pressure,  or  appeals  to  hope  or  fears,  con- 
tlnuod  until  the  victim,  for  the  salie  of  peace,  is  compelled  to  surrender  his 
own  wishes,  and  do  an  act  which  he  would  not  do  or  desire  to  do  if  left  freely 
to  act  bis  own  pleasure.  The  case  of  Will  of  Martin,  98  N.  Y.  193,  was  one 
in  which  probate  was  contested  on  the  ground  of  undue  influence.'  The  ten- 
tatrix  left  three  sons,  one  of  whom  was  named  as  executor  of  ttia  wUl.  He 
had  communicated  to  the  scrivener  the  provisions  to  be  inserted  in  tlie  wilU 
and  was  himself  a  beneBctary.  It  was  alleged  against  the  will  that  it  was  ob- 
tained by  undue  influence.  Tlie  court  held  that  the  burden  of  establishing 
the  defense  was  u{x>n  the  parties  making  the  attempt,  and,  its  the  testatrix 
found  to  have  had  testamentary  capacity,  and  a  present  knowledge  ol  tlie 
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'Contents  of  the  will,  it  was  held  that  it  could  not  be  ayoided,  except  by  |>roi 
of  influence  amounting  to  force  or  coercion.  The  case  wliich  has  bera  mo 
urged  upon  the  attention  of  the  court  as  an  authority,  and  which,  in  many  i 
the  facts  involved,  is  most  like  the  case  at  bar  of  the  decisions  of  our  highet 
court,  is  that  of  In  re  Will  of  Smith,  95  N.  Y.  616.  Elira  M.  Smith,  at  tl 
time  of  making  her  will,  was  over  75  years  of  age.  She  had  no  near  relative 
The  lawyer  who  drew  her  will  was  the  chief  beneficiary.  The  testatrix  wi 
infirm,  mentally  and  physically.  She  had  made  three  previous  wills,  two  < 
them  made  in  the  same  year  as  the  last.  In  eacli  of  these  the  contestant  ws 
named  as  legatee.  In  tlie  first  two  she  was  residuary  legatee,  but  in  tl 
third  the  proponent  was  named  as  residuary  legatee.  In  the  fourth  will,  tt 
one  in  question,  tlie  contestant  was  not  mentioned,  and  the  draughtsman  wi 
given  the  bulk  of  the  property.  The  will  was  drawn  and  executed  five  da] 
before  the  deatli  of  the  testatrix.  The  court  says  the  fact  that  the  beneficial 
was  the  attorney  of  the  decedent  does  not  alone  create  a  presumption  that 
testamentary  gift  was  procured  by  fraud  or  undue  infiuence;  but  when  a  pe 
son  of  advanced  years,  and  mentally  and  physicially  infirm,  has  made  his  a 
toruey  the  principal  baneficlary,  and  it  appears  that  this  was  contrary  to  pr 
Tiously  expressed  teiftamentary  intention,  that  the  attorney  was  the  draught 
man  of  the  will,  and  took  an  active  part  in  procuring  its  execution,  and  tlu 
the  testator  acted  without  indeiiendent  advice,  the  bu rden  is  imposed  upon  tli 
attorney  of  satisfying  the  court  thai  the  will  was  the  freet  untrammeled.  Ii 
telligent  expression  of  the  intention  of  the  testator. 

Ttie  case  at  bar  differs  from  all  tiie  cases  cited  to  such  an  extent  that  tt 
burden  of  proof  upon  the  claim  of  undue  influence  is  left  almost  entirely  1 
the  judgment  of  the  court  as  a  new  question.  It  may  be  said  that  propriet 
at  least  would  dictate  that  a  person  deriving  a  t>enefit  from  the  will  of  anothi 
should  not  conduct  the  affair.  Qui  se  saripsit  /tceredem,  or  whoever  draws 
will  in  bis  own  favor,  does  a  thing  which  ought  to  excite  the  suspicion  of  tt: 
court,  and  call  upon  It  to  jealously  examine  the  evidence,  and  be  judiciall 
satisfied  that  the  paper  propounded  expresses  the  true  will  of  the  deceased,  b 
fore  admitting  it  to  probate.  The  fact  that  tlie  testator  had  full  testamentai 
capacity,  and  knew  the  contents  of  the  will,  is  sufficient  to  remove  such  su: 
picions,  and  to  place  the  burden  upon  the  contestants  of  proving  undue  ii 
fluence.  It  was  said  by  the  surrogate  in  Wilson  y.Moran,  3  Bradf.  Sur.  181 
"A  will  by  a  client  in  favor  of  an  attorney  is  not  absolutely  invalid.  •  • 
In  such  a  case  there  is  no  testamentary  incapacity,  but  stili  the  circumstano 
call  for  the  largest  degree  of  circumspectiun  and  vigilance,  to  see  that  the  ai 
was  in  consonance  with  the  views  and  wishes  (jf  the  testator,  and  was  not  tl 
result  of  influence  exercised  through  the  medium  of  the  existing  confidenti: 
relation.  *  *  *  It  is,  in  substance,  a  rule  of  evidence  to  the  effect  tlu 
proof  of  formal  execution  alone  is  not  enough  to  force  a  conclusion,  and  tha 
«ven  after  the  factum  is  formally  established,  the  burden  remains  upon  tl 
proponent  to  show,  by  additional  testimony,  spontaneousness  and  volition. 
In  view  of  the  propositions  contained  in  the  case  of  Will  of  Smith,  supra,  tl 
doctrine  laid  down  in  Wilson  v.  Moran  is  only  to  be  applied  where  the  ta 
tator  is  shown  to  have  been  dependent  upon  his  attorney  for  infoiToatio 
concerning  the  contents  of  the  will,  or  where  the  testator  was  an  infirm  pe 
floii,  and  the  provisions  of  the  will  are  such  as  to  create  suspicion,  or  the  ci: 
cumstances  under  which  it  was  executed  are  such  as  to  lead  to  the  inferen« 
of  undue  influence,  as  in  tlie  case  of  liundellv.  Downing,  5N.  Y.  St.  Be] 
253.  It  does  not  appear  what  may  have  been  Lyman  Soule's  purpose  as  t 
the  disposition  of  his  property  prior  to  the  will  executed  June  24,  1880,  c 
timt  he  was  then  mentally  infirm.  The  legacy  to  the  attorney  who  drew  tb 
will  was  small  compared  with  tlie  size  of  the  estate.  It  would  not  seem  tofc 
unreasonable  to  assume  tliat  the  legacy  was  given  in  consideration  of  service 
rendered.    There  is  not  enough  evidence  to  raise  the  presumption  that  till 
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gift  was  procured  by  fraud  or  undue  influence,  and  if  there  was,  the  will  be^ 
iiig  republislied  at  the  time  of  the  execution  of  the  third  and  fourth  codicils, 
when  otiiRr  advisers  were  employed,  no  other  evidence  need  now  be  considered 
as  regards  the  validity  of  the  will  and  the  first  and  second  codicils. 

Before  proceeding  to  examine  the  evidence  relating  to  the  third  codicil,  as- 
the  proponents  have  referred  to  the  fact  that  this  petitioner  upon  probate  con- 
sented to  the  decree  which  she  seeks  to  overthrow,  it  may  be  proper  to  refer- 
to  some  authorities  upon  ttie  question  of  the  burden  of  proof  in  a  prO'  eeding- 
like  the  present  for  a  revocation  of  probate.  In  an  early  case  io  tlie  surro- 
gate's court  of  New  York  county,  (Collier  v.  Tdley's  Ex'n,  1  Bradf.8ur.94,) 
the  history  of  the  law  relating  to  proceedings  for  the  revocation  of  probate 
was  carefully  examine<l,  the  law  was  expounded  substantially  as  in  the  Case 
of  Oouratid  in  tlie  court  of  appeals,  in/ra,  and  the  question  of  the  ontu  of 
sustaining  the  allegutions  against  tlie  will  was  fully  considered.  It  was  there 
contended  upon  the  part  of  tlie  proponents  that  the  probate  of  the  will  was 
prima  facie  evidence  of  its  validity,  and  that  the  burden  of  overthrowing  it- 
lay  with  the  contestant.  The  surrogate  held  that  the  proponents  were  bound 
to  prove  the  will  by  original  proof,  independently  of  the  first  trial,  but  said 
that  "where  allegations  are  filed  with  the  view  of  raising  some  issue,  nar- 
rower than  the  broad  and  general  one  of  the  invalidity  of  the  will,  and  the  in- 
competency of  the  proof,  it'  such  a  course  be  regular,  the  rule  of  evidence,  as 
I  have  laid  it  down,  may  perhaps  be  varied."  The  case  of  Post  v.  Mason,  91 
N.  Y.  539,  was  an  action  brought  in  the  supreme  court  to  have  the  probate 
of  a  will  vacated,  and  the  defendants  iidjudgeil  to  bold  property  as  trustees, 
which  had  been  given  them  imlividually  by  the  will.  One  of  the  defendimts 
was  an  attorney  at  law,  who,  at  the  desitli  of  the  testator,  and  for  one  or  more 
years  previously,  had  been  his  friend  and  counselor.  He  wrote  the  will,  and 
was  named  as  one  of  the  residuary  legatees.  The  testator's  property  amounted 
to  about  8200,OOU,  and  the  attorney's  share  was  about  $17,500.  The  court  of 
appeals  in  its  opinion  In  that  case  says:  "The  relation  of  attorney  and 
draughtsman,  no  doubt,  gave,  in  the  Ciise  before  us,  the  opportunity  for  influ- 
ence, and  self-interest  might  supply  a  motive  to  unduly  exert  it;  but  its  exer- 
cise cannot  be  presumed  in  aid  of  those  who  seek  to  overthrow  a  will,  alresidy 
established  by  tlie  judgment  of  a  competent  tribunal,  rendered  in  proceedings 
to  which  the  plaintiffs  were  themselves  parties,  nor,  in  the  absence  of  evi- 
dence, warrant  a  presumption  that  the  intention  of  the  testator  was  improp- 
erly, much  less  fraudulently,  controlled. "   ' 

In  the  present  case  the  testator  was  a  person  of  advanced  years — about  90 — 
when  the  third  codicil  was  executed,  be  was  physically  infirm,  be  was  slow 
of  movement,  his  sight  was  poor,  and  he  depended  upon  others  to  read  to  him. 
Tills  instrument  was,  in  respect  to  the  most  important  provisions,  contrary  to- 
bis  previous  will  and  codicils.  The  attorney  and  draughtsman  was  one  of  the 
chief  beneficiaries.  These  facts  require  that  the  proponent  should  satisfy  the 
court,  by  a  clear  preponderance  of  evidence,  that  the  testator  fully  understood 
the  nature  and  consequences  of  the  testamentary  act.  There  is  no  direct 
proof  of  any  attempt  on  the  part  of  the  attorney,  or  those  who  were  a.ssociated 
with  him,  to  induce  or  influence  the  testator  to  make  this  codicil.  There  had 
been  onequite  radical  change  in  the  testamentary  disposition  of  the  residuum 
of  bis  property,  made  by  one  of  tlie  formei-  codicils,  before  the  parties  who  as- 
sisted in  the  making  of  the  third  codicil  were  brought  into  service.  Four  of 
the  nine  original  residuary  legatees  had  been  left  out,  and  one  new  name 
Hdded.  It  is  proven  that  Mr.  Soule  had  repeatedly,  after  making  the  will, 
expressed  dissatisfaction  with  his  relatives.  He  did  not  live  with  any  of 
them,  or  have  much  intimacy  with  them.  He  was  heard  to  say  of  Howard 
Soule,  who  continued  throughout  to  be  one  of  the  residuary  legatees,  that  he 
liked  him  because  he  stayed  away  from  him,  and  did  not  bother  him;  that  he 
did  not  come  until  he  sent  for  him.    There  is  evidence  of  expressions  of  affeo- 
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lion  for  Mr.  Dnraton,  the  attorney  who  drew  the  third  codicil,  made  by  tl 
testator  in  the  years  1884  and  1885.  One  witness  says  he  had  a  oonversatio 
with  Mr.  Soule.  in  Mr.  Dnrston's  office,  in  Aiigust,  1884.  When  asked  if 
was  not  hard  for  him  to  come  up  stairs  into  the  office,  Mr.  Soule  had  sail 
"Yes,  it  is,  some;  still,  at  the  same  time,  I  make  it  my  business,  if  I  can.  I 
see  Mr.  Durston  once  a  day,  for  I  like  the  man  very  much."  Anotbw  wi 
ness  was  in  the  office  in  the  spring  of  1885.  Mr.  Durston  went  out  to  tt 
bank.  Mr.  Soule,  sitting  there,  said:  "Charley  is  a  gooA  boy;  an  awfal  got 
boy.  I  wish  he  was  ray  son."  Another  witness  says  Mr.  Soule,  in  speabin 
of  Mr.  Durston,  in  1885,  told  him  he  was  his  best  friend;  that  he  tliought 
great  deal  of  him,  and  considered  him  a  very  honest  man;  and  that  lie  hi 
said,  in  substance,  the  same  thing  to  him  at  different  times  before.  Anotbi 
witness  tells  of  hearing  Mr.  Soule  speak  in  high  terms  of  Mr.  Durston  in  IBS' 
and  of  calling  him  his  boy. 

In  the  second  codicil,  dated  May  25. 1882,  in  the  making  of  which  it  do 
not  appear  that  he  took  any  part,  Mr.  Durston  is  made  a  legatee  to  the  amoui 
of  S300.  It  appears  that  the  testator  was  very  frequently  in  Mr.  Durston 
law-office,  in  the  years  1884  and  1885,  and  that,  to«nter  the  office,  he  bad  t 
climb  a  very  long  flight  of  stairs,  witli  considerable  difficulty.  Durston  a 
tended  to  the  decedent's  law  business,  supervised  his  loans,  made  collectioi 
for  him,  and  thus  much  of  his  time  was  occupied  during  the  last  three  or  foi 
years  of  the  testator's  life.  It  does  not  appear  whether  be  received  any  oth< 
compensation  than  the  legacies  named  in  tiie  will.  It  is  shown  by  tiie  wi 
and  codicil  that  Mr.  Soule  made  provision  in  this  way  to  conipensate  otiM 
lawyers,  and,  in  one  instance,  it  is  upon  condition  that  no  other  claim  I 
made.  The  amount  given  to  Durston  is  stated  to  be  about  6  per  cent,  of  tt 
testator's  property.  Prior  to  theexecution  of  this  codicil  the  testator  toid  tl 
husband  of  Mrs.  Paige,  one  of  tlie  four  principal  Ugatet-s,  that  he  was  goin 
to  put  his  wife's  name  in  it,  and  afterwards  told  l|;m  he  had  dune  so.  Tli 
legatee  had  been  named  in  tbeorigtnal  will  as  the  reeipient  of  92,000.  With  tl 
exception  of  the  chang^e  in  the  residuary  clause  of  the  will  above  mentionec 
the  scheme  of  the  third  codicil,  both  as  to  the  persons  benefited  and  the  pit 
portionate  amounts  bequeatlied,  is  practically  the  same  as  before.  Tl 
amounts  of  most  of  the  general  legacies  are  increased,  and  all  the  rdaUvf 
are  remembered.  From  the  evidence  of  the  house^keeper,  called  by  the  coi 
testant  to  show  the  testator's  inflrmity,  it  appears  that,  during  the  time  < 
the  preparing  the  third  coilicil,  h6  was  obtaining  the  names  of  the  children  « 
his  nepliews  and  nieces.  There  is  evidence  that  the  testator  knew  thecoi 
tents  of  the  will,  from  the  fact  that  the  first  codicil  was  expi-essly  declared  t 
be  made  for  the  ptirpose  of  correcting  a  mistake  in  the  will.  The  naming  of  a 
many  relatives  of  remote  degrees  of  affinity  was  presumably  the  act  of  the  bet 
tator.or  done  at  his  dictation,  as,  in  the  absence  of  any  member  of  the  family 
the  lawyer  who  drew  the  instrument  would  hardly  have  been  expected  to  hav 
known  them.  The  claim  is  fairly  made  that  the  execution  of  the  fourth  oodici 
the  testator  beingshown  to  have  been  compos  mentis,  proves  presumptively  tht 
he  knew  the  contents  of  the  third  codicil.  Changes  made. in  the  provision 
of  the  will,  increasing  legacies  of  many  parties  who  were  not  present  or  re] 
resented,  and  diminishing  those  of  others,  seem  rather  to  support  tbe  theoi 
that  the  testator  directed  the  changes  than  that  they  were  tlie  work  of  a  fe' 
conspirators.  By  the  will  and  first  two  codicils  about  $75,000  is  given  in  gei 
eral  legacies,  three  farms  are  devised,  and  theresidueof  the  property  is  divide 
among  six  relatives  and  three  cbaiitable  institutions.  By  the  will,  as  altere 
by  all  the  codicils,  about  8116,000  is  given  in  general  legacies,  tbe  farms  ai 
disposed  of  in  the  same  manner,  the  income  of  the  balance  is  given  to  foe 
persons,  three  of  whom  are  relatives,  for  five  years,  8100,000  is  then  to  I 
divided  between  the  four,  the  three  charities  are  bequeathed  820,000  each,  an 
the  residue  of  the  property  is  given  to  relatives  in  proportion  to  their  geuen 
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letgacies.  Assuming  tbe  property  to  be  about  8500,000  in  atnonnt.  as  con- 
ceded, it  will  be  seen  that  tbe  latter  disposition  of  the  property  is  more  equita- 
ble. It  is  more  favorable  to  all  the  relatives,  except  the  few  who  happened 
to  be  preferred  in  the  earlier  instruments.  While  a  disposition  is  shown  to 
be  more  careful  in  providing  for  all  the  relatives,  no  more  c(^nt  reason  than 
the  donor's  whim  is  given  for  preferring  one  to  another. 

It  is  in  proof  that,  the  day  before  the  third  codicil  was  executed,  the  testator, 
his  nephew,  Howard  Soule,  Charles  6.  firiggs,  one  of  the  executors,  and 
Charles  F.  Durston,  were  together  in  a  room  in  the  latter's  ofBce,  with  the 
door  shut.  The  law  partner  and  the  clerk  of  Duiston  were  aware  of  the  fact 
that  the  parties  were  together,  and  the  Clerk  was  instructed  not  to  allow  in- 
terruptions. A  draft  or  memorandum  of  the  will  had  been  previously  made, 
which  was  read  over  to  the  testator  by  Howard  Soule,  who  aays  this  wa3 
bis  second  visit  to  Auburn,  and  the  flrst  time  he  had  seen  the  testator  upon 
this  business.  After  reading  tlie  draft,  and  at  the  request  of  the  testator,  he 
furnished  him  with  names  of  the  children  of  his  (Howard's)  brother,  who 
were  afterwards  included  in  the  codicil.  He  made  an  appointment  to  come 
again  the  day  following.  He  came  from  Syracuse  the  next  day,  as  agreed, 
saw  the  enxrossed  codicil  In  the  morning,  and  read  it  in  part  to  the  testator. 
In  the  afternoon  he  read  the  whole  of  It  to  the  testator.  This  was  the  sane 
day  upon  which  it  was  executed.  He  now  identifies  the  original  instrument 
as  the  one  he  read  before  its  execution.  He  was  present  throughout  the  sign- 
ing and  witnessing  of  tlie  codicil.  Tbe  following  day  he  made  and  took  away 
a  copy  of  the  paper,  and  also  received  a  copy  of  the  will  and  first  two  codicils. 
It  is  urged  in  support  of  the  good  faith  of  the  parties  who  took  part  in  the 
transaction  that  Howard  Soule  would  receive  less  property  under  the  third 
codicil  than  be  would  have  had  If  it  had  not  been  made.  It  appeals  that  he 
bad  no  acquaintance  with  the  attorney  who  drew  tbe  codicil  until  the  week  it 
was  executed.  He  is  not  proven  to  have  had  any  motive  to  urge  the  change 
Ih  testamentary  provision.  The  Changes  made  by  the  codicil  were  presum- 
ably within  the  knowledge  of  Mr.  Charles  G.  Briggs,  one  of  the  executors 
named  in  the  original  will  as  well  as  the  codicils.  The  clause  of  the  third 
codicil  which  has  been  criticised  is  very  plainly  written.  The  names  of  the 
legatees  are  mentioned  in  full,  both  at  tbe  beginning  and  end  of  the  flrst  sub- 
division. The  amount  of  the  legacies  is  both  written  out  and  twice  stated  in 
figures.  It  would  seem  impossible  to  read  the  clause,  or  even  glance  at  this 
subdivision  of  it,  without  learning  who  the  Ireneficiaries  are.  The  fact  that 
the  codicil  was  read  to  the  testator  by  his  relative  and  chosen  adviser  is  fully 
established.  It  cannot  be  held  that  Lyman  Soule  was  the  victim  of  deception 
or  Imposition  Without  involving  all  the  parties  who  were  present  at  the  time 
the  codicil  was  prepared  in  an  unlawful  and  contemptible  conspiracy.  The 
facts  do  not  create  such  a  presumption.  In  the  absence  o^  positive  proof  or 
circomstantial  evidence  sustaining  such  a  conclusion,  and  admitting  of  no 
other  reasonable  hypothesis,  tbe  finding  must  negative  the  theory  of  fraud. 
The  conclusion  is  that,  at  the  time  of  tbe  execution  of  the  third  codicil,  the 
testator  was  of  sound  mind  and  memory,  and  competent  to  make  a  will;  tiiat 
the  codicil  was  his  free  act;  and  that  it  was  in  all  respects  properly  and  le- 
gally executed,  and  that  the  testator  was  not  under  restraint. 

It  is  claimed  on  the  part  of  the  respondents  in  this  proceeding  that  the  peti- 
tioner is  estopped  from  maintaining  it  by  tbe  fact  that  she  has  derived  a  hen- 
eflt  under  it,  and  accepted  money  paid  in  purHuance  of  the  decree  admitting 
tbe  will  to  probate.  Certain  concessions  were,  at  the  request  of  the  parties, 
granted  upon  the  probate,  and  incorporated  in  the  decree,  as  stated  above.  It 
is  not  demonstrated,  nor  is  it  clear  to  the  court,  that  the  petitioner  derived 
any  practical  benefit  from  the  adjudication  in  that  respect.  It  is  proven  that, 
after  the  will  was  admitted  to  probate,  the  petitioner,  Mrs.  Rood,  as  assignee, 
received  from  the  executors  a  legacy  of  8500,  given  by  the  third  codicil  to 
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George  A.  Bood,  her  son,  less  the  rebate  of  interest.  It  is  now  urged  that  by 
this  act  she  Is  estopped  from  controverting  the  provisions  of  tbe  decree.  Upon 
the  trial  of  this  proceeding,  after  the  evidence  was  closed,  the  petitioner,  by 
her  counsel,  made  a  tender  in  court  of  the  sum  of  8496.85,  stating  that  be  de- 
sired to  tender  the  amount  advanced  to  Mrs.  liood  for  George  Rood's  claim, 
and  interest  to  date,  and  to  deposit  that  amount  in  court  for  the  t)eneflt  of  the 
estate.  No  objection  was  made  to  tbe  form  of  the  tender.  Two  questions 
are  thus  presented:  First.  Was  the  petitioner,  Mrs.  Rood,  estopped  frona 
contesting  the  validity  of  the  will  by  accepting  the  money?  8ecoiid.  If  she 
was  so  esiopped,  does  the  tender  or  offer  to  return  the  money,  after  tbe  pro- 
ceeiling  was  commenced  and  continued iiearly  to  a  completion,  restore  her  to 
the  position  she  occupied  before  the  money  was  received?  It  will  be  seen  by 
the  following  authorities  that,  after  some  difficulty,  tlie  courts  have  decided 
that  a  decree  upon  probate  of  a  will  does  not  preclude  a  party  who  opposed  it 
from  litigating  over  again  the  same  questions  in  a  proceeding  like  tlie  pres- 
ent. It  was  decided  by  the  general  term  of  the  supreme  court  in  the  First 
Judicial  department,  in  1863,  in  Re  Will  of  Gouraud,  28  Hun,  560,  that  it 
was  not  the  object  of  tbe  statute,  relating  to  a  revocation  of  probate  of  a  will, 
to  allow  next  of  kin  who  had  filed  objections  to  the  original  probate,  and  con- 
tested it,  to  file  tbe  same  objections,  and  enter  upon  a  new  contest  on  the  is- 
sues already  tried  and  determined.  This  decision  was  overruled,  however, 
by  the  court  of  appeals,  (95  K.  Y.  256;)  and  that  court  held  that,  upon  a 
proceeding  for  revocation  of  probate,  the  whole  case  Wits  left  open,  and  that 
the  contestant  had  the  right  to  have  the  same  questions  then  litigated,  tried, 
and  determined,  the  same  as  if  no  adjudication  had  been  had  thereun.  The 
court  says  a  party  desiring  to  contest  the  probate  in  that  way  has  the  right  to 
try  over  again,  upon  the  same  or  upon  additional  evidence,  the  very  questions 
which  were  litigated  when  the  will  was  first  proposed  fur  probate.  If  the 
petitioner  has  been  precluded  from  obtaining  the  relief  asked  for  in  her  peti- 
tion, it  must  be  by  her  acts  in  relation  to  the  decree,  and  the  parties  inter- 
ested therein,  and  such  as  to  constitute  an  estoppel  in  pais.  The  acts  or  ad- 
missions relied  on  must  have  been  intended  to  influence  the  party  setting 
them  up;  they  must  have  had  that  effect;  and  the  denial  of  the  admissions, 
and  the  grounds  upon  which  the  acts  were  based,  must  operate  to  the  injury 
of  the  other  parly.  A  party  cannot  enjoy  the  rights  awarded  to  him  by  a 
Judgment  or  decree,  and  repudiate  its  force  as  an  adjudication.  The  case  of 
MiUs  v.  Hoffman,  92  N.  Y.  181.  which  originated  in  this  court,  is  in  many  re- 
spects similar  to  the  one  at  bar.  An  action  had  been  brought  by  a  legatee  agjdiist 
an  administrator  with  tbe  will  annexed  and  others,  for  the  purpose  of  determin- 
ing the  rights  of  the  parties  in  the  estate,  and  for  an  accounting.  A  judgment, 
had  been  rendered  in  the  action,  determining  the  questions  involved,  and  ad- 
judging that  the  administrator,  upon  compliance  with  its  terms,  be  discharged 
from  all  demands.  The  administrator  performed  the  requirements  of  the 
judgment,  and  paid  over,  among  others,  the  sliare  of  the  defendant,  who  was 
tlien  an  infant.  The  payment  was  made  to  her  general  guardian.  After  the 
defendant  became  of  age,  with  full  knowledge  of  the  terms  of  the  judgment, 
she  received  from  her  guardian  the  moneys  so  paid  to  him.  She  also  insti- 
tuted proceedings  to  vacate  tbe  judgment,  upon  the  ground  that  tbe  appoint- 
ment of  a  guardian  ad  litem  for  her  in  the  action  was  irregular.  An  order 
was  granted  vacating  the  judgment  so  far  as  she  was  concerned.  Four  years 
afterwards  she  commenced  proceedings  in  surrogate's  court  to  compel  the  ad- 
ministrator to  account.  It  was  held,  upon  appeal,  by  tbe  court  of  appeals, 
that  tlie  proceedings  were  not  maintainable;  that,  although  the  Judgment  ia 
tbe  action  had  been  deprived  of  any  force  as  an  adjudication,  she,  by  the  ac- 
ceptance of  tbe  money  paid,  estopped  herselt  from  controverting  either  tbe 
Judgment  or  tbe  settlement  made  thereunder. 
In  tbe  case  at  bar  it  appears  that  the  petitioner  did  receive  the  money  from 
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the  e.Yecutors  of  the  will.  A  party  who  takes  personal  property  iinder  a  will 
to  H  certain  extent  derives  title  from  the  probate.  The  petitioner  would  not 
have  had  h  right  to  demand  payment  of  the  bequest,  except  for  the  decree  ad- 
milting  the  will  to  probate.  £y  the  statute  authorizing  the  proceedings  for 
revocation,  the  effect  of  the  decree,  as  an  adjudication,  was  suspended,  ex- 
cept fur  the  act  of  the  petitioner  in  accepting  the  fruits  of  the  decree,  and  of 
the  will  as  thereby  estiiblished.  At  the  time  this  proceeding  was  instituted 
she  bad  in  her  possession  the  money  which  she  had  received  in  the  nature  of 
R  bequest,  and  to  which  she,  or  her  assignor,  would  not  have  been  entitled  if 
the  will  had  been  denied  probate.  I  think  the  petitioner  Wiis  not  at  liberty 
to  repudiate  the  terms  of  the  decree  which  she  has  ratified  in  accepting  the 
bequest,  and  that  she  is  estopped  from  claiming  a  revocation  of  probate,  un- 
less by  her  subsequent  act  she  has  made  full  restitution.  Did  the  tender  of 
the  money  in  court  have  the  effect  to  restore  the  petitioner  to  the  rights  she 
possessed  to  contest  tho  will  by  a  proceeding  like  the  present?  A  tender  made 
in  court,  for  the  purpose  of  avoiding  an  estoppel,  is  an  anomaly.  Tiie  theory 
of  a  tender  is  that  the  party  who  is  injured  by  the  act  of  another  receives 
BuSicient  amends  in  accepting  a  tender,  and  ought  not  to  be  allowed  to  fur- 
ther maintain  his  action  or  hold  bis  security.  There  are  different  kinds  of 
tenders, — those  which  are  held  to  discharge  debts,  and  those  where  an  offer 
is  made  of  purchase  money',  upon  condition  of  the  delivery  of  a  deed  or  of  the 
payment  of  a  debt,  on  condition  of  the  return  of  a  pledge.  The  Code  pro- 
vides for  a  tender,  after  suit  has  been  commenced,  in  actions  for  a  sum  of 
money  only.  At  common  law,  payment  of  money  into  court  was  made  when 
tender  had  been  made  before  suit  brought,  or  when  no  such  tender  had  been 
made,  if  leave  was  granted  by  order  of  the  court.  Our  courts,  in  some  rare 
instances,  have  held  this  rule  to  be  in  force.  Had  the  petitioner  made  a  law- 
ful tender  of  the  money  received  for  legacy,  for  the  purpose  of  making  full 
restitution  to  the  representatives  of  the  decedent's  estate  before  Qling  her  pe- 
tition in  this  proceeding,  it  might  well  be  said  that  no  injury  could  thereafter 
have  been  alleged  on  the  part  of  the  executors.  Having  proceeded  to  obtain  a 
revocation  of  probate,  and  caused  costs  and  expenses  of  a  trial,  it  would  be 
contrary  to  precedent  to  allow  a  tender  or  deposit  of  the  original  amount,  with 
interest,  to  avoid  an  estoppel  at  the  close  of  the  trial,  if  it  could  have  that  ef- 
fect at  any  time  after  the  proceeding  was  instituted.  In  the  case  of  Hunter 
V.  Le  Conte,  6  Cow.  728,  it  was  held  that,  if  costs  have  been  incurred  by  a 
landlord  in  distraining  goods  for  rent,  a  tender,  to  take  away  the  right  of  dis- 
tress, must  include  the  costs.  The  court  says  it  is  highly  reasonable  that 
costs  should  be  paid  when  they  have  been  properly  and  fairly  incurred.  It 
was  so  held,  also,  in  the  case  of  Eaton  v.  Wells,  22  Hun,  123,  an  action  for 
the  foreclosure  of  a  mortgage,  in  which  a  tender  of  the  amount  of  the  mort- 
gage, without  costs,  was  made  after  suit  was  brought,  and  without  an  order 
permitting  the  tender  without  costs.  It  is  very  doubtful,  however,  if  any 
tender  or  deposit  of  the  moneys  in  court,  after  the  commencement  of  this  pro- 
ceeding, could  be  of  avail  to  the  petitioner.  It  has  been  held  in  another  st«te 
that  where  an  execution  has  been  levied  on  goods  and  chattels  which  have 
been  sold,  and  the  proceeds  paid  over  to  the  creditor,  he  cannot  maintain  an 
action  to  obtain  a  new  execution  upon  the  ground  that  the  goods  were  not 
tne  property  of  the  debtor  until  he  has  refunded  the  money  thus  received,  or 
tendered  it  back.  Patthelder  v.  Wason,  8  N.  H.  121.  In  a  case  in  this  state, 
in  which  the  plaintiff  sought  to  recov,er  upon  one  of  two  notes,  the  considera- 
tion of  which  was  the  assignment  of  a  judgment  held  by  him  against  the  de- 
fendant's brother,  it  was  proven  that,  after  its  maturity,  the  note  was  trans- 
ferred to  the  plajjitiff,  and  the  judgment  assigned  to  him  also.  There  was  no 
offer  made  by  bim  to  assign  the  judgment.  The  court  held  that,  if  either 
party  would  sue  upon  this  agreement, — the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring, — the  one  must  aver  and  prove  a  transfer  or 
v.3N.Y.8.no.5 — 18 
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tender,  and  the  other  a  payment  or  tender.  Berringer  v.  Wengenroth,  6  Hun, 
531.  Both  upon  principle  and  authority,  I  thiiilc  tlie  tender  ur  offer  of  de- 
posit came  too  late  to  affect  the  question  of  estoppel,  iind  that  it  was  properly 
urged  SB  a  bar  to  this  proceeding. 

An  offer  was  also  made  at  the  same  time  to  add  another  party  as  petitioner, 
against  whom  it  is  net  shown  the  same  defense  could  be  made;  but  ns  the 
statutory  time  of  limitation  of  commencing  the  proceeding  is  passed,  and  some 
of  the  parties  are  infants,  and  all  are  not  represented,  the  amendment  cannot 
be  held  to  give  the  new  petitioner  the  same  rights  he  might  have  bad  if  joined 
originally  In  the  petition.  It  is  claimed  by  the  petitioner  that  the  trusts  at- 
tempted U>  be  created  by  the  will  and  the  thirty-drst  item  of  the  third  codicil 
are  prohibited  by  tbe  statutes  against  perpetuities,  and  are  consequently  void. 
The  law  limits  the  suspension  of  the  absolute  ownership  of  personal  property 
to  two  lives  in  being  at  tbe  death  of  the  testator,  and  it  is  contended  that  the 
ownership  of  the  property  cannot  be  absolutely  determined  until  after  five 
years,  which  may  exceed  the  time  allowed  by  statute.  It  is  also  urged  that 
the  will  violates  the  statutes  forbidding  a  direction  as  to  the  accumulation  of 
Interest,  except  fur  the  benefit  of  minors.  The  decision  of  tliese  questions, 
which  are  perplexing,  is  not  useful  or  proper  at  this  time.  Tbe  inquiry  novr 
is  whether  the  will  was  legally  executed,  and  if  it  stiall  stand  as  proven,  or  if 
probate  shall  be  revolted,  and  the  will  or  codicils  l)e  set  aside.  The  construction 
of  tiie  will,  and  the  decision  as  to  the  legality  of  particular  provisions,  must 
be  had  either  upon  the  judicial  settlement  of  the  accounts  of  the  executors,  or 
a  proceeding  for  that  purpose  in  an  action  brought  in  another  court. 

It  being  determined  that  the  will  and  codicils  were  duly  signed  and  pub- 
lished by  a  competent  person,  that  they  were  his  free  acts,  and  that  he  knew 
and  appreciated  their  provisions  and  effect,  this  application  is  denied.  Costs 
are  allowed  to  tbe  successful  parties  from  the  estate. 


In  n  BlDER'8  ElTATB. 
{SmroQOUfn  Court,  ChauXaxiiqua  County.    September,  1888.) 

L  Wills— CoHTBAOT  «o  Hakx— Whsr  Tftlb  Passbs— Dsbts  or  Tsstatob. 

A  testator  msde  a  parol  agreement  wiUt  a  man  and  wife  that  If  tttey  would  move 
updn  bis  fann,  take  care  of  it,  and  provide  for  testator's  matntanaaoe  during  taia 
lue,  he  would  give  them  the  farm  at  his  death.  They  performed  their  part  of  tha 
agreement,  except  that  during  portions  of  the  last  three  /ears  of  testator's  life,  he 
lived  with  and  was  supported  i^  bis  sister.  He  devised  the  farm  to  the  wife  for 
lUe,  aad  at  her  death  to  her  ohildien.  Testator's  sister  obtaiDed  a  J  udgment  tor  the 
support  of  the  testator  during  the  time  b»  lived  with  her,  and  sought  to  subject  the 
farm  to  the  payment  of  the  judgment  Held,  titat  a  finding  that  the  title  to  the 
farm  was  in  the  testator  at  the  time  of  his  death,  will  not  l>e  disturbed. 

%.  Trial — RsmsAL  to  CnABOE— Formxb  Chabob. 

A  refusal  to  charge  that  if  the  jury  were  satisfied  from  the  evidence  that  tbo  hus- 
band and  wife  were  by  the  agreement  to  have  the  farm  at  tiie  testator's  deatli,  a»l 
they  liad  fulfilled  the  agreement,  that  then  the  testator  was  not  seized  of  tbe  land 
at  his  death,  was  not  error,  where  the  same  matter  tiad  been  given  in  a  former 
ctiarge. 

Application  by  Bersheba  Chipman.  a  creditor  of  Nathaniel  T.  Bider.  de- 
ceased, for  a  decree  directing  tbe  payment  of  applicant's  debt  out  of  the  real 
estate  of  deceased. 

O.  F.  Chapman,  tor  petitioner.    Obed  Sdmn,  for  objectors. 

Sherman.  8.  This  is  a  motion  for  a  new  trial  upon  the  question  of  tact, 
tried  in  the  county  court,  before  Hon.  J.  8.  Lambert,  county  judge,  and  a 
Jury,  as  to  whether  or  not  the  decedent  died  seised  of  certain  land  which  the 
petitioner,  a  creditor,  seeks  to  sell  in  this  court,  under  sections  2749  and  275& 
of  tbe  Ck>de,  for  payment  of  debts.  Tlie  jury  found  the  tiUe  of  the  land  in 
tbe  decedent  at  his  death,  and  the  contestants,  legatees  under  the  will,  now 
more  for  a  new  trial  in  this  court,  ujwn  tbe  grounds  that  the  verdict  was 
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against  evidence,  and  of  alleged  error  in  the  ctiarge  of  the  county  judge  to 
the  jury.  Tlie  petitioner's  claim  as  a  creditor  was  based  upon  a  judgment 
recovered  by  lier  in  tlie  county  court,  September  25,  1884.  against  Emily 
Hunt,  as  executrix  of  ttie  last  will  of  the  deceased,  for  the  sum  of  $401.21, 
and  S186.50  costs.  The  action  was  contested  by  the  executrix,  and  tried 
upon  the  merits  twfore  W.  O.  Benedict,  Esq.,  as  referee.  The  petitioners 
claim  as  such  creditor  was  for  services  performed  by  Her  for  said  Xathaniel 
T.  liider,  who  was  her  brother,  in  his  life-time,  during  the  years  187^,  1879, 
1880,  and  1881,  in  boarding  and  lodging  lilm;  and  in  washing,  mending,  and 
making  clothes  for  him  in  said  years.  The  deceased  died  July  6, 1882.  He 
made  his  wiii,  dated  June  20,  1882,  which  was  probated  November  14th  of 
the  same  year,  as  a  will  of  real  and  personal  estate.  His  will  contained  the 
following  recital:  "Whereas,  I  have  lived  with  and  had  my  support  and  main- 
tenance with  Judah  B.  Hunt  and  Emily  Hunt,  his  wife,  (who  is  my  niece,) 
for  many  years  past,  with  the  understanding  that  they  should  hare  my  real 
estate  at  my  decease,  now  therefore,  in  consideration  thereof,  and  for  the  re- 
gard I  bear  for  them," — and  then,  by  auch  will,  he  devised  his  real  estate  to 
his  said  niece,  Emily  Hunt,  during  her  life,  and  at  her  death  to  George  W., 
Warren  M.,  and  Grant  A.  Hunt,  children  of  said  Emily  and  Judah  B.  Hunt, 
and  appointed  his  said  niece,  Emily  Hunt,  sole  executrix.  In  her  verified 
petition  for  the  probate  of  the  will  she  alleged  that  the  deceased  died  pos- 
sessed of  real  and  personal  property  in  Chautauqua  county,  and  that  such 
personal  property  did  not  exceed  in  value  $150,  and  his  real  property  $1,800. 

The  evidence  on  the  trial  showed  that  the  said  Nathaniel  T.  Rider,  being 
the  owner,  in  1862,  of  an  improved  farm  of  50  acres,  and  of  some  stock  and 
(arming  tools  thereon,  made  a  verbal  agreement  with  his  said  niece,  Emily 
Hunt,  and  her  husband,  Judah  B.  Hunt,  to  the  effect  that  tliey  should  move 
upon  his  farm,  and  he  live  with  them  and  be  clothed  and  supported  by  them 
during  his  natural  life,  they  working  the  farm,  and  having  the  avails  thereof 
with  him,  all  living  together  as  one  family,  without  any  particular  agreement 
as  to  either  having  the  exclusive  possession  thereof,  and  all  using  in  com- 
mon the  personal  property  of  each,  and  the  products  of  the  farm  for  their 
mutual  support  and  maintenance;  and  that  at  the  death  of  said  Rider  the  said 
Emily  Hunt,  or  she  and  said  Judah  B.  Hunt,  her  husband,  were  to  have  the 
farm  as  their  own,  and  the  personal  property  of  the  deceased  then  remaining. 
That  such  agreement  was  substantially  carried  into  efFect  and  executed  by 
the  said  parties  thereto,  except  as  hereinafter  stated.  The  said  Hunts  went 
onto  said  farm,  taking  with  thera  their  stock,  farming  tools,  and  house- 
bold  furniture,  all  of  the  value  of  about  8200,  and  all  living  in  the  same 
house,  and  having  the  use  and  possession  in  common  of  the  said  farm  and  of 
said  personal  property  and  of  the  stock  and  farming  tools  belonging  to  said 
Kider,  which  were  of  the  value  of  about  $10U,  and  together  erected  a  barn 
upon  the  farm,  and  made  other  permanent  improvements  thereon.  That 
soon  after  the  death  of  the  said  testittor,  in  18ti2,  the  said  Emily  Hunt,  ex- 
ecutrix, caused  an  inventory  to  be  taken  of  the  personal  property  owned  by 
the  testator  at  his  death  on  said  farm,  and  which  had  been  so  used  in  common 
thereon,  and  which  property  in  said  inventory  was  appraised  as  of  the  value 
of  $99,  being  insofflcient  to  pay  the  debts,  funeral  expenses,  and  expenses  of 
administration  of  the  estate  of  deceased.  The  debts  owing  by  the  testator  at 
his  death  consisted  of  a  doctor's  bill,  and  other  little  claims,  amounting  in 
all  to  $42.05,  which  have  l)een  paid,  excepting  said  claim  of  the  petitioner  of 
6401.21. 

The  evidence  further  showed  that,  during  some  parts  of  the  years  1878. 
1879,  1880  and  1881,  the  said  Nathaniel  T.  Rider  did  not  reside  with  said 
Hants  upon  the  farm,  and  was  not  wholly  supported  by  said  Emily  and  Judah 
B.  Hunt,  but  lived  with  and  was  boarded,  clothed,  and  supportal  by  his  sis- 
ter, the  petitioner,  Bersheba  Chipman,  for  which  she  holds  a  valid  claim 
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against  the  estate  of  the  deceased,  now  due.  of  said  $401.21,  with  interei 
from  September  25,  1884,  for  the  payment  of  wliich  this  proceeding  wiis  ir 
stituted.  The  evidence  also  showed  that  the  testator  wiis,  at  his  death,  n 
siding  on  said  farm,  and  being  supported  by  the  said  Emily  Hunt  and  Jud:i 
B.  Hunt  in  the  same  manner  as  prior  thereto,  under  tlie  verbal  agreemeii 
made  between  them,  as  above  stated,  in  1862. 

The  facts  as  proved  show  the  claim  of  the  petitioner,  Bersheba  Chipmai 
for  the  support  of  the  testator,  to  be  equitable  and  just  as  against  this  estati 
and  as  agiiinst  the  claims  of  said  Hunts  thereto,  under  the  agreement  of  1H6: 
and  said  will.  There  was  evidence  given  tending  to  show  that  the  te3tat< 
was  in  possession  of  this  land,  and  the  owner  of  it,  at  bis  death.  By  Ii 
will  he  gave  the  use  of  it  to  Emily  Hunt  during  her  life,  and  thereafter  in  fee  1 
her  three  children  above  named,  thereby  wholly  ignoring  the  claiQos  of  h( 
husband,  .Jadab  B.  Hunt,  under  the  verbal  agreement  of  1862,  and  also,  i 
part,  the  claims  of  said  Emily  under  the  same  agreement. 

The  learned  counsel  for  the  contestants  strongly  claims  that  the  couni 
Judge  erred  in  refusing  to  charge  the  jury  that,  if  they  were  satisfied  fro 
the  evidence  that  said  Emily  and  Judah  B.  Hunt  were  by  the  agreement  i 
have  the  real  estate  in  question  at  the  death  of  Nathaniel  T.  Rider,  and  tiK 
bad  fulfilled  said  agreement,  that  then  the  said  Nathaniel  T.  was  not  seis( 
of  said  land  at  his  death,  and  the  interrogatory  should  be  answered  "No. 
The  county  judge  declined  to  charge  on  that  subject  other  than  he  hi 
charged,  stating  tliat  be  had  charged  the  jury  on  that  proposition  as  favo 
ably  to  the  contestants  as  the  evidence  would  justify;  and  the  contestants  e 
cepted. 

I  think  that  the  case  shows  that  the  learned  judge  had  charged  as  so  r 
quested,  in  charging  substantially  that  if  the  jury  found  that  the  oontes 
ants  went  into  possession  of  this  land  under  an  agreement  to  support  Rid 
during  his  life  and  had  improved  the  land  as  claimed,  and  had  fulfilled  the 
agreement,  then  they  would  answer  the  question  "No."  On  other  parts 
Us  charge,  the  county  judge  mentioned  possession  of  20  years  of  the  Ian 
but  his  attention  was  not  particularly  called  to  that  part  of  his  charge,  ai 
no  specific  objection  or  exception  was  taken  thereto.  In  ray  opinion  no  err 
was  committed  to  justify  the  granting  of  a  new  trial  In  this  matter,  and  tl 
motion,  therefore,  ia  denied. 


In  re  Browmell's  Estate. 
(Surrogate's  Court,  Chautauqua  County.    November  38, 1888.) 

1.  WniiS— CONBTTinCTION— IXTEBEST  ON  LeOACT. 

Testatrix  declared  that  tbe  payment  of  interest  on  a  legacy  to  her  daughter,  w1 
at  the  date  of  the  will  was  17,  and  at  the  death  of  testatrix  ^8  years  of  age,  shou 
commence  when  she  should  arrive  at  the  age  of  21  years.  The  only  property  o 
of  which  it  could  be  paid  was  realty  devisedsubject  to  its  payment, and  to  the  pa 
ment  of  a  legacy  to  a  minor  son  at  his  majority,  without  Interest.  Provision  w^ 
made  for  the  payment  of  the  legacies  in  case  of  non-acceptance  by  the  devise 
The  provision  for  the  daughter,  with  interest  from  her  majority,  would  about  equ 
that  for  the  son.  Held,  that  the  daughter  was  entitled  to  interest  from  tho  tic 
she  became  21  years  of  age. 
8.  Same — Compound  Interest. 

The  daughter  is  not  entitled  to  interest  from  the  death  of  the  testatrix  on  the  i 
terest  which  accrued  previously. 

On  accounting  by  William  0.  Brownell,  as  executor  of  Armenia  M.  Browi 
ell,  deceased. 
Frank  W.  Stevens,  for  executor.    Obed  Edison,  for  legateie. 

Sherman,  8.  Tbe  only  question  submitted  for  decision  arising  upon  tl 
Judicial  settlement  of  the  accounts  of  the  executor  is  whether  the  testatrix  ii 
tended  by  her  will  to  give  to  her  infant  married  daughter,  Louisa  M.  ScoUel 
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inter(>8t  on  a  legacy  of  82,200  to  her,  commendDg  when  she  should  be  21  years 
old;  the  daughter  being  of  age  about  two  and  one-half  years  before  the  testa- 
trix died.  The  will  bears  date  Octobpr  6.  1877.  The  testiitrix  was  then  41 
years  old.  She  died  November  12, 1383.  At  the  time  of  making  >ier  will  she 
bad  three  minor  children,  her  only  heirs  at  law  by  her  husband,  William  O. 
Brownell,  the  executor,  who  were  then  of  the  ages  of  19,  17,  and  12  years, 
respectively.  She  then,  and  at  her  death,  owned  three  parcels  of  land, — one 
of  50  acres,  and  the  other  two  containing  88|  acres;  and  owned  no  other 
property.  She  devised  the  50  acres  to  her  son  Earl,  then  19  years  old,  on  the 
condition  that  he  should  pay  to  her  other  son,  George,  then  12  years  old,  $800, 
when  he  should  arrive  at  the  age  of  21  years,  which  sum  has  been  paid.  The 
other  88^  acres  she  devised  to  her  husband,  William  O.  Brownell,  her  executor, 
on  the  condition  that  he  should  pay  to  her  said  son  George,  then  12  yean 
old,  $2,000,  when  he  should  be  21  years  old;  also  upon  the  further  condition, 
substantially,  that  her  executor  should  pay  to  her  married  daughter,  said 
Louisa  M.  Scofield,  then  aged  17  years,  ^,200,  and  Interest  thereon,  to  com- 
mence when  she  should  arrive  at  the  age  of  21  years,  being  April  17, 
1881,  and  being  about  two  and  one-half  years  before  her  said  mother,  the 
testatrix,  died,  as  more  fully  appears  by  the  second  and  third  clauses  of  the 
will,  the  material  parts  of  which  are  here  cited  at  length,  to  show  the  full 
context  of  the  will  bearing  upon  the  question  Involved,  as  follows:  "Seoond. 
I  give  and  bequeath  to  my  daughter,  Louisa  M.  Scofleld,  the  use  of  $2,200; 
the  interest  thereof  to  be  used  for  the  personal  benefit  of  my  said  daughter, 
and  in  no  event  to  be  used  for  any  debts  contracted  or  to  be  contracted  by  her 
husband,  Erie  M.  Scofleld,  said  payment  of  interest  to  commence  when  my 
said  daughter  shall  arrive  at  the. age  of  twenty-one  years,  and  to  continue  an- 
nually, during  the  term  of  her  life.  If,  in  the  judgment  of  my  executor  here- 
inafter appointed,  he  should  deem  it  for  the  best  interest  of  my  said  daughter 
to  use  the  said  principal  sum  of  $2,200,  or  any  part  of  the  same,  for  the  pur- 
pose of  procuring  her  a  home,  or  for  any  other  purpose  he  may  think  proper 
for  her  benefit,  I  direct  him,  in  his  discretion,  to  do  so.  After  the  death  of 
my  said  executor,  should  my  said  daughter  be  living,  I  direct  that  she  may 
use  the  said  principal  sum  of  $2,200,  or  sucli  part  of  the  same  as  may  not  be 
used  and  expended  by  her,  for  her  own  benetit, — the  remainder,  should  she 
have  heii-s,  to  go  to  them,  and,  should  she  die  without  heirs,  I  direct  the  bal- 
ance, if  any  there  shall  remain,  to  go  to  my  sons  Earl  W.  and  George  G.,  or 
their  heirs,  share  and  share  alike.  Third.  I  give  and  devise  to  my  husband, 
William  O.  Brownell,  the  seventy  acres  of  land,  *  '  ♦  •  to  have  and  to 
hold  to  him  and  his  heirs,  forever  on  the  condition  that  he  shall  pay  my  son 
Creorge  G.  Brownell  the  sum  of  $2,000  when  he  shall  arrive  at  the  age  of 
tvrenty-one  years,  and  shall  pay  to  my  daughter  Louisa  M.  Scofleld,  or  her 
heirs,  the  sum  of  $2,200,  the  same  as  directed,  that  it  shall  be  used  or  paid  to 
my  said  daughter,  in  the  second  clause  of  my  will;  I  also  give  and  devise  to 
my  said  husband  the  eighteen  and  one-half  acres  of  land  I  now  own.  •  •  • 
This  devise  subject  to  the  same  conditions  as  i  n  the  devise  of  the  seventy  acres, 
before  mentioned.  In  the  event  that  my  said  hnsbaiui  shall  not  accept  the 
terms  of  this  my  last  will  and  testament,  and  pay  the  said  sum  of  $2,U00  to 
my  son  George  G.,  and  sum  of  $2,200  to  my  daughter  Louisa  M.  iScotield, 
as  before  directed,  I  give  and  bequenth  to  my  son  George  G.  Brownell  the 
sum  of  $2,000,  and  to  my  daughter  Louisa  M.  Scofleld  the  sum  of  $2,200,  to 
be  paid  out  of  any  property  I  may  own  at  my  decease,  not  otherwise  disposed 
of  in  this  my  last  will  and  testament." 

The  only  pro|5erty  owned  by  the  testatrix  at  the  time  of  msiking  her  will 
and  at  her  death,  out  of  which  said  two  last-named  legacies  of  $2,000  and 
•2,200  could  have  been  paid,  as  above  provided,  was  the  said  two  parcels 
of  land,  containing  88J  acres.  By  the  fourth  clause  of  her  will  the  testatrix 
appointed  her  said  husband,  William  O.  Brownell,  executor  thereof  with 
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full  power  and  authority  to  deed  and  convey  her  leal  estate,  and  to  ( 
all  other  things  necessary  and  proper  to  settle  her  estate,  and  carry  o 
her  intentions,  as  by  her  will  expressed  therein.  The  will  was  probated  D 
cember  3..  1883,  and  the  executor  qualified  on  that  day.  The  testatrix  owm 
no  personal  property  at  the  time  of  making  her  will  or  at  the  time  of  her  deal 
and  owned  no  other  real  estate  except  the  three  parcels  above  mentioned, 
think  it  evident  from  the  terms  of  her  will  that  she  did  not  expect  long 
live.  She  died  six  years  and  one  month  after  making  it,  of  the  age  of  ' 
years.  The  devise  of  the  50  acres  to  her  son  Earl  vested  the  title  in  hi 
on  the  probate  of  the  will,  December  3,  1883,  when  he  was  of  full  age,  ai 
was  conditioned  only  that  he  should  pay  her  son  George  S800,  without  int< 
est,  when  of  full  age.  George  became  of  age  In  1886,  nine  years  after  t] 
date  of  the  will,  and  three  years  after  the  death  of  the  testatrix.  The  oth 
l^acy  of  $2,000  to  George,  was,  also,  by  the  will,  to  be  paid  to  him  when 
age,  without  interest,  by  the  executor.  .Both  of  these  legacies,  amounting 
$2,800,  have  been  paid ;  also  the  principal  of  the  82,200  of  the  legacy  to  Louis 
with  interest  thereon  from  the  death  of  the  testatrix,  has  been  paid  by  ti 
executor.  By  the  terms  of  the  will  the  legacies  to  George  and  Louisa  we 
made  nearly  equal  in  value,  by  allowing  interest  on  the  one  to  Louisa  coi 
mencing  when  of  age,  and  It  is  a  fair  presumption  that  the  testatrix  expect 
that  George's  father,  the  executor,  would  support  him  until  of  age.  Loui 
was  married,  and  bad  a  husband  to  support  tier.  The  will  having  been  pi 
bated,  it  must  be  held  that  the  testatrix  was  of  sound  and  disposing  mil 
when  making  it;  that  she  knew  the  value  of  the  three  parcels  of  land,  and  h. 
determined  in  her  own  mind  the  proportionate  share  of  the  property  she  d 
sired  to  give  to  each  of  her  three  minor  children;  and,  in  giving  constrneti< 
to  her  will,  her  intentions  are  to  be  first  considered  and  conserved.  After  gi 
ing,  by  the  second  clause  of  her  will,  the  use  of  the  $2,200  to  Louisa,  and  pi 
viding  that  no  part  of  the  interest  thereof  should  be  used  to  pay  any  debts 
Louisa's  husband,  the  testatrix  declares :  "Said  payment  of  the  interest 
commence  when  my  said  daughter  shall  arrive  at  the  age  of  twenty-one  yeaj 
and  to  continue  annually  during  the  term  of  her  life;"  thus  making  such  i 
terest  a  part  of  the  legacy  itself.  Could  the  testatrix  have  used  words  mc 
specific  in  expressing  her  intent  as  to  the  time  when  the  interest  should  coi 
mence?  She  provided  for  the  possible  contingency,  by  reason  of  her  livii 
at  an  advanced  age,  that  the  interest  on  the  $2,200  might  become  so  large 
amount  at  her  death  that  b^r  husband  would  not  elect  to  accept  the  devis 
to  him  of  the  88^  acres  of  land,  and  pay  such  interest  and  legacies  mentions 
in  which  event  soe  directed  him  to  sell  it,  and  from  the  proceeds  to  pay  Geor 
$2,000  and  Louisa  $2,200,  knowing  that  until  her  death  she  could  give  the  u 
or  rents  and  profits  of  the  land  to  George  and  Louisa,  as  she  might  wish, 
change  her  will.  I  am  of  the  opinion  that  the  testatrix  intended  by  her  w 
that  the  interest  on  the  legacy  of  $2,200  should  commence  at  the  day  th 
Louisa  would  be  of  age,— 'being  April  17, 1881, — and  the  will  is  so  construe 
Such  interest  from  April  17, 1881,  to  the  death  of  the  testatrix,  November  ] 
1883,  amounts  to  $339.16.  It  is  claimed  that  interest  should  be  allowed' 
the  $339.16  from  November  12,  1883,  to  the,  date  of  the  decree  giving  vc 
struction  to  the  will.  The  claim  is  disallowed.  I  do  not  think  that  interi 
upon  interest  should  be  allowed  in  this  case,  any  more  than  it  would  ha 
been  if  this  interest  had  been  paid  by  the  executor  when  he  paid  the  princi| 
and  other  interest  accruing  after  2{uvember  12. 1883.  Costs  not  allowed 
either  party. 
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In  re  Drownb's  Ebtatb. 
(Surrogate's  Court,  CohmMa  County.    NovMnber  18, 1888.) 

BXBCUTOBS  XKS  ADMINISTRATOKS— APPOINTIISNT— Rl8II>U.UtT  LsOAtXES. 

Under  Codo  Ciril  Proc.  N.  Y.  {  3613,  fTeterring  residuary  legatees  In  granting 
letters  of  administration  with  the  will  annexed,  one  for  whose  benefit  the  residuary 
estate  Is  bequeathed  in  trust  to  pay  the  income  to  her  for  life  or  widowhood  is  not 
entitled  to  administer,  but  letters  should  be  granted  to  one  of  the  persons  to  whom 
the  estate  is  limited  upon  the  death  or  marriage  of  the  widow,  if  agreed  upon  by 
his  co-legatees. 

Application  for  letters  of  administration  on  the  estate  of  Charles  Drowne, 
deceased. 

McClellari  &  Brown,  for  Gideon  S.  Drowne  and  Thomas  Wilson,  applicants'. 
Nichols  (&  Bacon,  for  Fannie  B.  Drowne,  widow  and  legatee. 

G01.UJBR,  S.  Charles  Drowne,  of  the  town  of  Canaan,  Columbia  county,  N, 
Y.,  died  on  or  about  the  22d  day  of  August,  1888.  He  left  a  last  will  and 
testament,  which  bears  date  November  13,  1875,  and  which  was  proven  and 
admitted  to'probatp  as  a  will  valid  to  pass  real  and  personal  property  by  the 
•arrogate  of  Columbia  county,  on  the  24th  day  of  September,  1B88.  In  and 
by  the  will  of  said  deceased,  after  providing  for  the  payment  of  his  debts  and 
funeral  expenses,  and  erecting  a  monument,  and  raakin;;  certain  speciQc  be- 
quests, among  whinh,  by  the  sixth  clause,  is  the  bequest  to  his  wife,  Fannie 
B.  Drowne,  of  all  his  jewelry  of  every  name  and  kind  soever,  the  testator,  in 
and  by  the  seventh  clause,  gives  and  devises  all  the  rest,  residue,  and  remainder 
of  the  estate,  as  follows:  "Seventh.  I  give,  devise,  and  bequeath  aU  the  rest, 
residue,  and  remainder  of  my  estate,  wherever  found,  to  my  brother  WilHam 
L.  Drowne,  to  be  held  in  trust  by  him  for  the  benefit  of  my  wife,  Fannie  B. 
Drowne,  and  direct  my  executor,  William  L.  Drowne,  hereinafter  appointed, 
to  invest  the  same  to  the  best  advantage  for  her  benefit,  and  pay  her  quai-terly 
the  interest,  (^>ideinds,  and  income  therefrom,  to  be  used  by  her  for  her  sup- 
port, and  ir  xny  manner  she  may  think  proper;  the  same  to  remain  in  effect 
till  her  decease  or  her  marriage," — and  then  in  and  by  the  eighth  clause  dis- 
poses of  the  said  rest  and  residue  as  follows:  "Eighth.  After  the  decease  or 
marriage  of  my  wife,  Fannie  B.  Drowne,  1  give,  devise,  and  bequeath  all  my 
estate  named  in  item  seventh  to  my  brothers  and  sisters,  to  be  equally  divided 
between  them;  and  by  the  ninth  ilause  of  the  will  appointed  his  said  brother, 
William  L.  Drowne,  of  the  town  of  Canaan,  sole  executor.  This  will  l>ears 
date  the  ISth  day  of  November,  1875.  The  deceased,  at  the  time  of  his  death, 
left  bim  surviving,  his  widow,  Fannie  B.  Drowne,  and  the. following  brothers 
and  sisters:  B.  Olmstead  Drowne,  Gideon  S.  Drowne,  Matilda  Drowne,  and 
Mary  Drowne,  all  of  age.  William  L.  Drowne,  ttie  sole  executor  named  ia 
the  said  will,  died  prior  to  the  decease  of  said  testator. 

After  the  probate  of  said  will,  Gideon  S.  Drowne,  a  .brother  of  said  testator, 
made  application  for  letters  of  administration  with  the  will  of  said  deceased 
annexed,  and  asked  that  letters  be  issued  to  him  and  to  one  Thomas  Wilson, 
whom  be  asked  to  l>e  joined  with  him  in  the  administration,  and  that  letters 
be  issued  to  them,  and  that  they  be  appointed  trustees  under  said  will,  and  the 
said  Thomas  Wilson  consented  to  be  so  joined.  The  other  brothers  and  the  sis- 
tifrs  of  the  testator  file  with  such  application  a  renunciation  of  the  right  to  let- 
ters and  to  be  appointed  trustees,  and  request  the  appointment  of  said  Gideon  S. 
Drowne  and  Thomas  Wilson.  On  tlie  tiling  of  that  application  a  citation  was 
issued  to  the  widow,  and  she  was  required  to  show  cause  wliy  Gideon  8. 
Drowne  and  said  Thomas  Wilson  should  not  be  so  appoi  nted,  and  It-tters  issued 
to  them.  Upon  the  return  of  that  citation,  the  brothers  and  .listers  of  the  tes- 
tator appeared  in  support  of  the  application,  and  Fannie  B.  Drowne,  the  widow 
of  said  testator,  opposed  the  appointment  of  the  said  Gideon  S.  Drowne  and 
Thomas  Wilson,  and  asked  to  be  upiiointed  herself.    And  the  question  to  be 
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determined  is,  who  is  entitled  to  lettera,  ami  to  lie  appointeil  trustee?  Th 
brothers  and  sisters  of  the  testator  claim  titat  they  are  the  residii.iiy  legatee 
under  the  will  of  said  deceased,  anil  as  snuh,  under  subtlivision  1  of  sectio 
2643,  are  Hrst  entitled.  Fannie  B.  Drowne  cluiius  tiuit  she  is  tlic>  sole  residu 
ary  legatee,  having  an  estate  fur  life  or  until  marriage  in  the  whole  residuar 
estate  created  by  the  said  will.~ 

Section  2643  of  the  CJode  of  Civil  Procedure  declares  the  order  of  priorit 
governing  the  appointment  and  issuing  of  letters  of  administration  with  th 
will  annexed  of  the  estate  of  the  testator:  Firat.  To  one  or  more  of  the  r< 
siduary  le>;atees  who  are  qualified  to  act  as  administrator.  Second.  If  thei 
are  no  such  residuary  legatees,  or  none  who  will  accept,  then  to  one  or  moi 
of  the  principal  or  specific  legatees  so  qualified.  Third.  If  there  are  no  sue 
legatees,  or  none  who  will  accept,  then  tu  the  husband  or  wife,  or  to  one  £ 
more  of  the  heirs  or  devisees  so  qualified.  The  claimants  for  letters  mus 
come  either  under  the  first  or  second  subdivision  of  this  section;  both  claii 
under  the  first.  Now,  a  residuary  bequest  is  defined  to  be  a  bequest  of  a 
the  testator's  estate  not  otherwise  effectually  disposed  of.  The  seventh  Be< 
tion  or  clause  of  the  will  creates  a  residuary  estate,  places  that  residuary  et 
tate  in  trust  for  an  uncertain  period,  to- wit,  during  the  life  of  his  widow,  < 
until  she  shall  marry  again,  and  directs  the  payment  of  the  income  tberefroi 
to  his  wife  during  her  life,  or  until  she  shall  marry  again.  It  does  not  gii 
her  the  possession  or  the  right  to  the  possession  of  any  part  of  the  rest  an 
residue  of  his  estate,  nor  any  part  of  the  principal  of  such  trust-estate,  n< 
any  vested  interest  in  the  principal.  S*he  is  simply  entitled  to  the  incon 
from  such  residuary  estate  through  the  medium  of  a  trustee  to  be  appoinfcet 
or  an  administrator  with  the  will  annexed.  She  is  simply  the  cestui  que  trut 
— a  person  for  whose  benefit  the  trust  was  credited.  The  will  creates  a  residi 
ary  estate  by  the  seventh  clause,  and  places  such  residuary  estate  in  trust  d  ii: 
ing  the  life  of  said  Fannie  B.  Drowne,  or  until  her  marriage,  and  such  resi( 
uary  estate  is  disposed  of  by  the  eighth  clause  of  the  will, — is  given  to  tt 
brothers  and  sisters  of  the  testator, — gives  them  a  vested  interest  in  such  ri 
siduary  estate,  the  possession  of  which,  or  payment  to  them,  is  deferred  durin 
the  continuance  of  the  trust.  No  part  of  the  principal  of  the  residuary  estal 
is  given  to  the  widow.  She  is  not  a  legatee,  in  any  sense,  of  the  principal  < 
any  part  of  it,  and  at  most  can  be  designated  as  a  legatee  of  the  income,  an 
would  hardly  come  within  the  definition  of  a  specific  legatee,  as  no  part  i 
the  estate  left  by  the  testator  at  his  decease  is  given  to  her  in  or  by  the  sevent 
clause  of  the  will;  and,  from  the  several  cases  cited  by  the  counsel  for  Fann 
B.  Drowne,  I  cannot  discover  that  in  any  of  them  have  the  court  held  that 
life-tenant,  or  a  person  entitled  to  the  income  of  a  residuary  estate  placed  i 
trust,  was  a  residuary  legatee.  It  seems  to  me  that  if  the  will  creates  a  r 
siduary  estate,  and  at  the  same  time  gives  and  bequeaths  the  created  residual 
estate  to  the  brothers  and  sisters  of  the  testiitor,  that  they  take  a  vested  estai 
as  residuary  legatees, — as  legatees  of  such  residuary  estate  created  by  tl 
will, — though  the  payment  or  distribution  of  such  residuum  is  suspended  du 
ing  the  life  or  widowhood  of  Mrs.  Fannie  B.  Drowne;  and  that  they  are  I 
-be  regarded  as  the  residuary  legatees  within  the  meaning  of  subdivision  1 1 
section  2643,  and  entitled  to  letters  of  administration  c.  t.  a.,  and  to  be  a 
pointed  trustees  under  said  will. 

In  the  case  of  In  re  Beakes,  5  Dem.  Sur.  128,  the  court  seem  to  hold  th; 
those  ultimately  entitled  to  receive  the  fund  placed  in  trust  do  not  take  i 
residuary  legatees,  but  rather  as  remainder-men  or  genei-al  legatees,  ni 
chisses  all  the  persons  interested  in  the  fund,  including  the  person  who  has 
life-interest,  together,  under  the  second  subdivision  of  section  2643.  Xp> 
while  I  do  not  agree  with  the  learned  surrogate  in  this  classiflcjition  of  tl 
legatees,  yet,  conceding  it  to  be  correct,  and  concedin<;  that  Fannie  B.  Diowi 
and  the  brotlters  and  sisters  of  the  testator  are  to  l>e  classed  together  unU 
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the  sbcond  subdivision,  yet,  exercising  the  discretion  belonging  to  the  court, 
wtiich  of  several  persons  to  designate,  I  should  direct  that  letters  issue  to 
Gideon  S.  Druwne  nnd  Thomas  Wilson,  and  should  direct  that  they  be  ap- 
pointed trustees  under  the  will  of  said  deceased,  as  such  appointment  is  asked 
for  by  all  tlie  parties  to  whom  the  principal  of  such  rest  and  residue  of  the  es- 
tate is  given,  devised,  and  bequeathed,  as  they  have  thegreatei;  interest  in  the 
estate  than  Fannie  B.  Drowne,  whose  estate  or  iqtereet  cannot  be  correctly 
determined,  as  she  has  not  an  absolute  right  to  the  income  during  her  life,  but 
only  during  widowhood.  And  I  tbinlc,  besides,  tliat  preference  should  be 
given  to  males  over  females,  when  they  are  of  the  same  class  of  legatees,  and 
I  do  not  thintc  that  tlie  appointment  of  the  cestui  que  trust  as  administratrix 
and  trustee  for  her  own  l)enefit  should  be  favored  when  there  are  others 
equally  entitled  against  whom  no  objection  can  be  urged.  I  therefore  direct 
that  letters  issue  to  Gideon  S.  Drowne  and  said  Thomas  Wilson,  and  that  they 
be  appointed  trustees  on  their  executing  the  proper  bond,  witli  two  or  more 
•ureties,  in  a  penalty  of  S76.l>00,  to  be  approved  by  the  surrogate,  and  that 
the  application  of  said  Fannie  B.  DrowQe  be  denied. 


In  re  Hendricks'  Estate. 
(Surrogate'*  Court,  New  York  Countu.    November  87, 1888.) 

DXSCBKT  iJTD  DlSTBIBUTION— LeOACT  T^Z— DeKD  TO  OPEBATI  XT  QKiNTOB'S  DKITR, 

Laws  N.  T.  1887,  o.  718,  providing  that,  "after  the  passage  of  this  act,  all  property 
whichahall  pass  by  will,  or  by  the  intestate  laws,  *  *  *  or  any  interest  therein, 
or  income  tneref rom,  wbdch  shall  be  transferred  by  deed,  •  *  •  made  or  in- 
tended to  take  effect  in  possession  or  enjoyment  after  the  death  of  t^e  grantor, 
•  *  *  shall  be  and  is  subject"  to  a  certam  tax,  does  not  apply  to  property  oon- 
'veyed  before  its  passage  by  an  irrevooable  deed,  in  brust  to  pay  the  inoome  to  the 
grantor  during  her  life,  and  on  her  death  to  be  sold  and  distributed  among  certain 
nan>edbeDefl(muie8  or  their  descendants,  though  the  grantor  dies  after  the  passage 
of  tbe  act,  such  a  deed  becoming  operative  at  its  &le,  and  not  at  the  grantor's 
death. 

Motion  to  confirm  report  of  appraiser. 

On  the  application  of  the  executor  of  Selina  Hendricks,  deceased,  an  ap- 
praiser was  appointed  under  the  law  to  tax  gifts,  legacies,  and  collateral  in- 
heritances, for  the  purpose  of  appraising  certain  property  transferred  to  cer- 
tain trustees  by  said. decedent,  during  her  life-time,  in  trust  to  pay  the  income 
to  the  grantor  during  her  life,  and  on  her  death  to  sell  the  property,  and  dis- 
tribute the  proceeds  among  her  nephews  and  nieces  then  living,  and  tbe  de^ 
eceiidants  of  nephews  and  nieces  then  dead. 

Samuel  Hiker,  for  trustees.  G.  McAdam,'  for  comptroller.  E,  R.  Do- 
yrove,  Julius  J,  (&  A.  Lyons,  Billtnys  <t  Cardozo,  and  B.  J,  Nathan,  for  ben- 
«aciarie8. 

Bansom,  S.  On  the  5th  of  July  last,  on  the  application  of  the  executors 
of  above-named  decedent,  an  apprHiser  was  appointed  by  nie  under  and  jn  purr 
suance  of  .the  law  to  tax  gifts,  legacies,  and  collateral  inheritances  in  ceiiain 
cases,  and  by  the  order  of  bis  appointment  he  was  directed  to  appraise,  at  its 
fair. market  value,  all  the  property  granted  and  transferred  by  Uie  said  dece- 
-dent  by  a  certain  trust  deed,  (which  deed  was  fully  described  in  said  applica- 
tion,) which  is  subj^tto  the  tax  imposed  by  the  act  to  U«x  gifts,  legacies,  and 
collateral  inhcritauces  In  .certain  cases.  The  appraiser  has  filed  his  report  as 
required  by  law,  showing  that  he  has  appraised  at  its  fair  market  value  all 
the  property  mentioned  and  described  in  said  deed,  and  he  has  given  the 
Oiimes  and  post-utBce. address  of  each  of  the  persons  ^yho  are  each  entitled  to 
share -in  said  properties,  and  the  fair  market  value  of  such  share.  Tlieu(>- 
praiser,  in  effect,  reports  all  this  property  as  subject.to  tlie  tax,  and  no  doubt 
has  done  90  under  my  decision  in  Estate  qfAstor,  7  Sur.  Dec.  259,  that  in 
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case  of  doubt  he  should  report  the  estate  subject  to  tlie  tax.  On  the  return* 
day  of  the  notice  required  by  the  m  t  to  be  given  by  the  surrogate  to  all  par- 
ties known  to  be  interested  in  tlie  estate,  objections  were  made  by  the  execu- 
tors and  by  the  beneficiaries  descrfbed  in  said  deed  to  the  appraiser's  report, 
and  to  any  assessment  and  Hxiug  by  the  surrogate  of  the  then  cash  value  of 
such  property,  on  the  ground  that  it  is  not  subject  to  the  tax.  There  is  no 
dispute  about  any  fact  in  this  proceeding.  It  appears  that  on  the  4tli  day  of 
January,  1882,  the  said  decedent  executed  and  delivered  the  deed  already  re- 
ferred to,  conveying  and  transferring  certain  property  therein  described,  both 
real  and  personal,  to  trustees  therein  named,  in  trust  to  receive  the  rents,  is- 
sues, and  profits,  and  to  pay  the  net  rents  and  income  over  to  her  during  her 
life,  and  on  her  death  to  sell  and  convert  the  whole  tliereof  into  money,  and 
distribute  the  same  to  her  nepl:ews  and  nleoee  then  living,  and  the  descend* 
ants  per  stirpes  of  her  nepliews  and  nieces  then  dead.  The  deed  was  irrevc; 
cable  in  torms.    The  grantor  (decedent)  died  on  March  20,  1888. 

The  law  taxing  gifts,  legacies,  eto.,  under  which  the  questions  involved  are 
to  be  determined,  is  act  chapter  713,  Laws  1887,  entitled  "An  act  to  amend 
chapter  483  of  the  Laws  of  1885,  entitled  •  An  act  to  tax  gifts,  legacies,  and 
collateral  inheritances  in  certain  cases.' "  Section  1  of  the  act  of  1887  is  as 
follows:  "After  the  passage  of  this  act,  all  property  which  shall  pass  by  will, 
or  by  the  intestate  laws  of  this  state,  from  any  person  who  may  die  seised 
or  possessed  of  the  same  while  a  resident  of  tliis  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of  death,  which  property,  or  any 
part  thereof,  shall  be  within  this  state,  or  any  interest  therein,  or  income 
therefrom,  which  shall  be  transferred  by  deed,  grant,  sale,  or  gift,  made  or  in- 
tended to  take  effect  in  possession  or  enjoyment  after  the  death  of  the  grantor 
or  liargainor,  to  any  person  or  persons,  or  to  any  body  politic  or  corporate,  in 
trust  or  otherwise,  or  by  reason  whereof  any  person  or  body  politic  or  corpor- 
atoshall  become  beneficially  entitled,  in  possession  or  expectancy,  to  any  prop- 
erty, or  to  the  income  thereof,  ♦  ♦  ♦  [exempted  persons,]  shall  be  and 
is  subject  to  a  tax  of  Qve  doUara  on  every  hundred  dollars  of  the  clear  market 
value  of  such  property.  •  •  •"  I  hold  that  the  property  mentioned  and 
described  in  said  deed  is  not  subject  to  this  tax.  The  act  has  no  retroactive 
effect.  It  is  an  original  statute,  or,  if  you  please,  an  amendment  of  an  orig- 
inal statute;  and  the  rule  is  settled  with  us  that  such  statutes  or  amendments 
thereto  have  no  retroactive  force  unless  the  legislature  so  declares.  This  rule 
is  laid  down  in  many  cases  in  this  state,  among  which  are  the  folio  wing,  cited 
by  learned  counsel  of  the  executors:  People  v.  Supervisors,  43  N.  Y.  130; 
Dashy.  Van  Kleeck,  7  Johns.  477;  Savford  v.  Beiiuelt,  2A  N.  Y.  20;  2ta«- 
road  Co.  v.  Van  Worn,  57  N.  Y.  473;  Jackson  v.  VanZa7^dt,  12  Johns.  168; 
Hockley  Y.  Sprague,  10  Wend.  114;  Palmer  v.  Conly,  4  Denio.  374;  Berieyy. 
Rampacher,  5  Diuer,  183;  Wood  v.  Oakley,  11  Paige,  400;  Terrington  T.  Har- 
greaves,  3  Moore  &  P.  137;  Benton  v,  Wickwire,  54  N.  Y.  226. 

This  rule  has  recently  been  again  applied  to  this  very  act  of  1887,  by  the 
court  of  appeals  in  Re  Miller,  18  K.  E.  Bep.  139.  Judge  Damforth,  writ- 
ing, holds  that  the  language  of  this  act  is  clearly  prospective,  ahd  was  in- 
tended to  affect  only  such  wills,  deeds,  or  other  instruments  as  became  opera- 
tive after  its  passage.  The  deed  under  consideration  became  operative  at  its 
date,  January,  1882,  several  years  prior  to  the  passage  of  this  act,  or  that  of 
1885.  The  nephews  and  nieces  of  the  decedent  were  then  vested  with  the 
property  as  described  in  the  deed,  not  when  she  died  in  March,  1888.  At  the 
time  of  her  death  the  decedent  was  not  seised  nor  posseseeil  of  the  property. 
She  had  conveyed  it  absolutely  by  deed  to  her  nephews  and  nieces  who  might 
be  living  at  her  death,  and  to  their  descendants,  it  then  dead;  and  they  be- 
came at  the  date  of  the  deed,  in  virtue  thereof,  the  owners  of  the  property. 
Only  the  rents,  issues,  and  profits  thereof  were  the  property  of  the  decedent 
during  her  life.    The  corpus  of  the  estate  of  decedent  described  in  the  deed 
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passed  at  its  date  to  the  trustees  for  the  benefit  of  the  nephews  and  nieces; 
and.  so  far  as  this  act  of  1887  is  concerned,  it  passed  to  the  nephews  and  nieces 
at  the  same  time.  It  is  dear  to  me  that  the  legislature  Intended  only  to  im- 
pose this  tax  upon  the  passing  of  property;  that  is,  the  devolution  of  title 
thereto  by  will,  by  the  intestate  laws  of  this  state,  by  deed,  grant,  sale,  or  gift, 
after  the  passage  of  this  act.  If  the  contrary  was  the  intent,  the  act  should 
have  so  declared.  The  liability  of  the  estate  to  this  tax  is  to  be  ascettained 
by  the  law  as  it  exists  at  the  date  of  the  death  of  the  decedent.  Section  4  of 
the  act  provides  that  at'that  time  the  taxes  "imposed  by  the  act  shall  be  due 
and  payable."  At  the  date  of  ttiis  decedent's  death,  March,  1888,  she  owned 
none  of  the  property  in  question.  Her  title  tliereto  had  been  conveyed  by  her 
to  others  long  before,  in  whom  it  absolutely  vested  at  the  date  of  the  convey- 
ance. 

I/et  an  order  be  handed  up  overruling  the  report  of  the  appraiser,  and  piro> 
vlding  that  the  property  appraised  by  him  is  not  subject  to  the  tax. 


Tn  ra  Dakkagh's  Ebtatb. 
•  (Surrogate's  Court,  New  York  County.^  November  28, 1888.) 
Appkai/ — Reqcisfteb — BosD— Power  or  StrRBOOA-ra. 

Code  Civil  Proc.  N.  Y.  i  1803,  made  applicable  to  appeals  from  a  ■nrrogate  by 
Bection  8575,  provides  that  where  an  appeUant  seasonably  and  in  good  faith  serves 
notice  of  appeal,  but  omtts,  through  mistake  or-exeusable  neglect,  to  do  any  other 
actnecessary  to  perfect  the  appeal,  the  court  in  or  to  which,  the  sppeal  is  take^ 
may  permit  the  omission  to  be  supplied.  Held,  that  the  surrogate  may  permit  api- 
pellaut  to  file  and  serve  any  undertaking  on  appeal,  where  he  has  acted  In  good 
faith,  and  his  omission  was  through  excusable  neglect. 

The  will  of  Catharine  Darragh,  deceased,  was  on  the  petition  of  Bose  DufBn, 
a  legatee,  admitted  to  probate  on  May  14, 1888;  the  executor,  M.  J.  Doherty, 
and  William  and  James  liyan,  minors,  by  their  guardian  ad  litem,  Theoph- 
ilus  E.  Steele,  appearing  in  support  of  the  will,  and  Henry  C.  Darragh  ap- 
pearing in  opposition  thereto.  The  contestant  served  notice  of  appeal  June 
8,  1888,  and  now  applies  for  leave  to  file  and  serve  an  undertalting  on  appeal. 

A.  Oldrin  Salter,  for  contestant.  Thomas  P.  Fitzsimmont,.  for  executor. 
John  Delahunty,  for  legatee  Duflln.  TheophUus  B.  Steele,  guardian  ad  litem, 
for  infants. 

Ransom,  S.  This  is  an  application  by  the  contestant  appellant  for  leave  to 
file  and  serve  an  undertaking  on  appeal  herein.  Tlie  notice  of  appeal  was 
duly  served.  The  application  is  opposed  by  the  special  guardian,  on  the 
ground  that  it  should  be  made  to  the  general  term.  Section  1303,  Code  Civil 
Proc.,  provides  that  "where  an  appellant  seasonably  and  in  good  faith  serves 
the  notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  party,  or  his 
attorney,  but  omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  otlier,  or  to  do  any  other  act  necessary  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealed  from,  the  court  in 
or  to  which  tlie appeal  is  taken,  upon  proof  by  atBdavit  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  l>e  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires."  This  section  is  made  applicable  to  an 
appcMl  taken  from  a  decree  of  this  court  by  section  2575.  This  court  has 
fuU  jurisdiction  to  entertain  this  application.  In  the  following  cases  an  ap- 
peal was  taken  to  tlie  general  terra,  and  an  application,  under  section  1303,  (or 
SHI,  Old  Code,)  made  at  special  term,  and  entertained:  Mills  v.  Thurshy,  11 
How.  Pr.  129;  Insurance  Co.  v.  Insurance  Co.,  10  How.  Fr.  844.  And  it  was 
expressly  held  in  Amoux  v.  Homans,  32  How.  Pr.  382.  that  the  court  below 
could  entertain  sucli  application.  The  case  of  Parks  v.  Murray,  109  X.  Y. 
646,  16  N.  £.  Kep.  485.  cited  by  the  speciiil  guardian,  is  not  in  point.  There 
the  appeal  to  the  court  of  appeals  was  perfected  by  filing  and  serving  the  no- 
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tice  of  appeal  and  the  requisite  undertaking,  and,  after  the  appeal  was  per- 
fected, (section  1326,)  the  supreme  court  made  an  order  directing  plaintiff  to 
file  a  new  undertaking.  Held,  the  motion  should  have  been  made  in  the 
£Ourt  of  appeals,  and  not  in  the  supreme  court.  In  the  case  under  consider- 
ation the  appeal  lias  not  been  perfected.  Having  no  doubt  of  the  power  of 
this  court  to  grant  the  application,  there  simply  remains  the  question  whether 
it  ought  to  be  granted  on  the  facts  as  stated  by  petitioner,  which  are  not  con- 
troverted. The  appellant,  I  think.  Las  acted  in  good  faith,  and  his  omission 
to  hie  and  serve  the  undertaking  is  excusable  neglect.    Motion  granted. 


In  re  Stewart's  Wiu.. 

{SurrogcMa  Court,  New  York  County.    November  23, 1888.) 

Wiu*— PaoBATB— Pboot  ot  Dbath. 

'  Testator  went  in  bis  yacbt  on  a  voyage  of  about  20  days,  but  never  reached  his 
destination,  and  neither  the  yacht  nor  any  one  on  board  was  heard  from  afterwards, 
unless  a  similar  vessel,  sighted  by  a  steam-ship  29  days  after  bis  departure,  was  his. 
On  the  day  succeeding  his  depwture,  a  great  storm  occurred,  covering  the  prob- 
able situation  of  the  yacht  at  that  time,  by  which  other  vessels  were  lost,  and  some 
days  after  wreckage  resembling  a  part  of  his  vessel  was  found.  Diligent,  but  in- 
effectual, inquiries  were  ma4e  up  to  the  time  of  filing  the  petition  for  probate,  six 
months  after  his  departure.  Heitd  suiBcient  evidence  of  his  death  to  warrant  pro- 
bate of  his  wilL> 

Petition  for  the  probate  of  the  will  of  William  A.  W.  Stewart,  filed  by  the 
«xecutors  named  therein. 
Stetoart  <t  Sheldon,  for  proponents     i2.  B.  Depo,  special  guardian. 

Bamsoh,  S.  This  is  an  application  for  the  probate  of  a  paper  propounded 
as  the  last  will  and  testament  of  William  A.  W.  Stewart,  and  that  letters  tes- 
tamentary issue  to  the  executors  therein  named.  Testimony  has  been  duly 
taken  by  me.  which  establishes  the  following  facts:  First.  That  Mr.  Stewart 
sailed  from  New  York  on  the  10th  day  of  March,  1888,  at  3  p.  m.,  in  his  yacht 
Oythera.  Second.  His  destination  was  Kingston,  Jamaica.  Third.  The 
length  of  time  usually  consumed  in  making  the  voyage  from  New  york  to 
Kingston  is  18  to  20  days.  Fourth,  Inquiries  have  been  made  by  his  family 
at  the  offices  of  the  West  Indies  steamers,  and  of  the  olBcei-s  of  those  steam- 
ers, for  any  news  of  the  yacht,  all  of  which  have  been  futile,  with  one  excep- 
tion. Capt.  Hubbard,  commander  of  the  steam-ship  Barracanta,  sailing  reg- 
ularly between  New  York  and  certain  ports  of  the  W^t  Indies,  reported  that 
on  the  9th  of  April,  this  year,  about  300  miles  north  of  the  island  of  St.  Kitts, 
he  sighted,  at  2  o'clock  p.  m.,  at  a  distance  of  eif^ht  or  nine  miles,  a  small  ves- 
sel, which  he  took  to  be  yawl  rigged,  (the  Cythera  was  yawl  rigged,)  bound 
south,  apparently  headed  for  the  VViiidward  passage.  No  intelligence  of  this 
vessel  hits  ever  been  received  from  the  point  in  whidi  she  was  seen  by  Capt. 
Hubbard.  She  should  have  made  a  harbor  within  a  week.  Cablegrams  have 
been  sent  to  the  testator,  and  to  the  custom-house  authorities  at  Kingston 
and  the  Azores,  for  news  of  the  yacht.  Those  to  the  testator  have  never  been 
answered,  and  those  to  the  custom-house  authorities  have  been  answered  in 
the  negative.  Letters  to  the  testator  have  been  written,  and  duly  posted,  to 
Hamilton,  Bermuda,  and  Kingston,  Jamaica,  and  have  all  been  returned  by 
tile  posl-ottice  ofllcials,  marked  "Unclaimed."  The  day  following  the  depart- 
ure of  the  Cythera  she  was  reported  in  the  otBcial  maritime  reports  as  having 
been  spoken  Sunday  morning,  about  9  o'clock,  25  miles  east  of  Barnegat, 
bound  souti).  Capt.  lyconhard,  of  tlie  bark  Josie  £.  Moore,  reported  that 
about  March  25th  he  saw,  150  miles  south  by  east  of  Highland  lightSrSome 

>As  to  the  presumption  of  death  arising  from  absence  and  silence,  see  Cox  v.  Ella 
worth,  (Neb.)  'i6  N.  W.  Aep.  400,  and  note;  Stockbridge  v.  Stookbridge,  (Uoss.)  14  N. 
E.  Rep.  WM. 
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iiliin  flUings  of  »  small  vessel,  which,  from  his  description.  Pilot  1!fhIson,  one 
f  llie  owners  of  the  pilot-boat  Enchantress,  was  convinced  belonged  to  the 
Snrhnntress,  which  was  lost  in  the  same  gale.  Forty  miles  south  of  that 
oint  Capt.  J.«unhard  saw,  at  a  distance  of  about  100.  yards,  a  triangular  piece- 
f  decking  eight  feet  or  therenliouts  in  length.  He  described  it  na  being  the- 
ow  of  a  small  vessel,  the  planks  of  which  were  not  over  three  inches  in 
ridlh,  and  laid  parallel  to  each  other.  From  this  description  Mr.  Sheldon, 
rho  was  familiar  with  the  appearance  and  build  of  the  Cythera,  believe>1  that 
his  piece  of  wreckage  was  the  forward  hatchway  of  that  yacht.  Fifth.  On 
be  11th  day  of  March,  at  10  r.  u.,  the  center  of  a  great  storm,  commonly 
nown  as  "the  blizzard,"  wasoff  the  coastof  Norfolk,  V'a.  Sixth.  Theprol>- 
ble  situation  of  the  Cy  thera  at  10  P.  m.  on  March  lltb  was  between  Cape  Henry 
nd  Cape  Hatteras,  if  not  within  the  center,  at  least  within  the  rndius,  of 
hia  storm.  Hearsay  evidence  of  Capt.  Leonhard  and  Capt.  Hubbard  has  been 
ffered  and. received,  and  under  the  decisions  may  be  considered.  FosgaU  v. 
Tpdraulie  Co.,  12;  liarb.  352;  JacTtson  v.  Boneham,  15  Johns.  226.  This- 
vidence,  however,  is  not  of  much  importance,  except  that  it  shows  the  fam- 
[y  and  friends  of  the  testator  have  made  every  effort,  and  exhausted  appar- 
ntly  every  source  of  information,  to  ascertain  news  of  him  and  the  Cythera, 
ut  without  success. 

It  is  well  settled  that  it  is  not  necessary  that  any  specific  period  should 
lapse  to  create  the  presumption  of  death,  hut  that  it  may  arise  whenever  the- 
nets  of  the lase  will  warrant  it.  Stouvenel  v. Stephens, 2  Daly, 319.  And  if 
he  party  whose  death  is  in  question  went  to  sea,  and  nothing  has  been  heard 
f  the  vessel  in  which  he  sailed,  or  of  those  who  accompanied  him,  the  pre- 
uraption,  after  a  sufficient  length  of  time  has  elapsed,  will  be  that  the  vessel 
ras  lost,  and  that  all  on  board  perished.  Merritt  v.  Thompson,  1  Hilt.  553, 
nd  cases  cited.  Where,  when  last  heard  from,  one  was  in  contact  with  some- 
pecific  peril,  this  circumstance  may  raise  a  presumption  of  death,  without 
fgatd  to  the  duration  of  the  absence.  Lancaster  v.  In-iuranne  Co.,  62  Mo. 
21;  Whiter.  Mann,  26  Me.  361.  In  Merritt  v.  Thompson,  supra,  it  was 
I'ld  that  the  presumption  of  death  does  not  rest  upon  the  fact  that  the  party 
ad  not  been  heard  from  for  17  months,  but  on  the  weiglitier  drcumstance- 
liat  the  vessel  had  not  been  heard  from.  In  Qerry  v.  Post,  13  How.  Pr.  118, 
;  was  held  that,  if  a  vessel  has  been  absent  double  the  longest  time  of  a  voy- 
ge,  she  may  be  prt'stinied  to  be  lost;  and  it  follows,  as  a  consequence,  that 
11  perished  with  her,  if  none  of  the  pHSsengevs  or  crew  are  afterwards  heard  of. 

On  March  11,  1841,  one  Leo  Wolf  departed  from  New  York  in  the  steam> 
hip  {^resident.  Nothing  was  heard  of  the  vessel  or  of  her  passengers.  The 
sual  time  to  cross  tlie  Atlantic  was  14  or  15  days,  and  the  longest  passages 
id  not  exceed  28  or  24  days.  It  was  held  that  the  steamer  was  lost  before- 
lay,  1841,  and  that  Leo  Wolf's  death  occurred  before  that  time.  Oppenheim 
.  Wolf,  3  Sandf .  Oh.  623.  I  am  convinced  by  the  evidence  that  Mr.  Stewart 
I  dead,  and  that  his  death  occurred  between  the  10th  day  of  March,  1888,  and 
he  17th  day  of  September,  1888,  the  date  of  the  petition  herein.  The  due  ex- 
cution  of  tlie  paper  propounded  as  his  last  will  and  testament,  and  his  mental 
apaclty  to  make  the  same,  are  shown  by  the  testimony  of  Mr.  Nichols  and. 
It.  Minturn,  the  subscribing  witnesses  thereto.    It  is  admitted  to  probate. 


Tn  re  Haio's  Estate. 

(Surrogate's  Court,  New  York  County.    July,  1888.) 

ExBOBTOBg  AXD  Adminxstratoes— Prookkdinos  to  Skli.  Land — Flkasins, 

Code  CItU  Froc.  N.  Y.  %  2750,  provides  that,  "at  any  time  within  three  years  after 
letterswere  first  duly  panted  •  •  •  upon  the  estate  of  a  decedent,  an  executor 
or  administrator  •  •  •  may  present  to  the  surrog^ate's  court  *  *  *  a  written 
petition  for  a  decree  directing  the  disposition  ot  the  decedent's  real  property, "  etc. 
Held,  that  a  petition  under  this  section  is  not  defective  by  reason  of  its  omissioDi 
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to  state  when  the  letters  testamentary  were  Iscued,  where  It  avers  their  issnanci 
and  states  facts  showing  that  the  proceeding  was  commenced  within  three  yeai 
after  they  were  issued. 

9.  Sura— Power  of  Salb— Fbotisions  of  Will. 

Suoh  petition  need  not  allege  that  the  property  sought  to  be  disposed  of  is  nt 
subject  to  a  valid  power  of  sale  for  the  payment  of  the  debts  or  funeral  arpensei 
where  the  will  shows  such  faot. 

8.  Sams — V-oatb  or  Joim  Owkbr. 

The  deatb  of  decedent's  brother,  who  had  an  interest  In  the  land  sought  to  be  sole 
since  the  commencement  of  the  proceeding,  will  not  affect  the  regularity  of  the  pn 
oeeding ;  the  court  under  Code  Civil  Proc.  IT.  Y.  {  3778,  having  power  only  to  yes 
in  a  purchaser  such  interest  in  the  estate  disposed  of  as  the  decedent  had  at  tli 
time  of  his  death. 

4.  Sim— FaRTIKS— MORTOAaEBS. 

The  holder  of  a  mortgage  upon  the  property  is  not  a  necessary  party  to  the  pn 
oeeding,  since  any  disposition  made  oi  the  property  under  a  decree  would  be  sul 
Jeot  to  tae  lien  of  the  mortgage. 

On  objections  to  the  regularity  of  proceedings  to  seU  the  land  of  Davi 
Haig,  deceased,  instituted  under  Code  Civil  Proc.  N.  Y.  §  2750,  which  pre 
Tides  that  "at  any  time  within  three  years  after  letters  were  first  duly  grants 
within  the  state,  upon  the  estate  of  a  decedent,  an  executor  or  administrate 
*  *  t  may  present  to  the  surrogate's  court  •  *  •  a  written  petitio 
for  a  decree,  •  •  *  directing  the  disposition  of  the  decedent's  real  proj 
erty,"  etc. 

BAiraoM,  S.  This  proceeding  was  brought  by  the  executor  (tf  the  will  c 
the  decedent  for  the  disposition  of  his  real  estate  for  the  payment  of  bia  d«bt! 
It  is  claimed,  In  behalf  of  certain  of  the  parties  interested  in  such  real  estate 
that  the  proceedings  are  flefective  in  certain  particulaia,  which  I  proceed  t 
consider  and  dispose  of  us  follows : 

1.  The  claim  that  tlie  petition  is  defective  by  reason  of  its  omission  to  stat 
when  the  letters  testamentary  were  issued  is  unfounded.  While  failing  t 
show  the  precise  date  of  their  issuance,  the  petition  avers  their  issuance,  an 
states  facto  showing  that  the  present  proceeding  was  commenced  within  thr« 
years  after  they  were  issued.    This  is  sufficient.    Code  Civil  Proc.  §  2750. 

2.  The  will  of  the  decedent  shows  that  the  property  sought  to  be  disposed  c 
is  not  subject  to  a  valid  power  of  sale  for  the  payment  of  the  debts  or  fuuen 
expenses,  and  there  is  nothing  in  the  law  that  requires  the  petition  to  coi 
tain  an  allegation  of  this  fact.    Id.  §  2752. 

3.  Thomas  Haig.  the  brother  of  the  decedent,  who  was  a  party  to  this  pn 
oeeding,  and  is  referred  to  in  the  petition  as  one  of  his  heirs,  and  as  a  peiso 
upon  whose  de<«th,  without  issue,  the  decedent  would  have  become  entitle 
to  an  additional  interest  in  certain  of  the  real  estate  in  the  petition  nientionec 
has  died  since  the  commencement  of  the  proceeding.  It  is  alleged,  and  nc 
disputed,  that  his  heirs  are  parties  thereto.  The  statute  (Id.  8  2778)  reoo^ 
nizes  the  power  of  the  court  to  vest  in  a  purchaser  such  interest  in  the  estat 
disposed  of  as  the  decedent  had  at  the  time  of  his  death,  and  makes  no  pn 
vision  with  respect  to  the  disposition  of  any  estate  or  interest  subsequent! 
acquired.  It  is  therefore  unnecessary  to  inquire  whether  or  not  such  interes 
or  estate  has  been  so  acquired.  The  death  of  the  decedent's  brother  ht 
therefore  no  effect  on  the  regularity  of  this  proceeding. 

4.  The  objection  to  the  omission  to  make  a  party  to  the  proceeding  Vt 
holder  of  a  mortg.ige  upon  the  property  is  of  no  effect.  It  does  not  appei 
that  such  holder  was  a  creditor  of  the  decedent  at  the  time  of  bis  death,  an 
the  allegations  of  the  petition  negative  the  notion  that  he  was.  It  is  state 
on  behalf  of  the  petitioner,  and  not  denied  by  tlie  contestants,  that  the  mori 
gage  was  a  Hen  upon  the  property  when  acquired  by  the  decedent  and  tli 
other  parties  in  interest.    Any  disposition  which  may  be  made  of  such  pro| 
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by  under  the  deci-ee  which  shall  be  entered  hereiji,  would  be  subject  to  the 
n  of  the  mortgage.  The  holder  is  an  unnecessary  party  hereto.  The  pe- 
loner  is  entitlMl  to  a  decree. 


In  re  Leimkauf's  ISigSAjK. 
l9u/rrogate'»  Court,  Westchester  Counby.    September,  1888.) 

[U.8 — CONBTKOOTION— NaTCBK  Or  ESTATB — LIMITATION— TOd  Or  PATMBin. 

A  will  provided  that  the  children  of  the  testatrix  should  not  be  paid  the  principal 
of  legacies  bequeathed  to  them  until  they  arrived  at  a  certain  age,  and  that  in  case 
of  the  death  of  any  child  without  issue  before  arriving  at  such  age,  his  "share  shall 
revert  to  and  form  part  of  the  residuary  estate,  to  be  divided  into  shares,  for  the 
benefit  of  my  surviving  children. "  Held,  that  on  the  death  of  one  of  the  ohildi'en 
without  issue  before  arriving  at  the  specified  age,  the  other  children  were  not  en- 
titled to  the  decedent's  share  until  they  had  arrived  at  such  age. 

Tudlclal  settlement  of  the  accounts  of  Herman  J.  Leinkauf  and  others  u 

scutors  of  the  will  of  DouHb  Leinkauf,  deceased. 

A  S.  K.  Blauvelt,  for  the  executors.     Wm,  Bernard,  special  guardian. 

CoFFtN,  S.  All  that  seems  to  be  necessary  in  this  matter  is  to  ascertain 
3  meaning  and  intention  of  the  testatrix,  as  expressed  in  her  will.  She  was 
ice  married,  her  first  husband's  name  being  Cohen.  After  making  provia- 
1  for  her  last  husband  she  disposed  of  the  residue  of  her  estate  by  directing 
to  be  divided  into  seven  equal  shares  for  her  then  seven  children,  of  whom 
ree  were  sons,  and  four  daughters,  all  of  whom  were  minors,  with  one  ex- 
}tion.  Each  son's  sluure  she  directed  to  be  invested  on  bond  and  mortgage 
sufficient  real  estate,  in  the  executors'  names,  the  interest  or  income  aris- 
l  therefrom  to  be  paid  to  her  son,  Samuel  M..  Cohen,  who  was  of  age,  until 
should  arrive  at  the  age  of  80  years,  when  he  w^s  to  be  paid  the  principal 
his  share.  The  income  of  the  shares  of  the  sons  who  were  minors  was 
be  paid  to  their  respective  guardians  for  their  support  apd  education,  until 
9y  shonld  severally  arrive  at  the  age  of  21  years,  when  the  income  was  to 
paid  to  them  personally;  and  when  they  respectively  attained  the  age  of  30 
irs,  each  one's  piineipid  was  to  be  paid  to  him.  The  executors  were  also 
thorized,  in  their  discretion,  to  make  advances  to  tl^e  sons  out  of  their  re- 
ictive  shares  after  they  had  attained  the  age  of  25 years, provided  that,  such 
ranees  should  not  exceed  one-half  of  e»ch  share.  The  shares  of  the  girls 
ire  to  be  Invested  in  like  manner,  and  the  income  to  be  applied  to  sup- 
rt  and  education,  nntil  ttiey  wwe  respectively  married,  or  became  21,  when 
was  to  be  paid  to  them  for  life,  with  repaainder  to  their, issue;  and  in 
le  of  death' without  issue,  the  share  of  the  one  so  dyii^  was  given  to  the 
rviving  children,  in  equal  proportions.  Then.,  by  a  subsequent  clause,  it 
IS  provided  that  "in  case  of  the  death  of  any  or  either  of  my  sons  before  be 
they  shall  have  received  the  whole  of  his  or  their  share  or  shares,  such 
ire  or  shares  of  said  deceased  son  or  sons,  or  the  remainder  thereof,,  as  the 
le  may  be,  shall  immediately  on  such  decease  hie  paid  oyer  to  tlie  lawful  is- 
9  of  said  son  or  sons,  in  equal  proportions,  share  and  share  alike.  Should 
;h  deceased  son  or  sons  leave  no  lawful  issue,  then  such  share  or  shares 
ill  revert  to  and  form  part  of  my  residunry  estate,  to  be  divided  into  shares 
'  the  benefit  of  my  surviving  children,  as  aforesaid. "  A  provision  was  also 
ide  for  letting  in  any  after-born  children  to  share  in  the  residuum,  in  the 
ne  manner  and  under  the  same  restrictions  as  given  to  the  children  then 
ing.  She  had  such  after-born  children.  One  of  the  sons  has  died,  pending 
3  administration  of  the  estate,  at  the  age  of  25  years  and  upwards,  but  un- 
r  80,  and  without  issue.  The  question  is.  are  the  surviving  brothers  and 
ters  now  entitled  to  'his  share,  or  what  may  remain  of  it — being  about  8980 
in  possession,  or  must  it  still  be  held  by  the  executors?  It  seems  very  clear, 
il  it  is  so  held,  tliat  in  the  very  language  of  the  will  his  "sliafe  shall  revert 
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to  and  form  part  of  the  residuary  estate,  to  be  divrded  into  shares  for  the  Ik 
eftt  of  my  surviving  children,  as  aforesaid."  It  now  forms  a  part  then 
henceforth,  just  as  if  he  never  had  existed,  and  must  be  held  by  the  exec 
tors,  be  invested  by  tliem,  the  income  applied,  and  the  other  sons'  sba: 
thureof  be  paid  over  to  them  on  their  attaining  the  specified  age,  except  i 
share  of  Samuel  M.  Ck>hen.  who,  being  over  30  years  old,  is  entitled  to  his, 
once. 


Foley  v.  Stonx. 
(Supreme  Cowrt,  Special  Term,  First  Department    October  18, 1888.) 

1.  CJOXTBMPT — DECEmON — WORTHLBBS  BdRBTIKS— ObDER  OF  ARREST. 

PUdntifl,  her  attorney,  and  sureties  on  an  undertaking  for  the  arrest  of  defei 
ant,  are  guilty  of  contempt  where  they  have  Imposed  upon  the  court  in  procuri 
the  acceptance  6f  the  undertaking  with  worthless  sureties. 
S.  BufB— Peualtt. 

The  order  of  arrest  having  been  set  aside  and  judgment  recovered  on  the  und 
taldng,  the  parties  in  contempt  will  be  punished  oy  an  order  requiring  them  to  f 
the  amount  of  the  judgment  or  be  imprisoned. 

Emma  Foley  brought  action  against  Alfred  G.  Stone  for  an  assault,  a 
procured  his  arrest  upon  giving  an  undertaking  in  the  usual  form,  wi 
Charles  £.  Bergeman  and  William  H.  Ottman  as  sureties.  The  order  of  i 
rest  was  afterwards  vacated,  and  the  summons  set  aside,  and  Stone,  in  an  i 
tion  for  false  arrest,  recovered  judgment  against  Miss  Foley  and  her  suret: 
for  $565.04.  The  sureties  being  insolvent,  he  now  moves  in  the  original  i 
tion  for  an  order  punishing  the  plaintiff,  her  attorney,  W.  Duryee  Hughi 
and  the  sureties  for  contempt  In  procuring  the  order  .of  arrest  upon  tbegivii 
of  an  undertaking  with  worthless  sureties. 

JS.  P.  Wilder,  for  the  motion.    W.  Duryee  Hughes,  opposed. 

O'Bribk,  J.  Upon  this  motion  to  punish  plaintiff,  ber  attorney,  and  sui 
ties  for  contempt  ib  procuring  and  offering  irresponsible  sureties  npon  i 
undertaking  on  arrest,  on  the  merits  it  should  be  granted.  There  can  bei 
doubt  from  a  perusal  of  ttie  papers  that  both  the  court  and  the  defendant  ha 
been  imposed  upon  by  plaintiff  and  her  attorney  in  having  procured  the  arrc 
of  the  defendant  by  offering  an  undertaking  with  worthless  sureties.  In  vi« 
of  the  language  of  the  letirned  judges  In  Eagan  v.  Lynch,  8  Civil  Proc. 
237,  and  in  StepheTison  v.  Hanson,  6  Civil  Proc.  R.  45,  no  comments  by  me 
to  the  disfavor  with  which  the  court  will  aiways  regard  an  attempt  to  decei 
it,  are  necessary.  It  remains,  therefore,  but  to  determine  what  punishme 
should  be  meted  out  to  the  parties  for  the  imposition  practiced.  The  defeo 
ant  obtained  a  judgment  upon  the  undertaking  in  the  sum  of  8565.04.  The 
is  no  doubt  that  additional  expense  has  been  entailed  on  the  defendant  in  t 
other  actions  against  liim.  Under  the  circumstances,  however,  I  am  inclin 
to  the  opinion  that  the  proper  punishment  in  this  case  is  to  impose  a  fine  t 
the  amount  of  the  judgment,  namely,  8565.04,  on  the  plaintiff,  ber  attorne 
and  the  two  sureties  together,  and  in  default  of  the  payment  thereof  with 
20  days  from  the  entry  of  the  order  herein,  that  they  and  each  of  them  be  ii 
prisoned  for  a  period  of  three  months.  As  to  William  Ottman,  Sr.,  in  vie 
of  his  explanations,  and  the  failure  to  establish  his  knowledge,  he  should  n 
be  included  in  either  fine  or  imprisonment.    Ordered  accordingly. 


In  re  Hall's  Will. 
(Sufyreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 
Wills — Undue  Intlubxce — Evidence. 

The  fact  that  testatrix,  who  left  two  sons  and  the  children  of  a  deceased  daughb 
gave  nothing  to  one  of  the  sons,  except  in  case  of  the  death  of  the  daughter's  cl 
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dren,  does  not  prove  that  the  will  was  obtcUned  by  fraud  or  undue  Influence;  she 
having  given  personal  direotlons  about  the  provisions  of  the  will  while  of  sound 
mind.^ 

Appeal  from  surrogate's  court,  King's  connty. 

Appeal  from  a  decree  of  the  surrogate's  court  admitting  to  probate  a  paper 

irporting  to  be  tlie  will  of  Mary  Hall,  deceased.     The  petition  for  probate 

Hs  filed  by  Peter  Coraerford,  who  was  named  an  exec.'utor  jointly  with  Michael 

.  Doyle,  and  prcibate  was  contested  by  Thomas  F.  Hall,  her  son,  who  ap- 

sals  from  said  decree. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Jamea  P.  Kiemann,  for  appellant.     George  F.  Elliott,  for  respondent  Ben- 

min  F.  Hall.    S.  M.  &  D,  B.  Mmker,  for  executors,  respondents.    A,  O. 

ransioli,  special  guardian. 

Barnard,  F.  J.  The  execution  of  the  will  In  question  is  fully  proven. 
be  instruction^  were  given  by  the  testatrix  to  the  person  who  drew  the  will, 
irsonally.  After  it  was  drawn  it  was  read  over  to  her.  She  corrected  it  in 
me  minor  particulars,  and  then  executed  it  under  all  legal  forms.  No  de- 
al of  this  is  attempted.  Both  the  witnesses  testify  to  her  soundness  of  mind 
id  freedom  from  all  restraint.  She  was  about  67  years  of  age,  was  a  widow, 
td  2  sons  living  and  the  children  of  a  deceased  da,ughter,  and  died  4  days 
ter  making  the  will.  One  of  the  sons  was  given  nothing  by  the  will,  except 
.  case  of  death  of  children  of  deceased  daughter,  and  he  contests  her  will  as 
'ing  obtained  by  fraud  and  undue  influence.  Apart  from  unequal  division 
the  property,  there  is  no  proof  whatever  either  of  fraud,  misrepresentation, 
iress,  or  undue  influence,  and  it  is  not  a  legal  principle  to  infer  them,  or 
ther  of  them,  from  the  inequality  itself,  and  from  it  alone.  Assuming  a 
luipetent  testatrix,  she  was  not  bound  to  show  why  she  disinherited  one  of 
;r  children  in  order  to  entitle  her  will  to  probate.  Citdnty  v.  Cudney,  68 
.  Y.  152;  Marx  v.  McQlynn.  88  N.  T.  357;  In  re  Martin,  98  N".  Y.  198. 
be  exceptions  are  unimportant  in  this  view.  It  was  quite  unimportant 
hetlier  the  testatrix  had  once  made  a  will  in  which  her  son  Thomas  was  pro- 
ded  for,  nor  was  it  important  to  prove' the  condition  of  Thomas  Hall's  af<- 
irs.  There  were  claims  against  him ,  and  if  his  mother  preferred  to  give  her 
operty  to  her  other  children  it  was  her  right  to  do  so.  The  decree  should 
I  afBrmed,  with  costs.    All  concur. 


Kbt^t  v.  Wobbler  etal. 
{Supreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

>l!8TITDTIONAl,  LaW— TaXATIOW— CiTT  OF  BBOOKITS. 

LawsN.  Y.  188S,o.  lU,  relating  to  reassessment  of  city  taxes  in  the  city  of  Brook- 
lyn is  oansUtnUonaL    FoUowiag  TerriU  v.  Wheeler,  2  S.  T.  Supp.  86. 

Appeal  from  circuit  court.  Kings  county. 

Argued  before  Barnard,  P.  J.,  and  Utkman  and  Pratt,  JJ. 

A.  H.  A  W.  E.  Othom,  for  appellants.    Hxird  d-  Orim,  for  respondent. 

Pratt,  J.  So  far  as  it  can  be  done  by  this  general  term,  the  constitution- 
Ity  of  tlie  act  of  1883,  c.  114,  was  settled  by  the  case  of  Terrtll  v.  Wheeler, 
N.  Y.  Supp.  86,  (decided  June,  1888.)  We  are  bound  by  that  decision,  and 
requires  the  affirmance  of  the  judgment  appealed  from.    It  is  argued  by  ap- 

'Bzclosion  of  one  son  from  a  share  In  testator's  estate,  for  the  benefit  of  other  sons, 
«•  not  show  vndue  iufluenoe.  In  re  Olookner's  Will,  3  N.  Y.  Supp.  97.  Bee,  also,  on 
•  sniiijeot  at  nndne  inflvenoe  in  the  exeontlon  of  a  will,  and.what  is  evidenoe  tliereoC 
alcomaon  v.  Graham,  (Iowa,)  89  N.  W.  Bep.  179,  and  note;  In  le  Sooie't  Will,  ant*, 
9,  and  note. 

v.8N.Y.8.no.6 — 19 
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pellanU  that  the  notices  proved  are  not  sufiScientlj  specific  in  describing  the 
lands  affected,  and  the  owners  of  tlie  lands.  We  are  not  of  that  opinion,  and 
must  afBrm  the  judgment. 


HiNz  t>.  Stakin. 
(Supreme  Court,  Otneral  Term,  Second  Department.    December  18, 188S.) 

NlGLIOENCE — CONTBIBCTOBY  NeQLIOBNOB — InJUBIBB  A.T  BATHINO-PI.ACB. 

Plaintiff's  Intestate,  while  diving  from  a  trapeze  on  defendant's  beach,  strudchls 
head  against  a  roclc  under  the  water,  and  was  Icilled.  The  deceased  had  been  sit- 
ting for  about  two  hours  in  full  view  of  the  bathing-plaoe,  during  which  time  the 
water  was  filled  with  bathers,  many  of  whom  were  wading  in  the  water,  wldch  waa 
not  more  than  8V  feet  deep.  The  trapeze  was  about  15  feet  high.  Held,  that  de- 
ceased was  negUgent,  and  a  nonsuit  should  have  been  granted.  Vysmax,  J.,  dis- 
senting. 

Appeal  from  circuit  conrt.  Westchester  county. 

Action  by  John  K.  Hinz,  administrator  of  Oscar  C.  Hinz,  against  Jobn  H. 
Starin,  brought  pursuant  to  Code  Civil  Proc.  §  1902,  to  recover  damages  for 
the  death  of  plaintiff's  intestate  while  bathing  at  Glen  Island,  caused  bj  de- 
fendant's negligence.  The  action  was  first  tried  before  Justice  Dykman  and 
a  jury,  which  resulted  in  a  verdict  for  plaintiff  for  $4,000.  On  appeal  the 
judgment  was  reversed,  and  new  trial  ordered.  (46  Hun,  526,)  which  re- 
sulted in  a  verdict  fur  plaintiff  for  65,000.  From  a  judgment  on  this  ver- 
dict, and  an  order  denying  a  motion  for  new  trial  on  the  minutes,  defendant 
appeals. 

Argued  before  Pratt,  Ccllem,  and  Dykuam,  JJ. 

D.  A  &,  Qoodrioh,  for  appellant.    Martin  J.  Keogh,  for  appellee. 

Fbatt,  J.  For  about  two  hours  befbte  the  accident  the  deceased  was  sit- 
ting in  pMn  sight  of  the  bathing-plaoe,  and  but  a  short  distance  therefrom. 
During  all  that  time  the  water  was  filled  with  bathers,  and  when  he  entered 
it  great  numbers  of  them  surrounded  the  trapeze;  many  of  them  wading.  At 
that  time.UiK  water  was  not  more  than  three  and  one-half  feet  deep,  and  it  is 
not  conceivable  that  he  could  be  ignorant  of  its  shallowness  when  he  climbed 
the  structure  from  which  he  plunged.  He  must  have  got  tliat  knowledge 
while  making  his  way  to  the  structure,  and  he  could  not  fail  to  see  the  people 
who  were  wading.  This  act  of  plunging  from  a  height  of  14  or  15  feet  into 
such  shallow  water  was  one  of  glaring  negligence.  It  was  an  act  that  the  pro- 
prietor could  not  reasonably  anticipate,  and  therefore  was  not  compelled  to 
guard  against.  In  respondent's  brief  it  is  suggested  that  some  conflict  of  ev- 
idence exists  as  to  whether  persons  were  at  the  time  wading  in  the  water. 
We  do  not  find  any  conflict.  Numerous  persons  testify  to  the  fact,  among 
them  the  mother  of  the  deceased.  We  think  the  negligence  of  deceased  ap- 
pears conclusively,  and  that  a  nonsuit  should  have  been  granted.  Judgment 
reversed;  new  trial  granted;  coats  to  abide  the  event. 

Dtkuam,  J.,  {dissenting.)  This  is  an  action  for  the  recovery  of  compen- 
sation for  the  pecuniary  injuries  resulting  from  the  death  of  the  plaintiff's 
intestate,  ensuing  from  the  wrongful  act  or  neglect  of  the  defendmit.  The 
defendant  in  this  action  is  the  proprietor  of  Glen  Island,  in  Long  Island 
sound,  near  New  Rochelle,  which  he  appropriates  to  the  use  of  the  public  for 
hire  as  a  resort  for  pleasure,  and  among  other  devices  for  the  amusement  of 
his  patrons  he  has  prepared  a  Ijatbing-place,  where  they  can  swim  and  disport 
themselves  in  the  waters  of  the  sound.  In  the  place  so  set  apart  for  bathing 
purposes  there  was  erected  a  frame  similar  to  a  gallows  frame,  from  the  cruas- 
beam  of  which  depended  five  ropes,  three  with  rings  and  two  sustaining  a 
bar,  which  were  designed  for  use  by  persons  in  the  water  as  instruments  of 
diversion.    The  cross-beam  was  a  timber,  C  inches  square,  and  it  was  10  or 
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12  feet  above  the  water  at  high  tide,  and  17  or  19  feet  at  low  water,  and  gome 
strips  of  boards  were  nailed  on  tlie  upright  standards  or  legs.  About  the  mid- 
dle of  the  month  of  July,  1885,  the  deceased  man  visited  Glen  Island  with  his 
family,'  to  spend  the  day  in  pleasure,  and  went  into  the  water  at  the  bathing- 
place  after  the  payment  of  the  customary  charge.  He  ascended  the  frame 
structure,  and  plunged  into  the  water,  and  struck  his  head  against  a  stone, 
and  fractured  his  skull,  and  be  died  the  same  evening  from  the  effect  of  the 
Injury.  The  negligence  charged  against  the  defendant  is  want  of  care  in  the 
preparation  of  the  bathing  groands,  and  in  permitting  the  use  of  the  frame 
structure  for  diving  from  its  top. 

Much  of  tlie  controversy  upon  the  trial  clustered  round  the  structure,  and 
the  plaintiff  Introduced  testimony  tending  to  establish  the  habitual  use  of  the 
same  in  tlie  manner  it  was  used  by  tlie  decedent,  and  that  many  persons  swam 
out  to  it,  and  leaped  from  it  into  the  water,  in  his  presence,  on  that  day,  with 
safety,  in  the  same  manner  he  undertook  to  do.  The  defendant  strove  to 
prove  an  entirely  different  purpose  in  the  erection  of  the  structure,  and  its 
appropriation  and  use  in  connection  with  the  rings  and  bar  only.  When  the 
case  was  submitted  to  the  jury  these  antagonistic  theories  were  fully  pre- 
sented by  the  charge  of  the  trial  judge,  whicE  was  so  favorable  to  the  defend- 
ant as  to  induce  his  counsel  to  insist  that  consistency  required  him  to  direct 
a  verdict  for  his  client. 

In  the  charge  the  jadge  spoke  of  the  m&chine  as  follows:  "It  was  not 
adapted  to  diving  from  the  top  of  it,  and  this  accident  happened  because  the 
deceased  dove  from  the  top.  I  will  say  this  to  you,  that,  although  this  con- 
trivance was  manifestly  not  built  for  the  purpose  of  diving  from  its  top, 
Starln  cannot  be  held  liable  for  an  occasional  unpermitted  use  by  bathers  of 
the  structure  for  the  purpose  of  diving  from  its  top,  headforemost,  into  the 
water.  What,  then,  is  the  stand-point  from  which  you  should  view  the  case? 
Mr.  Starln  may  adopt  this  contrivance  for  the  purpose  of  diving  from  it  just 
as  well  as  if  he  tod  built  it  for  that  purpose,  and  that  is  tlie  point  that  I  have 
concluded  to  send  to  you.  If  there  be  evidence  that  Starin  and  his  men  in  charge 
generally  invited  the  bathers  to  go  upon  the  top  of  this  machine  and  dive  head- 
foremost into  the  water,  and  that  invitation  was  generally  accepted,  even 
thougli  the  structure  was  built  for  another  purpose,  then  Starin  is  just  as  lia- 
ble as  if  he  had  built  it  for  the  purpose  of  diving  from  it  in  the  first  instance. 
On  that  question  these  parties  differ.  It  is  a  question  that  you  have  gut  to 
settle.  The  plaintiff  has  given  proof  tending  to  show  that  diving  from  the 
top  of  this  machine  continued  for  years,  and  that  the  instructions  to  the  em- 
ployes were  not  to  permit  diving  when  it  was  less  than  three-quarter  tide. 
If  Starin  adopted  this  machine,  if  he  omitted  to  furnish  a  safe  place  for  the 
purpose  for  which  he  adopted  it,  or  to  have  persons  at  hand  there  to  warn 
people  who  were  ignorant  of  the  danger,  then  jou  will  say  whether  the  first 
branch  of  this  action  is  made  out, — whether  Starin  omitted  to  do  something 
tliat  he  ought  to  have  done  for  tlie  safety  of  the  people  whom  he  invited  to 
dive  from  this  machine.  If  you  find  against  the  plaintiff  upon  tlmtquestion, 
that  is  the  end  of  the  action;  but  if  you  find  for  the  plaintiff  upon  that  point, 
then  it  was  the  duty  of  the  deceased  to  furnish  use  of  his  senses  in  protecting 
himself  from  danger.  Therefore  if  he,  as  a  prudent,  vigilant  man,  could  see 
bow  deep  the  water  was,  and  that  it  was  too  shallow  to  be  used  for  the  pur- 
pose of  diving  in  that  way,  or  if  it  was  by  reason  of  his  omission  to  look  that 
be  did  not  see  the  danger  that  was  apparent,  in  either  case  the  plaintiff  fails. 
If  he  could  have  seen  by  the  bathers  standing  in  the  water  that  it  was  slial- 
low,  and  he  omitted  to  look  and  judge  of  the  facts  that  were  existing  round 
him  when  about  to  take  a  plunge  of  that  kind,  he  whs  guilty  of  negligence." 
Then  at  the  close  of  the  charge,  wliicb  placed  before  the  jury  the  questions  in- 
volved as  we  have  seen,  the  following  requests  and  rulings  were  iimde; 
"  Couruel  /or  D^endant.  1  ask  you  to  charge  that  the  defendant  is  not  a  guar- 
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antorof  the  safetiy  of  the  structure  for  any  other  purpose  than  that  for  which 
it  was  erected. "  So  charged.  "Second.  That  the  defendant  is  not  a  guaran- 
tor that  the  structure  was  safo  to  dive  from  the  top  of  it."  So  charged. 
"Third.  I  ask  your  honor  to  flireet  a  verdict  for  tlie  defendant."  Uefuseil, 
and  defendant  excepts.  "  Fourth.  To  charge  that  if  the  jury  believe  from  the 
evidence  that  the  structure  was  bnilt  simply  to  support  trapeze  and  rings,  and 
to  enable  bathers  to  use  them,  that  the  plaintiff  cannot  recover.  The  Court. 
I  so  charge.  I  said  that  unless  there  be  proof  in  the  case  that  this  was  used, 
adapted,  and  adopted  for  a  different  purpose,  tliere  would  be  no  action;  but 
if  by  a  general,  universal,  or  subsequent  universal  invitation  people  were 
naked  to  dive  from  that  thing,  the  defendant  is  just  as  liable  as  if  he  bad  built 
it  for  the  purpose.  Mr.  Goodrich.  I  pass  over  several  of  these  requests  to 
come  to  this  one:  Fifth.  That  the  deceased  was  not  at  iiberty  to  place  him- 
self in  a  position  Vf  here  be  might  have  Icnown  he  would  be  more  or  less  ex- 
posed to  danger,  without  taking  means  to  ascertain  whether  sudh  danger  px- 
isted.  T?ie  Court.  Don't  you  think  I  have  covered  that?  Mr.  Goodrich. 
I  don't  think  you  did.  The  Court.  I  said  that  if  he  could  have  seen  by 
looking  at  other  bathers  standing  in  the  water  that  it  was  dangerous,  or  if 
be  might  have  seen  had  he  looked,  and  he  did  not  look,  the  plaintUt  cannot  re- 
cover. I  went  further  than  your  proposition.  Mr.  Goodrich.  I  ask  your 
honor  to  charge  that  the  structure  from  which  the  intestate  plunged  was 
clearly  not  designed  to  be  used  in  Such  manner  as  he  used  it.  TJie  Court.  It 
was  not  built  for  that  purpose;  no  doubt  of  that.  ilfr.  Goodrich.  I  don't 
think  your  honor  goes  quite  so  far  as  I  ask  you  to.  I  ask  you  to  charge  that 
that  structure  from  which  Hinz  plunged  was  clearly  not.Uesigned  to  be  used 
in  the  manner  in  which  he  used  it.  The  Court.  Well,  I  will  charge  tliat. 
There  is  no  doubt  of  that.  I  have  said  to  the  jury  that  the  machine  gives  its 
own  evidence  as  to  what  its  purpose  was,  but  by  general  invitation  they 
might  have  changed  its  purpose.  Mr.  Goodrich.  Then  I  ask  your  honor 
again  to  direct  a  verdict  for  the  defendant. "  Refused.  Defendant  excepts. 
"I  ask  your  honor  to  charge  that  there  is  no  evidence  at  all  in  tbis  case  that 
there  was  no  stone  or  rock  exposed  on  the  day  of  the  accident.  The  Court, 
I  will  leave  that  tothe  jury  tossy."  Defendant  excepts.  "  Mr.  Goodrich. 
I  ask  your  honor  to  say  that  there  is  no  evidence  of  that  The  Court.  I  will 
not  say  as  a  matter  of  law  that  there  is  no  evidence.  I  leave  wliat  there  is  to 
the  jury,  and  I  do  not  want  the  jury  to  understand  from  that  that  my  opinion 
is  that  there  is  no  evidence.  I  don't  want  an  opinion  any  way.  I  leave  it 
to  them.  Mr.  Goodrich.  I  ask  your  honor  also  to  charge  that  there  is  no 
evidence  that  Starin  knew  that  any  person  dove  from  thia  machine.  The 
Court.  I  will  not  charge  any  dilTerently  from  what.  I  have  charged."  Ex- 
ception taken. '  "I  will  agree  with  yon  that  Starin  is  not  personally  impli- 
cated in  the  case,  but  his  superintendent,  and  the  persons  who  controlled 
—  Mr.  Goodrich.  Then  I  ask  your  honor  to  charge  that  there  is  no  evi- 
dence in  this  case  that  any  one  of  Starin's  employes  ever  saw  anybody  dive 
from  it"    Refused.    Defendant  excepts. 

The  charge  thus  laid  a  heavy  load  upon  the  plaintiff,  for  the  jury  was  not 
permitted  to  make  a  verdict  in  his  favor  unless  the  defendant  by  general  in- 
vitation had  changed  the  original  design  of  the  frame  structure,  and  intro- 
duced its  use  for  the  purpose  to  which  the  decedent  appropriated  it.  Vet  the 
burden  was  successfully  sustained,  and  the  fact  required  from  the  jury  was 
found  in  the  plaintiff's  favor,  as  the  verdict  proves.  There  was  no  exceptiun 
to  the  charge  upon  that  subject,  and  it  was  assumed  that  there  was  te.<<timony 
in  the  case  sufficient  to  justify  the  submission  of  the  question  of  fact  to  the 
jury,  and  so  indeed  there  was,  and  tlie  verdict  is  sustained  by  the  eviilene**. 
Then  we  have  this  case:  The  intestate  of  the  plaintiff,  at  the  invitaiion  of 
the  defendant,  and  for  his  benefit,  entered  upon  his  premises,  went  into  the 
bathing-place,  and  used  the  structure  as  he  saw  other  bathers  use  it  witii. 
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safety,  without  warning  or  notice  of  danger;  and  those  facts  make  a  case 
Mgiiiiist  the  defendant,  and  sustain  the  judgment  in  question.  The  owner  of 
real  property. is  bound  to  tlie  use  of  care  and  diligence  to  Iceephis  premises  in 
A  safe  condition  for  the  use  of  persons  who  come  upon  the  same  for  apurpose 
beneflcial  to  him,  and  such  persons  h^ve  a  right  to  assume  tlie  sate  condition 
of  such  premises  while  appropriating  the  same  to  the  purpose  for  which  they 
were  customarily  used,  bhear.  &  ^.  Keg.  §g  498,  499a.  The  same  doctrine 
is  enunciated  by  the  court  of  appeals  in  the  case  of  Camp  v.  Wood,  76  N.  Y. 
92.  The  exceptions  taken  present  no  error,  and  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  with  costs. 


BkYBIOH  «.  LlBBLBB  et  <U. 

(Supreme  Court,  Oenefal  Terrh,  Second  Department.    Deoember  18,  1888.) 

OwpOBATioits — Contract  to  Iisitk  Stock — Cbabtbb. 

Defendants  agreed  to  form  a  joint-stook  company  with  a  capital  atook  of  8U),000, 
A  •WO  shares,  of  825  each ;  .''tbfft«a^  cqinmny  ttmX  inunediately,  a^d  not  later  than 
16  days  after  it^  Incorporation,  issue;  898  additional  shares,  ol  886  each,  which 
anares'  Shall  be  cohsldered  *  *  *  as  paid  iip  in  full,  and  which  shidl  M  nven 
and  turned  over  free  of  oharn  "  to  plain  tifl,  in  consldAEatlon  for.  which  platntlfl  was 
to  give  the  cosuMny  an.exalaBive'Vcjsiue  to  m'anufaoture  under  his  patent  during 
its  full  term.  Sela,  that  it  was  defe^tOEuits'  dutjjU)  fraine  axsharteiliroad  enou^n 
to  authorize  the'Mue  6f  stock  for  the  adoitlonalSw  shares,  and  It  was  no  exotise  for 
failure  to  4ellyer  sucbiStock  tbat  .the  okacter  did  not  authorize  its  issue. 

Appeal  from  drcoit  oouM,' Kings  county. 

This  was  nn  action  brought  by  Richard  W.  Beyrioh  against  Nathan  Ballln 
tmi  Theodore  A.  Liebler,  Jr.,  to  recover  damages  for  breach  of  a  contract  to 
deliver  shares  of  Corporate  stoclc.  BaUin  died  pending  the  action.  The  con- 
tract was  made  between  defendants  of  the  first  part,  and  plaintiff  and  one 
John  J.G.  C.  Schmidt  of  the  second  part,  and  is  as  foltowa: 

""Whereas,  the  aforesaid  BeyriiA  aqd  Schmidt  are  each  tlie  sole  owners  of 
one  undivided  one-Half  interest  in  a  United  States  patent  for  an  improvement 
jn  waist  patterns,  the  patent  being  dated  Octolver  6,  1885,  and  numbered 
327,725;  and  whereas,  said  Ballin  and  Liebler  being  desirous  of  manufactur- 
ing said  patterns  and  kindred  articles, «nd  ai-e  al)out  to  organize  a  company 
for  that  purpose,  to  be  incorporated  under  chapter  611,  Laws  of  1875,  of  the 
state  of  New  York,  and  acts  amendatory  thereof:  Now,  therefore,  it  is 
agreed  by  and  between  the  parties  hereto  as  foUows:  <f  *  *  The  said 
Ballin  and  hiebler  liereby  agiee  and  bind  ttietnselves  to  dnly  form  a  joint- 
stock  company,  under  the  act  hereinbefore  mentioned,  whose  business  it  shall 
be  to  manufacture  and  sell  paper  patterns,  charts  and  kindred  articles,  under 
aforesaid  patent,  or  otherwise;  and  said  Ballin  and  Liebler furtiier  agree  and 
bind  themsdves  tbat  they  will  cause  said  company  to  do  and  act  towards 
aaid  Beyrlch  and  Schmidt  as  hereinafter  statt  d,  namely,  said  company  shall 
reformed  and  incorporated  forthwith,  and  not  later  than  December  1,  1885, 
with  a  capital  stock  of  ten  (10)  thousand  dollars,  in  four  hundred  shares  of 
twenCy-flve  dollai-s  each.  *  *  *  It  is  agreed  that  said  company  shall  im- 
mediately, and  not  later  than  ten  (10)  days  after  its  incorporation,  issue  three 
hundred  and  ninety-two  (892)  additional  shares,  of  twenty-flve  dollars  each, 
«rbich  shares  shall  be  understood  and  considered  by  said  company  as  paid  up 
In  full,  and  which  slmll  be  given  and  turned  over  free  of  ctiarge  to  said  Bich- 
ard  W.  Beyiich,  of  Brooklyn.  It  Is  further  agreed  that  the  said  company 
dhall,  as  one  of  the  considerations  of  this  Contract,  pay  unto  said  John  J.  G. 
0.  Schmidt,  of  New  York  city,  a  royalty  for  each  clwrt  or  pattern  manufact- 
ured and  sold  by  tliem  under  this  patent,  as  follows:  One  (1)  cent  for  each 
Manilla  paper  pattern,  or  of  similar  value,  an<l  one-half  (^)  of  one  cent  for 
each  tissue  paper  pattern,  or  of  similar  value;  such  royalty  to  be  paid  on  the 
last  day  of  each  month.    Said  company  shall  also  employ  said  Sclimidt  as 


Digitized  by 


Google 


294  KEW   YORK   SUPPLEMENT.  [Sup.C 

clerk  in  the  company's  business  from  1st  November,  1885,  to  31st  Octob< 
1886,  at  a  salary  not  less  than  fifteen  (15)  dollars  per  week.  It  is  fiirth 
agreed,  and  expressly  stipulated,  that  the  sole  license  specified  liereinaft 
shall  become  null  and  void  if  from  the  1st  of  January,  1887,  the  total  of  ro 
alties  to  be  paid  to  said  Schmidt  should  not  amount  for  the  year  1887,  ai 
every  year  thereafter,  to  at  least  twelve  hundred  (1,200)  dollars  per  annui 
It  is  ai^o  expressly  stipulated  and  agreed  that  the  hereinafter  specified  licen 
shall  only  be  given  to  said  company  nnder  the  condition  that  said  compai 
shall  bind  itself  never  to  sell,  relicense,  transfer,  or  part  with  said  license 
part  thereof,  except  by  the  written  consent  of  both  said  B.  W.  Beyrich  and 
J.  O.  C.  Schmidt.  In  consideration  of  the  performance  of  the  above  com 
Uons,  the  party  of  the  second  part,  said  Bejrich  and  Schmidt,  do  hereby  agt 
that  they  will  duly  license,  by  an  instrument  in  writing,  the  said  ronapa 
to  solely  manufacture,  etc.,  under  said  patent,  or  any  reiasue.  renewal,  or  c 
tension  thereof,  for  the  full  term  of  the  patent,  and  that  they  will  give  tl 
sole  control  of  the  patent  to  the  said  company  immediately  after  its  lawi 
incorporation.    *    •    •" 

The  court  held  that  the  contract  by  defendants  to  issue  the  additional  shai 
to  plaintift  was  illegal,  and  witboqt  consideration,  and  dismissed  the  coi 
plaint.    Flaintifl  appeals. 

Argued  before  Baknabd,  P.  J.,  and  Dtkman  and  Pkatt.  .7 J. 

L,  A.  Fuller,  for  appellant.    Smith  A  Bowman,  for  respondent. 

Barnard,  F.  J.  The  agreement  upon  which  this  action  is  based  is  p< 
fectly  fair,  and  was  intended  by  the  parties  to  it  to  be  performed.  The  e^ 
dence  is  clear  that  it  has  not  been  performed,  and  the  only  question  is  whetli 
the  non-performance  is  excused  in  any  legal  way.  The  plaintiff  and  o 
Schmidt  owned  a  patent-right  for  an  improvement  in  waist-patterns.  T 
defendants  Liebler  and  Ballin  were  desirous  of  manufactariag  under  tb 
patent,  and  to  that  end  the  patent  owners  and  the  defendants  entered  in 
the  agreement  set  out  in  the  complaint.  The  owners  of  the  patent  by  tl 
agreement  severed  their  interests,  and  were  to  be  paid  in  different  ways  f 
an  exclusive  right  to  use  the  patent.  Schmidt  was  to  be  employed  by  a  coi 
pany  to  be  formed  for  the  manufacture,  and  paid  a  weekly  sum,  and  also  w 
to  have  a  royalty  on  the  manufactUFed  article  sold.  The  plaintiff  was  to  ha 
a  certain  amount  of  stock  in  the  new  company.  The  article  of  agreeme 
provided  that  a  joint-stock  company  should  be  formed  by  the  defendani 
"with  a  capital  stock  of  ten  thousand  dollars,  in  four  hundred  shares 
twenty-five  dollars  each."  This  agreement  further  provides  "that  said  coi 
pany  shall  immediately,  and  not  later  than  ten  days  after  its  incorporatioi 
issue  three  hundred  and  ninety-two  additional  shares,  of  twenty-five  dolla 
each,  which  shares  shall  be  understood  and  considered  by  said  company  ■ 
paid  up  in  full,  and  which  shall  be  given  and  turned  over  free  of  charge 
said  Richard  W.  Beyrich,  of  Brooklyn."  This  agreement  called  for  an  inco 
poration  which  could  issue  stock  legally,  not  only  for  the  S10,000,  but  al 
for  the  $9,800  to  Beyrich.  The  spirit  of  the  agreement  is  plain.  A  cor 
pany  should  be  formed  with  the  right  to  issue  stock  for  $10,000  cash,  ai 
$9,800  for  a  patent-right  under  which  the  company  is  to  manafacture.  The 
is  no  other  fair  conclusion.  There  is  not  the  least  evidence  of  fraud,  or  of 
desire  to  influence  capital  beyond  cash,  or  the  value  of  cash,  in  property  neede 
and,  indeed,  essential,  to  the  corporation  purposes.  The  defendants,  therefor 
failed  to  perform  the  agreement  with  plaintiff  when  they  failed  to  deliver  tb 
stock  called  for  by  the  agreement.  The  framing  of  the  charter  of  the  compac 
was  their  act,  and  it  is  no  defense  if  they  did  not  frame  it  broad  enough  to  pe 
form  their  contract.  The  judgment  should  be  reversed,  and  a  new  W 
granted,  costs  to  abide  event. 

Dtkman,  J.,  concurs. 
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Pratt,  J.,  {eoneurring.)  The  contract  saed  on  contains  a  cinuse  tliat  cer- 
Uiin  stock  sluul  be  issued  and  given  and  turned  over  "free  of  charge"  to  the 
plaintiff.  Upon  that  clause  it  was  held  at  rircuit  that  the  contract  was,  in 
effect,  thill  the  stock  should  be  issued  without  consideration  to  the  company, 
and  was  therefore  void.  There  was,  however,  another  clause  In  the  contract, 
that  the  plaintiff  and  his  joint  owner,  "in  consideration  of  the  performance 
of  the  aljove  conditions,"  would  duly  license  the  company  to  solely  nianufact- 
ure.  etc.,  under  a  patent  described  in  the  contract.  Taking  the  whole  con- 
tract together,  it  did  not  appear  that  no  consideration  wns  to  pass  to  the  com- 
pany for  the  stock.  On  tlie  contrary,  the  company  were  to  receive  an  exclu- 
sive license.  If  that  license  was  of  the  value  of  $9,800,  that  of  itself  would 
^  full  value  for  the  stock.  Direct  evidence  of  the  value  of  the  license  was 
not  given,  but  it  clearly  appears  that  all  parties  regarded  it  of  great  value; 
'or  the  contract  contained  a  provision  for  the  benefit  of  tlie  owner  uf  the  other 
half  of  the  patent,  by  which,  for  a  similar  license,  he  was  to  receive  a  sum 
not  less  than  $1,200  a  year.  Without  regard  to  the  possibility  of  the  provis- 
ion for  the  co-owner  resulting  in  a  largef  sum  than  the  minimum  guarantied. 
$1,200  a  year,  and  assuming,  in  accordance  with  the  presumptions  of  law, 
that  the  intrinsic  value  of  the  stock  was  its  par  value,  it  thus  appears  that 
^e  consideration  agreed  to  be  paid  to  the  plaintiff's  co-owner,  and  which  is 
admitted  by  the  pleadings  to  have  been  in  fact  paid  up  to  the  time  of  tiial, 
was  largely  in  excess  of  that  stipulated  for  the  plaintiff.  The  81,200  a  year 
would  in  the  life-time  of  the  patent  amount  to  $20,400,  and,  with  the  addi- 
tion of  simple  interest  at  the  legal  rate  upon  the  {nyments,  would  in  17  years 
anaount  to  $30,192.  If  the  stock  stipulated  to  be  issued  to  the  plaintiff  should 
pay  6  per  cent,  during  17  years,  he  would  receive  in  that  time  $9,996.  Simple 
interest  would  bring  tlie  amount  to  $14,794;  and  by  adding  $9,800,  the  pre- 
sumptive value  of  the  stock,  plaintiff,  at  the  expiration  of  the  patent,  would 
receive  $24,594,  being  $5,598  less  than  his  co-owner  would  receive  during 
that  time.  This  calculation  is  not  needed  to  show  that  the  dismissal  of  the 
complaint  was  an  error.  It  is  enough  to  say  that  a  consideration  which  the 
parties  now  adverse  to  the  plaintiff  considered  to  be  worth,  and  for  which 
they  agreed  to  pay,  $30,000  in  17  years,  is  not  one  which  the  court  can,  at 
their  instance,  as  a  matter  of  law.  declare  to  be  of  no  value.  If  we  assume 
that  Schmidt's  half  of  the  patent  was  worth  what  defendants  are  paying  for 
it,  Beyrich's  half  was  worth  more  than  $9,800.  Tlie  contract,  however,  does 
not  provide  that  the  license  should  be  the  sole  consideration  the  company  were 
to  receive  for  the  stock.  Ballin  and  Liebler  contract  with  the  plaintiff  to 
cause  the  stock  to  be  issued,  and  to  be  turned  over  to  him.  As  to  whether 
the  company  is  to  receive  any  other  or  further  consideration  for  the  stock 
than  the  license,  the  contract  is  silent.  If  that  license  was  not  worth  $9,800, 
then,  as  the  law  forbids  the  issue  of  stock  witliout  the  actual  receipt  by  the 
iwmpany  of  the  full  face  value,  Ballin  and  Liebler,  in  order  to  f ulflll  their 
contract,  and  give  plaintiff  the  valid  stock  he  had  a  right  to  demand,  would 
be  obliged  to  make  up  the  difference  to  the  company  in  cash  or  its  equivalent, 
[f  it  be  said  they  did  not  agree  to  pay  anything  for  the  stock,  the  answer  is 
that  was  not  a  matter  that  interested  Beyrich,  and  was  not  a  matter  there 
was  any  occasion  for  the  contract  to  promise.  To  Beyrich  it  was  indifferent 
liow  they  paid  provided  he  obtained  valid  stock.  That  would  satisfy  tlie  con- 
tract,— nothing  else  would;  for  a  contract  to  deliver  stuck  implies  that  the 
»tock  will  be  valid.  The  law  made  it  certain  that  in  companies  organized  un- 
ier  the  act  of  1875  the  consideration  paid  must  be  equivalent  to  cash,  and  to 
recite  that  requirement  in  the  contract  would  have  been  superfluous.  The 
respondent  argued  that  iis  one-half  of  the  stock  must  be  issued  before  the 
'.onipany  could  be  organized,  and  the  other  half  would  be  only  200  shares, 
.here  would  not  be  so  many  as  392  shares  under  the  control  of  the  company, 
iiid  the  execution  of  the  contract  would  therefore  be  impossible.     Thatobjeo- 
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tion  is  answered  by  the  statute,  which  provides  a  way  in  which  additional 
shares  can  be  issued  by  a  vote  of  the  corapuny,  subscription  of  the  stock,  and 
payment  of  tlie  amounts  prescribed  by  law.  Ballin  and  Liebler  were  to  con- 
trol the  company,  and  could  have  had  no  difficulty  In  complvin^  with  the  re- 
quirements of  the  statute.  They  assumed  that  burden,  and  Beyiich  was  to 
look  to  them  for  the  stock.  It  follows  tliat  the  contract,  not  requiring-  acts  in 
contravention  of  law.  Is  valid.  Further  objection  is  made  that  by  the  •  on- 
tract  the  license  to  the  company  was  to  be  tlie  joint  act  of  Beyrich  iind  Schmidt, 
and  a  joint  license  is  not  proved.  The  contract  does  not  prescribe  that  the 
license  shi'tU  be  joint.  Both  owners  are  to  license.  But  the  contract  does  not 
specify  wheUier  tliey  shall  both  subscribe  to  a  single  instrument,  oir  whether 
sei^arate  papers  shall  b^  executed.  Nor  is  that  detail  a  iitatter  of  fmportance. 
T^here  is  no  such  defense  pleaded  as  ttrat  Schmidt  refused  to  license,  and  the 
pleadings  admit  that  he  has  been  paid  his  agreed  royalty  and  Salary.  The 
pleadings  also  admit  that  the  company  lias  maniifafitiired  and  sold  under  the 
license  described  in  the  contract,  and  the'  testimony  Is  to  the  effect  that  it  has 
been  done  to  a  great  extent.  7be  defendants  and  the  cbnipany  could  waive 
any  infurmalitieis  in  the  license,  and.  If  any  existed,  apparently  have  done  so. 
The  testimony  shows  Beyrich  persistently  offered  to  ^ve  his  license,  and  the 
defendants  were  never  ready  to  receive  It.  That  mier  to  pert<rrm  entitled 
him  to  bring  his  action.  Defendants  argue  that  the  proofs  do  not  show  any 
evidence  of  damage;  that  the  value  of  the  stuck  would  depend  largely  ttpon 
the  nature  of  the  company's  assets,  of  which  no  evidence  ts  given;  and  that 
the  jury  had  no  means  to  determine  the  value  of  the  stofek,  liad  itbiseii  issned 
as  the  contract  required.  The  statute  provides  that  the  stock  oould  only  be 
issued  for  caali  or  its  equivalent.  It  must  at  the  time  of  the  organbtittion  of 
the  company  be  worth  par,  which  is  in  accordance  with  the  presumptfon  of 
law  that  a  chose  in  action  is  worth  its  face.  The  price  paid  upon  a  sale  is  evi- 
dence of  value.  Croume  v.  Fitch,  1  Abb.  Dec.  475.  And  the  price  defend- 
ants gave  Schmidt,  which  would  be  competent  evidence,  tends  to  show  that 
tlie  stock  was  worth  more  than  its  face.  A  further  objection  is  made  that 
no  separate  appeal  is  taken  from  the  order  dismissing  the  complaint.  Such  a 
dismissal  at  the  close  of  a  plaiiitiif's  testimony,  on  a  trial  'by  Jury,  is  not  re- 
quired to  be  separately  appealed  from.  It  is  brought  np  by  the  appeiil  from 
the  judgment.  No  other  objections  have  been  made  to  the  plaintitf  s  right  to 
recover.  We  do  not  think  any  of  tliese  are  well  founded.  As  the  testimony 
stood  when  the  plaintiff  rested  his  case,  he  was  entitled  to  a  verdict  in  his 
favor  for  1^9,800,  and  Interest  from  the  time  of  the  bri^ach,  December  10, 1885. 
The  printed  case  laid  before  the  court  does  not  show  any  exception  by  plain- 
tiff to  the  dismissal  of  the  complaint.  Inspection  of  tlie  original  case,  as  filed 
by  the  judge  who  tried  the  cause,  shows  that  the  exception  was  in  fact  taken. 
The  original  record  controls;  the  printed  case  should  be  made  to  conform 
thereto.  Judgment  reversed,  with  costs  to  the  plaintiff,  and  new  trial  ordered. 


COBTWRIGHT  V.  VTLLAGE  OF  MT.  VeRNON. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1883.) 

1.  Municipal  Cobpobations — Liabilities — Acobptahob  of  Woi^l — Vkrdict. 

A  verdict  finding  that  the  work  oX  excavating  and  grading  a  street  has  been  fully 
completed  according  to  the  terms  of  the  contract,  will  not  De  disturbed  on  appeal, 
where  the  evidence  shows  that  the  street  committee,  after  personal  inspMUou, 
aided  by  their  engineer,  under  whose  instruction  the  woric  was  done,  aocepted  the 
work  as  compleUi. 

Il  Bahe— Apfbal— Haumlbss  Ebuob. 

The  exclusion  of  evidence  that  the  village  board  rescinded  Its  resohitlon  accept- 
ing the  work,  does  not  prejudice  defendant  where  the  recovery  was  not  had  on  &e 
ground  of  estoppel,  but  on  evidence  of  the  oompletlon  of  the  work. 

Apiic.il  from  circuit  court,  Westchester  county. 
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Action  by  Jacob  Cortwrlght  to  recover  a  balancp  dne  under  a  contract  toi 
excavating  and  grading  Franklin  avenue.  In  the  village  of  Mount  Vernon. 
Plaintiff  recovered  a  verdict,  upon  which  Judgment  was  entered,  from  wbicb 
and  from  an  order  denying  a  motion  for  a  n;ew  trial  defendant  appeals. 

Argued  before  Babnard,  P.  J.,  and  Pratt,  J. 

Joseph  S.  Wood,  for  appiellant.    Martin  J.Keogh,  fpr  respondent 

Pratt,  J.  The  question  tried  before  the  Jury  was  whether  the  plaintiff 
had  substantially  performed  his  contract.  They  wei-e  charged  that  If  the  con- 
tract was  not  substantially  performed  the  plaintifl  could  riot  recover.  If  It 
was,  in  substance,  completed,  but  some  small  inafters  rtimiiined  undone,  th6y 
were  Instructed  that  ihey  might  And  for  plaintiff,  and  make  sdch  deduction 
from  the  contract  t>rlce  as  would  be  equal  to  Che  deficiency.  Upon  those  in- 
structions the  Jury  found  a  verdict  for  the  ^ole  sum  claimed.  To  do  that 
they  must  h'five  fCinnd  that  the  contract  was  fully  cbni'plefed.  We  think  they 
were  Justified  in  so  doing.  The  comn^Tttee  in  chftige  of  tTie  work  went  upon 
the  ground  in 'comt)^ny  with  their  engineer,  under  whose  Instrnctions  It  had 
been  executed,  and,  after  personal  inspection,  aided  by  the  engineer's  advice, 
accepted  the  work  as  complete.  That  was  cogent  evidence  of  completion. 
Tbe  fact  that  the  engineer  and  some  members  of  the  committee  afterwards 
expressed  an  opinion  t'hat  ttie  work  was  nbt  complete,  does  not  conclude  the 
contnustor.  No  testimony  was  exeloded  that  vranld  have  tended  Ao  show  non- 
performance of  the  contract.  The  court  refused  to  allow  evidence  to  be  given 
that  tile  village  board  rescinded  their  resolution  accepting  the  work.  The  re- 
covery did  not  go  upon  the  ground  of  any  estoppel,  upon  which  that  evidence 
might  possibly  be  competent,  but  Mpo^  tbe  ground  of  complete  .performance, 
Vpon  which,  if  admitted,  it  would  have  had  n.6  weight.  Its  exclusion  was 
therefore  no  injury  to  defendants.    Judgment  afiBrmed,  with  coats. 

Barnard,  P.  J.,  concurs. 


Thomas  et  al.  «.  Evans  «t  al. 
(Swpreme  Court,  General  Term,  Seoantd  DepartmerU.    December  18,  1888.) 

L  Costs— In  EQurrr — Allowance  on  Skoond  Triai. — ^Discrktion  ot  Court. 

Id  ao  equity  cause,  jodffiuent  was  for  plaintiffs,  with  costs.  The  general  term  af- 
firmed tbe  jndgnlent,  with  costs.  The  court  pf  appeals  reversed  the  ^dgment  cpid 
ordered  a  new  trlaL  with  coats  to  abide  the  event.  On  the  new  trial  judgment  was 
for  defendants.  Held,  that  it  was  within  the  discretion  of  the  ttlal  Judge  to  aUow 
defendants  costs  of  the  flrst  trial. 

I.  SAJta—AppBAi/—" Costs  to  Abidr  Event." 

Wlien  the  court  of  appeals  reverses  a  jadgtnent,  and  orders  a  new  .trial,  "with 
costs  to  abide  the  event, "  it  means  only  that  the  party  .finally  prevailing  is  enti- 
tled to  his  costs  in  that  court,  and  not  that  he  miist  recover  costs  for  all  the  pro- 
ceedings in  tbe  case. 

Appeal  from  special  term,  lUngs  county. 

^is  is  an  appeal  from  an  order  taxing  costs  in  the  action.  At  the  first 
trial  judgment  was  awarded  to  the  plaintiffs,  with  costs,  which  was  affirmed 
by  the  general  term,  with  costs.  Pefendants  appeiited  to  tbe  court  of  appeals, 
where  tbe  judgment  was  reversed,  and  a  new  trial  ordered,  "with  costs  to 
abide  the  event."  12  N.  £.  Rep.  571.  On  the  second  trial  judgment  was  ren- 
dered for  defendants,  with  costs.  Tbe  clerk  taxed  the  costs  of  ail  the  trials 
and  appeals  in  favor  of  defendants,  but  on  appeal  from  his  taxation  the  spe- 
cial term  Judge  disallowed  tbe  costs  of  the  appeal  to  general  term,  and  allowed 
defendants  the  costs  of  both  trials  and  of  the  court  of  appeals.  Plaintiffs  ap- 
peal from  the  allowance  of  Costs  of  the  first  trial.  Defendants  file  a  cross- 
appeal. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

J.  H.  K.  Blauvelt,  for  plaintiffs.    George  H.  Starr,  for  defendants. 
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Pratt,  J  The  case  in  84  N.  Y.  469,  (First  Nat.  Bank  v.  Fourth  IfaL 
Bank,)  ia  decisive  that  Ihe  purty  which  has  at  last  prevailed  is  entitled  to  bis 
costs  in  the  court  of  appeals.  But  we  do  not  understand  that  case  to  hold 
that  a  decision  of  the  court-  of  appeals  reversing  a  judgment  and  ordering  a 
new  trial,  "with  costs  to  abide  the  event,"  necessarily  imports  that  the  party 
finally  prevailing  must  recover  costs  for  all  the  proceedings  in  the  cause. 
Fall  effect  is  given  to  the  language  uf  the  appellate  court  by  giving  to  the 
party  finally  prevailing  his  costs  in  the  court  of  appeals.  We  think  the  judge 
who  tried  the  cause  at  special  term  had  authority  to  give  the  party  now  pre- 
vailing costs  of  tlie  first  trial  at  special  term.  The  cause  is  in  equity,  and 
costs  are  in  discretion.  As  to  the  costs  of  the  appeals  to  the  general  term. 
We  have  held  the  right  to  those  costs  wvs  not  (ionferred  by  the  decision  of  the 
court  of  appeals;  they  have  not  been  awarded  to  the  party  now  prevailing 
by  the  general  term ;  and  the  special  term  judge,  who  must  be  considered  best 
qnalified  to  explain  his  own  decision,  if  it  be  ambiguous,  expressly  decides 
that  they  were  not  conferred  by  him.  From  these  views  it  follows  that  the 
order  appealed  from  must  be  affirmed.    No  costs.    All  concur. 


Etans  v.  United  States  Life  Imb.  Co. 
(Supreme  Court,  General  Term,  Seoamd  Department.    December  18,  1888.) 

Afpbxi/—Rbtib'w— Decision  out  Fobmek  Appbai. 

Where,  on  a  former  appeal,  all  the  measures  of  relief  now  asked  tar  were  fully 
considered  and  refused,  that  aispositlon  must  be  regarded  as  flnaL 

Appeal  from  special  term.  Kings  county. 

William  Evans  brought  this  action  in  1874  against  the  United  States  Life 
Insurance  Company  of  New  York  city,  to  recover  upon  a  policy  of  insurance 
issued  on  the  life  of  one  Starr.  Plaintiff  had  judgment,  which  was  reversed 
in  the  court  of  appeals,  and  in  February,  1876,  in  pursuance  of  the  stipula- 
tion on  appeal,  judgment  absolute  was  entered  in  favor  of  defendant,  and 
against  plaintiff  for  costs.  In  February,  1878,  William  W.  Hebbeid,  claim- 
ing under  assignment  from  Evans,  executed  sutnequently  to  the  final  entry 
of  judgment  in  1876,  brought  an  action  on  the  same  policy,  which  action  was 
stayed  for  non-payment  of  the  costs  adjudged  against  plaintiff,  Evans,  in  1876. 
In  December,  1886,  Hebberd  obtained  an  order  opening  the  Evans  judgment, 
sabstituting  him  as  plaintiff,  and  granting  him  leave  to  serve  an  amended 
complaint.  This  order  was  reversed  at  general  term,  in  1887,  where  it  was 
held  that  "the  stipulation  (on  Evans'  appeal)  ooveriid  the  whole  case.  The 
policy  was  destroyed  by  it."  After  this  decision,  Hebberd  obtained  an  order 
from  a  special  term  justice  requiring  defendant  to  show  cause  why  Hebberd 
should  not  be  substituted  as  plaintiff  in  place  of  Evans,  and  allowed  to  file  an 
amended  complaint.  The  motion  was  denied,  chiefly  on  the  ground  that  the 
d^ision  of  the  general  term  in  1887  was  a  bar.  From  the  orderdcAying  this 
motion  Hebberd  appeals. 

Before  Dtkman  and  Pratt,  JJ. 

H.  C.  Wilcox,  for  appellant.    Jap,  Carutter  dr  Brush,  for  respondent. 

Pratt,  J.  The  relief  prayed  for  in  the  present  motion  was  deni^  by  this 
general  term,  December  15. 1887,  46  Hun,  681,  mem.  The  motion  then  made 
covered  the  same  ground  as  the  present,  and  perimps  more.  It  was  compe- 
tent for  the  court  at  that  time  to  grant  plaintiff's  motion  in  part  and  deny  it 
in  part.  The  denial  was  complete  and  absolute.  All  the  measures  of  relief 
now  asked  for  were  then  considered.  Having  been  refused,  after  full  discus- 
sion, tliat  disposition  must  be  regarded  as  final.  So  mucli  has  been  written 
upon  the  previous  occasions  when  the  matter  has  been  before  the  court  that 
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¥6  see  no  advantage  in  more  extended  diacussioa.    Order  afOrmed,  with  910 
ioets. 

Stkhan,  J.,  concurs. 

Provost  v.  Donohttk. 
(Supreme  Court,  Oeneral  Term,  Seoond  DepartmenL    December  18, 1888.) 

.  I<ijn>i/>iu>  AND  Tenant— Rbcotebt  of  Possbssiox— Fuuding — Anbwui. 

In  svunmary  proceedings  to  recover  real  propeii7  by  one  claiming  as  landlord  it 
is  error  to  strike  oat  an  answer  alleging  that  the  identical  subject-matter  as  stated 
In  the  petition  had  been  brought  and  tried  before  a  justice  of  the  peace,  whose 
judgment  in  defendant's  favor  was  still  in  force  and  unsatisfied. 
L  Samx — Deniai.  of  Rblation— Aovbkse  CI.AIM. 

Defendant,  besides  denying  that  the  relation  of  landlord  and  tenant  exists,  maj 
show  that  bis  occupancy  is  that  of  an  equitable  owner  under  a  certain  agreement 
with  the  plaintiff. 

Appeal  from  Queens  county  court. 

Summary  proceeding,  brouglit  by  John  C.  Provost,  as  landlord,  against 
rbomas  F.  Donohue,  as  tenant,  to  recover  possession  of  real  property  in  Long 
island  City  for  non-payment  of  rent.  The  answer  to  the  petition  "(1)  denies 
iach  and  every  aliegation  therein  contained.  (2)  Alleges  that  no  relation  of 
landlord  and  tenant  exists  between  the  said  John  C.  Provost  and  said  Thomas 
P.  Donohue  in  respect  of  the  premises  described  in  the  petition  herein ;  that  this 
respondent  is  in  possession  of  and  using  and  occupying  said  premises  as  the 
equitable  owner  thereof  under  and  pursuant  to  an  agreement  with  said  Pro- 
vost  for  the  redemption  thereof  from  sale  under  foredosure,  and  the  payment 
to  the  said  Provost  of  the  moneys,  interest,  and  costs  represented  in  the  said 
toreclosure  proceedings,  such  payment  to  be  made  out  of  the  moneys  to  be 
realized  from  a  sale  for  the  benefit  of  this  respondent,  and  to  be  applied  to  the 
redemption  of  the  property  described  in  these  proceedings,  and  which  agree- 
ment of  sale  the  said  Provost  unjustly  and  illegally  neglects  and  refuses  to 
:omplete  or  perform,  respondent  being  willing  and  able,  as  soon  as  the  said 
Provost  completes  and  fulfills  the  aforesaid  agreement,  to  pay  and  satisfy  to 
tiim,  said  Provost,  all  claims  and  demands  accruing  out  of  the  transaction 
ind  agreement  mentioned  above  in  respect  to  the  premises  described  herein, 
^nd  for  a  further  answer  the  said  Donohue  alleges  that  heretofore  the  iden- 
ical  subject-matter,  »s  stated  in  said  landlord's  petition,  was  brought  l>efore 
IdiCHAKL  Delehanty,  £sq.,  a  justice  of  the  peace  In  and  for  Long  Island 
Sity,  by  precept,  returnable  before  said  Delebantt  on  the  5th  day  of  April, 
L88S,  and  which  proceedings  were  then  and  there  adjudged  in  faVor  of  the 
laid  tenant,  and  by  a  final  order  therein  made  and  entered  by  said  justice  in 
'avor  of  the  said  tenant  and  against  said  landlord,  under  the  statute;  and  that 
laid  order,  together  with  the  costs  adjudged  to  said  tenant  pursuant  to  stat> 
ite,  still  remains  of  record,  unsatisfied  and  unreversed,  as  will  more  fully  ap- 
lear  by  said  record  and  proceedings."  All  of  this  answer  after  the  first  sen- 
ience  in  the  second  paragraph,  denying  that  the  relation  of  landlord  and  tenant 
ixisted  in  respect  of  the  premises,  was  stricken  out  on  motion  of  the  land- 
ord.  The  jury  returned  a  verdict  in  favor  of  the  landlord,  upon  which  final 
irder  was  entered  May  2,  1888,  and  the  tenant  appeals. 

Argned  before  Baknard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

a.  E.  &  D.  Noble,  for  appellant.  L,  N.  ifanley,  (George  A.  Steamy,  of 
iounsel,)  for  respondent 

Pratt,  J.  The  evidence  in  this  case  Is  ample  to  sustain  the  verdict  of  the 
ury,  and  the  only  questions  raised  relate  to  the.  rulings  of  the  judge  who  pre- 
ideil  at  the  trial.  There  are  many  exceptions,  but  the  decision  must  turn 
ipon  the  question  whether  the  portions  of  the  ansxver  stricken  out,  anil  the 
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items  of  evidence  exduded,  constituted  any  defense  to  the  plaintiff's  clal 
That  the  plaintiff  was  tlie  owner  of  the  premises,  that  they  were  occupied 
the  defendant,  and  tliat  there  was  a  failure  to  pay  for  use  and  occupati 
there  is  no  dispute.  It  is  also  clear  that  if  there  was  anyrenting  that 
rent  reserved  was  at  the  rate  of  820  per  month.  We  think  it  was  erroi 
strilce  xiiit  tlie  answer  of  the  defendant.  Among  other  matters  the  defend; 
Alleged  tliat  tlie  identical  subject-matter,  as  stated  in  ttie  plaintiff's  petitii 
had  been  brodght  and  tried  before  a  justice  of  tlie  peace  of  ttie'  county  wlier 
the  premises  were  situated,  wliich  resulted  in  a  judgment  in  favor  of  the 
fendant,  and  tiiat  the  same  was  in  force  and  unsatisfied.  This  matter  i 
■suliiciently  pleaded,  and,  if  proved,  would  constitute  a  bar  to  plaintiff's  p 
ceeding.  The  defendant  also  set  up  an  agreement  whereby  he  claimed  to 
cupy  the  premises,  to  the  effect  tliat  his  occupancy  was  that  of  eqnita 
owner,  and  that  he  was  to  pay  dll  claims  and  demands  of  the  plaintiff  oul 
moneys  accruing  f  lom  a  sale  of  the  property  agreed  to  be  sold  by  the  plaint 
Tliere  may  be  s'oiue  question  whether  this  part  of  the  answer  is  suOieieii 
definite  and  certain  to  raise  an  issue,  but  this  point  was  not  raised  by 
j)laintiff.  Where  a  party  alleges  an  agreement,  and  the  terms  are  set  out, 
law  presumes  it  a  valid  agreement,  .1.  «.,  i(  the  matter  relates  to  real  esU 
«nd  to  be  valid  it  miist  be  in  writing.  In  the  absence  of  any  statement  t 
it  is  verbal  merely,  the  law  presuiues  it  is  in  writing;  so  that,  taking 
pleading  as  it  appears  on  record,  the  defendant  pleaded  facts  utterly  ina 
sistent  with  tl\e  plaintiff's  allegation  that  defendant  was  liis  tenant  at 
agreed  rent  of  $20  per  month.  It  is  true  that  the  issue  in  this  class  of  ca 
is  whether  there  exists  the  relation  of  landlord  and  tenant,  and  the  amount 
rent  due;  but  in  contesting  this  istfue  a  dependent  is  not  re.stricted  to  a  m 
denial  of  the  tenancy,  but  he  may  prove  ^y  fact  having  a  direct  tendency 
disprove  the  allegations  of  the  petition.  The  plaintiff  was  permitted  to  st 
what  conversations  he  had  with  the  defendant  about  the  latter's  occupancy 
the  premises,  and  it  is  difficult  to  see  why  the  defendant  was  not  allowed 
state  his  version  of  what  took  place  in  reference  to  the  same  matter.  W 
the  defendant  attempted  to  allege  and  prove  was  not  strictly  an  equitable 
fense,  but  a  denial  and  rebuttal  uf  the  plaintiff's  petition  and  proof.  If  th 
views  are  correct,  it  follows  that  the  judgment  must  be  set  aside.  Judgm 
reversed,  with  costs.    All  concur. 


Smith  e.  Islb  of  Wight  -Co.  et  al. 
(Sutrreme  Court,  Qeneral  Term,  Second  Department.    Deo«mber  IS,  1B88.) 

COBPOBATIONS — ^ACTIOKS — DjEFENSX  OV  USUBY — JODOMENT — DEFADLT. 

In  an  action  to  foreclose  a  mortgage  executed  by  a  corporation,  brought  agal 
tbe  corporation  and  the  guarantors  of  the  mortgage  and  purchasers  of  the  land, 
fendantB  set  up  usury,  and  extension  of  time  discharging  the  guarantors.  A' 
the  cause  had  been  noticed  for  trial,  defendante  ameaded  their  answer  by  strik 
out  the  second  defense.  Seld,  under  Laws  1850,  c.  173,  S  1 ,  f orbiddinjEf  a  corporal 
to  interpose  the  defense  of  usury,  that  the  amended  answer  set  up  no  defense, 
.    that  judgment  by  default  was  properly  awarded. 

Appeal  from  special  term,  Queens  county. 

Action  by  Ft-ederick  H.  Sraitll,  Jr.,  to  foreclose  a  mortgage  given  by 
defendant  the  Isle  of  Wight  Company,  of  which  tlie  defendants  Butus 
Leavitt,  Sidney  De  Kay,  Van  Dewater' Smith,  and  Plulip  Kobbe  were  g« 
amors.  The  property  covered  by  the  mortgage  had  been  sold,  on  foreclxs 
of  a  second  mortgage  to  R(>l)ert  W.  Jaggard,  and  was  by  him  transferred 
Eliza  M.  Leavitt,  and  by  her  to  Morris  F.  Leavitt,  and  by  him  to  the  Li 
rentie  Beach  Company,  all  of  wliom  were  niatle  defendants.  The  answei 
the  defendants  tlie  Isle  of  Wight  Company,  the  Lawrence  lieach  Compa 
Eli/a  M.  Leavitt,  Rufus  AV.  Leaviit,  Morris  F.  Leavitt,  and  Sidney  J)e  I 
set  up,  as  one  defense,  that  the  mortgage  was  usurious,  and  as  a  sucoud 
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le  that  the  time  of  payment  having  been  extended  by  contract  with  Eliza- 
LeavitU  the  other  defendanfas  were  discharged.  The  other  defendants  de- 
ted  in  answering.  After  the  cause  had  b^n  noticed  for  trial  at  the  Jun» 
fi,  1888,  the  defendants  amended  their  answer,  by  striking  out  the  second 
'Hse,  leaving  only  tlie  dffnnse  of  usury.  At  the  June  term  of  the  circuit 
rt,  on  motion  of  plaintiiT,  judgment  whs  entered  by  default.  Pefendants- 
red  in  the  special  term  fbr  leave  to  open  the  default,  and  that  they  be  al- 
ad  to  defend  on  the  ground  that  the  action  had  not  been  properly  noticed, 
ion  denied,  and  defendants  appeal.  Laws  1890,  c.  172»-§  1,  provides  that 
corporation  shall  hereafter  interpose  the  defense  of  usury  in  any  action." 
rgued  before  Barnard.  P.  J.,  and  Pratt,  J. 

.  V.  Cator  and  Frederio  Bder,  for  appellants.  Horman  Kobba,  for  re- 
ident 

RATT,  J.    The  amended  answers  oonstilute  no  defense.    Laws  1850,  c. 

§  1 ;  Curtia  t.  Leuvitt,  15  N.  Y.  86.  Tliey  could  have  been  stridimi  out 
rivolous.  If  a  defendant  wishes  to  inaist  upon  the  questions  raised  by 
I  an  answer,  he  must  be  i-eady  when  the  cause  is  reached.  The  court  waa- 
it  in  giving  judgment. 

lie  affidavits  do  not  show  any  ground  for  relief  as  a  nuttter  of  favor;, 
er  the  contrary.  It  appears  tliat  the  plaintiff  is  willing  to  sacrifice  a  large- 
>  of  the  debt  to  get  his  money.    That  is  an  abundant  answer  to  the  opin- 

expreeseil  in  the  papers  as  to  the  great  value  of  the  property.  The  im- 
aion  produced  upon  the  court  is  that  the  property  is  worth  less  than  the- 
;.    Order  affirmed,  with  costs. 

ABMARD,  P.  J.,  concurs. 


Yon  Prociiazka  v.  Yon  Proohazka. 
(Supreme  Court,  Oeneral  Term,  SeeonA  DepartnMitt.    Deoember  IB,  1888.) 
>RCE — AcTioy  roK — Retxrbal  oi  Fowtaa  Sbcrei — IsTOiumoit. 

PialntiS  was  divorced  from  his  wife  at  her  suit,  and  married  again.  Hia  second' 
ivife  also  sued  for  a  divorce,  andpending  this  aetiQn  the  dewee  divorciiig  him  from 
lis  former  wife  was,  at  her  Instance,  annuUed  in  toto,  wliich  he  souffht  to  set  np  as 
I  defense  to  the  action  by  his  second  wife,  but  was  reinsed  leave  to  nle  an  amended 
>r  supplemental  answer  for  that  purpose.  Held  no  ground  to  enjoin  the  action  by. 
iie  second  wife. 

ppeal  from  special  term,  Westchester  county. 

1 1877,  .Toseph  Otto  Yon  Prochazka  was  married  to  Minna  Yon  Prochazka, 
in  1881  she  obtained  a  divorce  from  him  by  default.  In  1885  be  married 
defendant  in  this  action,  Linna  Yon  Prochazka,  and  in  1887  she  instituted 
«tion  ajrainst  him  for  divorce,  in  which  issue  was  joined,  February  16, 
\.  On  March  31,  1888,  the  first  wife,  Minna,  obtained  an  order  setting 
e  in  toto  the  decree  of  divorce  she  obtained  in  1881,  and  on  April  19tli  he 
id  for  leave  to  amend  hi9  answer  in  the  pending  action  by  defendant  Linna, 
etting  up  the  ill^ality  of  his  second  miirriage;  asserting  that  he  was  law- 
1  married,  and  had  ever  been  the  husband  of  the  said  Minna.  This  being 
sed,  be  .made  an  application  for  leave  to  serve  a  supplemental,  answer, 
ing  up  the  same  facts,  which  was  also  refused.  In  the  mean  time  tesli- 
y  bad  l>een  taken,  and  he  was  ordered  to  pay  sums  to  the  said  Linna  as 
ony  and  counsel  fees  pendente  lite.  Upen  being  refused  leave  to  set  up- 
defense,  the  defendant  (plaintiff  here)  began  this  action  to  annul  the 
rriage  Iwtween  him  and  the  said  Linna,  (defendant  here,)  and  to  enjoin 
from  prosecuting  her  suit  for  divorce  on  the  ground  that  be  was  refused 
right  to  make  his  defense  therein.  A  preliminary  injunction  was  gnintedr 
:h.  upon  motion,  Ju-stice  Dtksian,  at  special  term,  refused  to  dissolve,, 
the  defendant  appeals. 
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Argued  before  Barnabd,  P.  J.,  and  Pbatt.  J. 

W.  Lane  O'Neill,  for  appellant.    Maekinley  dt  Aatarita,  for  respondent 

Fbait,  J.  The  complaint  recites  that  at  the  time  of  the  marriage  betw< 
the  parties  there  was  in  force  a  decree  divorcing  Joseph  Yon  Frochazka  ft 
his  previous  wife.  This  defendant  had  a  right  to  trust  in  that  decree,  and 
recent  decisions  are  to  the  effect  that  a  marriage  in  New  Jersey  between  ( 
ties  thus  situated  is  valid,  and  will  be  so  regarded  by  the  courts  of  this  sti 
Van  VoorhU  v.  Brintnall,  86  N.  Y.  27;  Pvn^ord  v.  Johnson,  2  Blatchf. 
59.  Whether  the  subsequent  vacating  of  the  decree  of  divorce  will  have 
effect  of  annulling  a  valid  marriage  previously  contracted  on  the  faith  of 
decree,  is  a  question  by  no  means  free  from  difBculty.  When  a  marriage 
been  in  good  faith  contracted  in  the  mistaken  belief  of  the  death  of  a  pai 
who  has  been  absent  more  than  five  years,  the  marriiige  will  be  void  only  fi 
the  time  its  nullity  shall  be  pronounced  by  a  court.  2  Bev.  St.  139.  \ 
The  cases  are  somewhat  analogous,  and  it  may  well  be  that  in  the  present  < 
the  interests  of  the  injured  parly  will  be  guarded  with  equal  care.  For 
court  to  restrain  proceedings  in  another  court  of  equal  dignity  already  ] 
sessed  of  a  litigation,  is  a  high  exercise  of  authority,  and  will  seldom  be  d 
where  the  first  court  has  means  to  render  full  justice  between  the  part 
€hrant  v.  Quiak,  5  Sandf.  612;  Savage  v.  Allm,  54  N.  Y.  458-463.  In 
present  case  the  conduct  of  the  plaintiff  is  not,  upon  his  own  showing,  i 
from  criticism.  The  position  of  being,  married  to  two  women  at  unce  i 
well  have  its  inconveniences,  but  the  court  is  not  responsible  for  them.  ' 
plaintiff  brought  them  upon  himself,  and  we  are  not  able  to  see  anything 
the  situation  which  requires  us  to  enjoin  the  wife  from  proceeding  in  the 
tion  originally  brought  by  her.  From  these  views  it  follows  that  the  oi 
appealed  from  should  be  reversed,  with  $10  costs  and  disbursements. 

Babmakd,  p.  J.,  concurs. 


Lefuroy  ».  New  Yobk  &  N.  B.  Co. 
(SuprwiM  Court,  Oeneral  Term,  Second  Department,    December  18,  U88.) 

1.  RilLBOAS  COMFAXIKS— DlySBSION  Ot  WaTBR-COUBSB— LlABIUTT  OF  SnCCKSSOK. 

A  railroad  company  which  has  kucceeded  to  the  rights  and  property  of  uiol 
company  may  be  oompelled  by  vnandannu  to  restore  to  the  ori^nal  dhaimal  wa 
Of  a  stream  diverted  by  that  company  for  purpose*  of  construction. 
S.  Bamb— Limitation  of  Action. 

The  action  for  such  diversion  is  not  barred  by  the  lapse  of  six  years,  eapeei 
where  It  does  not  appear  that  the  change  in  the  bed  of  the  stream  took  plaoe  as  i 
aa  the  new  channel  was  excavated,  the  old  channel  having  been  left  to  fill  up  tn 
course  of  time. 

Appeal  from  circuit  court,  Westchester  county. 

Application  by  Isaac  B.  Lef  urgy  for  a  mandamUe  to  compel  the  New  T 
ft  Northern  Bailroad  Company  to  restore  the  waters  of  the  Sawmill  rive 
their  ancient  channel  at,  through,  and  along  relator's  farm  in  the  town 
Green  burgh.  An  alternative  writ  was  issued  January  25,  1888,  to  which 
fendant  made  return  setting  up  the  general  issue,  and  alleging,  among  ot 
things,  that  the  acts  complained  of  were  not  done  by  defendant,  but  by 
other  corporation,  and  that  the  cause  was  barred  by  the  statute  of  limitatic 
It  was  shown  by  the  evidence  that  the  ancient  bed  of  the  river  ran  along 
eastei-n  boundary  of  relator's  farm,  there  making  a  curve  or  bend  towards 
west;  that  for  ten  years  prior  to  1880  a  railroad  bad  crossed  this  bend  in 
river  by  two  bridges  within  a  short  distance  of  each  other,  on  relator's  la 
leaving  the  water  free  to  flow  in  its  ancient  bed;  that  in  1880  ibe  New  y 
City&  Northern  Railroad  Company  dug  a  ditch  along  the  east  side  of  its  tr 
on  the  laud  of  one  Odell,  so  thai  the  waters  of  the  river  flowed  through  it 
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t  side  of  the  track, — the  ancient  channel  under  tlie  bridges  being  left  open, 
I  the  water  flowing  there  when  the  river  was  at  high  water.  Tlie  defend- 
I  corporation,  the  successor  of  the  New  York  City  &  Nortliern  Bailroad 
upany,  was  organized  October  10,  1887,  by  persons  who  had  bought  the 
d  under  a  foreclosure  sale.  The  jury  rendered  a  verdict  for  the  relator,  by 
action  of  the  court,  upon  which  a  judgtAent  was  entered  directing  the  is- 
nce  of  a  peremptory  writ  of  mandamus.  From  this  judgment  defendant 
leals. 

Lrgued  before  Dtkhan  and  Fbatt,  JJ. 

Tolmes  A  Adama,  {George  H.  Adams,  of  counsel,)  for  appellant.    Utndtr- 
A  TreadtoeU,  (L.  B.  TreadweU,  of  counsel,)  for  respondent. 

"hatt,  J.  We  regard  Broton  t.  Railroad  Co.,  12  N.  Y.  486,  as  an  author- 
that  defendants  may  be  held  responsible  for  injuries  now  taking  place, 
ugh  the  original  acts  from  which  these  injuries  spring  were  performed  by 
ir  predecessors  in  title.  If  the  duty  which  devolves  upon  a  railroad  com- 
ty  to  restore  and  maintain  a  stream  in  its  original  bed,  after  it  has  been 
iporarily  divei-ted  for  purposes  of  construction,  could  be  avoided  by  a  trans> 
of  ownership,  the  rights  of  land-owners  would  be  much  imperiled.  We 
ak  the  duty  is  transferred  with  the  property.  The  statute  of  limitations  is 
oked  by  defendants.  It  is  argued  that  as  the  digging  which  at  last  re- 
i«d  in  changing  the  river  bed  was  done  in  1880,  more  than  six  years  before 
I  action  was  begun,  the  cause  of  action  arose  in  1880,  and  is  barred  by  the 
tnte.  It  appears  that  the  change  in  the  l)ed  of  the  stream  did  not  take  place 
>nce,  upon  the.  excavation  of  the  new  channel.  The  filling  up  and  final 
iteration  of  the  ancient  channel  was  a  work  of  time,  and  is  not  shown  to 
'8  taken  place  more  than  six  years  before  action  brought.  Even  did  that 
i  appear,  it  ma;  well  be  doubted  whether  the  statute  would  apply,  but  that 
istion  need  not  be  determined.    Judgment  afiBrmed,  with  costs. 

Yratxs,  J.,  coAcurring. 


Nason  Mamtt'o  Co.  v.  Stephens. 
(SuprvTM  Court,  Otmeral  Term,  Second  Department.    December  IS,  1888.) 

[TSAOTs— Bciisnre  Comtraotb    Eitiu  Woax— Rbqokbt  ov  Owkxb. 

Where  defendant,  in  a  contract  by  plaintiff  to  build  for  him  an  extension  to  awa> 
ter  tower,  agreed  to  maintain  the  water  at  any  height  desired  for  the  convenience 
et  the  workmen,  bnt  failed  to  do  so,  whereby  it  became  necessary  for  plaintiff  either 
to  erect  eoaffolding  or  to  abandon  the  worlt,  plalntlfl  might  erect  the  scaffolding 
and  recover  the  expense  from  defendant  aa  for  extra  work,  even  against  def ena 
ant's  will. 

Lppeal  from  judgment  on  report  of  referee. 

Lction  by  the  Nason  Manufacturing  Company  against  Benjamin  F.  Ste- 
ms on  a  contract  by  plaintifT  to  build  an  extension  to  the  stand-pipe  or  wa- 
tower  of  the  Ckiney  Island  Water- Works.  The  contract  provided  that  the 
ter-level  during  the  progress  of  the  work  should  be  maintained  by  defend- 
at  any  height  plaintiff  might  desire  for  the  convenience  of  the  workmen, 
jre  was  evidence  that  it  was  designed  to  work  from  a  raft  fioating  on  the 
^r  in  the  old  tower,  and  that  by  reason  of  the  failure  of  defendant  to  main- 
1  the  water  at  the  required  level,  scaffolding  became  necessary.  For  the 
ense  of  this  scafTolding  plaintiff  sought  to  recover.  Judgment  for  plaln- 
,  and  defendant  appeals. 

irgued  before  Barnard,  F.  J.,  and  Pbatt  and  Dtkman,  JJ. 
*.  L.  Stetoart,  for  appellant.    Theodore  F.  Miller,  for  respondent. 

'BATT,  J.  The  findings  of  fact  upon  which  the  judgment  depends  were 
nd  upon  conflicting  evidence,  and  we  are  not  able  to  say  that  they  are  not 
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supported  by  the  testimony.  The  referee  can,  in  such  cases,  better  than  ca 
the  a]ipel]ate  court,  determine  what  weight  to  give  to  the  testimon}'  of  tii 
differing  witnesses.  We  do  not. find  any  error  of  law  requiring  a  new  tria 
The  argument  of  appellant  that  defendant  cannot  be  held  to  pay  for  exti 
work  because  he  did  not  request  it  to  be  done,  and  did  not  promise  to  pay  fi 
it,  cannot  be  sustained.  The  contract  required  tlie  water  to  be  kept  at  a  cei 
tain  height  for  the  facility  of  coiistruolion.  Defendant  failed  to  keep  it  (ben 
thereby  making  it  necessary  to  abandon  the  work,  or  to  erect  expensive  sea 
folds.  When  defendant  failed  to  keep  the  water  where  he  agreed,  plalnti 
might  have  refused  to  continue  the  work,  and  brought  his  action  for  ti 
breach  of  contract.  But  he  was  not  obliged  to  take  that  course.  He  migl 
elect  to  erect  the  scaffolds,  and  charge  the  expense  thereof  as  extra  work  rei 
dered  necessary  by  the  act  of  the  other  party  to  the  contract.  This  be  migl 
do  even  against  the  will  of  the  otiier  party.  To  hold  otherwise  would  deprii 
a  party  not  in  fault  of  his  right  to  perform  his  contract,  and  reap  the  resul 
ing  profits.    Judgment  affirmed,  with  costs.    All  concur. 


People  ex  rel.  Slaght  o.  Patten. 
(Supreme  Court,  General  Term!,  Second  Department.    December  IS,  1888.) 

Oeinaim'— Rbvbbbai<  of  OaqBB— Cobt»— Titlb,  or  FROCEEDma, 

Where  the  papers  in  proceeditigB  for  contempt  are  eQtltled  as  In  aq  orl^al  sp 
olal  proceeding,  Insteaaof  being  entitled  as  a  proceeding:  in  the  action  in  wbich  tl 
alleged  contempt  was  committed,  and  there  is  nothing  to  Show  that  th^  are  wrong 
entitled,  a  judgment  agaiait  relator  tot  coata,  84  in  a  special  prpoeedipK,  is  piwp 
on  a  reversal,  with  costs,  of  an  order  adjudging  the  aooused  guilty  of  the  contemi 

Appeal  from  special  term,  Kings  counfy. 

Defendant,  Jefferson  Patten,  was  adjudged  guilty  of  a  contempt  in  tfas  pr 
ceedibg  entitled  "The  People  ex  rel.  James  W.  Slagfat  agitlnst  Jefiterson  Fa 
ten."  On  appeal  to  the  geaeral'tenn  the  order,  was  "reversed,  wiibooota  ai 
disbursements."  The  clerk  thereupon  taxed  costs  in  favor  of  defendant  ai 
against  relator  at  $176.52.  Belator  then  moved  for  retaxatiott.-  H1&  mtttic 
was  denied,  and  he  appeals. 

Argued  before  Dykuam  and  Pkatt.  JJ. 

T.  B.  Bates,  for  appellant.    Daniel  Cameron,  for  respondent. 

Pratt,  J.    As  pointed  out  in  a  previous  opinion  in  this  prooeeding.  (^ 

Hun,  638,  mem.,)  two  methods  are  provided  for  the  trial  and  punishment 
contempt, — one  by  an  order  to  show  cause,  prosecuted  in  the  action;  theoth 
is  an  original  special  proceeding  against  tlie  accused  in  the  name  of  the  pe 
pie.  In  the  one  case  the  proceedings  are  an  incident  of  the  original  arctic 
and  the  decision  of  the  court  is  an  order;  in  the  other  the  proceeding  is  an  i 
dependent  one  and  results  in  a  judgment.  The  points  of  ap^iellaat  recite  tb 
this  proceeding  was  originally  a  motion  in  the  action  of  Slaght  v.  Ptttt« 
and  that  the  title  has  been  changed  by  respondent's  attorn^  into  oneappi 
priate  to  a  special  proceeding.  The  pHpe^s  before  us  on  this  appeal  are  enl 
tied  us  in  a  special'  proceeding,  and  we  have  nothing  to  show  that  they  a 
not  correctly  so  entitled.  Being  such  a  proceeding,  the  clerk  was  correct 
entering  a  judgment  for  the  costs. 

As  to  the  correctness  of  the  various  items  allowed  by  the  clerk,  the  pap« 
do  not  enable  us  to  see  that  lie  fell  into  error.  It  follows  that  the  order  a 
pealed,  from  must  be  iifiBrmed,  but,  as  the  practice  is  not  yet  ver^  well  Battle 
it  should  l>e  without  costs  of  appeal. 

Dtkman,  J.,  concurs. 
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Benson  v.  McNamee. 

{Su/preme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

Will* — CJoNBTBOonos — Dbbobiption  or  Propertt — BouxDABiBS — Riparian  Ownhu. 
Testator,  who  owned  about  six  acres  of  land  running  down  to  high-water  mark  on 
New  York  bay,  by  his  will,  made  in  1883,  devised  a  certain  house,  "together  with 
the  lot  on  which  it  stands,  being  about  half  an  acre, "  separately  from  the  residue. 
Between  this  bouse  and  the  bay  ran  an  old  wagon  track,  which,  though  not  shown 
to  have  been  public,  bad  been  used  as  such  for  more  than  80  ^ears.  In  1826  the  com- 
missioners of  highways  bad  laid  out  a  highway  two  rods  wide,  measured  from  the 
stoop  of  the  house,  and  extending  towards  the  bay,  which  included  the  old  track 
wholly  or  in  part.  Held  that,  irrespective  of  the  improbability  of  tiie  theory  that 
testator  intended  to  bound  the  lot  Dy  tbe  center  of  the  road,  and  not  by  the  bay, 
"thus  reserving  a  narrow  strip  which  oottld  not  tben  have  been  used  for  any  purpose, 
he  would  have  bounded  it  by  the  new  road  rather  than  by  the  old;  and,  the  jury 
having  found  that  the  center  of  the  new  road  was  16W  feet  from  the  house  stoop, 
and  below  high- water  mark,  testator  had  nothing  there  left  to  pass  by  the  residuary 
olaase. 

Appeals  from  circuit  court,  Bichmond  county. 

Action  by  Constantino  W.  Benson  against  Ciara  McNamee,  under  Ckxle 
Civil  Proc.  g  1638  et  seq.,  to  bar  her  claim  of  title  to  certain  land.  Verdict 
and  judgment  for  defendant.  Plaintiff  appeals  from  the  judgment  and  from 
orders  denying  a  new  trial,  and  respecting  costs  and  allowances. 

Argued  before  Peatt  and  Dykman,  JJ. 

/.  d-  C  McNamee,  for  appellant.  MacFarland,  Boardman  A  Piatt,  for 
respondent. 


Fkatt,  J.  This  action  was  commenced  to  settle  conflicting  claims  to  a 
strip  of  land  lying  on  New  York  bay,  in  tlie  town  of  Soutbfleld,  on  Statea 
island.  It  is  conceded  that  Cornelius  Carsen,  prior  to  1826,  and  from  that 
time  on  until  his  death,  in  1832,  owned  a  parcel  of  land,  consisting  of  about 
six  acres,  inclnding  tbe  strip  in  question,  which  ran  down  to  ordinary  higb> 
water  mark.  A  few  feet  from  this  mark,  upon  the  upland,  stood  a  dwelling- 
house,  which,  throughout  this  litigation,  has  been  called  the  "Brewer  House." 
Between  this  house  and  ordinary  high-water  mark  ran  an  old  wagon  track, 
wide  enough  for  two  wagons  to  pass  each  other.  It  is  not  clear  whether  or 
not  this  old  track  had  ever  been  laid  out  under  lawful  authority,  or  iiad  l>een 
dedicated  to  public  use,  and  accepted  by  public  authority,  except  the  fact  that 
in  1826  the  commissioners  of  highway  "laid  out"  such  a  highway,  which  In- 
cluded this  track  or  some  part  of  it.  It  Is  plain,  however,  that  the  track  had 
been  in  actual  use  by  the  public  for  more  than  30  years  at  the  time  of  Carsen's 
death,  in  1832.  During  that  year  Carsen  made  his  will,  which  was  subse- 
quently proven,  whereby  he  devised  this  Brewer  House,  "together  with  the 
lot  on  which  it  stands,  being  about  one-half  an  acre,"  to  his  son  Bichard,  and 
his  wife,  Henrietta,  for  life,  with  remainder  to  their  children  In  equal  shares. 
He  devised  the  residue  of  this  real  estate  to  otiier  grandchildren.  The  plain- 
tiff claims  under  the  devise  first  named,  and  tbe  defendant  under  the  resid- 
uary devise.  The  controversy  may  now  be  summed  up  in  a  few  words.  It 
is  claimed  by  the  defendant  that  the  devise  of  the  house  and  lot  extended  only 
to  tbe  center  of  this  old  wagon  track,  and  that  the  residuary  devise  carried 
the  other  half  of  this  old  track  or  road,  together  with  a  strip  of  land  lying  be- 
tween the  so-called  road  and  the  ordinary  high-water  mark,  to  her  grantors. 
It  appears  that  in  1826  the  commissioners  of  highway  of  the  town  of  South- 
field,  by  proceedings  which  were  proper  in  form,  at  least,  "laid  out"  a  new 
road,  two  rods  wide,  beginning  at  the  stoop  of  the  Brewer  House,  and  ex- 
tending towards  tbe  bay,  which  new  road  included  the  old  track  wholly  or  in 
part.  It  is  now  argued  by  plaintiff  that  this  new  road  was  the  one  which  the 
testator  had  in  mind  wlien  he  ma<Ie  his  will,  and  by  the  defendant  that  it  must 
have  been  wholly  upon  the  upland  >^tween  the  house  and  the  ordinary  high- 
v.3N.Y.s.no.6 — 20 
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water  mark;  otherwise,  as  it  is  said,  tlie  proceedings  of  the  commissioners  at 
either  wholly  void,  or  void  pro  tanto  the  portion  which  extended  beyond  thi 
mark  upon  the  beach,  on  the  ground  that  the  commiaaionera  bad  no  power  t 
t^ropriate  any  part  of  the  beach  for  highway  purposes. 

Another  element  remains  to  be  noticed,  viz.,  the  grantees  of  the  Brewc 
House  and  lot  applied  to  the  commissioners  ol'  tlie  land-office,  claiming  to  t 
the  owners  of  the  upland  adjoining  higli-water  mark,  and  obtidned  u  grant  c 
the  beach  and  land  under  water.  Tliey  claim  that  this  grant  covers  any  ai 
cretion  at  this  point.  It  is  claimed,  on  the  other  hand,  that  this  grant  is  voi 
because  the  grantees  did  not  own  the  adjoining  upland.  The  contention  J 
thus  apparent:  (1)  Did  the  Carsens'  devise  of  the  Brewer  House  and  lot  cart 
the  land  between  the  house  and  high- water  mark,  or  (2)  only  to  the  center  c 
the  road;  and,  if  tiie  latter,  then  (3)  to  the  center  of  which  road;  and  (4 
where  was  this  center  line?  The  learned  trial  judge  and  the  counsel  on  bot 
sides  seem  to  have  assumed  that  the  lot  ran  only  to  the  center  line  of  one  c 
the  other  of  these  so-called  roads.  We  think  it  will  be  unnecessary  to  exait 
ine  the  authorities  cited  by  the  appellant  to  show  that  the  proceedings  of  tli 
highway  commissioners  were  unlawful.  This  contention  is  based  on  the  as 
sumption  tliat  the  new  road  extended  beyond  high-water  mark  into  the  ba} 
If  that  was  true,  their  action,  in  the  worst  view  of  the  ci«se.  would  be  wholl 
void.  Hence,  if  the  testator  intended  to  bound  the  Brewer  lot  by  the  cente 
of  the  legal  highway,  there  was  no  such  highway  (in  that  view  of  the  case)  t 
which  it  might  apply.  The  action  of  the  commissioners  was  not  the  widenin 
of  the  old  highway,  but  apparently  the  laying  out  of  an  entirely  new  higti 
way,  which  would  seem  to  indicate  that  the  old  track  was  not  a  legal  higt 
way.  If  this  was  the  fact,  then  there  was  no  legal  highway  at  all  by  the  cer 
ter  of  whicli  the  Brewer  lot  could  be  bounded,  and  this  branch  of  defeadant' 
argument  wholly  fails. 

Tills  brings  us  to  the  point  which  seems  Uf  us  to  be  the  trae  viepw  of  thi 
case,  viz.,  that  the  Brewer  lot  was  intended  by  this  testator  to  be  bounde 
by  the  bay  itself,  and  not  by  any  road  or  track  at  all.  Here  was  a  boose  an 
lot  looking  out  upon  the  bay,  which,  but  for  this  old  wagon  track  along  th 
Ueach,  seems  to  have  been  bounded  by  the  bay  as  its  natural  boundary  on  tha 
side;  at  least,  the  strip  of  upland  lying  between  this  old  wagon  track  and  oi 
binary  high-water  mark  must  have  been  so  narrow  as  to  exclude  the  idea  c 
its  use  for  any  practicable  purpose  at  that  early  date.  It  could  not  have  bee 
nsed  for  building  purposes;  it  was  not  needed  for  fishing  purposes,  becaus 
the  beach  itself  was  free  for  that  purpose.  It  is  dilHcult  to  see  how  it  coul 
have  been  used  for  any  valuable  purpose.  It  seems  to  us  altogether  incredibi 
that  this  testator  could  have  intended  to  devise  this  house  and  lot  with  refei 
ence  to  this  old  wagon  track,  and  thus  have  intended  to  leave  this  so-calle 
strip  between  the  lot  and  its  natural  boundary,  and  this  quite  irrespective  c 
the  ownership  of  the  fee  in  the  half  of  the  track  itself,  which  was  lying  nei 
to  the  bay,  subject  to  any  public  easement  for  road  purposes.  On  the  oth< 
hand,  if  the  testator  intended  to  bound  his  lot  with  reference  to  any  road, 
seems  to  us  it  must  have  been  by  what  he  supposed  was  the  new  road  as  lai 
out  by  the  commissioners.  It  is  a  mistake  to  assume  that  he  intended  I 
bound  it  by  a  legal  highway.  Assuming  that  he  intended  to  refer  to  tl 
highway  at  all  as  a  boundary,  the  survey  and  proceedings  of  the  cornmissioi 
ers  furnished  a  better  criterion  than  any  other  thing  which  seemed  to  hai 
existed  at  that  time,  because  tliey,  and  the  record  thereof,  were  of  a  permanei 
character.  If  he  did  refer  to  any  highway  as  a  boundary,  the  case,  ae  it  seen 
to  us,  was  properly  put  lo  the  jury  by  the  learned  trial  judge,  because  1 
charged,  in  substance,  that  if  the  new  road  was  two  rods  wide,  one  aide  b 
ing  at  the  stoop  of  the  Brewer  House,  then  the  center  of  it  must  have  bee 
16|  feet  from  that  stoop.  He  then  required  the  JU17  to  find  upon  the  que 
tion,  was  the  ordinary  high-water  mark  within  IS^feet  of  that  stoop?  sayinj 


Digitized  by 


Google 


Sup.  Ct.] 


BATES   r.  LIDGERWOOD    MANUK'Q   CO. 


807 


at  the  same  time,  that,  if  it  was,  then  nothing  conld  pass  nnder  the  residuary 
devise,  for  the  reason  that  the  testator  owned  nothing  beyoud  ordinary  high- 
water  mark:  towards  the  water.  Irrespective  of  any  other  view  of  the  case, 
this  finding  seems  to  us  to  settle  the  controversy.  It  will  not,  therefore,  be 
necessary  to  examine  any  other  questions  arising  upon  the  charge,  for  the 
reason  that  the  jury  found  specially  that  the  center  of  this  new  road  was  16i| 
feet  from  the  Brewer  House  stoop.  In  this  view  of  the  facts,  the  charge  was, 
at  least,  as  favorable  to  defendant  as  she  was  entitled  to  have  it.  Without 
going  into  detail,  it  is  sufficient  to  say  that  we  have  examined  the  evidence, 
and  concluded  that  this  finding  was  fully  justified  tliereby.  IS'o  point  is  made 
upon  any  of  the  exceptions  relating  to  the  admission  or  rejection  of  evidence. 
It  therefore  follows  that  the  judgment  in  this  respect  should  be  affirmed. 

We  think  the  motion  for  extra  allowance  was  properly  granted.  It  was 
conceded  that  the  premises  in  question  were  worth  some  $17,000.  The  extra 
allowance  was  $500.  The  case  was  difficult,  and  extraordinary  in  the  profes- 
sional attention  which  must  have  l)eeu  bestowed  upon  its  preparation.  We 
therefore  affirm  the  order. 

Dykmam«  J.,  concurs. 


Bates  t>.  Lidgerwood  Manttt'g  Co. 
(/Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

BnOTKElTP— TiTLB  TO  SDPTOKT— EQUITABLE  INTEREST  —  FUKCHA8>  UKDEB  BXECUTIOir, 

A  levy  OB  and  sale  of  the  interest  of  one  holding  land  under  a  oontraot  of  pur- 
chase, or  as  eegtui  qus  trust,  the  legal  title  being  vested  in  another  for  hia  benefit. 
passes  no  title  upon  which  ejectment  can  be  maintained. 

Appeal  from  special  term.  Kings  county. 

Ejectment  by  Aaron  P.  Bates  against  the  Lidgerwood  Manufacturing  Com> 
pany.    Judgment  for  defendant,  and  plalntiflf  appeals. 
Argued  before  BAKifrARD,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 
A.  B.  Bates,  for  appellant.    Harriman  A  Feasenden,  for  respondent. 

Per  CcsiAjf.  This  is  an  action  in  ejectment.  The  complaint  alleges  title 
in  tiie  Fibre  Disintegrating  Company,  the  recovery  of  a  judgment  against  that 
company,  and  the  sale  on  execution  to  the  plaintiff  of  the  premises  in  ques- 
tion. The  answer  denied  title  in  the  execution  debtor,  and  set  up  affirma- 
tively the  defendants'  claim  of  title. 

It  is  elementary  law  that  in  ejectment  a  plaintiff  (unless  he  connects  his 
title  with  a  prior  possession)  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  his  adversary.  It  is  also  settled  law  that 
production  of  a  deed  without  proof  of  possession  under  it  or  possession  in  the 
grantor  is  not  sufficient  evidence  of  title  to  put  the  defendant  on  his  defense. 
Dominy  v.  Miller,  38  Barb.  386.  Upon  the  trial  the  plaintiff  offered  no  direct 
proof  to  show  either  title  or  possession  in  the  Fibre  Company;  but  the  answer 
alleged  the  fact  that  at  the  time  of  the  recovery  of  the  judgment  one  Kobert 
W.  Russell  was  the  owner  in  fee  of  the  premises.  This  fact  the  plaintiff, 
therefore,  had  the  right  to  assume.  The  plaintiff  then  offered  on  evidence  a 
decree  and  judgment  roll  of  chancery  on  the  state  of  New  Jersey  in  the  suit  of 
Ogilby  against  the  Fibre  Company  and  said  Russell,  by  which  it  was  adjudged 
that  the  company  were  the  equitable  owners  of  thB  property  in  dispute.  This 
was  excluded  by  the  trial  court.  That  the  decree  of  the  court  of  chancery  iD 
Xew  Jersey  could  have  no  extraterritorial  effect  is  unquestionable.  But  the 
defendant  Uussell  answered,  admitting theallegations  of  the  bill  of  complaint. 
Such  admissions,  I  think,  were,  like  other  declarations  of  one  in  possession  of 
realty,  good  evidence  of  title.  The  complaint  and  answer  were  therefore  im- 
properly excluded,  if  the  facts  alleged  in  the  bill  and  admitted  tended  to  shovr 
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title  in  the  plaintiff:  but  we  think  they  did  not.  The  facts  set  forth  in  th( 
complaint  showed  either  that  the  Fibre  Company  was  in  possession,  holding 
under  contract  of  sale,  or  that  it  stood  in  the  relation  of  one  who  had  advanced 
the  consideration  for  a  conveyance  made  to  another.  In  either  case  it  bad  nc 
title  capable  of  being  sold  on  execution.  As  to  the  first,  the  provision  of  th< 
Revised  Statutes  is  (section  4,  p.  744)  that  the  interest  of  a  peraon  holding : 
contract  for  the  purchase  of  lands  shall  not  be  sold  under  execution.  Bage  v. 
Carttoright,  9  N.  Y.  49;  Griffin  v.  Spencer,  6  Hill,  525.  In  the  latter  case, 
while  a  trust  is  raised  in  favor  of  creditors,  the  creditor  must  resort  to  a  courl 
of  equity.  He  cannot  sell  the  land  on  execution.  Qarfleld  v.  Hatmaker,  15  N 
Y.  475.  The  evidence  was  therefore  properly  excluded,  and  he  failed  to  show 
any  title  in  the  judgment  debtor.  The  complaint  was  properly  dismissed. 
Judgment  should  be  affirmed,  with  costs. 


In  re  Bust's  Estate. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

L  EXBOCTOBS  AND  AdMINISTRATOBS— LtABILITIBB— AOTS  OV  CO-BXBOOTOR. 

A  petition  for  the  settlement  of  the  executorial  aooounta  cannot  he  maintained  b] 
a  legatee  a^inst  the  sorvlvinK  exeoutriz,  who  never  received  any  of  the  assets,  Uu 
same  being  ezolusivelv  oontrolled  by  her  co-exeoutor,  and  who  has  been  guilty  of  m 
negligence  or  bad  taiik. 

t.  Bamb — Sbttlembnt— CoKSBNT  Obdbb— Failurb  to  Bktbb. 

It  is  a  good  defense  to  such  a  petition  that  the  petitioner  and  the  deceased  oxeca 
tor  accounted  before  the  surrogate,  the  exeoutnx  joining  therein,  and  that  a  fnl 
settlement  was  then  nutde,  while  said  exeoutor  was  solvent,  which  settlement  hw 
been  for  many  years  acquiesced  in,  and  that,  by  a  stipulation  in  writing  then  madt 
between  the  accounting  parties,  an  order  was  to  be  entered  approving  the  aocount 
though  such  an  order  was  never  entered. 

Appeal  from  surrogate's  court.  Kings  county. 

Maria  £.  Brundage  filed  her  petition  asking  that  Theresa  L.  Bust  be  required 
to  render  her  account  as  executrix  of  the  will  of  John  P.  Bust,  deceased,  nn 
der  which  the  petitioner  was  a  legatee.  The  executrix  filed  an  answer  tc 
which  a  demurrer  was  sustained,  and  she  appeals. 

Argued  before  Babnard,  F.  J  ,  and  Dyeuan  and  Pbatt,  JJ. 

James  <t  Thos.  H.  Troy,  for  appellant.  Richard  B.  Breentoood,  Jr.,  (  Wal 
ter  L.  Livingston,  of  counsel,)  for  respondent. 

Pratt,  J.  The  answer  of  the  defendant  herein,  which  is  admitted  by  tfat 
demurrer,  sets  forth  two  good  defenses  to  the  claim  of  the  petitioner,  to-wit 
(1)  That  she  never  assumed  or  exercised  any  control  over  the  estate  of  Johi 
P.  Bust,  or  received  any  of  tlie  assets  thereof  as  executrix,  but  that  the  sami 
was  exclusively  managed  and  controlled  by  her  co-executor,  Bodolphus  B 
Johnson ;  and  (2)  that  a  full  settlement  has  been  had  with  the  petitioner,  anc 
such  settlement  executed,  and  a  final  accounting  had  in  the  surrogate's  court 
These  defenses  fully  meet  the  allegations  of  the  petitioner,  so  far  as  this  peti 
tion  is  concerned.  There  is  no  statement  in  the  petition  of  negligence  or  bac 
faith  on  the  part  of  the  defendant,  and  no  claim  that  any  funds  have  com( 
into  her  hands  since  said  settlement. 

It  would  be  manife:itly  unjust  to  hold  the  defendant  responsible  because  shi 
consented  to  or  joined  in  tlie  accounts  as  filed  by  her  co-executor,  as  she  wai 
induced  to  take  that  course  at  the  solicitation  of  the  petitioner,  and  the  mon 
so  as  it  is  admitted  that  the  co-executor  was  pecuniarily  responsible  at  the  ao 
con  nting,  and  afterwards  died  insolvent.  The  fact  that  such  account  was  no 
approved  and  passed  by  the  surrogate  is  not  material.  The  parties  to  the  ao 
counting  consented  to  the  entry  of  such  an  order,  and  this  was  as  binding  upoi 
such  parties  as  if  the  ordpi  had  been  entered.     The  parties  have  acted  upoi 


Digitized  by 


Google 


Sup.  Ct.]  COLOAN   r.  DUNNE.  809 

the  faith  of  these  proceedings  for  a  long  ti  me,  and  are  estopped  from  now  ques- 
tioning their  validity,  as  against  each  other. 

It  follows  that  the  order  must  be  reversed.     All  concar. 


Ck)L8AM  0.  Dunne  et  al. 
{Suipreme  Court,  Oenerdl  Term,  Second  Department    December  18, 1888.) 

1.  lanoTATioN  or  AcTioKs— RmnnMe  ov  Btatutb— Uobtoaob — Fohbolobubk — Dbfi- 

OIBHOT  JUDOMKNT. 

An  action  against  legatees  for  the  amount  of  a  deficiency  judj^ment  rendered  on 
foreclosure  of  a  mortgage  given  by  testator  to  secure  a  bond,  is  based  on  a  sealed 
Instrument  and  exists  independently  of  Code  Civil  Froc.  N.  T.  H  1887-1841,  author- 
izing a  creditor  to  recover  to  the  extent  of  the  legacy  received  by  his  debtor's  leg- 
atee, and  is  barred  only  at  the  expiration  of  20  years  from  the  maturity  of  the  bono. 

2.  IfOBXaAOES — FOBECI/OBUKE — DkHOIXIICT — LlABIUTT  OF  LbO^TEBS. 

The  legatees,  to  the  extent  of  their  legacies,  are  liable  for  the  full  amonnt  of  the 
deflciencv  judgment,  though  a  portion  of  the  proceeds  of  sale  were  applied  to  the 
costs  of  foreclosure,  instead  of  to  the  reduction  of  the  debt. 

Appeal  from  circuit  court.  Kings  county. 

Jane  Colgan,  administratrix  of  the  estate  of  Anthony  Davin,  deceased, 
brought  this  action  against  Patrick  Dunne  and  others,  legatees  under  the  will 
of  Michael  Dunne,  deceased,  to  recover  the  amount  of  a  deflciencj  judgment 
rendered  upon  the  foreclosure  of  a  mortgage  executed  by  said  Michael  Dunne. 
The  bond  and  mortgage  were  dated  August  17, 1865,  and  due  three  years  from 
date.  The  deficiency  judgment  was  rendered  December  5,  1882.  and  this  ac- 
tion was  commenced  in  December.  1885.  Judgment  for  plaintiff,  and  defend- 
ants appeal. 

Argued  before  Barnabd,  P  J.,  and  Dtkhan  and  Pratt,  JJ. 

William  M.  Benedict,  for  appellants.     William  J.  Carr,  for  respondent. 

Pbatt,  J.  Appellant  contends  that  the  action  is  not  based  upon  a  sealed 
instrument,  but  upon  the  statute  liability  created  by  sections  1887-1841,  Code 
Civil  Proc.,  and  that  it  accrued  in  1872,  when  the  estate  was  distributed,  and 
that  it  is  barred  by  the  six-year  or  by  the  ten-year  limitation.  We  think  the 
right  to  pursue  the  legatee  for  the  debt  of  the  testator  exists  independent  of 
the  statute.  Courts  of  law  and  courts  of  equity  have  from  the  earliest  times 
sustained  the  creditor's  right  to  satisfaction  of  his  debt  from  the  assets  of  tes- 
tator in  the  hands  of  the  legatee.  Bract.  Rom.  Law,  bk.  2,  c  26,  fol.  61;  2 
Bl.  Comm.  c.  82;  6  Bac.  Abr.  "Legacies,"  h.;  2  Redf.  AVills.  §  66;  1  Washb. 
Real  Prop.  c.  8,  §  73;  Watkitu  v.  Holman,  16  Pet.  25;  Noel  v.  Rohiruon.  I 
"Vern.  90-94;  Newman  v.  Barton,  2  Vein.  205;  Nelthrop  v.  Hill,  1  Ch.  Cas. 
136.  The  theory  is  that  the  testator  cannot  cut  off  the  right  of  his  creditor  to 
satisfaction  of  the  debt  from  testator's  estate.  In  form  the  action  is  against 
the  legatee.  In  substance  it  is  against  the  property  of  testator  in  defendant's 
hands.  The  statute  regulates  the  procedure,  but  does  not  create  the  right. 
It  follows  that  the  action  must  be  regarded  as  brought  upon  a  sealed  instru- 
ment, and  the  period  of  limitation  is  20  years.  That  period  has  not  elapsed 
since  the  execution  of  the  bond  and  mortgage.  The  introduction  of  the  defi- 
ciency judgment  did  not  injure  defendant.  The  effect  of  that  proof  was  to 
limit  the  plaintiff's  recovery;  not  to  enlarge  it.  Proof  of  the  mortgage  and 
its  recitals  established  a  cause  of  action  for  88,000  and  interest.  By  intro- 
ducing the  judgment  in  foreclosure,  plaintiff,  in  effect,  showed  that,  except 
as  to  the  amount  of  the  judgment,  the  bond  and  mortgage  were  paid.  It  can- 
not be  said  justly  that  defendants  are  held  liable  for  the  costs  of  that  suit. 
Proper  statement  would  be  that  a  portion  of  the  proceeds  of  sale  lielng  used 
to  defray  the  expenses  of  the  fortclusure  that  amount  was  not  applied  to  the 
reduction  of  the  mortgagedebt,  which  therefore  remained  a  liability  for  which 
defendants  must  respond.    Judgment  affirmed,  with  costs.     All  concur. 
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COLLYEB  V.  CJOLLYEB. 

{Supreme  Cov/rt,  Oentral  Term,  Second  Department    December  18, 188S.) 

1.  Libel  and  Slandek— Slanderous  Words — Larceny  of  Fapbrs. 

An  aocusation  that  plaintiff  "stole  and  destroyed  my  sister's  will  and  other  pa- 
pers" is  slanderous;  Fen.  Code  N.  T.  §  110,  declaring  that  one  who,  knowing  that 
a  paper  may  be  required  In  evidence,  willfully  destroys  it  to  prevent  its  production, 
is  goUty  of  a  misdameuior ;  and  sections  528,  718,  making  any  article  of  value,  con- 
tract, thing  in  action,  or  written  instrument,  by  which  any  pecuniary  obligation  or 
interest  in  property  Is  created,  transferred,  increased,  diminished,  etc.,  the  subject 
of  larceny.  The  charge  imputing  theft  will  be  presumed  to  have  been  made  in  rot- 
erenoe  to  papers  that  may  be  the  subject  of  larceny. 
S.  Same — Flbadutg — ^Amendmbnt  at  Trial. 

An  amendment  of  the  complaint  at  the  trial.  In  reference  to  the  words  spoken,  so 
as  to  make  them  impute  a  destruction  as  well  as  a  theft  of  the  papers,  is  proper, 
under  Code  Civil  Froc.  N.  T.  i  72S,  authorizing  the  court  at  the  trial,  in  furtherance 
of  justice,  to  amend  the  pleadings. 

Appeal  from  eironit  court,  Weetcbeeter  county. 

Action  by  E.  M.  Collyer  against  G.  B.  Collyer  for  slander.  Plaintiff  had 
judgment,  and  defendant  appeals.  By  Ctode  Civil  Proe.  N.  T.  §  723,  "the 
4X>urt  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or  after 
judgment,  in  furtherance  of  j  ustice,  and  on  such  terms  as  it  deems  just,  amend 
any  process,  pleading,  or  other  proceeding,  by  adding  or  striking  out  the  name 
of  a  person  as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  otlier  respect,  or  by  inserting  an  lUlegation  material  to  the 
«ase,  or.  where  the  amendment  does  not  change  substantially  the  claim  or  de- 
fense, by  conforming  the  pleading  or  other  proceeding  to  the  facts  proved; 
and.  in  every  stage  of  the  action,  the  court  must  disregard  an  error  or  defect 
in  the  pleadings  or  other  proceedings  which  does  not  affect  the  substantial 
rights  of  the  adverse  party."  The  following  are  sections  from  Pen.  Code  K. 
Y.:  "Sec.  110.  A  person  who,  knowing  that  a  book,  paper,  record,  or  instru- 
ment in  writing,  or  other  matter  or  thing,  is  or  may  be  required  in  evidence 
upon  any  trial,  hearing,  inquiry,  investigation,  or  other  proceeding  author- 
ized by  law,  willfully  destroys  tlie  same,  with  intent  thereby  to  prevent  the 
same  from  being  produced,  is  guilty  of  a  misdemeanor."  "Sec.  628.  A  per- 
son who,  with  the  intent  to  deprive  or  defraud  the  true  owner  of  his  property. 
ot  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use  of  the 
taker,  or  any  other  person,  either  (1)  takes  from  the  possession  of  the  true 
owner,  or  of  any  other  person,  or  obtains  from  such  possession  by  color  or  aid 
of  fraudulent  or  false  representations  or  pretense,  or  of  any  false  token  or 
writing,  or  secretes,  withholds,  or  appropriates  to  bis  own  use,  or  that  of  any 
fierson  other  than  the  true  owner,  any  money,  personal  property,  thing  in  ac- 
tion, evidence  of  debt  or  contract,  or  article  of  value  of  any  kind,  •  •  * 
steals  such  property,  and  is  guilty  of  larceny."  "Sec.  718.  In  construing  tbis 
Code,  or  an  indictment  or  ottier  pleading  in  a  case  provided  for  by  this  Code, 
the  following  rules  must  be  observed,  except  when  a  contrary  intent  is  plainly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent  from  the  con- 
text thereof:"  "(9)  The  term '  property '  includes  both  real  and  personal  prop- 
erty,— things  in  action,  money,  bank-bills,  and  all  articles  of  value."  "(15) 
The  term  '  personal  property  '  includes  every  description  of  money,  goods,  chat- 
tels, effects,  evidences  of  rights  in  action,  and  all  written  instruments  by  which 
any  pecuniary  obligation,  right,  or  title  to  property,  real  or  personal,  ia  cre- 
ated, acknowledged,  transferred,  increased,  defeated,  discharged,  or  dimin- 
ished, and  every  riglit  and  interest  therein." 

Argued  before  Baknakd,  P.  J.,  and  Pratt,  J. 

Qlover,  Sweezey  i&  Glover,  for  appellant.    Seaman  Miller,  for  respondent. 

Pratt,  J.    This  is  an  action  for  slander.    The  complaint  charges  that  de- 
fendant uttered  the  following  words  concerning  the  plaintiff:  "He  and  Steve 
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got  my  nephew,  whom  I  left  in  charge  of  the  house,  drunk,  and  they  went 
through  the  housie,  and  stole  my  sister  Elizabeth's  will,  and  other  papers. " 
On  the  trial  the  plaintiff  was  permitted  to  amend  by  adding  after  the  word 
"stole"  the  words  "and  destroyed,"  to  which  exception  was  taken.  We  think 
the  complaint  was  sufficient  without  the  amendment.  The  defendant  cliarac- 
teriz«d  the  act  as  larceny,  and  by  including  the  words  "other  papers"  with  the 
word  "  will"  it  is  plain  that  if  a  larceny  can  be  predicated  upon  the  felonious 
taking  of  any  papers  the  charge  was  complete.  It  was  not  necessary  that  the 
defendant  should  specify  precisely  what  papers,  as  by  describing  the  act  as  a 
theft  he  must  be  presumed  to  have  ciiarged  it  in  respect  to  papers  that  could 
be  the  subject  of  Jarceny.  It  is  not,  tlierefore,  necessary  to  decide  whether  a 
will  can  ever  be  the  subject  of  larceny,  as  the  charge  included  other  property, 
and  by  not  so  far  explaining  as  to  sliow  that  the  act  charged  referred  to  pa^ 
pers  tl)at  could  not  be  the  subject  of  larceny  the  defendant  did  charge  the 
plaintiff  with  a  crime.  It  is  claimed,  however,  that  the  verdict  was  rendered 
under  the  judge's  charge  for  words  imputing  another  offense  which  had  been 
added  to  the  complaint  upon  the  trial.  The  action  was  brought  for  words 
spoken  upon  a  certain  occasion  stated  in  the  complaint.  The  amendment  re- 
lated to  the  subject-matter  under  investigation.  It  did  not  seek  to  set  up  a 
new  cause  of  action,  or  refer  to  any  other  occasion  or  charge  than  that  de- 
scribed in  the  complaint.  The  reason  why  amendments  which  change  the 
cause  of  action  are  not  permitted  upon  the  trial  is  that  a  party  may  be  sur- 
prised, and  unable  to  meet  the  changed  aspect  of  the  case.  The  reason  of  the 
rule  fails  in  this  case,  as  no  surprise  could  be  claimed  by  defendant.  But  un- 
der section  723  of  the  Code  of  !^ocedure  the  court  bad  the  power,  and  prop- 
erly exercised  its  discretion,  to  allow  the  amendment.  It  is  not  essential  to 
constitute  slander  that  the  charge  must  be  of  an  offense  at  common  law.  It 
ia  suflSdent  that  the  charge,  if  true,  would  subject  the  party  slandered  to  in- 
dictment. By  reading  sections  110, 528,  and  718  of  the  Penal  Code,  it  is  dear 
that  the  words  charged  a  crime,  and  were  slanderous  per  se.  The  verdict  is 
fully  sustained  by  the  evidence,  and  the  judgment  must  be  aflSrmed,  with 
eoeta. 

Babhabd,  p.  J.,  concurs. 


Kain  v.  New  York  &  N.  E.  B.  Co.,  (two  cases.) 
(Supreme  Court,  General  Term,  Second  Department,    December  18, 1888.) 

L  BUUKOAD  COHFUnia — ACCIONTS  at  CbOSSINOS — CONTRLBUTOBT  XEOUaEKCB. 

Where  one,  in  approaching  a  railroad  crossing,  drives  slowly,  and  listens  for  a  train, 
he  is  not,  as  matter  of  law,  guilty  of  contributory  negligence  because  the  track  is 
open  to  his  vision  for  %0  feet,  and  he  does  not  see  an  approacbing  train  until  it  ia 
within  100  feet  from  him,  its  speed  being  such  that  it  passes  the  lOU  feet  in  three 
seconds.' 
&,  Samb— Instbuottons— Deobeb  of  Cabe. 

In  an  action  for  injuries  sustained  at  a  railroad  crossing,  a  refusal  to  charge  that 

glaintiff  was  bound  to  use  extra  precaution  and  vigilance  in  approaching  the  cross- 
ig,  Is  not  error.' 

Appeal  from  circuit  court,  Dutchess  county. 

These  actions  are  by  Thomas  Kain  and  William  Kain,  respectively,  against 
tlie  New  York  &  New  England  Railroad  Company,  for  personal  injuries  sus- 
tained while  attempting  to  cross  defendant's  track.  Judgments  were  entered 
for  plaintiffs,  and  defendant  appeals. 

*  Beapectiiig  the  duty  of  the  traveler  to  look  and  listen  before  crossing  a  railroad  track, 
and  aa  to  what  is  contributory  negligenc«  in  actions  for  injuries  received  at  such  cross- 
ings, see  Howard  v.  Railway  Co.,  1  N.  Y.  Supp.  528,  and  note;  Buchanan  v.  Railroad 
Co.,  (Iowa,)  to  N.  W.  Rep.  «68,  and  cases  cited ;  Fitzgerald  v.  Railroad  Uo.,  ante,  230,  and 
notAb 
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Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

W.  C.  Anthony,  for  appellant.    W.  I.  Thome,  for  respondents. 

Pratt,  J.  We  do  not  find  that  plaintiff  was  guilty  of  contributory  negli- 
gence. He  drove  slowly,  and  listened  for  the  train.  He  was  not  obliged  to 
stop.  Negligence  is  claimed  on  the  ground  that,  having  a  track  open  to  his 
vision  for  200  feet,  he  did  not  see  the  train  till  it  was  within  100  feet  of  him. 
At  the  then  rate  of  speed  the  train  would  pass  that  100  feet  in  about  three 
seconds.  So  the  criticism  amounts  to  this:  that  plaintift  failed  to  see  dur- 
ing three  seconds  that  it  was  within  his  range  of  vision.  But  his  team  may 
well  have  required  some  attention,  and  we  cannot  say  as  matter  of  law  that 
to  withdraw  his  gaze  from  the  track  during  three  seconds  was  contributory 
negligence.    That  question  was  for  the  jury,  and  their  verdict  must  stand. 

The  court  was  requested  to  charge  tliat  plaintiff  was  bound  to  use  "extra 
precaution  and  vigilance  in  approaching  the  crossing. "  The  appropriateness 
of  the  request  is  not  perceived.  He  was  bound  to  uoe  due  care, — such  care  as 
the  circumstances  and  law  required, — and  we  must  assume  that  the  jury  were 
charged  to  that  effect.  If  "extra  care"  meant  anything  more  or  different 
from  "due  care, "  the  request  was  properly  refused.    Judgment  affirmed,  with 

OOBtS. 

Barnabd,  p.  J.,  concurs. 


Clark  v.  Oallaohsr  et  al. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Deoember  18, 1888.) 

ExwnjTioir — Scfpi^eiieiitakt  Proceedikos — Conflictino  Claims — Msohxbics'  LntNS. 
After  Uie  garnishee  in  supplementary  proceedings  bad  admitted  an  indebtedneaa 
to  defendant  for  the  erection  of  a  house,  he  was, served  with  an  order  requiring 
Um  to  pay  the  amount  to  the  sheriff,  and  on  the  same  day  was  given  notice  of 
meohanux'  Uens  claimed  by  subcontractors  of  defendant  for  labor  done  on  the  same 
building.  He  afterwards  paid  the  money  to  the  sheriff.  Held,  that  an  order  re- 
quiring payment  of  the  fund  to  plaintiff  should  not  be  made  before  the  termination 
of  thellen  suits. 

Appeal  from  special  term,  Dutchess  county. 

Supplementary  proceedings  by  James  Clark,  a  judgment  creditor  of  William 
L.  GaUagher,  and  Frank  Gallagher,  to  subject  a  debt  owed  by  John  Callahan 
to  William  L.  Gallagher  to  the  payment  of  said  judgment.  Callahan  admit- 
ted that  he  owed  Gallagher  $175  for  the  erection  of  a  house,  which  was  nearly 
completed.  His  answer  was  taken  July  25,  1888.  On  the  next  day  an  order 
was  made,  and  served  on  the  day  following,  requiring  Callahan  to  pay  the 
amount  to  the  sheriff.  On  the  same  day  subcontractors  of  Gallagher  served 
mechanic's  lien  notices  on  Callahan,  claiming  that  they  had  unpaid  claims 
for  labor  on  the  same  building.  Callahan  having  paid  the  money  to  the 
sheriff,  the  plaintiff,  Clark,  asked  that  it  be  paid  to  him,  which  the  court  re- 
fused to  direct,  and  he  appeals. 

Argued  before  Piiatt  and  Bykman,  JJ. 

ET.  H.  Hustes,  for  appellant.    James  G,  Meyer,  for  respondents. 

Dykmam,  J.  The  plaintiff  in  this  action  recovered  a  judgment  against  the 
defendants  on  the  21st  day  of  June,  188S.  for  $686.21,  and  the  judgment  was 
filed  and  docketed  in  the  Dutchess  county  clerk's  office.  On  the  24th  day  of 
July,  1888,  an  order  was  issued  by  Justice  Barnard,  directing  John  Calla- 
han to  appear  before  a  referee,  and  be  examined  in  relation  to  property  in  his 
bands  belonging  to  the  defendants,  or  in  relation  to  money  due  and  owing 
from  him  to  them.  That  order  was  served  July  24,  1888.  July  25, 1888. 
Callahan  was  examined  before  the  referee,  and  admitted  an  indebtedness  from 
him  to  William  L.  Gallagher  of  $175.    The  referee  made  his  report  the  same 
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day,  and  on  the  next  day,  July  26,  1888,  Justice  Baknard  made  an  order  di- 
recting Ciillalian  to  pay  the  $175  to  the  sheriff  of  Dutchess  county.  That 
order  was  served  on  Calliilian  the  next  day,  July  27,  1888,  and  on  August  3, 
1888,  Callahan  paid  the  money  to  the  sberifF.  Now  comes  the  train  of  facts 
which  raises  the  question  involved  on  this  appeal.  On  the  27th  of  July,  1888, 
two  mechanics'  liens  were  filed  against  Callahan  as  the  owner  of  property 
upon  which  William  L.  Gallagher  had  agreed  to  erect  a  building  for  Callahan. 
The  plaintifCthen  applied  to  Mr.  Justice  Baknard  upon  this  state  of  facts  for 
an  order  directing  the  sheriff  to  pay  the  8175  in  his  hands  on  an  execution  to 
be  issued  upon  the  judgment  in  this  action  of  Clark  against  Gallagher.  That 
motion  was  denied,  and  the  plaintiff  has  appealed  from  the  order  of  denial. 
Our  conclusion  is  that  the  motion  was  properly  denied.  The  whole  matter 
should  be  held  in  abeyance  to  await  the  result  of  the  trial  of  the  lien  cases 
against  Gallagher,  in  which  actions  the  whole  question  will  be  decided  after 
a  more  thorough  examination  than  could  be  afforded  upon  a  mere  motion. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

Fbaxt,  J.,  concurs. 


OOHEM  t).  MOORHOTTSE  et  Ol. 

(Supreme  Cottrt,  General  Term,  Second  Depa/rtment.    December  18, 1888.) 

AssiomcBNT  roB  Butevit  or  Creditobs — Preperenoss— Childkbn  of  Amionob. 

An  aasignment  for  the  benefit  of  creditors  ia  not  fraudulent  because  the  assignor 
prefers  certain  of  his  children  to  the  amount  of  certain  trust  f  ands  belon^ng  to 
them,  which  came  into  his  hands  as  their  guardian,  and  which  he  used  in  his  bosl- 


Appeal  from  special  term,  Orange  county. 

Appeal  by  Herman  Cohen  from  a  judgment  sustaining  an  assignment  made 
by  Asa  Moorhouse  for  the  benetit  of  creditors. 
Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  J  J. 
MeKeon  tt  Benedict,  for  appellant.     &.  M.  Bush,  for  respondents. 

Dykman,  J.  This  action  was  brought  to  set  aside  a  general  assignment 
made  by  the  defendant  Asa  Moorhouse  for  the  benetit  of  his  creditors,  on  the 
ground  of  fraud.  The  action  was  tried  before  a  judge  without  a  jury,  and  he 
found  that  the  assignment  was  made  in  good  faith,  and  without  any  intent 
to  cheat,  defraud,  hinder,  or  delay  the  creditors  of  Moorhouse.  It  was  the 
claim  of  the  plaintiff  that  the  assignment  upon  which  the  attack  was  made 
was  fraudulent  in  law,  because  it  made  preferences  to  certain  relatives  of  the 
assignor  to  an  amount  which  exhausted  the  estate,  and  that  those  preferences 
were  of  such  a  nature  as  to  render  the  assignment  void.  The  principal  at- 
tack was  made  upon  the  preference  of  Fannie  Moorhouse  and  Nellie  Moor- 
house, two  daughters  of  the  assignor,  of  $1,000,  with  interest  from  May  14, 
1886,  for  moneys  belonging  to  them,  which  the  assignor  held  as  their  guard- 
ian, and  used  in  his  business.  But  it  appeared  from  the  testimony  of  the  as- 
signor himself,  who  is  the  only  witness  examined  upon  the  triiil,  that  he  was 
the  guardian  of  his  two  daughters;  that  the  sum  of  $500,  belonging  to  each  of 
them,  came  into  his  hands  as  such  guardian,  and  that  he  used  the  same  in 
speculations  which  turned  out  disastrously,  and  that  the  money  was  substan- 
tially squandered,  so  that  he  was  honestly  indebted  to  them  in  the  sum  of 
$1,000,  for  which  he  preferred  them  in  the  assignment.  iSiniilar  satisfactory 
explanations  were  made  by  the  assignor  upon  bis  examination  of  all  thedebts 

>  Respecting  the  general  subject  of  the  validity  of  assignments  for  benefit  of  credit- 
ors, with  preferences,  see  Talbott's  Assignee  v.  Ewalt,  (Kv.)  7  S.  W.  Rep.  081,  and 
note;  Bank  v.  Rehm,  (111.)  18  N.  B.  Rep.  788,  and  cases  uited;  Romor  v.  Koch,  3  N.  y. 
Supp.  540,  and  cases  cited. 
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which  he  preferred  in  bis  assignment.  There  was  also  special  objections  to 
the  preferences  of  two  other  daugliters  of  the  assignor,  for  whom  he  had  also 
been  appointed  guardian;  but  a  similar  investment  had  been  made  of  the 
trust  funds  which  belonged  to  these  two  daughters,  and  the  same  result  had 
ensued,  so  that  he  was  also  indebted  to  them  for  trust  funds  belonging  to 
them  which  he  had  also  squandered.  The  investment  of  the  trust  funds,  by 
the  assignor,  which  belonged  to  his  four  daughters,  was  not  such  an  invest- 
ment as  would  relieve  him  from  liability.  He  had  no  right  or  authority  to 
make  such  an  investment  of  the  trust  funds,  and  it  was  really  in  violation, 
not  only  of  the  rules  of  law,  but  was  entirely  unjustifiable  in  any  point  of 
view,  and  on  any  accounting  by  him  for  such  trust  funds  he  would  be  held 
personally  responsible  for  the  whole  amount.  In  making  the  preferences  for 
bis  four  children  as  he  did  in  the  assignment,  the  assignor  was  doubtless 
actuated  by  the  honest  belief  that  he  was  justly  indebted  to  them  for  an 
amount  of  tl>e  trust  funds  which  he  had  received  as  their  guardian;  so  there 
was  no  fraudulent  intent  in  making  those  prefereiices.  A  full  examination 
of  the  case  leads  us  to  the  conclusion,  that  there  is  no  fraud  established,  either 
in  fact  or  in  law,  in  the  execution  of  the  assignment  in  question,  that  the  find- 
ings of  the  trial  judge  are  correct,  and  that  the  judgment  should  be. affirmed, 
with  costs.    All  concur. 

■ 
People  ex  rel.  TVasserman  «.  Bell,  Oomralssloner  of  Police. 

(Supreme  Court,  General  Term,  Second  Departmenu    Deoember  IS,  1888.) 

1.  HttmciPAi.  Corporations — Rbmovai,  op  Poliobhan — Findino  of  ComnmosHB. 
A  policeman  went  into  a  private  residence  at  night,  and  remained  nearty  three- 
quarters  of  an  hour,  and,  on  coming  out,  was  preceded  bv  ayoung  man,  who,  after 
looking  up  and  down  the  street,  said,  "All  right;  oome. "  The  otHcer  testified  that 
he  went  in  on  account  of  sickness,  and  that  he  made  an  entry  of  the  absence  in  his 
book  while  there.  After  it  was  shown  that  there  was  no  light  In  the  place  wfaei«  he 
stated  that  he  wrote  the  entry,  he  denied  that  he  had  testified  that  it  was  made  ia 
that  place.  Held,  that  a  flndmg  that  he  was  guilty  of  leaving  hia  post  was  not  er- 
roneous. 

t,  Samb — "CJONDUCT  TTkbegomino  as  Officer." 

Where  it  appeal's  that  a  policeman  used  language  to  a  brother  officer  calculated 
to  provoke  an  assault,  and  afterwards  attempted  to  use  a  olnb  and  a  revolver  on  such 
other  offloer,  he  is  guilty  of  "  conduct  unbecoming  an  officer, "  within  the  meaning  of 
rule  11  of  the  police  department  of  Brooklyn  city,  and  a  judgment  dismissing  nim 
will  not  be  disturbed.' 
Dtkxan,  J.,  dissenting. 

Certiorari  to  review  the  decision  of  James  D.  Bell,  commissioner  of  police 
and  excise  of  the  city  of  Brooklyn,  dismissing  the  relator,  Adolph  Wasser- 
man,  from  the  police  force.  Kule  11  of  the  police  department  provides  that 
"conduct  unbecoming  an  oflScer"  shall  be  a  cause  for  dismissal. 

Argued  before  Baknabd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Jackson  &  Burr,  for  lelator.    Frank  E.  O^Reilly,  for  respondent. 

Barnard,  P.  J.  The  main  feature  of  the  charge  for  violation  of  the  rule 
which  forbids  a  policeman  to  leave  his  post  is  substantially  admitted.  The 
ofiicer  left  his  post  on  the  night  of  the  20th  of  May,  1888,  and  went  into  a 
private  house,  and  stayed  nearly  three-quarters  of  an  hour.  The  issue  made 
by  the  officer  was  that  he  was  sick,  and  went  into  the  house  because  of  it. 
The  proof  does  not  sustain  the  excuse.  It  is  proven  that  before  the  officer 
went  out,  a  young  man  came  out  of  the  area  of  the  house,  and  said  to  him, 
"All  right;  come."  This  was  preceded  by  acareful  looking  up  and  down  the 
street.  The  officer  denies  the  remark  being  made,  "All  right;  come."  He 
did  go  in,  and  did  stay  some  considerable  time.    He  produces  a  book  in  which 

>  See,  on  the  subject  of  dismiaaing  police  officers.  People  v.  French,  1 N.  Y.  Supp.  878; 
People  V.  Crimmios,  Id.  656. 
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he  says  he  made  an  entry  while  in  the  portion  of  the  area  of  the  building  in 
which  he  says  he  was.  Th«  hook  is  not  produced  here,  and  the  force  of  the 
entry  is  not  presented.  The  fact  is  proven  that  there  was  no  light  in  the 
place  when  the  policeman  said  he  made  tlie  entry,  and  then  he  returned  to  the 
stand  t»  deny  that  he  had  so  teetlBed,  but  that  the  en  try  was  made  in  another 
place.     The  commissioner's  finding  is  not  unsupported  by  the  evidence. 

The  other  charge  was  using  bad  language,  and  trying  to  shoot  a  brother  officer 
with  a  pistol.  The  appellant  began  the  use  of  language  designed  to  provoke  a 
quarrel.  The  words  were  a  specific  allusion  to  a  circumstance  deemed  disrep- 
utable. An  officer  asked  the  accused  if  he  meant  him,  and  lie  said,  "iXo. " 
The  insulted  officer  then  took  the  accused  by  the  neck,  and,  when  told  to  let 
go  by  a  person  present,  he  did  so  at  once.  Wasserman,  the  accused,  then 
went  and  got  a  stick,  and  that  was  taken  away  from  him.  The  accused  fol- 
lowed, demanding  the  stick,  and  while  doing  so  drew  his  revolver,  and  was 
instantly  seized  and  disarmed  by  those  present.  Such  an  officer  has  neither 
the  good  deportment  nor  the  sufficient  control  nor  the  obedience  which  ought 
to  be  pooaeased  by  one  to  whom  the  public  peace  and  safety  are  commendod. 
The  judgment  should  therefore  be  affirmed,  with  costs. 

Pratt,  J.,  concurs. 

Dykhan,  J.,  (dissenting.)  This  is  a  eertioraH  to  review  the  proceedings 
before  the  defendant  which  resulted  in  the  dismissal  of  the  relator  from  the 
police  force  of  the  city  of  Brooklyn.  The  relator,  who  was  a  policeman  in 
that  city,  was  charged  with  a  violation  of  rule  109,  which  forbade  him  to  leave 
his  post  until  regularly  relieved,  except  in  discharge  of  police  duty,  and  the 
specification  charged  him  with  leaving  his  post,  and  entering  the  basement  of 
a  private  residence,  and  remaining  there  42  minutes.  Upon  the  trial  of  the 
relator  it  appeared  that  he  entered  the  basement  with  the  knowledge  and  con- 
sent of  the  persons  in  charge,  to  satisfy  a  call  of  necessity.  That  fact  was  es- 
tablished by  the  undisputed  testimony  of  two  witnesses  besides  that  of  the 
accused.  No  improper  purpose  is  suggested  for  the  entry  into  the  basement, 
and  no  improper  conduct  is  charged  against  him  while  there,  and  our  conclu- 
sion is  that  his  visit  to  the  basement  was  entirely  justifiable.  The  relator 
was  also  charged  before  the  commissioner  with  conduct  unbecoming  an  offi- 
cer, and  misconduct,  and  the  specific  charge  was  that  the  relator  engaged  in 
an  altercation  with  Patrolman  James  H.  Boyle  in  the  station-house,  during 
which  profane  and  coarse  language  was  used,  and  an  attempt  to  use  a  pistol 
and  club  was  prevented.  Upon  the  trial  of  the  relator  it  appeared  without 
dispute  that  Boyle  was  the  aggressor,  and,  although  the  conduct  of  the  ac- 
cused was  not  fully  justified,  yet  he  acted  in  the  heat  of  passion,  brought  on 
by  the  severe  assault  of  Boyle,  and  under  such  circumstances  his  conduct  may 
well  be  excused.  Our  conclusion  is  that  the  decision  was  not  justified  by  the 
testimony,  and  the  conviction  should  be  reversed,  and  the  relator  should  be 
reinstated,  with  costs. 


Baser  «.  McClellan  et  al. 
{Supreme  Court,  Oeneral  Term,  Second  Department.    December  13, 1888.) 

lilBBI.  A2«D  Sl.Ain»B — PlRADINO— JotNDBB  Or  DBFBNDAlTrs — FTBLICXTIOII. 

▲  oomplalnt  alleging  the  composition  of  a  libelous  article  by  one  defendant,  and 
its  publication  in  a  newspaper  by  the  other,  is  sufficient  to  charge  both  as  publish- 
ers of  the  article. 

Appeal  ib'om  special  term,  Westchester  county. 

Action  by  Seward  Baker  against  James  T.  Lane  and  William  W.  McCleDan 
for  libel.  McGlellan  appeals  from  an  order  overruling  his  demurrer  to  tlie 
complaint. 
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Argued  before  Dtkman  and  Pratt,  JJ. 

P.  L.  McClellan,  for  appellant.     Baker  d*  RUey,  for  respondent. 

Dykman,  J.  This  Is  an  action  for  libel.  Tlie  complaint  states  tbat  i 
plaintiff  is  a  lawyer;  Ihat  tlie  defendant  McClellan  was  the  owner  and  p 
prietor  of  a  printing  establisliment ;  that  James  T.  J^ane  was  the  editor; 
proprietor  of  tlie  Westchester  Independent,  a  weelcly  newspaper  circul 
ing  in  the  county  of  Westchester,  and  which  was  published  and  printed 
the  defendant  McClellan  at  his  printing  establishment  in  Mount  yern( 
Westchester  county;  that  the  defendant  Lane  maliciously  composed  for  pi 
llcation,  and  delivered  to  the  defendant  McClellan  for  publication,  and  tl 
the  defendant  McClellan  maliciously  printed  and  published,  in  the  We 
Chester  Independent,  a  certain  libelous  article  concerning  the  plaintiff,  ci 
taining  the  defamatory  matter  which  is  set  out  in  the  complaint,  whicli 
plainly  libelous.  The  defendant  McClellan  demurred  to  the  complaint, 
the  ground  that  there  was  a  defect  of  parties  defendant,  and  that  there  wi 
no  allegations  in  the  complaint  under  which  the  defendant  demurring  coi 
be  held  answerable  to  the  plaintiff  for  any  cause  therein  set  forth,  and  a 
that  causes  of  action  stated  in  the  complaint  were  improperly  united, 
has  been  already  stated,  the  complaint  alleges  the  composition  of  a  libelc 
article  by  the  defendant  Lane,  and  its  publication  in  a  newspaper  by  the  i 
fendant  McClellan.  This  allegation  is  sulScient  to  charge  them  both  as  1 
publishers  of  the  libelous  article.  The  judgment  overruling  the  demon 
should  therefore  be  afBrmed,  with  costs. 

Pratt,  J.,  concurs. 

In  n  Harold's  Wnx. 
(Supreme  Court,  General  Term,  Seoond  Department.    Deoembar  18, 1888.) 
Wnxs— Undub  Intlubnok— ByrDENCE. 

Where  testatrix,  a  single  woman,  devised  the  bulk  of  her  estate  to  the  wife  i 
aon  of  her  employer,  in  whose  family  she  had  lived,  as  a  domestic,  for  29  yeai*,  i 
by  whom  she  was  kindly  treated,  and  it  appears  that  when  the  will  was  madi 
years  before  her  death  she  saw  the  scrivener  alone,  and  ^ve  him  directions  ab 
its  provisions,  and  that  the  only  relative  she  had  was  a  niece,  for  whom  she  mi 
tested  no  attachment, — ^no  collusion  between  the  attesting  witnesses  (one  being 
scrivener)  or  influence  by  any  member  of  the  devisee's  family  being  shown, 
surrogate's  decree,  holding  the  will  invalid  for  undue  influence,  will  be  reverse( 
Babnabo,  p.  J.,  dissenting. 

Appeal  from  surrogate's  court.  Queens  county. 

A  paper  purporting  to  be  the  will  of  Bridget  Harold  was  presented  to  \ 
surrogate  of  Queens  county  for  probate.  It  was  objected  to  for  undue  inl 
ence  of  the  beneflciaries.     Probate  was  refused,  and  proponent  appeals. 

Argued  before  Barnard,  P  J.,  and  Dykman  and  Pratt.  JJ. 

/.  M.  <b  T.  B.  Seaman,  for  appellant.    D.  Brown,  for  respondents. 

Dykman,  J.  This  is  an  appeal  from  a  decree  of  the  surrogate  of  Quo 
county,  refusing  to  admit  the  last  will  and  testament  of  Bridget  Harold 
probate  in  his  court  Tlie  deceased  woman  was  a  domestic  in  the  family 
Isaac  K.  Willets  at  the  time  of  her  deatli  in  November,  1887,  and  she  1 
been  such  for  nearly  29  years.  She  commenced  service  in  bis  family  in  1 
cember,  1858,  and  resided  there  continuously  until  her  death;  and  on  the2' 
day  of  February,  1873,  she  made  her  will,  and  left  the  same  with  Mrs.  Mi 
C.  Willets,  the  wife  of  her  employer,  for  safe-keeping, and  it  remained  amo 
the  papers  of  Mr.  Willets  until  the  death  of  the  testatrix.  The  formalities  of  I 
statute  required  for  the  due  execution  of  the  will  were  all  complied  with,  a 
tlie  clause  of  attestation  at  the  termination  of  the  instrument  is  full  and  co 
plete.    The  surrogate  rejected  the  instrument,  because  he  believed  the  tes 
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Irix  to  be  under  restraint  and  undue  influence  at  the  time  of  its  execution, 
and  tlie  same  was  procured  by  the  undue  influence  of  the  cbief  beneflciaries 
therein. 

The  will  gave  the  bulls  of  the  estate  of  the  testatrix  to  Marj  C.  Willets  and 
Edwin  Willets,  the  wife  and  son  of  her  employer.  The  only  next  of  Icin  of 
the  deceased  was  Mn.  Mary  Ann  Banta,  who  was  a  niece,  and  who  resided 
also  in  Queens  county.  The  deceased  was  a  single  woman,  and  seems  to  have 
t)een  well  treated  in  the  family  which  she  served,  and  occupied  a  place  some- 
what above  that  of  an  ordinary  servant.  She  desired  to  make  a  will,  and  the 
attendance  of  the  scrivener  for  that  purpose  was  procured  by  her  request, and 
she  saw  him  alone,  and  gave  him  directions  for  drawing  the  same,  and  when 
it  was  executed  the  attendance  of  a  disinterested  and  independent  witness  was 
obtained,  and  no  fraud  or  collusion  between  the  person  who  drew  the  will, 
and  became  one  of  the  subscribing  witnesses,  and  the  other  witness,  became 
apparent  on  the  hearing,  and  no  reflection  was  made  against  their  character 
or  reputation.  Neither  was  there  any  sign  of  influence  by  any  member  of  the 
family  of  her  employer,  but  the  will  seems  to  have  been  the  result  of  the  free 
and  uncontrolled  intention  and  desire  of  the  testatrix.  Keitlier  do  we  flnd 
that  an  implication  of  undue  influence  would  be  justifled  or  legitimately  in- 
ferred from  the  relation  which  existed  between  the  testatrix  and  the  chief  ot)- 
jects  of  her  bounty;  but,  even  if  such  an  inference  could  be  drawn,  the  facts 
disclosed  upon  the  trial  l)efore  the  surrogate  were  sufficient  to  destroy  and 
overcome  the  same.  The  testatrix  lived  about  14  years  after  the  execution 
of  her  will,  and,  if  any  temporary  ascendency  ordomination  over  lier  had  been 
obtained,  she  had  ample  time  for  reflection  and  escape.  The  fact  that  the 
will  was  left  so  long  after  its  execution  unchanged  and  undisturbed  is  cumu- 
lative evidence  in  favor  of  the  deliberate  purpose  of  the  testatrix  in  its  ex- 
ecution. Neither  do  we  find  it  unnatural  for  the  testatrix  to  bestow  her 
little  property  upon  the  woman  with  whom  she  was  so  long  associated,  and 
from  whom  she  had  received  kind  treatment,  instead  of  a  niece,  whom  she 
seldom  saw,  and  towards  whom  she  had  manifested  no  attachment. 

We  think  the  decree  appealed  from  should  be  reversed,  and  the  will  ad- 
mitted to  probate. 

Pratt.  J.,  concurs.    Barnabd,  P.  J.,  dissents. 


Wnxjox  V.  CoRwiN  et  dl. 
(Supreme  Court,  OenenU  Term,  Second  Department.    December  18, 1888.) 

1.  WlTKKSS— COMFBTXNOT— TbANBACTIONS  WITH  DbOBDENTS. 

In  an  action  on  a  note  by  the  administrator  of  the  payee  og&inst  the  surviving 
maker  and  the  executor  oi  the  deceased  maker,  the  surviving  maker  is  not  incom- 
petent as  a  witness  for  plaintiff  under  Code  Civil  Proc.  §  839,  providing  that  a  paurty 
to  an  action  shall  not  be  examined  in  behalf  of  himself  or  of  hu  suc<oes8or  ia  interest 
against  the  administrator  of  a  deceased  party  conoeming  a  personal  transaction  or 
communication  with  deceased.' 
t.  Same— E2zjikination  or  Execctob. 

The  ezeoator  of  the  deceased  maker  having  testified  to  apersonal  oommnnioation 
between  the  deceased  and  plaintiff,  plaintiff  may  give  his  version  of  the  oonversa- 
Uon ;  section  829  prohibiting  such  testimony  except  where  the  executor  is  examined 
in  his  own  behalf! 

Appeal  from  circuit  court.  Orange  county. 

Action  by  Cleanthus  S.  Wilcox,  as  administratrix  of  Buama  Wilcox,  de- 
ceased, against  Susan  M.  Corwin  and  Gilbert  L.  Noble,  executors  of  James 

■In  general,  respecting  the  competency  of  witnesses  to  testify  concerning  transac- 
tions with  decedents,  under  the  various  statutes,  see  Welch  v.  Adams,  (N.  H.)  1  Atl. 
Kep.  1,  and  exhaustive  note;  Elscnlord  v.  l^iscnlord,  2  N.  Y.  Supp.  123,  and  cases  cited; 
Kelthley  v.  SUiford,  (111.)  18  N.  &.  Kep.  '•■lU;  Cntcheon  v.  Loud,  (Mich.)  a?  N.  W.  Rep. 
569,  and  cases  cited. 
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Corwin,  deceased,  and  Melvin  J.  Wbeeler,  on  a  promissory  note.  Yerdict 
and  judgment  for  plaintiff,  motion  for  new  trial  denied,  and  the  executoi-s 
appeal. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Q.  O.  HtUse,  for  appellants.     W.  F.  O'Neill,  for  respondent. 

Dyeman,  J.  This  is  an  action  on  a  promissory  note  for  $400,  made  by 
James  Corwin,  deceased,  and  Melvin  J.  Wheeler.  The  executors  of  James 
Corwin  made  an  answer  to  the  complaint,  in  which  they  denied  the  execution 
of  the  note  by  their  testator,  and  upon  tlie  trial  they  introduced  testimony  for 
the  purpose  of  showing  that  the  signature  of  Corwin  to  the  promissory  note 
was  a  forgery;  so  tliat  the  question  of  forgery  became  the  sole  issue  upon  the 
trial.  The  jury  rendered  a  verdict  for  the  plaintiff,  upon  which  a  judgment 
was  entered,  from  which  the  executors  have  appealed.  They  have  also  ap- 
pealed from  the  order  denying  the  motion  for  a  new  trial  on  the  minutes. 
The  question  of  fact  litigated  upon  the  trial  must  be  considered  as  settled  by 
the  verdict  of  the  jury  on  the  contradictory  testimony  produced  upon  the  trial. 
The  question  presented  here  has  reference  to  the  testimony  offered  by  the 
plaintiff  in  the  course  of  the  trial. 

The  defendant  Wbeeler,  one  of  the  makers  of  the  note,  was  called  as  a  wit- 
ness by  the  plaintiff,  and  his  testimony  was  objected  to  by  the  executors  as  being 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure.  Tbeobjection 
was  overruled,  and  the  defendants  took  an  exception  to  such  ruling.  A  motion 
was  also  made  to  strike  out  his  testimony  at  the  close  of  the  plaintiff's  case, 
which  was  also  denied.  It  is  the  claim  of  the  appellants  that  the  testimony 
of  Wbeeler  was  incompetent  under  the  provision  of  section  829  of  the  Code 
of  Civil  Procedure,  which,  so  far  as  it  has  application  to  this  case,  is  as  fol- 
lows: A  party  to  an  action  shall  not  be  examined  as  a  witness  In  his  own 
behalf  or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest, 
against  the  administrator  of  a  deceased  person,  concerning  a  personal  trans- 
action or  communication  between  the  witness  and  the  deceased  person.  We 
fail  to  see  how  the  testimony  of  the  witness  Wheeler  fell  under  the  inhibition  of 
this  section.  He  was  a  party  to  the  action,  but  he  was  not  a  person  interested 
in  the  event  of  the  suit,  further  than  to  defeat  a  recovery  on  the  part  of  the 
plaintiff;  and  he  was  not  examined  as  a  witness  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  parties  succeeding  to  his  title  or  interest,  but  be  was  called 
by  the  administratrix  of  the  deceased  person.  Neither  can  it  be  said  that  he 
was  examined  as  a  witness  in  behalf  of  a  party  who  succeeded  to  his  title  or 
interest,  because,  in  the  sense  of  those  terms  within  that  section,  be  never 
had  any  title  or  interest  to  the  note  in  question.  He  was  one  of  the  makers 
of  the  note  which  had  no  inception  until  it  was  delivered  to  the  payee,  am* 
the  money  received  thereon  from  her.  She  then  acquired  a  title  to  the  note 
and  an  interest  in  it,  and  she  and  the  plaintiff  are  the  only  persons  who  evei 
had  any  title  or  interest  in  the  note  in  the  legal  application  and  intention  oL 
those  terms.  The  decision  in  the  case  of  Church  v.  Howard,  79  N.  Y.  415, 
has  no  relevancy.  In  that  case,  the  defendant  Fargo,  who  was  the  maker  of 
the  note,  was  permitted  to  testify  against  the  objection  of  the  plaintiff  re- 
specting personal  transactions  between  himself  and  the  intestate.  The  maker 
of  the  note  there  was  called  as  a  witness  by  the  defendant,  and  testified  against 
the  objection  uf  the  plaintiff,  whereas  in  this  case  the  co-maker  was  called  as 
a  witness  by  the  plaintiff. 

Another  exception  on  the  part  of  the  appellant  relates  to  the  testimony  of 
conversations  between  the  plaintitt  and  Corwin  in  his  life-time  in  respect  to 
the  note  in  controversy.  After  the  plaintiff  had  rested,  the  defendant  Susan 
M.  Corwin,  and  her  son,  Benjamin  Corwin,  were  called  as  witnesses  in  be- 
half of  the  defendants,  to  give  testimony  respecting  a  conversation  between 
James  Corwin  and  the  plaintiff,  in  which  Corwin  bad  repudiat«d  the  note  la 
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question,  and  declared  that  he  never  signed  it.  The  plaintiff  was  then  Ciilled 
as  a  witness,  and  gave  her  version  of  the  conversation  with  the  defendant  and 
her  son,  to  which  tliey  had  testified.  While  the  admission  of  such  testimony 
would  liave  been  erroneous  before  the  examination  of  the  executrix  and  her 
son,  yet  tlieir  examination  rendered  their  testimony  competent  within  the  ex- 
ception contained  in  section  829  of  the  Code.  Under  the  provisions  of  that 
section  the  testimony  of  a  party  or  pereon  interested  In  the  event  of  an  action 
cannot  be  received  in  his  own  behalf,  or  in  behalf  of  a  party  succeeding  to 
bis  interest,  against  the  executor  of  a  deceased  person,  except  where  the  ex- 
ecutor or  administrator  is  examined  in  his  own  behalf,  and  so  the  examina- 
tion (tf  an  executor  or  administrator  in  liis  own  behalf  upon  the  trial  has  al- 
ways been  construed  as  a  waiver  of  the  inhibition  imposed  by  the  former  part 
of  that  section  of  the  Code.  We  conclude,  therefore,  that  the  testimony  of 
Wbeeler  was  competent,  in  the  first  instance,  and  that  the  allowance  of  the 
testimony  of  the  plaintiff  after  the  examination  of  the  executrix,  Mrs.  Cor- 
win,  was  also  competent,  and  presents  no  error.  The  judgment  and  order 
denying  a  new  trial  should  therefore  be  affirmed,  with  costs.    All  concur. 


BOTLAN  V.  HODOKINSON  et  ol. 

(Suprgme  Ctmrt,  (Hnerai  Term,  Second  DepartmenL    December  18, 1888.) 

Srbbitfs  asd  Constablbb— Action  on  tTNDER-SBEiurr'B  BoKD—FutLDisa. 

A  complaint  against  an  under-sheriff  allenng  that  he  had  sold  property  under 
mortgage  foreclosure  in  the  equity  of  whioh  piaintiti  was  interested  as  devisee ;  that 
defendant,  although  requested,  had  refused  to  pi^  to  plaintiff  his  share  of  the  sur- 
plus; and  that  the  ghenff  had  assi^ed  to  plaintiff  his  Interest  In  defendant's  bond 
to  tiie  extent  of  the  surplus  so  received  by  defendant,— is  InsufQcient  for  not  alleg- 
ing that  defendant  did  not  pay  the  surplus  over  to  his  principal,  or  bring  It  Into 
court,  as  the  statute  directs.  * 

Appeal  from  special  term.  Kings  county. 

Action  by  Patricia  I.  Boylan  against  Francis  S.  Hodgkinson,  under-sheriff 
ffif  Kings  county,  and  Henry  S.  HoUingsworth,  his  surety,  for  failure  to  pay 
over  maaey  collected  by  virtue  of  his  olBce.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

A.,  M.  &  Q-.  Card,  for  appellant.    F.  Solinger,  for  respondents. 

Dtkman,  J.  This  is  an  appeal  from  a  judgment  sustaining  a  demurrer  to 
tbe  complaint  of  the  plaintiff,  which  alleges  that  in  January,  1882,  the  defend- 
ant Hodgkinson  was  appointed  under-sheriff  of  tbe  county  of  Kings,  and  en- 
tered upon  the  discharge  of  his  duties  after  the  execution  and  tiling  of  his 
bond  for  the  faithful  performance  of  his  duties  as  such  under-sheriff.  It  was 
then  alleged  that  the  plaintiff  was  a  nephew  of  Patrick  Boylan,  deceased,  who 
left  property  in  the  city  of  Brooklyn  consisting  of  three  houses  and  one  lot, 
and  that  by  the  last  will  and  testament  of  Patrick  Boylan  the  plaintiff  was  the 
owner  of  one-fifth  interest  in  such  property,  subject  to  a  mortgage  of  ^,000 
thereon;  that  subsequent  to  the  death  of  Patrick  Boylan  tbe  mortgage  upon 
said  property  was  foreclosed,  and  the  property  was  sold  in  October,  1884,  and 
the  money  due  on  the  mortgage  was  paid,  and  that  the  surplus  arising  on 
such  sale  after  the  payment  of  the  mortgage  was  $3,400.  which  went  into  the 
bands  of  the  defendant  Hodgkinson  as  such  under-sheriff;  that  one-Afth  of 
such  sum,  amounting  to  $680,  belonged  to  the  plaintiff;  that  prior  to  the  com- 
mencement of  this  action  the  sheriff  assigned  to  the  plaintiff  all  bis  title  and 
interest  in  the  bond  of  his  undei--sheriff,  to  the  extent  of  the  moneys  received 
by  Hodgkinson  as  under-sheriff  from  the  proceeds  of  the  sale  under  the  mort- 
gage already  mentioned;  that  the  plaintiff  had  demanded  the  money  from  the 
defendant  Hodgkinson,  and  demanded  judgment  against  him  on  his  bondsmen 
tot  tbe  sum  of  $680,  with  interest.    The  d^endant  demurred  to  the  corn- 
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plaint,  because  there  was  a  defect  of  parties  plaintifF,  and  because  the  complai 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  demuri 
was  sustiiined  by  the  court,  and  the  plaintiff  appeals. 

Our  view  is  that  the  complaint  is  plainly  insufficient.  There  is  no  alle{ 
tion  that  the  under-sheriff  failed  to  pay  over  the  money  arising  from  the  Si 
to  the  sheriff,  or  that  the  surplus  after  the  payment  of  the  mortgage  was  i 
brought  into  court,  and  deposited  as  the  statute  directs.  The  payment 
the  surplus,  or  any  portion  of  it,  to  the  plaintiff,  would  have  been  a  clear  t 
latlon  of  the  statutes,  and  of  the  ofiScial  duty  of  the  defendant.  The  Co 
provides  what  disposition  is  to  be  made  of  surplus  moneys,  and  the  complai 
contains  no  allegation  of  a  failure  to  comply  with  its  provisions.  Judgme 
should  be  affirmed,  with  costs.    All  concur. 


MxTNDT  V.  Barbett  et  al. 
^Supreme  Court,  Oenerdl  Torm,  Second  Department.    Deoember  18, 1888.) 

Appeal  from  special  term,  Richmond  county. 

Complaint  by  Nathan  Barrett  Mundy  against  John  T.  Barrett  and  Claren 
T.  Barrett,  executors  and  trustees  under  the  will  of  Sarah  Barrett,  decease 
to  require  an  account  by  defendants  of  their  trust,  and  to  remove  them  i 
mismanagement.  Judgment  for  defendants  dismissing  the  oomplaint,  a: 
plaintiff  appeals. 

Argued  before  Dykman  and  Pbatt,  JJ. 

John  H.  Pott,  for  appellant.  Degroot,  RatMon  A  Stafford,  {8.  F.  Ratoto 
of  counsel,)  for  respondents. 

Dykmam,  ^.  The  defendants  in  this  action  are  executors  and  trustees  n 
der  the  will  of  Sarah  Barrett,  deceased,  and  the  plaintiff  is  the  chief  bei 
flciary  under  her  will.  This  action  is  brought  by  him  to  remove  the  defen 
ants  from  their  office  as  executors  and  trustees,  and  to  require  them  to  acoou 
as  such,  and  to  restore  the  estate  to  their  successors  to  be  appointed  by  t 
court.  The  complaint  charges  the  defendants  with  inattention,  carelessnes 
and  mismanagement  in  respect  to  the  estate  intrusted  to  their  charge,  but  t 
testimony  upon  the  trial  entirely  failed  to  establish  the  facts  set  forth  in  t 
complaint.  The  case  was  tried  before  a  judge  without  a  jury,  and  he  b 
found  all  the  facts  in  favor  of  the  defendants,  and  has  exonerated  them  fro 
all  charges  of  improper  conduct,  and  has  rendered  judgment  in  their  fav< 
from  which  the  plaintiff  has  appealed.  We  find  on  examination  that  the  fin 
ingsof  the  judge  are  entirely  sustained  by  the  testimony,  and  as  there  appea 
to  be  no  occasion  to  require  an  accounting  of  the  defendants  in  this  couj 
which  may  be  done  in  the  regular  and  ordinaiy  way  before  the  surrogate,  \ 
find  no  error  sufilcient  to  reverse  this  judgment,  and  it  is  therefore  atfirmc 
with  costs. 


In  re  VALiajTiNE's  Estate. 
{Supreme  Cawrt,  Oenerai  Term,  Second  Department.    Deoember  18, 1888.) 
Appeal  from  surrogate's  court,  Bockland  county. 
Argued  before  Barnard.  P.  J.,  and  Dykhan  and  Pratt,  JJ. 
Cornell,  Seoor  A  Page,  for  appellants.    Andrew  JT.  Fallon,  special  gnardia 
tor  respondent. 

Dykman,  J.  George  W.  Bergen  and  Elias  Lewis  were  trustees  for  Lu 
low  W.  Valentine  under  the  last  will  and  testament  of  Brewster  Yalentir 
deceased,  and  they,  as  such  trustees,  made  an  application  to  the  surrogate 
Bockland  county  for  the  judicial  settlement  of  their  accounts,  and  a  citatii 
was  issued  directed  to  the  proper  persons,  and  the  accounting  was  bad. 
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such  accounting,  several  items  in  the  account  of  the  trustees  were  disallowed 
hy  llie  surrogate  under  the  objection  of  the  special  guardian  of  the  beneflc- 
iarr  Ludlow  Valentine,  who  is  an  infant  under  14  years  of  age.  The  trus- 
tees have  appealed  to  the  general  term  from  so  much  of  the  decree  of  the 
surrogate  as  disallowed  payments  made  by  the  trustees  aggregating  9277.50. 
We  have  examined  the  record  presented  to  tis,  and  the  opinion  of  the  surrogate 
printed  in  the  case,  and  we  find  that  the  reasons  assigned  by  the  surrogate  for 
the  disallowance  of  the  items  which  he  struck  out  are  entirely  satisfactray,  and 
the  decree  should  be  affirmed,  with  costs.    All  ooncur. 


SxTDLOW  et  al.  v.  Meao. 
(Suprenus  Cottrt,  deneraX  Term,  Seco/ni  Department    December  18, 1888.) 

1.   BXXCDTIOM — SUI>la.ElfBNTABT  PBOCSBDINOB— AFVID^YIT— FoRmB  APFUOAXIOK. 

An  affidavit  for  examination  of  a  judgment  debtor  stated  that  no  pievloaa  appli- 
cation had  been  made  for  the  order,  except  that  an  order  had  been  previoualy  ob- 
tained, which  was  by  stipulation  declared  lapsed  and  abandoned  without  piejndioe 
to  a  renewaL  Theie  liad.  In  fact,  been  an  earlier  order  issued  in  violation  of  a  stay, 
which  was  never  exeouted,  and  was  set  aside  on  motion.  Held,  that  the  aiBdavlt 
was  sufficient  to  confer  jurisdiction ;  the  first  order  being  a  nullity,  it  was  not  nec- 
essary to  mention  it. 

%.   SAHS— DOCKETINO  JUDOIIXHT— DOTT  OV  ClBRK— PkSSUMPTIOH  OF  ReOUI^RITT. 

Judgment  was  obtained  in  W.  county.  Execution  issued  In  K.  county,  where  de- 
fendant resided,  and  returned  unsatisfied.  The  affidavit  in  supplementary  proceed- 
ings stated  that  the  judgment  roll  was  filed  in  W.  county,  and  a  transcript  filed  and 
the  judgment  docketed  in  K.  county  before  the  execution  Issued.  HeU,  that  the 
affidavit  was  not  defective  in  not  stating  that  the  judgment  was  docketed  in  W. 
county.  The  judgment  roll  having  been  filed,  it  will  be  presumed  that  the  clerk  of 
W.  county  did  hii  duty,  a  transcript  being  based  on  the  docketed  judgment,  and 
not  on  the  filed  judgment  roll. 

Appeal  from  special  term,  Westchester  county. 

Defendant,  George  W.  Mead,  appeals  from  an  order  refusing  to  vacate  and 
set  aside  an  order  for  his  examination  in  supplementary  proceedings,  obtained 
by  Samuel  T.  Sudlow  and  others,  judgment  creditors. 

Argued  before  Barnard,  F.  J.,  and  Pratt  and  Dykman,  JJ. 

Setoall  Sergeant,  for  appellant.     Spink  di  Martin,  for  respondents. 

Babnard,  p.  J.  The  affidavit  for  the  examination  of  the  judgment  debtor 
stated  that  no  previous  application  had  been  made  for  the  order,  except  that 
an  order  had  been  previously  obtained,  which  was  by  stipulation  between  the 
parties  declared  "lapsed  and  abandoned  without  prejudice  to  a  renewal  of 
the  application."  The  case  shows  that  there  had  been  still  another  order, 
which  had  been  set  aside  on  motion.  The  affidavit  was  sufficient  to  confer 
jurisdiction,  it  stated  the  statute  fact  that  no  previous  application  had  l)een 
made,  with  a  certain  exception.  There  had  been  no  examination  upon  the 
first  order,  and  it  will  bo  presumed  that  it  was  void.  No  harm  is  done  by  the 
omission  to  state  the  issuing  of  the  tirst  order.  The  case  shows  that  it  was 
granted  in  violation  of  a  stay  then  existing,  and  it  was  never  executed.  A 
new  order  was  tal<en,  and  this  was  declared  abandoned.  The  affidavit  was 
therefore  true  in  all  respects  without  mention  of  the  first  order.  The  judg- 
ment was  obtained  in  Westchester  county.  The  execution  was  issued  in 
Kings  county,  and  returned  unsatislied.  The  defendant  resided  there.  The 
affidavit  states  that  the  judgment  roll  was  tiled  in  Westchester  county,  and 
that  a  transcript  was  duly  filed,  and  the  judgment  duly  docketed,  in  Kings 
county,  before  the  execution  was  issued.  There  is  no  force  in  the  objection 
that  the  affidavit  is  fatally  defective  in  not  averring  a  docket  of  the  judg- 
ment in  Weschester  county.  The  plaintiff  filed  his  judgment  roll,  and  the 
clerk  of  Westchester  must  l>e  presumed  to  have  done  his  duty,  and  docketed 
v.8N.Y.s.no.5 — 21 
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the  same.  The  transcript  is  directly  based  on  the  docketed  jodgment,  ai 
not  on  the  filed  judgment  roll.  The  order  should  therefore  be  affirmed,  wil 
costs  and  disbursemeiita.    All  concur. 


B11.KT  V.  Toym  or  Gskenbubqb. 

(Supreme  Court,  General  Term,  Second  Department    December  13, 1S88.) 

Towns — OBSTBCCTIOJf  OP  HlOHWAT — LEOISl.ATnrlt  AOTHOHITT. 

A  town  is  not  liable  to  one  who  is  injured  bv  an  obstmotion  in  the  highway  oo 
sisting  of  a  culvert  over  an  artiflcial  passage  lor  water  overflowing  from  the  Ne 
Tork  city  aqueduct,  built  by  that  city  under  authority  of  the  legislature. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Patrick  Biley  against  the  town  of  Greenburgb.    The  oomplaii 
was  dismissed,  and  plaintiff  appeals. 
Argued  before  Baknahd,  F.  J.,  and  Pbatt,  J. 
William  B.  Davidson,  for  appellant.    3f.  Gf.  Hart,  for  respondent.    ' 

Babnakd,  F.  J.  The  evidence  fails  to  show  an  actionable  negligence  up< 
the  part  of  the  commissioners  of  highways  of  the  town  of  Oreenburgh.  Tl 
accident  was  occasioned  by  the  plaintiff  falling  off  the  end  of  a  culvert.  Tl 
culvert  was  not  over  one  of  tlie  sti'eams  or  ravines  which  crossed  the  hig! 
way,  but  was  an  artificial  passage  for  water  from  the  aqueduct  of  the  city  1 
Kew  York  to  the  Sawmill  river.  Although  the  plaintiff  speaks  hesitating 
as  to  an  old  bridge  where  the  new  one  wati,  the  proof  is  overwhelming  tb; 
there  was  no  culvert  until  this  one  was  erected.  The  city  of  New  York  wi 
authorized  to  build  the  aqueduct,  and  all  necessary  accessories  to  its  cor 
plelion  and  safety.  This  structure  was  one  of  them,  and  the  city  of  Ne 
York  made  it  to  carry  off  the  surplus  water.  The  law  is  quite  well  settli 
in  such  a  case  tliat  the  olMtruction  in  the  highway,  if  it  be  one,  is  not  a  ni 
sance,  because  it  is  legalized  by  act  of  the  legislature.  The  city  must  ke< 
the  culvert  in  repair,  and  generally  nuke  it  safe  for  travel.  Heacock  v.  She 
man,  14  Wend.  58;  Dygert  v.  Scheiusk,  23  Wend.  446;  Hayes  v.  Sailroc 
Co.,  9  Hun,  68.  Tlie  town  officers  not  only  were  free  from  the  duty  of  pi 
tecting  the  culvert,  but  any  interference  with  it  in  course  of  constructic 
would  have  been  unauthorized.  Carpenter  v.  City  of  Cohoes,  81  N.  Y.  2 
The  complaint  was  therefore  properly  dismissed,  and  the  judgment  should 
affirmed,  with  coets. 

Fbatt,  J.,  concurs. 


Taooart  v.  Wadb  et  al. 

(Supreme  Court,  General  Term,  Second  Department.    December  18, 1888.) 

Affsal — Rehsabino — Omission  pkom  Dicree. 

A  reargument  will  be  granted  where  it  was  overlooked,  on  afflnnlnx  a  Judgme 
In  favor  of  plain  tiS'B  right  to  redeem  from  a  mortgage  foredosttire,  and  oraenng 
accounting,  that  no  provision  was  made  for  allowance  to  defandantfor  repairs  a 
improvements,  and  for  interest  paid  on  a  prior  mortgage. 

Appeal  from  special  term.  Kings  county. 

On  motion  by  Mary  G.  Rogers,  one  of  the  defendants  in  Toggart  ▼.  Wad 
1 K.  Y.  Supp.  900,  for  a  reargument. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Martin  t&  Smith  and  if.  W.  Divine,  for  motion.  FrankUn  <ft  CI{^oi 
and  M.  H.  BarUett,  for  respondent. 

Barnard,  P.  J.  Assuming  that  the  principle  upon  which  the  afBrman 
of  the  plaintiff's  cause  of  action  depends  is  right,  the  interlocutory  deer 
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appealed  from  should  contain  proTlsions  for  the  anoyance  to  the  defendant : 
upon  the  accounting  for  repairs  and  improvements,  and  for  interest  paid  on  a 
prior  mortgage  on  the  property.  The  omission  of  tlie  provision  in  the  decree' 
was  overlooked.  A  general  accounting  was  provided  for,  but  was  restrietedf 
BO  as  to  exclude  these  items  of  expenditure,  if  there  be  such.  The  motion  for 
a  reargument  should  therefore  be  granted,  without  costs. 

Pratt,  J.,  ooncun. 


Ltdeoker  et  al.  v.  Eeli:,b. 

(Supreme  Court,  General  Term,  Second  Dt^partment.    Deoember  18, 1888.) 

NuiSANCi — ^Abatiuent — Costs — Who  is  Liable. 

Under  Laws  X.  T.  1885,  c.  270, 1%  8, 4,  requiring  an  order  of  the  board  of  health  for 
the  removal  of  a  special  suiBance  to  be  served  on  any  ooonpant  and  the  owner  al ' 
the  premises  where  the  nuisance  exists,'  and,  in  case  of  disobedlenoe.  authorizing 
the  removal  of  the  nuisance,  and  making  the  expense  thereof  a  charge  on  the  ooou- 
pant,  an  order  directed  to  one  having  an  interest  in  premises  whereon  a  nuisanoe 
exists,  for  its  removal,  and  served  on  his  agent,  who  was  In  the  ocoupancy  of  the 
premises,  does  not  require  the  agent  to  remove  the  nuisanoa, 

Appeal  from  Rockland  county  court. 

Action  by  Isaac  S.  Lydeclcer  and  others,  as  members  of  the  board  of  health 
of  the  village  of  Nyack,  against  Richard  P.  Eells  and  Richard  De  ContlUon, 
to  abate  an  alleged  nuisance  on  the  premises  of  the  latter.  Judgment  was 
lendered  in  a  justice's  court  against  both  defendants,  but  only  afBrmed  in  the 
county  court  as  to  the  defendant  Eells,  who  takes  this  appeal. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

M.  M.  Dickinson,  for  appellant.    A.  8. 1'ompkins,  for  respondents. 

Barnard,  P.  J.  The  plai  ntiffs  compose  the  boai-d  of  health  of  Xyaek,  n  nder 
chapter  27U,  Laws  1885.  A  nuisance  was  found  to  exist  upon  certain  prem- 
ises in  that  village.  The  premises  were  owned  by  the  Mutual  Life  Insurance 
Ck>mpany  of  New  York.  One  De  Con  til  I  on  had  agreed  to  purchase,  and  had  pos- 
session under  the  agreement,  and  Eells,  the  defendant,  was  an  occupant  of  the 
property,  and  the  agent  of  De  Contillon.  The  nuisance  was  in  an  offensive  and 
dangerous  privy  vault.  By  subdivision  6,  §  8,  of  the  act  creating  boards  of 
beatth,  such  boards  are  authorized  to  make  special  orders  for  the  suppression 
and  removal  of  special  nuisances.  In  these  cases,  copies  of  the  orders  were  re- 
quired to  be  served  upon  "any  occupant  or  occupants  and  the  owner  or  owners- 
of  any  premises  whereon  any  such  nuisance"  shall  exist,  "or  to  post  the  same 
in  some  conspicuous  place  on  such  premises."  In  case  of  a  non-compliance 
"with  any  order  or  regulation  which  shall  have  been  served  or  posted  as  pro- 
vided in  subdivision  6  of  section  8  of  this  act,  the  said  board,  or  its  servants 
or  employes,  may  lawfully  enter  upon  any  premises  to  which  such  order  or 
regulation  relates,  and  suppress  or  remove  the  nuisance;  «  *  «  and  the- 
expense  thereof  shall  be  a  charge  upon  the  occupant,  or  any  or  all  of  ttie  oc- 
cupants, of  said  premises,  or  upon  the  person  or  persons  who  have  caused  ot 
maintained  the  nuisance,  or  other  matter  of  the  description  aforesaid,  and 
may  be  sued  for  and  recovered,  with  costs,  by  said  board,  in  any  court  having 
jurisdiction."  It  is  manifest  from  these  two  piovisions  that  the  board  were 
to  decree  a  nuisance  or  other  matter  detrimental  to  health,  and  to  serve  a  copy 
of  the  order  on  occupants  and  owners,  or  to  post  the  order  on  the  premises.  It 
is  a  disobedience  of  tliis  order  which  gives  the  right  of  action  for  the  cost  of 
a  removal  of  the  nuisance  by  the  l)oard.  It  is  barely  possible  to  infer  the  for- 
ihhI  passage  of  a  resolution  to  suppress  this  nuisance.  It  was  reported  a  nui- 
sance, and  ordered  suppressed.  Tlie  only  order  issued  was  directed  to  De  Con- 
tillon, requiring  him  to  remove  the  nuisance  within  15  days.  This  was  not 
served  upon  him,  but  upon  Eells,  the  agent.    The  agent  was  bound  to  do* 
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nothing  undfei'  the  oider,  and  no  occupant  of  the  premises  was  mentioned, 
either  as  an  individual  or  aa  a  class.  The  legislatuie  intended  either  occupant 
or  owner  or  person  who  maintained  a  nuisance,  who  failed  to  obey  the  order 
to  suppress,  to  be  liable  to  an  action  for  disobedience  to  the  order.  Under  the 
general  words  giving  action  against  these  classes,  no  more  was  intended  tlian 
to  give  such  action  to  persons  who  are  disobedient  to  orders  made  by  the  board. 
Particular  names  and  particular  acts  are  required  when  boards  of  health  wish 
to  sue  for  the  expenses  of  doing  the  required  act  in  case  of  disobedience.  The 
judgment  should  be  reversed,  with  costs.    All  ooaour. 


Lbvt  et  al.  v.  Newman. 
(Supreme  Cowrt,  Oeneral  Term,  Second  Department    Deoember  IS,  1888.) 

Taxation— SAI.B — Redbmptiok— Ixfanot— Statdtbs— Rbpsal. 

The  charter  of  the  city  of  Brooklya  (Laws  1878,  &  668)  provides  in  title  8,  f  7, 
that  the  register  of  arrears  shall  postpone  the  giving  of  a  deed  for  lands  sold  for 
taxes  which  belonged  to  infants,  If  be  has  "satisfactory  evidence"  lliat  the  lands 
are  so  owned.  A  month's  notice  is  given  to  redeem  after  the  appointment  of  s 
gnaidian.  Under  Laws  1885,  c  168,  fB,  a  year's  notice  of  sale  must  be  given,  and 
anv  person  having  an  estate  in  the  land  may  redeem  during  that  Ume :  no  reference 
being  made  to  infants,  or  the  appointment  of  guardians  in  case  of  inf aney.  Held, 
that  section  7  of  the  charter  is  not  repealed  by  the  act  of  1885,  and  that  notice  to  an 
infant  who  has  no  guardian  is  invalid,  though  the  register  has  no  knowledge  of 
his  infancy. 

Appeal  from  special  term,  Kings  county. 

Action  tor  specific  performance  of  .a  contract  to  convey  land,  brought  by  Mi- 
chael Levy  and  Henry  May  against  Emanuel  Newman.  Judgment  for  plain- 
titta,  and  defendant  appeals. 

Argued  before  Babnard,  P.  J.,  and  Pratt  and  Dtkman,  JJ. 

F.  Salinger,  for  appellant.     IF.  J.  Gaynor,  for  respondents. 

Barnard,  P.  J.  By  the  provisions  of  the  charter  of  the  city  of  Brooklyn 
the  register  of  arrears  can  give  no  deed  for  lands  sold  for  taxes  which  be- 
longed to  infants,  when  the  register  had  "satisfactory  information"  that  the 
lands  belonged  to  the  infant.  Title  8,  §  7.  c.  863,  Laws  1873.  A  full  month 
might  elapse  after  the  ap|>ointment  of  a  guardian.  All  owners  and  persons 
interested  in  the  lands  were  entitled  to  personal  notice  of  the  sale  for  at  least 
six  months  before  the  deed  was  given,  if  they  yirere  residents  of  Kings  county. 
In  the  present  case  three  infants  have  an  interest  in  the  lands,  and  had  per* 
sonal  service  of  the  notice  of  sale,  but  no  guardian  had  ever  been  appointed. 
By  section  5,  c.  168,  Laws  1885,  a  year's  notice  of  sale  must  be  given,  and 
any  person  having  an  estate  in  the  lands  may  redeem  during  that  time.  Un- 
der the  Laws  of  1885  no  mention  is  made  of  the  fact  of  infancy,  or  of  the  ap- 
pointment of  guardians  in  such  cases,  with  a  definite  period  to  redeem  after 
such  appointment.  Two  questions  are  presented  by  the  appeal.  Is  the  sec- 
tion giving  time  for  an  infant  to  redeem  (section  7)  repealed  by  the  arrears 
law?  And,  second,  is  a  notice  under  the  arrears  of  1885  complete  by  a  simple 
service  of  notice  of  sale  upon  the  infant?  It  seems  to  me  no  service  is  com- 
plete, made  upon  an  infant,  in  the  absence  of  a  positive  law  to  that  effect.  No 
such  provision  is  contained  in  either  law.  The  charter  excused  the  register 
when  he  is  informed  of  the  infancy,  but  is  the  service  good  made  upon  an  in* 
fant  when  the  register  has  no  information  on  the  subject?  Our  law  is  based 
upon  the  fact  that  a  service  of  a  paper  on  an  infant  is  of  no  force  of  iteelf  to 
bind  heirs.  Such  a  service  furnishes  jurisdiction  to  appoint  a  guardian, 
but  the  infant's  estete  is  not  taken  away  unless  a  guardian  is  appointed. 
The  charter  is  therefore  more  favorable  to  the  plaintiff  if  unrepealed  than  if 
the  case  rested  on  the  am  ars  law  alone.  Under  the  arrears  law  a  year  must 
be  given,  but  the  year  wuuld  be  for  such  a  term  after  a  guardian  was  ap- 
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pointed;  bnt  under  the  charter  onlj  a  month  after  the  guardian  is  appointed 
is  given  to  redeem.  The  arrears  law  of  1885  protects  the  owner  by  requiring 
the  notice  of  sale  to  be  gi  ven  to  the  owner,  but,  until  an  infant  can  be  served 
80  as  to  be  bound,  no  notice  at  all  is  given  him,  and  the  result  does  not  de- 
pend upon  the  fact  whether  the  infancy  be  known  or  unknown  to  the  regis- 
ter. This  view  of  ttie  effect  of  a  service  on  the  infant  leads  me  to  the  con- 
clusion that  the  section  (7)  of  the  charter  in  respect  to  Infants  is  not  repealed 
by  the  subsequent  act,  which  contains  no  direct  words  of  repeal.  The  same 
minute  care  is  observed  in  respect  to  the  notice  to  be  given  to  the  ownera  in 
both  laws,  and  this  section  is  an  aid  to  the  enforcement  of  the  new  arrears 
lawj  as  well  as  in  the  case  under  the  charter  of  1873.  At  all  events,  Ihe  ques- 
tion is  not  so  plain  that  a  title  which  depends  for  its  validity  upon  its  correct 
adjudication  can  be  forced  upon  the  purchaser.  The  purchase  of  a  doubtful 
title  will  not  be  speciQcally  decreed  in  equity.  The  judgment  should  there- 
fore be  reversed,  and  a  new  trial  granted,  costs  to  abide  event.     All  concur. 


QiLuyrr  d.  Bedlioh  et  tU. 

{Suprmne  Cowrt,  Qeneral  Term,  Second  Department    December  18, 1888.) 

1.  AaaioNmHT  roB  BasBiiT  of  Ckxditobs— Riqpts  ov  Assisnik— FaAm>ui.ENT  Saui 

— ATT^OHmHT. 

Coder  Lawa  IT.  Y.  18S8,  a.  814,  aathorizing  assignees  to  "treat  as  void"  all  trans- 
fers in  f  rand  of  creditors,  a  fraudulent  bill  of  sale  of  the  debtor's  property  is  no  bar 
to  tiie  rights  of  a  subsequent  assignee  for  benefit  of  creditors,  and,  on  a  prior  at- 
tachment being  vacated  after  the  assignment,  the  title  passes  to  the  assignee,  and 
is  Dot  disturbed  by  a  subsequent  seizure  by  the  attaching  creditor  under  valid 
process, 
t.  BAifs— Pboot  or  Faxns. 

Bvidence  that  the  assignment  was  made  with  the  express  object  of  anticipating 
a  new  attadunent  does  not  prove  fraud. 
S.  SiMit—ArtAXSBMSin — Acts  or  AsaieNES. 

Evidence  that  a  particular  creditor  assailed  the  attsciunent,  or  as  to  the  act,  or 
neglect  to  act,  by  the  assignee  since  the  assignment,  is  immaterlaL  * 

Appeal  from  special  term.  Kings  county. 

Action  for  the  conversion  of  personal  property  by  William  T.  Qillott,  Jr., 
aaeignee  of  Herman  N.  Smith,  originally  brought  against  Charles  B.  Farley, 
sheriff  of  Kings  county.  Said  original  defendant  appeared  by  attorney,  and 
demanded  a  copy  of  the  complaint,  which  was  duly  serveti  on  him.  and  there- 
after William  F.  Kedlich,  Isaac  E.  Enyard,  David  Bain,  Frederick  Blohm, 
and  Henry  M.  Blschoff,  as  indemnitors  of  the  defendant  slierifl  in  certain 
prior  attachments,  were  substituted  in  bis  place  as  defendants.  Judgment 
was  rendered  for  plaintiff,  and  defendants  appeal.  Laws  N.  V.  1858,  c.  314, 
§  1,  provides  "that  any  *  ♦  ♦  assignee  ♦  ♦  *  may,  for  the  benefit 
of  creditors  or  others  interested  in  the  estate,  *  *  *  disaffirm,  treat  as 
void,  and  resist  all  acts  dune,  transfers  and  agreements  made,  in  fraud  of  the 
rights  of  any  creditor, "  etc. 

Argued  before  Barnard,  P.  J.,  and  Dykham  and  Pratt,  JJ. 

J.  Homer  HUdreth,  for  appellants.     Henry  D.  HotchkUs,  for  respondent. 

Babnard,  p.  J.  Smith  was  a  debtor  of  Redlich.  He  was  also  debtor  to 
Austin  Nichols  &  Co.,  and  also  to  Enyard  &  Bain.  The  first  step  in  the  com- 
plication was  a  fraudulent  bill  of  sale  of  the  debtor's  property  to  one  Leffets. 
This  was  given  by  Smith  to  him  prior  to  August  3, 1886,  and  about  that  date. 
On  the  5th  of  August,  1886,  Left'eto,  as  such  fraudulent  vendee,  was  in  pos- 
session of  the  propei-ty,  and  the  defendant  Bedlich  got  an  attachment  against 
the  debtor,  and  seized  the  property  in  possession  of  Leffets.  Thii  attachment 
was  vacated  on  the  10th  of  August,  1886.  On  the  9th  of  August,  1886,  the 
debtor  made  a  general  assignment  for  the  benefit  of  his  creditors  without 
preference.    This  assignment  was  recorded  on  August  11,  1886,  and  on  the 
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12tb  of  August.  1886.  Bedlicb  and  Enyard  &  Bain  got  attachments  against 
Smith,  and  thereunder  seized  the  property  in  question,  and  sold  it.    The  as- 

^gnee  brings  this  action,  and  the  question  is  as  to  the  right  of  the  plaintiff  to 

recover  its  value  of  the  defendants  as  for  an  unlawful  seizure.    The  LeffeU 
bill  of  sale  was  not  a  bar  to  the  assignee  after  the  assignment  was  made. 

■Spring  t.  Short,  90  N.  Y.  538;  chapter  314,  Laws  1858;  Wheelei-  v.  Larason, 
103  N.  Y.  40,  8  K.  E.  Bep.  360.     The  legislative  act  says  that  the  assignee 

•maj  treat  the  fraudulent  title  as  "  void."     When  the  first  attachment,  there- 
fore, was  vacated,  the  title  became  the  title  of  the  assignee.    A  subsequent 

-seizure  ludex-  valid  nrocess  affords  no  protection.     WeMe  v.  Butter,  61 N.  Y. 

245. 

It  was  no  proof  of  fraud  to  show  that  the  assignment  was  made  with  the 
express  object  of  anticipating  a  new  levy  by  attachment,  and  the  exception 
based  upon  tliis  assumption  was  not  well  talcen.  Kor  was  it  material  to 
show  that  any  particular  creditor  assailed  the  attachment,  nor  was  it  material 

'  as  to  the  act  or  neglect  to  act  by  the  assignee  since  the  assignment.    They 

> might  show  a  bad  trustee,  but  could  not  destroy  the  trust.    In  MeConnell  v. 

-Sherwood,  84  N.  Y.  522,  the  right  to  compromise,  "if  it  would  be  advanta- 
geous," was  written  in  the  assignment,  and  this  was  held  to  render  the  as- 
signment void.  The  evidence  fails  to  show  any  fraudulent  intent  as  matter 
of  fact.  The  evidence  Is  voluminous,  but  nothing  whatever  appears  in  it  to 
invaUdate  the  aasigaiiient  for  fraud.  It  is  equal  as  to  all,  and  no  debt  Is  im< 
peached  or  quflstfened. 
The  jadgmeat  sfaoold  be  affirmed,  with  costs.    All  concur. 


People  ex  rd.  Biohmokd  v.  Whjson  et  at.,  Tmsteeb 

Same  ex  rel.  Smith  o.  Same. 

'  (Supreme  Cawrt,  Oenavl  Term,  Second  Department.    December  IB,  IfiSS.) 

1.  HtnnoiFAi.  CoBPOBATiom — ImtaIjID  Stbbkt  AssBanmraa — How  Cusao— Conshht 

OF  OvrSTEBS. 

▲  special  assessment  on  property  for  street  improvement,  invalid  only  for  the  in- 
BnfficlanQ7  of  the  petition  on  wnloh  the  work  was  ordered,  and  the  lack  of  t^e  nom- 
bw  crt  signabDieB  of  land-owners  thereto  requii«d  by  foe  village  obarter,  may  be 
cured  by  act  of  the  l^^lature,  «e  the  consent  of  the  property  owners  might  have 
been  dlapemsad  with  by  the  leg^latuie  in  the  first  instance. 
A  8iJ»— STATOras— Tiii;i. 

The  tlUe  of  such  a  curative  statute,  "An  act  to  ratify  and  oonflrm  certain  pro- 
ceedings of  the  board  of  lanistees  of  the  village  of  F, "  is  snfflcient. 

On  certiorari. 

Writs  of  certiorari  at  the  relation  severally  of  Katharine  H.  Bichmond  and 
"William  A.  Smith  against  John  H.  Wilson  and  others,  trustees  of  the  village 
of  Flushing,  to  vacate  an  assessment  made  on  the  lands  of  relators  to  pay 
the  expenses  of  certain  street  improvements.  The  principal  objection  to  the 
validity  of  the  assessment  was  based  on  the  insufficiency  of  the  petition  of 
the  land-owners  asking  for  the  improvement.  The  village  charter,  (Laws 
K.  Y.  1883,  c.  248,  tit.  4,  §  5,)  provides  that  when  a  majoiity  of  the  owners 
of  land  fronting  on  any  street  or  section  half  a  mile  or  less  in  length  of  any 
street  shall  malie  written  application  to  the  trustees  for  any  permanent  im- 
provement in  the  carriage-way  thereof,  the  trustees  may  order  it  done,  as- 
sessing two-thirds  of  the  expense  on  the  lots  of  the  street  fronting  on  the 
improvement,  and  the  residue  shall  be  paid  by  a  tax  on  the  village;  and  when 
-a  majority  of  the  lot-owners  on  each  side  of  such  a  street  or  section  shall 
make  such  an  application,  similar  improvements  shall  be  made  on  the  side- 
walks in  front  of  the  property,  to  be  paid  for  in  the  same  manner.  The 
petition  in  this  case  observed  no  distinction  between  the  improvement  of  the 
-carriage-way  and  tlie  sidewalk,  nor  did  it  show  whether  the  signers  were  a 
■majority  of  both  classes,  but  the  improvement  made  was  of  both  classes. 
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There  was  an  objection  also  that  a  majority  of  the  lot-owners  did  not  sign, 
unless  a  nanaber  of  tenants  in  common  conld  be  counted  individually.  Instead 
of  as  one  owner.    It  was  stipulated  that  both  causes  should  be  beard  together. 

Argued  before  Baknard,  'P.  J.,  and  Dtkh an  and  PRArr,  JJ. 

John  W.  Weed,  for  rdators.  HinsdaU  A  Sprague,  {Bdtoord  B.  Sprague, 
of  oonnsel,)  for  respondento. 

Babnabd,  p.  J.  The  petition  of  a  majority  of  the  land-owneis  ftonting 
on  the  atreet  was  a  prerequisite  to  the  power  of  the  trustees  to  lay  the  assess- 
ment for  the  proposed  improvement.  This  essential  fbct  was  lacking.  There 
was  no  other  material  defect.  The  whole  work  need  not  to  be  done  at  onee, 
and  the  proceedings  before  making  the  order  substantially  complied  with 
chapter  248,  Laws  188Si  tit.  4,  §  8.  The  trustees  met  on  the  ground,  in  accord- 
ance with  the  statute.  The  assessment  roll  was  made  out  and  filed.  The 
signature  by  the  clerk  Is  sufficient,  in  the  absence  of  proof,  tliat  the  signing 
was  unauthorized  by  the  trustees.  The  notice  for  those  assessed  to  appear 
and  make  objection  was  In  accordance  with  the  charter.  To  meet  the  nudn, 
and  I  think  only,  defect, — the  lack  of  the  assent  of  the  majority  of  the  land- 
owners,— the  legislature  passed  chapter  218,  Lavra  1888,  by  which  the  as- 
aessment  was  ratlfled  and  conflrmedwith  the  same  force  as  if  the  improve- 
ment  had  been  applied  for  by  a  majority  of  the  owners.  The  sole  qnestion, 
therefore.  Is  whether  the  tax  could  be  made  good  by  the  legislature.  It 
seems  plain  that  it  can  be  so  ratified.  Tlie  legislature  can  lay  a  tax  witboat 
the  consent  of  the  property  owners.  A  similar  act,  validating  a  tax  void  fbi 
the  same  reason  as  existenl  in  the  present  case,  was  held  good  by  the  oourt  of 
appeals.  In  re  Van  Antwerp,  56  K.  T.  261.  The  land-owners  were  heard 
in  the  usual  way,  so  that  the  special  act  does  not  take  property  without 
notice,  and  an  opportunity  to  object.  When  there  is  municipal  Jarisdictton 
of  the  subject,  and  the  defects  are  in  the  exercise  of  the  power,  it  is  a  sub- 
ject within  legislative  discretion.  Tifft  v.  CUty  of  Buffalo,  82  N.  Y.  204. 
The  case  of  Stuart  v.  Palmer,  74  K.  x .  184,  was  based  npon  the  fact  that 
the  town  in  question  gave  no  right  to  the  tax-payer  to  be  heard.  Renuen  v. 
Wheeler,  105  N.  Y.  578,  12  N.  £.  Rep.  564,  was  decided  upon  the  same  fl»ct 
In  Jex  v.  Mayor,  103  N.  Y.  536,  9  N.  E.  Rep.  39,  it  was  decided  that  a  void 
assessment,  unteversed,  was  no  defense  to  an  action  to  recover  badic  money 
paid  under  it.  In  Hays  v.  City  of  Brooklyn,  71  N  Y.  495,  it  was  deoided 
ibat  a  void  assessment,  "made  without  anthority  or  jurisdiction  of  the  com- 
mon council,"  could  not,  under  general  words  confirming  assessments,  he 
considered  included  In  the  terms  of  the  act.  The  title  to  the  ratifying  act 
was  good.  It  is  stated  in  the  title  that  it  is  passed  "to  ratifjr  and  confirm  cer- 
tain proceedings  of  the  board  of  trustees  of  the  village  of  Flushing."  Socb 
a  title  is  held  good  in  Tifft  v.  Vlty  of  Buffalo,  82  N.  Y.  204.  The  tax  in 
respect  to  interest  is  of  the  date  of  its  imposition.  The  judgment  should  be 
affirmed,  with  ca«ts. 

Same  opinion  on  appeal  of  William  A.  Smith  from  same  record,  by  stipula- 
tion. 

FaMTS  and  Dykmas,  JJ.,  concur. 


FoLHBHTrs  V.  FrroHBTTRO  R.  Go. 
(Supreme  Court,  General  Term,  Second  Depa/rtmcnt.    December  18, 1888.) 

RAIUtOAD  COMF^NIBS — CONBOLIDATIoy — MOBTQAOB  BONDS — ACTIONS. 

Lawa  N.  T.  1869,  o.  917,  i  5,  authorizing  the  consolidation  of  railroad  oompanlea, 
and  providing  that  all  debts  and  liabilities  of  either  company,  except  mortgages, 
■hall  attach  to  the  new  corporation,  and  be  enforced  against  it  and  its  property,  to 
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the  same  extent  as  if  created  by  it,  allow  an  action  against  the  new  oompan>,  oi 
bonds  and  coupons  of  one  of  toe  former  companies,  though  they  are  secured  by  i 
mortgage  on  the  property  of  the  original  debtor  cori>orat>on. 

Appeal  from  circait  court.  Kings  county. 

Action  bjr  Maria  P.  Folhemus  against  the  Fitchburg  Bailroad  Company  oi 
certain  bonds  and  coupons.    Judgment  for  plaintiff,  and  defendant  appeals 
Argued  before  Barnakd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 
/.  U.  Peck,  for  appellant.    Master  <C  Nicholas,  for  respondent. 

Barnabd,  p.  J.  The  Troy  &  Boston  Bailroad  Company,  a  New  York  cor 
poratioD,  miide  its  mortgage  for  $1,500,000  to  secure  its  bonds  issued  to  thai 
amount.  The  plaintiff  holds  10  coupons,  representing  past-due  interest  on 
five  of  these  bonds.  The  Fitchburg  Railroad  was  a  Massachusetts  company. 
The  two  roads  would  make  a  continuous  line,  and  to  effect  that  obje<^  the 
two  corporations  consolidated  their  respective  corporations  into  one,  wliict 
was  called  the  "Fitchburg  Railroad  Company."  Such  consolidation  is  author- 
ized by  chapter  917,  Laws  1869.  The  plaintiff  brought  this  action  to  recovei 
of  the  new  company  a  judgment  for  the  amount  of  her  coupons,  and  tbi; 
company  deny  tliat  it  is  liable  to  pay  the  same.  The  question  presented  is 
as  to  the  true  and  legal  construction  of  section  5  of  chapter  917,  Laws  1869, 
which  is  in  these  words:  "The  rights  of  all  creditors  of,  and  all  liens  upon, 
the  property  of  either  of  said  corporations,  parties  to  said  agreement  and  act, 
shall  be  preserved  unimpaired,  and  the  respective  corporations  shall  be 
deemed  to  continue  in  existence  to  preserve  the  same,  and  all  debts  and  liabili- 
ties incurred  by  either  of  said  corporations,  except  mortgages,  shall  thenc» 
forth  attach  to  such  new  coiporation,  and  be  enforced  against  it  and  its  prop 
erty  to  the  same  extent  as  if  said  debts  or  liabilities  had  been  incurred  oi 
contracted  by  it  No  suit,  action,  or  other  proceeding  now  pending  before 
any  court  or  tribunal,  in  which  either  of  said  railroad  companies  is  a  party 
shall  be  deemed  to  have  abated  or  been  discontinued  by  tlie  agreement  and 
act  of  consolidation  as  aforesaid,  but  the  same  may  be  conducted  in  the  name 
of  the  existing  corporations  to  final  judgment,  or  such  new  corporation  maf 
be,  by  order  of  the  court,  on  motion,  sybstituted  as  a  party.  Suits  may  be 
brought  and  maintained  against  such  new  corporation  in  the  courts  of  tbie 
state,  for  all  causes  of  action,  in  the  same  manner  as  against  other  railroad 
corporations  therein. " 

It  will  be  seen  by  this  section  all  debts  of  either  of  the  corporations  con- 
solidated shall  attach  to  the  new  corporation,  "except  mortgaged."  Are  the 
bonds  and  coupons  then  included  in  the  term  "mortgages,"  or  are  they  debts 
of  the  Troy  &  Boston  Railroad,  which  attach  to  the  new  corporation '?  I  think 
it  was  the  design  of  the  legislature  to  make  the  bunds  debts  enforceable 
against  the  new  corporation.  As  a  matter  of  settled  law  in  respect  to  all 
mortgage  securities,  the  debt  is  the  bond,  obligation,  or  note  of  the  debtor. 
It  is,  indeed,  secured  by  a  mortgage,  but  the  debt  can  be  sued,  as  against  the 
debtor,  without  enforcing  the  mortgage.  By  the  act,  "all  debts  and  liabili- 
ties" of  either  company  are  preserved  against  the  new  company.  The  woi-ds 
"except  mortgages"  manifestly  mean  to  restrict  the  lien  of  the  mortgage  tc 
its  lien  on  the  route  of  the  company  which  gave  it.  It  would  make  great 
complication  to  extend  it  over  the  part  of  the  new  company  which  had  not 
been  included  in  it.  The  debts  of  each  company  are  enforceable  against  the 
joint  company,  but  a  purchaser  in  foreclosure  will  not  be  able  to  buy  more 
than  the  company  which  gave  the  mortgage  included  in  it.  In  other  words, 
the  property  acquired  by  consolidation  would  not  be  subject  to  the  mortgage, 
but  the  debts  secured  by  it  would  be  enforceable  against  a  consolidated  com- 
pany. 

The  judgment  should  therefore  be  aflSrmed,  with  costs.    AU  ooncor. 
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Smith  v.  Buogles. 
(Supreme  Court,  Qeneral  Term,  Secmid  Department.    December  18, 1888.) 

1.  Balb— Faildbk  o»  Titlb — Noricx  to  Pcbobasbk — Evidbncr. 

In  an  action  by  the  parchaser  against  the  seller  of  a  horse,  for  failure  of  title,  the 
horse  having  been  seized  under  a  mortgage  executed  by  K.,  a  former  owner,  de- 
fendant alleged  that  K.  was  plaintiS's  partner  and  agent  in  the  purchase,  and  that 
the  latter  was  bound  by  bis  knowledge  of  the  mortgage.  FMntift  testified  chat 
while  K.  was  present,  and  assisted  in  the  negotiation,  he  did  so  only  as  plain  tifl's 
•dyiser,  and  tlwt  the  purchase  was  solely  for  plaintiff's  benefit.  In  this  be  was  cor- 
roborated by  the  purcHaee-money  receipts.  He  also  stated  that  he  afterwards  sold 
a  half  interest  In  the  horse  to  E.  's  wife,  but  took  it  back  when  the  title  was  brought 
into  question.  Defendant  testified  that  the  sale  was  made  to  both  plaintiff  and  K. 
The  latter  corroborated  defendant,  and  stated  that  after  the  seizure  was  threatened 
plaintiff  purchased  his  half  interest,  and  agreed  to  assume  the  mortgage.  Held, 
that  the  evidence  supported  a  verdict  for  plaintiff. 

S.  Sams— Ikplibd  W^BRAirrT— Tttlb  in  Selleb. 

The  sale  of  personal  property  implies  a  warranty  of  title  in  the  seller.* 

8.  Tbiu.— Statembnts  or  Counsbl— Witbdbawai/— Instbuctiohs. 

It  is  not  error  for  the  trial  judge  to  refuse  to  require  counsel  to  withdraw  an  er- 
roneous statement  upon  a  question  of  law,  made  in  his  argument,  when  the  oppos- 
ing counsel  is  informed  that  he  can  have  a  proper  instruction  on  the  proposition 
of  law,  and  he  requests  none. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Frederick  J.  Smith  against  James  H.  Buggies,  to  recover  the 
price  paid  for  a  horse  sold  by  defendant  to  plaintiff,  which  had  been  taken 
from  plaintiff  by  virtue  of  a  mortgage  executed  on  the  horse  by  H.  C.  Kugh- 
ler,  a  former  owner.  The  plaintiff  testlfled  that  he  bought  the  horse  for  him- 
self alone,  but  at  the  instance  of  Kughler,  who  said  he  once  owned  it,  and 
recommended  it  to  him.  Kughler  was  present  at  the  purchase,  and  plaintiff 
stated  that  he  was  guided  by  Kughler's  opinion  as  to  its  value,  etc.,  and 
Kughler  afterwards  paid  part  of  the  purchase  money  for  plaintiff,  and  took  a 
receipt,  which  recited  that  the  horse  was  sold  to  plaintiff,  without  mention- 
ing Kughler  as  a  purchaser.  The  receipt  for  the  tirst  payment  also  referred 
only  to  Smith  as  the  purchaser.  Kughler  had  been  a  horse-dealer,  but  plain- 
tiff had  not  been  associated  with  him  in  the  business.  A  short  time  after 
plaintiff  bought  the  Iiorse  he  sold  a  half  interest  in  it  to  Kughler's  wife, 
but  denied  that  Kughler  had  any  interest  in  it.  After  learning  of  the  trouble 
with  the  title,  he  took  the  iialf  interest  back  from  Mrs.  Kughler.  Plaintiff 
stated  that  until  the  horse  was  seized  he  never  heard  of  any  claim  against  it, 
and  never  agreed  to  assume  any  such  claim.  Defendant  testified  that  he  un- 
derstood from  both  plaintiff  and  Kughler  that  they  were  purchasing  the  horse 
jointly;  tbat  Kughler  did  most  of  the  talking  during  the  transaction.  The 
price  agreed  on  was  $350,  of  which  plaintiff  paid  him  $50,  and  afterwards 
paid  $125,  and  at  the  same  time  Kughler  offered  a  check  as  part  payment, 
which  defendant  refused.  Afterwards,  Kughler  paid  him  $175,  the  residue 
of  the  price,  and  the  horse  was  delivered  to  him.  Kughler  testlfled  that  he 
took  the  horse  away  from  New  Jersey,  where  it  was  when  the  mortgage  was 
given,  by  the  consent  of  the  mortgagee, 'and  sold  it.  He  also  stated  that  he 
and  plaintiff  had  never  dealt  in  horses  togetiier,  but  that  the  arrangement  be- 
tween them  was  that  they  should  buy  the  horse  jointly,  and  that  he  paid  half 
the  purchase  money.  He  further  stated  that  be  trotted  the  horse  at  different 
places  until  the  seizure,  and  that  about  that  time  he  informed  the  plaintiff  of 
the  mortgage,  and  that  plaintiff  l)ought  his  interest,  and  paid  him  for  it,  and 
assumed  the  mortgage.  Another  witness  (Palmer)  also  testified  that  plaintiff 
assumed  the  mortgage,  and  that  he  knew  tbat  plaintiff  and  Kughler  had  divided 
money  won  at  races.    Defendant  moved  for  a  nonsuit,  on  the  ground  that  a 

'  For  a  discussion  of  the  doctrine  of  implied  warranty  of  title  on  sales  of  chattels,  and 
•  citation  of  the  authorities  on  the  subject,  see  sections  20, 21,  of  the  exhaustive  note  to 
Beynolds  v.  Palmer,  il  Fed.  Rep.  433. 
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partnership  existed  between  plaintiff  and  Kughler,  and  that  Kughler  b< 
plaintiff's  agent  in  the  transaiction,  and  having  linowledge  of  the  mortg 
plaintiff  was  bound' thereby.  This  motion  wa;g  overruled.  In  bis  argun 
plaintiff's  counsel  alluded  to  Kughler's  conduct  in  selling  the  hone,  anc 
moving  it  from  New  Jersey,  as.  in  tbe  absence  of  proof,  the  laws  of  1 
Jersey  would  be  presumed  the^ame  as  those  of  New.  York  in  that  partici 
Defendant's  eonnset  asked  the  court  to  reqaire  a  withdrawal  of  the  langu 
nbich  the  court  refused  to  do,  saying  that  it  was  beyond  bis  power,  but 
be  would  give  any  proper  instruotion  plaintiff  might  desire  on  that  quesl 
PbdntiAdid  not  ask  any  instruction.  The  jury  found  for  plaintiff,  and 
Cendant  appeals. 

Argued  before  Baknaiid,  F.  J.,  and  Dtkhan  and  Pratt,  JJ. 

A.  C.  Auberf/,  for  ^^Uant.    Fnderiek  M.  LitU^ld,  tor  respondent 

Barnabd,  F.  J.  The  comi^aint  avers  the  sale  of  a  horse  by  defendai 
plaintiff,  with  a  warranty  of  title,  and  that  the  title  failed;  that  the  horse 
taken  fnua  plaintiff's  possession  by  viitue  of  a  mortgage  given  by  one  Ki 
let,  who  owned  the  lM>rse  when  the  mortgage  was  given.  The  answer  a 
that  tbe  sale  was  made  to  Smith  (plaintiff)  and  Kughler  as  partners; 
there  was  no  warranty  of  title;  but  admits  the  taking  of  the  horse  by  fon 
tbe  Kughler  mortgage.  The  warranty  of  title  whs  to  be  inferred  from  the 
of  the  horse,  and  warranty  of  title  is  implied  from  the  sale  itself.  MeKn 
T.  DetiUn,  52  N.  Y.  899. 

As  to  the  question  whether  the  sale  was  made  to  Smith  and  Kughler, 
whether  Kughler  was  tbe  agent  of  Smith  in  the  purchase,  the  evidence 
flicts.  The  {daintifl  says  that  be  bought  the  borse,  and  paid  for  tbe  si 
Tbe  form  of  the  receipts  support  him,  but  Kughler  was  by,  and  in  fact  bai 
a  part  of  the  purchase  price  to  defendant,  and  It  was  tbrougfa  Kughler 
plaintiff  obtained  information  that  defendant  had  the  horse  for  sale.  It 
proven  that  subsequently  to  the  purchase  the  plaintiff  conveyed  one-ha 
tbe  horse  to  Kughler's  wife,  and  subsequently  took  tb«  title  back  afte 
heard  that  there  was  a  dispute  as  to  the  title.  The  defendant  simply  si 
that  both  Smith  and  Kughler  said  they  were  baying  the  hotse  together; 
Kughler  states  that  in  fact  the  horse  was  bought  by  himself  and  Smith, 
that  Smith  boaght  one-half  of  him  (Kughler)  after  he  was  Informed  by  Ki 
ler  of  the  existence  of  the  mortgage  which  took  the  horse.  This  seems  so 
reasonable  that  a  flnding  of  thejnry  against  its  credibilitywill  notbedlstui 
on  appeal.  The  question  of  fact  must  be  deemed  settled  by  the  verdict, 
exceptions  are  not  sufficient  to  call  for  a  reversal.  The  paramount  title 
admitted. 

It  was  improper  to  receive  evidence  of  what  induced  the  defendant  to  writ 
the  receipt,  "Furchased  by  Smith. "  The  facts  could  be  proven,  and  they  > 
fully  recei  ved.  The  same  can  be  said  in  respect  to  the'striklng  out  of  the  w€ 
"for  his  half  of  the  horse."  Whatever  was  said  and  done  was  to  be  recei 
What  was  inferred  from  what  was  said  or  done  was  to  be  excluded.  This 
for  the  jury  to  find.  The  contents  of  the  telegraphic  dispatcbsent  by  Kughl( 
Bridgeport  was  not  admissible  against  the  plaintiff.  It  was  an  act  betv 
strangers  to  the  record.  The  plaintiff's  counsel  probably  made  an  ineonsia 
statement  upon  a  collateral  question,  namely,  whether  the  statute  law  oi 
other  state  is  presumed  to  be  the  same  as  one  in  this  state  upoti  a  given 
ject,  and  the  defendant  asked  the  court  to  compel  the  counsel  to  wlthd 
tbe  statement.  The  court  offered  to  charge  what  the  law  really  was  on 
subject,  if  requested,  and  declined  to  do  more.  No  request  was  made, 
tbe  matter  was  permitted  to  drop.  This  furnishes  no  error  upon  whic 
review  the  judgment.  The  judgment  should  therefore  be  affirmed,  with  o 
All  concur. 
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Retnoum  0.  Nkw  York  Gbnt.  &  H.  B.  B.  Oo. 
{Supreme  Court,  Oeneral  Term,  Second  DepartmenL    December  18, 1888.) 

Oarkiibs  or  Qoods — ^Uibdeliybbt — Ratifioxtion. 

In  an  action  by  a  married  woman  against  a  railway  company  for  the  value  of  cer- 
tain furniture  delivered  to  defendant  for  carriage,  It  appeared  that  plalntUTs  hus- 
band delivered  the  goods  and  took  the  receipt,  which  he  gave  to  plaintiff.  When 
the  goods  reached  their  destination  they  were  delivered  to  a  car-man,  who  produced 
the  receipt,  it  having  been  given  him  by  pl^ntlff'  s  husband.  The  goods  were  talren 
to  a  sales-room,  and  exposed  for  sale,  where  plaintiff  saw  them,  and  made  no  ob- 
i«etion.  The  goods  were  sold,  and  plaintifl's  hnsband  got  the  money.  He  had 
■old  other  goods  through  the  same  salesman  by  plaintiff's  authority,  and  on  one  oo- 
oasion,  in  tiie  presence  of  her  husband,  she  asked  for  the  prooesda  of  the  sale. 
Plaintiff  testified  that  she  did  not  give  the  receipt  to  her  hnsband,  and  that  she 
thought  the  aales-room  was  a  railway  store-house.  Held,  the  complaint  should  be 
disnuased,  there  not  being  suffloient  evidenoe  to  sustain  m  verdiot  for  plaintiff. 

Appeal  from  dicnit  court,  Kings  county. 

Action  by  Kate  C.  Bejnolds  against  the  sfew  York  Central  &  Hudsoa  Biyer 
RaUroad  Company  for  the  value  of  certain  fnmiture  delivered  to  defendant 
for  oarriage.  The  trial  court  dismissed  the  complaint  on  motion  of  defend- 
ant, and  plaintiff  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dykman  and  Pratt,  JJ. 

C  S.  Noyet,  for  appellant.     F.  Loomia,  for  respondent. 

Barnard,  P.  J.  The  court  was  called  npon  to  dismiss  the  complaint  upon 
the  plaintiff's  own  showing.  Such  a  course  is  jnstlfied  when,  npon  the  evl- 
dence,  a  yerdict  upon  it  in  favor  of  the  plaintiff  would  be  set  aside.  Th« 
plaintiff  was  the  wife  of  one  Beynolds.  The  husband  paclied  up  certain  artU 
cles  of  furniture  belonging  to  the  plaintiff,  and  delivered  them  to  the  defend- 
ant  to  be  carried  to  Peekskill.  Beynolds  le^  the  receipt  for  the  property  with 
the  plaintiff.  Subsequently  a  car-man  presented  the  receipt  for  the  property, 
and  took  It  to  the  sales-room  of  Mr.  Lent,  in  Peekskill.  The  plaintiff  subse- 
quently saw  it  there  exposed  for  sale,  and  made  no  objection.  Beynolds  de- 
liyered  the  receipt  to  the  car-man.  Reynolds  got  the  money  on  the  sale.  He 
bad  admittedly  sold  other  things  for  his  wife,  and  got  the  money  t^  her  au- 
thority, through  the  same  seller  of  furniture — of  Mr.  Lent.  As  against  this 
testimony  there  is  only  the  evidence  of  the  plaintiff  that  she  did  not  give  the 
receipt  to  her  husband,  and  that  she  supposed  Lent's  store  was  a  railroad 
store-honse.  On  one  occasion  she  asked  for  the  proceeds  of  some  of  the  sales 
in  company  with  her  husband.  A  verdict  for  the  plaintiff  ought  not  to  stand 
upon  the  testimony  upon  the  part  of  the  plaintiff,  and  the  Judgment  should 
therefore  be  afSrmed,  trith  costs.    All  concur. 


ScHMiTZ  t).  Union  Bl.  B.  Co.  or  Bbookltn. 

(Suipreme  Cowrt,  Oen«raI  Term,  Second  Department.    December  IS,  1888.) 

Bahboad  CoMPASiKB — Elevated  Railroads — Chanok  of  Curve — ^Injunoiiok. 

Defendant's  elevated  road,  as  proposed  to  be  built,  would,  in  order  to  pass  from 
one  street  to  another,  make  a  conaideruble  curve,  at  one  comer  crossing  the  slde- 
yraik  in  front  of  plaintiff's  property,  and  within  a  few  feet  of  his  store  biulding,  and 
cutting  off  a  piece  of  a  bouse  on  the  other  comer.  By  cutting  deeper  into  this 
house,  the  side  walk  could  be  saved.  Held,  that  a  court  of  equity  would  not  inter- 
fere, the  radius  of  the  curve  being  the  same  in  either  case,  and  that  the  faot  Uiat 
the  house  is  owned  by  the  construction  company  is  immaterlaL 

Appeal  from  special  term,  Kings  county. 

This  was  an  action  by  Peter  W.  Schmitz  against  the  Union  Elevated  Bail- 
road  of  Brooklyn,  to  compel  defendant  to  change  the  curve  of  its  proposed 
road,  running  from  Flatbush  avenue  to  Hudson  avenue,  in  the  city  of  Brook- 
lyn.   Plaintiff  had  a  decree,  and  defendant  appeals. 
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Argued  before  Barnard,  P.  J.>  and  Pratt  and  Dykman,  JJ. 
Wtngate  <6  OtiUen,  for  appellant.    Herman  W.  SohmiU,  for  responc 

Barnard,  P.  J.  The  defendant's  railroad,  as  proposed,  runs  fron 
bush  avenue  across  Fulton  street,  to  connect  with  a  road  on  Hudson  a 
The  plaintiff  owns  lands  fronting  on  the  open  space  at  the  junction  o: 
busli  avenue  and  Fulton  street,  on  which  Is  a  valuable  building.  The 
proposed  to  be  built  over  the  sidewalk  on  the  front  of  this  building,  no 
as  to  touch  t^e  stone,  but  still  so  near  as  to  leave  a  few  feet  only  betw< 
side  of  a  car  on  the  track  and  the  building.  The  question  is  whether  t 
be  done.  No  question  is  made  as  to  the  right  of  the  defendant  to  bi 
road.  The  charter  plan  of  the  defendant's  road  is  that  it  shall  be  built 
from  the  house  line  as  the  method  of  construction  adopted  will  permit.' 
point  is  therefore  one  of  railroad  building  only.  The  maps  of  the 
question  show  a  peculiar  situation.  Flatbush  avenue  is  not  on  a  line  ( 
tinuation  with  Hudson  avenue,  but  a  considerable  curve  is  needed  to  g< 
one  avenue  to  the  other.  The  proposed  road,  as  has  been  stated,  cros 
sidewalk  in  front  of  plaintiff  at  the  junction  of  Flatbush  avenue  and  ] 
street,  and  cuts  off  a  piece  of  a  house  on  the  comer  of  Fulton  street  an< 
son  avenue.  The  principle  of  the  judgment  is  that  by  cutting  deeper  i; 
house  the  sidewalk  can  be  saved.  If  this  be  the  fact,  there  does  not  s 
be  a  case  made  for  a  court  of  equity.  The  radius  of  the  curve  being  the 
neither  in  a  public  nor  private  view  is  any  good  reason  given  why  a  f 
part  of  a  house  shall  be  taken  to  save  a  piece  of  a  sidewalk.  Compel 
for  any  injury  will  be  made  in  either  caao.  The  fact  that  the  bouse  I 
to  a  construction  company,  or  even  to  a  railroad  company,  has  no  contr 
or  even  appreciable,  weight  in  the  controversy.  It  was  purchased  to  bi 
road,  as  projected  over  the  sidewalk,  and  after  the  plan  was  adopted,  « 
question  is  one  to  be  decided  on  other  grounds  than  the  present  owner 
the  Hudson  avenue  corner.  The  possibility  of  a  lesser  radius  is  out 
case,  for  the  radius  is  left  the  same  by  the  judgment  as  proposed  by  th 
pany.  A  lesser  one  is  found  practicable,  and  that  is  all.  The  city  ai 
ties  withheld  their  permit,  because  the  proposed  route  took  a  part 
house,  and  the  construction  company  bought  the  property  to  avoid  the) 
as  to  the  permit.  The  strict  law  would  save  the  bouse  entirely,  and  tl 
tial  destruction  of  it  to  make  a  better  road  should  not  be  extended  bj 
ment  deci'ee  beyond  the  point  the  owner  agrees  to  destroy  it.  The  rigli 
over  a  sidewalk  is  given,  to  make  a  proper  and  safe  road.  Under  all  t 
cumstances  of  this  case,  it  is  not  proper  that  this  court  should  interfei 
the  route  and  method  proposed  by  the  defendant.  While  a  general  juri» 
may  be  assumed,  yet  the  grade  and  safety  of  a  railroad,  especially  one  el 
on  iron  columns,  in  a  street,  should  not  be  lightly  interfered  with  by  < 
and  the  court  of  appeals  intimate  a  doubt  whether  under  the  law  a  r 
cannot  fix  its  own  curves  and  grades.  People  v.  Railroad  Co.,  74  N. ' 
The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted;  o 
abide  event.    All  concur. 


Brush  v.  Jay  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  18, 188 

Pabtnership — DI8SOL0TIOS— Rhobivbes. 

Where  a  firm  of  attorneys  retained  original  abstracts  of  the  tlUes  which  th 
employed  to  examine,  and  delivered  copies  to  their  clients,  and  the  good-will 
place  of  business,  which  includes  a  business  made  by  a  deceased  partner,  i 
Die,  and,  on  dissolution,  a  portion  of  the  former  partners  have  a^ven  notioe  tl 
wUl  continue  business  at  the  offices  occupied  by  the  firm,  it  T»  proper,  in  ai 
to  adjust  the  affairs  of  the  firm,  to  appoint  a  receiver  of  the  abstracts,  the  un 
lease  of  the  offices,  and  the  office  furniture,  with  direction  to  sell  Uie  same,  i 
mission  to  the  members  to  purchase. 
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Appeal  from  special  terni,  Kings  county. 

Action  by  Charles  H.  Brusli  against  William  Jay  and  Plamen  B.  Candler, 
for  the  adjustment  of  the  afTairs  of  a  partnership  between  the  parties  for  the 
practice  of  law.  The  assets  of  the  firm  were  alleged  to  consist  of  an  unexpired 
lease,  abstracts  of  title,  ofiSce  fnrnitare,  library,  good-will,  etc.  Defendants 
had  issued  notices  of  dissolution,  stating  that  they  should  continue  the  practice 
of  law  at  the  offices  of  the  old  firm.  An  order  appointing  a  receiver  of  the 
lease,  office  furniture,  and  abstracts  of  title,  and  directing  him  to  sell  the  same 
at  auction,  and  permitting  the  parties  to  purchase,  was  granted,  and  defend- 
ants appeal. 

Argued  before  Babnakd,  P.  J.,  and  Dykman  and  Pbatt,  JJ. 

F.  B.  Candler,  for  appellants.  Johnson  <&  Lamb,  {A.  B.  Lamb,  of  coun- 
sel,) for  res^ndent. 

Barnakd,  p.  J.  There  is  nothing  in  this  case  which  should  take  it  out  of 
the  general  role  governing  the  termination  of  partnership.  It  is  almost  a 
matter  of  course  to  appoint  a  receiver.  The  joint  property,  whatever  it  may 
be,  is  taken  by  the  court  into  Its  possession  through  its  receiver.  The  triid 
of  the  issue  between  the  parties  will  determine  what  are  assets.  McBlvey  v. 
Lewis,  76  N.  Y.  S78.  In  the  present  case  there  is  an  unexpired  lease,  and 
that  is  an  asset  to  a  share  of  which  the  plaintiff  is  entitled.  ifttcTidl  v.  Read, 
84  N.  T.  556.  There  are  also  many  abstracts  of  title  belonging  to  the  firm. 
Whenever  the  firm  was  employed  to  search  a  title,  the  original  abstracts  were 
kept  by  the  firm.  An  abstract  for  the  client  was  prepared  and  delivered  to 
him,  but  for  the  future  benefit  of  the  firm  the  original  was  retained.  These 
do  not  belong  to  the  client.  He  got  what  he  paid  for.  The  original  abstract 
belonged  to  the  firm.  Justice  cannot  be  done  between  the  parties,  unless  these 
assets  are  sold  at  once.  All  the  parties  lay  great  stress  upon  the  value  of  the 
good-will,  which  includes  a  business  which  was  made  by  Edgar  Van  Winkle, 
deceased.  The  plaintiff  is  entitled  to  his  share  of  the  value  of  the  lease  on 
that  account,  and  the  lease  expires  on  May  1, 1889.  .The  searches  presumably 
may  be  needed  by  such  of  the  members  of  the  firm  as  buy  them  at  any  time. 
All  new  searches  of  the  title  are  rendered  slight,  with  the  possession  of  the 
the  old  ones.  Under  the  notices  issued  by  defendants,  the  clients  of  the  firm 
would  alone  derive  the  benefit  of  the  searches,  for  the  notice  specifies  them  as 
continuing  business  at  the  place  leased  by  the  old  firm. 

The  order  appointing  a  receiver,  and  directing  a  sale  of  their  assets,  seems 
to  be  just,  and  should  be  affirmed,  with  costs  and  disbursements.    All  ooncar. 


Yan  Bokkelein  e.  Berdeli.. 
ISttpreme  Court,  Oeneral  Term,  Second  Department.    December  18, 1888.) 

APFEix — Rkvikw — Wbiqbt  op  EviniuicE — Decision  or  RsraiiBi. 

Wliere  the  evidence  before  a  referee  as  to  the  validity  of  an  item  of  oredit  is  con- 
flicting, the  question  of  the  correctness  of  his  decision  cannot  be  reviewed  on  ap- 
peal. 

FARTNBBaHir— AOOOUNTINO — EVIDBNOB — FiBK  BOOKS— SiNOUt  BRTRT. 

On  accounting  between  partners,  plaintiff  claimed  credit  for  a  certain  real-estate 
transaction,  and  defendant  denied  the  item.  On  cross-examination  an  entry  was 
shown  him  in  the  partnership  books  supposed  to  be  at  variance  with  his  deniaL 
Beld.  that  plaintiff  had  a  right  to  introduce  the  single  entry  relating  to  this  item, 
and  that  he  could  not  be  compelled  to  put  the  whole  book  in  evidence. 
'Wttkess — Imfbachmbnt — Hauhlbss  Ebkob. 

EMdence  was  given  tending  to  impeach  defendant,  and  be  was  asked  if  he  had 
not  been  indicted  for  perjury,  and  if  certain  suits  had  not  been  decided  against  him. 
He  admitted  the  indictment,  and  denied  the  result  of  the  suits  as  claimed.    Held, 
that  the  evidence  was  harmless. 
Said — Hosto.itt  of  Impeachiko  Witxbsses. 

After  the  impeaching  evidence  was  in,  defendant  testified  that  there  was  much 
111  feeling  between  him  and  certain  of  the  impeaching  witnesses, — as  to  one  of  them, 
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that  a  false  report  had  been  circulated  that  defendant  had  slandered  his  doogl 
also  that  he  bad  slandered  other  girls;  and  that  these  false  reports  had  crestei 
ter  f eeiing  in  the  vicinity.  Held,  that  it  was  proper  to  aak  him  on  oro*»«xaj 
tion  if  he  had  not  also  been  charged  with  having  committed  adultaiy  with  a 
there. 

Appeal  from  special  term,  Kings  county. 

Action  for  settlement  of  partnership  accounts  after  dissolution,  brougl 
Speneer  D.  C.  Van  Boklcelein  against  Bobert  H.  Berdeli.  There  was  a  r 
ence  to  John  L.  Lawrence,  who  made  a  report  whicli  the  court  coaQrmed, 
a  re-reference  was  ordered  for  further  accounting  in  conformity  with  the 
ings  of  that  report.  Lawrence  died  before  making  his  second  report, 
Horatio  C.  King  was  appointed  to  take  the  accounts.  His  report  found  a 
ance  in  favor  of  plaintiff  of  $10,369.49.  The  report  was  conQrmad.  am 
fendant  appeals.  His  chief  complaint  is  that  the  referee  (King)  erred  in 
allowing  him  a  credit  of  93,516.65,  as  to  which  credit  there  was  a  great 
flict  of  evidence,  plaintifC  contending  that  the  entries  relating  thereto  ' 
false  and  fraudulent,  made  on  a  false  and  pretended  sale.  Evidence  wa 
fered  before  the  referee,  tending  to  impeach  defendant's  reputation  for  t 
and  veracity.  Defendant  then  testified  that  certain  of  the  witnesses  whc 
sworn  they  would  not  believe  him  under  oath  were  personally  hostile  to  ; 
that  one  witness,  living  in  Goshen,  had  a  daughter,  whom  it  was  falsel 
ported  that  defendant  had  slandered ;  that  similar  reports  had  been  circui 
accusing  him  of  having  slandered  several  other  girls  in  Goshen;  and  thai 
community  were  divided  into  factions  on  the  question  of  the  truth  of  thes 
ports.  Plaintiff's  counsel  was  allowed  to  ask  him  on  cross-examination 
had  not  also  been  charged  with  having  committed  adultery  with  a  girl  in 
shen. 

Argued  before  Babnard,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 

Herman  Aaron,  {Philip  L.  Wilson,  of  counsel,)  for  appellant.    Natlu 
Ntiet,  (  W.  W.  Niles,  of  counsel,]  for  respondent. 

Babmabd,  p.  J.  The  basis  upon  which  the  accounting  is  taken  is  not  < 
to  dispute.  It  was  settled  by  the  interloculury  decree,  and  the  decree  by 
ulation  is  not  appealed  from,  and  no  claim  is  to  be  made  that  it  should  b 
aside.  The  only  question,  therefore,  is  as  to  accuracy  of  the  accounting  < 
the  principles  settled  by  that  decree.  The  first  question  presented  is  wh( 
the  referee  erred  in  failing  to  credit  83,516.65.  This  question  was  of  se 
moment  upon  the  hearing  preliminary  to  the  first  decree.  The  decree  u 
cessity  falsified  the  evidence  in  support  of  this  item.  The  title  to  the  pro] 
depended  upon  this  finding  against  the  entry;  in  support  of  it  depends  the 
of  the  property  as  determined  by  the  interlocutory  decree.  Upon  the  pri 
hearing  there  is  a  violent  dispute  between  the  parties.  The  plaintiff  aa 
the  falsity  of  the  books  made  by  defendant,  and  denies  the  fact  as  to  tt 
debtedness  claimed  by  defendant.  There  is  no  rule  which  will  permit  ai 
pellate  court  to  reverse  upon  this  question.  As  to  the  Dean-Street  mort| 
the  evidence  seems  to  show  that  the  first  mortgages  were  taken  up  by 
ones,  and  these  are  considered.  The  case  does  not  show  that  any  matorif 
Idence  as  to  payment  by  defendant  was  excluded  because  there  were  no  v< 
era.  The  payments,  and  to  whom  made,  were  admitted .  The  loss  of  the  v< 
ers  was  not  proven,  and  no  attempt  was  made  to  prove  their  contents, 
refusal  to  receive  the  checks  given  to  Sage  was  not  harmful.  It  did  not : 
anything  beyond  the  fact  of  payment,  which  defendanttestified  to.  Thecl 
for  rents  is  based  upon  sufficient  evidence  in  favor  of  it.  This  subjecl 
the  occasion  of  very  conflicting  evidence,  but  the  weight  of  it  is  in  fav 
the  finding.  The  Cincinnati  property  was  adjudged  by  the  first  decree 
joint  property.  The  plaintiff  testified  that  tliere  was  due  him  on  ac< 
thereof  $3,397.40.  The  refereeallowed  less  than  that  $3,516.66.  Thede 
ant  denied  the  item  wholly,  and  upon  cross-examination  an  entiy  was  si 
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him  tn  tbA  books  wbich  whs  suppoeed  to  be  at  variance  with  this  denial.  It 
was  proper  to  admit  this  single  entry,  and  there  was  no  legal  right  to  compel 
the  plaintiff  in  such  connections  to  put  in  the  whole  body  of  the  books  of  ac- 
count.  There  was  given  on  the  trial  evidence  tending  to  Impeach  the  defend- 
ant, and  he  was  asked  if  he  was  not  indicted  for  perjury, — if  certain  suits  had 
not  been  decided  against  him.  He  admitted  the  indictment,  and  denied  the 
resull  of  tlie  actions  as  claimed.  The  evidence  was  harmless.  Tlie  question 
put  to  the  defendant  about  some  girl  in  €k>shen  was  proper  on  cross-examina- 
tion. He  had  excused  or  mitigated  certain  facts  which  made  this  inquiry  per- 
missible on  cross-examination.  Thejudgmentshould  be  affirmed,  with  costs. 
All  concur. 


Tn  re  Camp,  (three  cases.) 
[Supreme  Court,  Oeneral  Term,  Second  Department.    Deoembw  tS,  tB88., 

TltrSTS — ^LlABILimBB  OF  THOiTEB — LiMITXTIOS  OT  ACTIOX — RnPTTDlATrOX. 

Lapse  of  time  since  the  majority  of  a  ward  will  not  bar  a  petition  to  cornel  the 
guardian  to  account,  when  the  guardian  has  kept  the  fund  separate  from  his  own 
property,  and  has  never  informed  the  ward  of  its  existence,  and  has  in  no  way  re- 
pudiated or  denied  the  trust.* 

Appeal  from  surrogate's  court.  Kings  county. 

Petitions  severally  by  Mary  Ella  &mp,  William  O.  Camp,  and  Julia  A. 
Tebbetts,  wards  of  Calvin  B.  Camp,  for  an  accounting.  Decrees  for  petition- 
ete,  and  defendant  appeals,  all  the  cases  being  heArd  together. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Nelton  Croea,  for  appellant.    Jennings  dt  Russell,  for  respondents. 

Barnard,  P.  J.  The  facts  involved  in  the  consideration  of  this  appeal  are 
uncontradicted.  Calvin  B.  Camp  was  appointed  general  guardian  for  his 
three  children  in  February,  1868.  Ko  inventory  was  ever  filed.  The  children 
became  of  age,  two  over  ten  years  before  this  proceeding  was  commenced  to 
compel  an  accounting,  and  one  over  six  and  under  ten  jean  before  the  peti- 
tion  for  an  accounting  was  Qled.  Tiie  petition  was  filed  in  the  surrogate's 
court  which  appointed  the  guardian.  It  was  based  upon  section  2847,  Code, 
wlucb  provides  that  the  petition  may  be  presented  by  the  ward  after  he  luu 
arrived  at  majority.  The  surrogate  ordered  the  guardian  to  account,  and  this 
appeal  is  brought  to  reverse  the  order,  by  reason  of  the  lapse  of  time  since  the 
infants  severally  arrived  at  the  age  of  21  years. 

When  the  guardian  received  the  moneys  of  the  infants,  it  was  his  duty  to 
invest  the  same  in  bis  name  as  general  guardian  for  the  infants.  In  contem- 
plation of  law,  the  fund  at  all  times  remained  invested,  ss  was  required  by 
law,  and  in  a  situation  to  be  delivered  over.  The  guardian  had  no  personal 
title.  He  held  as  trustee  for  the  infants,  and  until  he  repudiated  the  trust,  or 
in  some  way  claimed  a  title  to  the  fund  in  defiance  of  it,  there  was  no  begin- 
ning of  the  running  of  the  statute  of  limitations.  Keitz  v.  Heitz,  80  N.  Y. 
bSH;  Mabie  v.  Bailey,  95  N.  Y.  206.  No  importance  can  be  attached  to  the 
arrival  of  age  of  the  beneficiaries.  The  general  guardian  could  have  termi- 
nated the  trust,  but  he  did  not.  He  even  kept  all  knowledge  from  the  bene- 
ficiaries that  there  was  any  property  belonging  to  the  trust.  This  gave  him 
no  title  to  the  property,  which  was  "being  kept  entirely  separate  from  the  in- 
dividual money  and  property  of  the  guardian."  Seaman  v.  Daryea,  UN. 
Y.  824.    There  could  not,  then,  be  a  time  when  the  hostile  position  of  the 

>  The  statute  of  limitations  begins  to  run  against  a  trust  only  from  the  time  It  Is  openly 
and  unequivocally  disavowed  by  the  trustee.  Ollmer  v.  Morris,  86  Fed.  Rep.  682,  ana 
note.  See,  also,  Reynolds  v.  Sumner,  (Ul.)  18  N.  E.  Rep.  884,  and  cases  cited;  Broder 
v.  Conklin,  (CaL)  19  Fac.  Rep.  618,  and  note;  Neyland  v.  Bendy,  (Tex.) 7  a  W. Rep. 487, 
and  note. 
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guiirdian  in  respect  to  the  fund  could  set  in  motion  the  statute  of  Ilmitati 
until  express  repudiation  to  tlie  beneflciaries.     In  such  case,  the  statute  wot 
begin  to  run  from  the  repudiation  of  the  trust.    Baughton  v.  Flint,  74 
Y.  476.    The  order  should  therefore  be  affirmed,  with  costs.    All  concur. 


Van  Buben  e.  Fishkill  So  M.  W.  Co. 
{Supreme  Court,  General  Term,  Stoofni  Department.    Deoember  13, 1888.) 

L  WATKR8  Airs  WaTEB-COURSES — DiTEBSIOH  OF  StBEAM — MeaSUBE  OV  DaKAOES. 

WUle  the  supply  of  water  from  a  stream  passing  the  briok-yard  of  which  plain 
was  the  lessee  was  out  off  by  defendant,  which  had  condemned  the  stream  in  p 
ceedings  to  which  the  lessor  alone  was  a  party  and  erected  a  dam  across  it,  pla 
tiil  was  compelled  to  stop  her  briok-works,  and  in  oonsequenoe  made  1,000,000  brii 
less  than  she  otherwise  could  have  made.  Held,  that  the  measure  of  damat 
was  not  the  value  of  the  bricks,  but  the  diminution  in  value  of  the  premises  for  t 
purpose  of  that  business, 
t.  Same — Bvidsnoe — AyAii.ABniiTT  ov  Other  Water. 

Such  diminution  being  the  measure  of  damages,  evidence  that  plalntift  oould,  w 
equal  facility,  and  with  as  ^ood  results,  have  used  the  water  from  the  river  boni 
ing  the  yard  on  the  other  side,  is  admissible. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Charlotte  Van  Buren  against  ihe  Fishkill  &  Matteawan  Wai 
Company,  to  recover  damages  for  the  diversion  of  a  stream  of  water.  I 
fendnnt  appeals  from  a  judgment  for  plaintiff. 

Argued  before  Barnabd,  F.  J.,  and  Pratt,  J. 

U.  H.  HustU,  for  appellant.  B.  K.  Phillips,  {M.  A.  Fou^,  of  oounse 
for  respondent. 

Barnard,  F.  J.  The  plaintiff  ^as  the  lessee  of  one  Gumee  of  brick-yi 
premises  situate  in  Fishkill,  Dutchess  county.  During  the  continuance 
the  lease  the  defendant,  a  corporation  for  conducting  pure  and  wholesoi 
water  to  Matteawan  and  vicinity,  condemned  a  stream  of  water  which 
part  ran  by  the  premises  so  held  under  leiise  by  the  plaintiff,  and  built  a  di 
ncroBS  it.  The  plaintiff  was  manufacturing  brick,  and  needed  the  wal 
'o  moisten  the  clay,  and  for  various  other  purposes  connected  with  brick  m: 
-tfacturing.  The  consequence  was  that  the  plaintiff  had  to  stop  her  woi 
some  25  days  for  want  of  water.  In  the  condemnation  proceedings  the  pla 
Uff  was  not  made  a  party,  but  the  lessor  alone  was  compensated  by  the  awt 
of  the  commissioners.  The  evidence  tended  to  show  that  at>out  1,000,000  li 
brick  were  manufactured  than  could  have  been  manufactured  if  the  wa 
supply  had  not  been  diverted  by  the  defendant.  Proof  was  offered  to  shi 
that  the  plaintiff  could  have  used  the  water  from  the  Hudson  river  whi 
bounds  the  yard  on  the  west  with  equal  facility,  and  with  as  good  results  as  t 
water  from  the  stream.  This  evidence  was  rejected.  The  court  instrucl 
the  jury  that  the  true  measure  of  damages  was  "the  brick  she  could  not  ms 
by  reason  of  stoppage  on  account  of  diminution  of  water,  and  that  value  is 
be  taken  at  the  machine  where  the  water  was  to  be  used;  the  value  of  t 
brick  she  was  prevented  from  making. " 

Two  questions  are  thus  presented.  Must  the  plaintiff  adapt  the  busini 
to  the  changed  condition  of  things  by  reason  of  the  condemnation,  if  she  c 
thereby  lessen  the  damage,  and  was  the  rule  of  damages  right?  Both  qu 
tions  are  answered,  if  the  rule  of  damages  was  wrong.  The  evidence  d( 
not,  as  I  read  it,  show  any  loss  of  material.  The  clay  was  dug  out  of  t 
bank,  and  lay  thus  as  clay  because  of  a  want  of  water  to  moisten  it.  Wli 
water  comes,  the  clay  is  passed  into  brick,  and  the  value  of  the  brick  in  t 
green  state  included  the  clay.  The  rule  gave  the  value  of  the  brick,  and  < 
not  deduct  the  value  of  the  clay.  It  is  manifest  that  the  plaintiff's  injc 
was  in  the  failure  to  receive  the  profits  upon  1,000,000  of  brick  more  than  s 
made,  but  it  would  not  be  a  just  rule  which  give  her  the  value  of  this  1,00 
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000  brick,  while  the  clay  remained  in  the  bank,  and  the  brick  were  never  made 
at  all.  The  proper  rule,  as  stated  by  the  court  of  appeals,  in  a  case  of  this 
kind,  is  "the  diminished  rental  value  of  the  premises  for  the  purpose  of  that 
business  during  the  period  of  diversion."  Colriok  v.  Swinburne,  105  N.  Y. 
503. 12  N.  E.  Rep.  427;  Caasidy  v.  Le  Fevre,  45  N.  Y.  562;  Franets  v.  Sohoell- 
kopf,  53  N.  Y.  152.  This  rule  as  to  the  measure  of  damages  would  require 
the  introduction  of  the  evidence  offered  as  to  the  Hudson  river  water.  If  the 
diminution  of  rent  is  the  rule,  the  premises,  as  they  are  after  the  diversion 
of  the  stream,  is  the  subject  of  the  rent,  and  that  Includes  the  Hudson  river 
water,  if  as  good  and  as  easy  to  obtain  as  the  diverted  stream.  The  judgment 
should  therefore  be  reversed,  and  a  new  trial  granted.    Costs  to  abide  event. 

Pbatt»  J.,  concurs. 


In  re  MoEtoy's  Estate. 
(fiwpreme  Cou/rt,  General  Term,  Second  Department.    Deoember  18, 1888.) 

1.  BiXIODTOBS  AND  ADMINIBTRATOBa — LlABIUTIBS — COLLBCTION  OF  ASaSTS — QlVTS. 

Testator's  niece  was  his  hoosekeeper  and  resldnary  legatee,  and  he  had  said  that 
he  deaiied  her  to  have  all  his  property  as  a  reward  for  her  aervioes.  She  took 
oharge  of  certain  bonds  of  testator,  and,  when  questioned  by  the  exeontor,  denied 
having  them,  bot  afterwards  admitted  it,  saying  that  testator  had  given  them  to  her, 
and  that  her  falsehood  was  occasioned  by  fear  that  she  would  not  get  the  money. 
fiield,  that  the  executor  was  not  liable  ^rsonally  for  failure  to  sue  for  the  bonds  to 
a  creditor  who  did  not  present  his  claim,  which  was  for  a  deficiency  upon  a  mort- 
gage subseqnently  foreclosed,  and  of  which  neither  the  executor  nor  the  niece  had 
notice  until  after  the  estate  was  entirely  settled. 
S.  Bamx— LuBn.iTT  TO  CaxniTOBS— Dblat  ik  Prbsbntimo  Ctam— Iixeoai.  Bbqcbst. 

Under  S  Rev.  St.  N.  T.  p.  89, 1 89,  providing  that,  if  a  claim  against  a  decedent's  es- 
tate is  not  presented  witnin  six  months  after  notice  of  the  granting  of  letters  tes- 
tamentaiT  is  published,  the  executor  shall  not  be  liable  to  the  creditor  for  moneys 
paid  ont  in  satisfaction  of  legacies,  an  executor  is  not  after  that  period  liable  to  a 
creditor  who  has  not  so  presented  his  claim  for  moneys  paid  out  with  the  consent 
of  the  residuary  legatee  upon  a  bequest  for  the  celebration  of  masses,  though  such 
a  legacy  is  UlegaL 

Appeal  from  surrogate's  court.  Westchester  county. 

William  P.  O'Connor,  executor,  etc.,  of  the  will  of  John  McEvoy,  deceased« 
filed  his  petition  for  final  accounting.  Fending  the  proceedings  in  the  sur* 
rogate's  court,  Silas  D.  Gifford,  assignee  of  John  M.  Masterson,  Bled  his  peti- 
tion.  stating  that  he  had  recovered  a  judgment  for  a  deficiency  in  the  sale  o{ 
land  under  a  mortgage  by  testator,  and  objected  to  the  executor's  accounts 
for  that  he  failed  to  charge  himself  with  certain  bonds  of  testator  and  that  he 
had  credited  his  account  with  certain  sums  paid  on  a  legacy  for  the  celebra- 
tion of  masses.  Judgment  was  rendered  for  the  petitioner,  and  the  executor 
appeals.  For  surrogate's  opinion,  see  ante,  2(yi.  2  Rev.  St.  N.  Y.  p.  89,  §  39, 
provides  that  an  executor  shall  not  be  liable  to  a  creditor,  who  does  not  pre- 
sent his  claim  within  six  months  from  publication  oC  notice  of  letters  testa- 
mentary being  issued,  for  moneys  paid  out  on  legacies,  etc. 

Argued  before  Barnard,  P.  J.,  and  Dykmam  and  Pratt,  JJ. 

B.  E,  <t  A.  J.  Prime,  for  appellant.    T.  G.  Barry,  for  respondent. 

Babnard,  p.  J.  The  belief  of  the  executor  as  to  the  gift  of  the  two  Jersey 
City  bonds  by  the  testator  to  Mary  Ann  Murphy  is  only  important  if  sup- 
ported by  the  evidence.  This  evidence  only  shows  that  a  few  weeks  before 
the  death  of  John  McEvoy,  the  testator,  he  gave  two  coupons  from  these 
bonds  to  the  executor  to  collect.  These  coupons  are  accounted  for.  At  the 
death  of  McEvoy  the  house  was  in  the  possession  of  Miss  Murpiiy.  She  was 
a  favorite  niece  of  and  housekeeper  for  the  deceased.  The  executor  made  a 
fruitless  search  for  the  bonds.  At  firat  Miss  Murphy  denied  having  them, 
but  subsequently  told  the  executor  that  her  uncle  had  given  the  bonds  to  her 
v.3N.Y.s.no.5— 22 
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before  his  death.  The  coupons  were  handed  to  the  executor  by  Mary  Ai 
Murphy.  She  excused  the  falsehoods  she  had  told  as  to  the  possession  of  tl 
bonds  in  tb'se  words:  "She  said  she  didn't  tell  me  because  she  was  afra 
she  wouldn't  get  the  money."  Upon  this  proof  the  executor,  as  plaintil 
could  not  recover  the  bonds.  A  title  by  gift  is  shown,  so  far  as  respects  tl 
executor.  The  surroundings  justify  a  gift.  The  testator  said  when  the  coi 
pons  were  given  that  he  wanted  "Mary  Ann  to  have  everything."  He  spol 
in  the  most  uffectionate  terms  of  her;  that  he  could  not  re  ward  hersufficientl. 
The  opinion  of  the  executor  as  to  the  title  in  deceased  rests  on  no  sufficiei 
evidence  of  title  at  the  time  of  the  death  of  testator.  After  stating  the  d 
livery  of  the  coupons,  he  proceeds  to  say,  "I  had  the  jmpression  that  he  ws 
the  owner."  Presumably  he  was,  in  the  absence  of  proof  of  a  gift;  but  tl 
gift  of  the  bonds  may  have  been  complete  then,  or  they  may  have  been  give 
afterwards.  The  executor  had  no  proof,  and  his  attorney  advised  him  tli; 
he  "had  no  cause  against  Mary  Ann  Murphy  in  reference  to  tliose  bonds."  Tl 
executor  is  therefore  held  personally,  because  he  did  not  bring  an  action  will 
out  proof,  and  rely  on  the  hope  that  Miss  Murphy  would  confess  upon  tl 
trial  the  larceny  of  the  securities.  There  was  no  motive  for  a  falsehood  o 
her  part  She  was  entitled  to  the  bonds  as  residuary  legatee,  and  when  si 
asserted  her  claim  as  donee  the  advertisement  for  claims  brought  forwai 
nothing  to  impeach  her  right  to  them  as  residuary  legatee.  The  preset 
claim  was  for  a  deficiency  upon  a  mortgage  subsequently  foreclosed,  of  whic 
neither  the  executor  nor  herself  knew  anything.  It  seems,  therefore,  a  bars 
view  of  the  evidence  which  makes  the  executor  liable  for  neglect.  If  he  ha 
delivered  the  bonds  over  to  Miss  Murphy  he  would  have  been  protected  by 
Bev.  St.  N.  Y.  p.  89,  S  39.  The  case  does  not  come  within  the  facts  of  Ha. 
rington  v.  Keteltas,  92  N.  Y.  40.  The  executor  knew  of  the  existence  of 
debt,  and  by  collusion  with  the  debtor  waited  for  the  statute  of  limitations  I 
run  against  it,  and  there  was  proof  that  the  debtor  failed  some  four  yeai 
after  the  defaulting  executor  had  received  letters  on  the  estate.  Here  tbei 
was  no  probable  claim  against  Mary  Ann  Murphy. 

The  court  of  appeals  has  decided  that  the  legacy  for  masses  is  illegal  i 
that  there  is  no  declared  beneficiary.  Holland  v.  Alcock,  108  fT.  Y.  312, 1 
K.  E.  liep.  305.  The  executor  paid  $250  for  masses  for  the  deceased.  Tl 
estate  was  a  very  small  one,  but  there  were  scarcely  any  known  debts,  an 
the  residuary  legatee  approved  of  the  payment,  and  even  contributed  an  equ 
additional  amount  for  tlie  same  purpose.  'The  estate  was  entirely  settle 
when  the  notice  of  the  large  claim  of  the  petitioner  was  first  presented.  H 
accounts  were  then  before  the  surrogate  for  settlement.  No  formal  decn 
was  entered  because  of  the  presentation  of  this  claim.  As  to  the  previoi 
payments,  the  executor  should  have  the  protection  of  the  statute  in  respect  I 
payments  to  legatees,  made  after  the  publication  to  creditors.  2  Rev.  St.  ] 
89,  §  39.  My  conclusion  therefore  is  that  the  judgment  be  wholly  reverse) 
The  trust  was  illegal,  it  is  true,  but  the  petitioner  is  not  in  a  position  to  que 
tion  it.  Judgment  reversed,  with  costs  to  the  executor  out  of  the  estate  ( 
the  deceased. 

Pbatt  and  Dykman,  JJ.,  concur. 


Ayers  «.  BussKLL  et  al. 
(Suvreme  Court,  General  Term,  Third  Department.    Novemher  90, 1888.) 

L  CoSaTITDTlONAL  liAMT — DDB  PkOCBSS  OF  LaW — LCNATICS. 

LawB  N.  Y.  1874,  o.  446,  provides  that  no  person  shall  be  confined  as  a  lunatlo  a 
oept  on  the  sworn  certi&cste  of  two  physicians  to  the  fact  of  bis  insuilty,  aftei 
personal  ezamination,  and  that  such  confinement  shall  not  be  for  more  than  fi 
days,  unless  a  judge  of  a  court  of  record  shall  approve  the  certificate.  The  jad| 
may  take  proofs  as  to  the  question,  or  call  a  jury  to  determine  it,  and  an  appe 
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with  trial  by  jury  lies  from  his  order.  Helcl,  that  the  confinement  pending  the  pro- 
ceedings, and  prerious  to  a  discharge  on  appeal,  is  not  a  deprivation  of  the  alleged 
lunatic's  liberty  without  due  process  of  law  or  the  judgment  of  his  peers. 

8.  JT7DeH-~Jui>IGIAI.  AC!T»— CkWMITMENT  OF  LdNATIOS. 

The  action  of  a  judge  in  approviag  the  certificate  is  judicial,  and  he  is  not  liable 
In  damages  for  error  In  judgment,  though  a  lack  of  due  care  and  prudence  be  air 
leged. 
8.  Phtsiciaws  akd  Suroeoxs— Examination  or  Lunatics— Ordikabt  Cabb. 

The  physicians  are  liable  for  lack  of  ordinary  care  and  prude^nco,  and  for  failure 
to  make  due  inquiry  into  the  question  of  sanity,  as  their  duties  are  not  judicial. 
I110AIJ.S,  J.,  dissenting. 
4.  Same — Neolioenoe — Pi.BAi>iN'a. 

A  complaint  averring  that  the  physicians  made  the  certificate  "without  proper 
and  ordinary  care  and  prudence,  and  without  due  examination  and  proof  into  tho 
fact  whether  plaintiit  was  sane  or  insane, "  sulBciently  alleges  negligence ;  such  an 
averment  being  one  of  fact,  and  not  a  leg&l  conclusion.    Inoaixs,  J.,  dissenting. 

Apptol  from  special  term,  Albany  county. 

Action  by  Alfred  Ayers  against  Selwyn  A.  Russell,  Daniel  V.  O'Leary,  and 
Antliony  Gould,  the  first  two  beinjf  physicians,  and  the  latter  the  recorder  of 
the  city  of  Albany,  for  damages  alleged  to  have  been  sustained  by  the  wrong- 
ful confinement  of  plaintiff  as  a  lunatic  From  an  order  sustaining  the  de-- 
marrer  of  all  the  defendants  to  the  complaint  plaintiff  appeals. 

Argued  befoi-e  Learned,  P.  J.,  and  Lakdon  and  Ikgalls,  JJ. 

Oolvin  &  Neoitt,  for  appellant.  Harris  <t  Rudd,  for  respondent  BusselL 
Vraneta  H.  Woods,  for  respondent  O'Leary.  Uerrick  d  Delehanty,  for  re- 
spondent Ctould. 

f 

Landon,  J.  The  statute  respecting  the  care  and  custody  of  the  insanfr 
(chapter  446,  Laws  1874)  does  not  deprive  the  alleged  lunatic  of  the  right  of 
trial  by  jury.  It  does,  however,  provide  for  his  summary  and  temporary  con- 
finement "upon  the  certificate  of  two  physicians  under  oath,  setting  forth  th» 
insanity  of  such  person."  But  this  confinement  is  "for  the  care  and  treat- 
ment" of  the  insane  party.  This  confinement  must  not  exceed  "five  days, 
unless  within  that  time  such  certificate  be  approved  by  a  judge,"  etc.  Obvi- 
ously, these  are  humane  provisions  intended  to  secure  proper  care  and  treat- 
ment for  the  Insane,  and  to  protect  third  persons  from  ttieir  irresponsible  vio- 
lence. The  judge  "may  institute  inquiry  and  take  proofs  as  to  any  alleged 
lunacy  before  approving  or  disapproving  such  certificate;  and  •  •  •  may» 
in  his  discretion,  call  a  jury  in  each  case  to  determine  the  question  of  lunacy." 
The  defendant  contends  that  "may,"  as  here  used,  means  "raust,"  because 
the  rights  of  the  public  and  of  third  persons  are  concerned,  and  that  there  can 
be  no  relaxation  of  statutory  safeguards  in  favor  of  liberty.  Conceding  the 
general  rule  to  be  as  claimed,  it  is  obvious  from  the  nature  of  the  case,  and 
from  the  words  of  the  statute,  that  the  judge  is  vested  with  a  discretion  ade- 
quate to  the  exigency.  Somecaspsare  too  plHin  toadmitof  doubt;  others  are 
doubtful.  The  judge  must  act  as  he  thinks  most  wise,  under  circumstances 
which  sometimes  must  be  painful,  but  leaving  no  doubt  as  to  the  propriety  of 
prompt  and  decisive  action,  and  at  other  times  of  such  doubt  and  delicacy  a» 
to  suggest  every  precaution  the  statute  affords.  But  when  summary  action 
has  been  taken,  and  the  alleged  lunatic  is  confined  upon  the  certificate  of  the 
physicians  approved  by  the  judge,  the  lunatic  himself,  or  any  friend  in  his  he- 
half,  "may,  within  three  days  after  such  order  or  decision,  appeal  therefrom 
to  a  justice  of  the  supreme  court,  who  shall  thereupon  stay  his  being  sent  out 
of  the  county,  and  forthwith  call  a  jury  to  decide  upon  the  fact  of  lunacy." 
Section  11.  Such  an  appeal  was  taken  in  this  case,  and  the  jury  pronounced 
the  plaintiff  sane,  and  he  was  thereupon  discharged. 

The  plaintiff  urges  that  by  his  confinement  until  his  dischai^e  he  was  de- 
prived of  his  liberty  without  due  process  of  law  or  the  judgment  of  bis  peers. 
Const,  art.  1,  §  1.    A  person  charged  with  felony  is  flrat  arrested,  and,  upon 
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examination  before  Uie  uiii^istrate,  committed  to  jail  to  await  the  action  o' 
the  grand  jury.  He  may  not  be  indicted,  or,  it  indicted,  may  be  acquitted 
upon  trial.  Meanwhile,  he  lies  in  jail  awaiting  his  discharge  upon  the  final 
judgment  of  tlie  law  that  he  is  not  guilty.  In  the  absence  of  a  malicious 
prosecution  it  has  never  been  alleged  tliat  he  was  deprived  of  his  liberty  with- 
out due  pix>cess  of  law  or  the  judgment  of  his  peers.  The  state  cannot  take 
all  steps  at  once;  and  when  provision  is  made  that  they  shall  be  taken  one 
after  nnotlier.  with  reasonable  care  and  expedition,  in  the  manner  and  form 
approved  by  experience  and  sanctioned  by  law,  the  individual,  who,  as  it 
must  sometimes  happen,  suffers  a  temporary  deprivation  of  liberty,  must  nec- 
essarily remain  without  remedy.  The  state  provides  the  best  system  its  wis- 
dom suggests,  but  so  long  as  it  must  be  administered  "by  men  it  cannot  guar- 
anty against  occasional  mistakes. 

The  defendant  the  recorder  had  the  powers  of  a  judge  of  a  court  of  record. 
His  approval  of  the  certificate  of  the  physicians  was  a  judicial  act.  It  was  an 
act  analogous  to  the  issuing  of  a  warrant  for  the  arrest  of  an  alleged  criminal 
upon  information- verified  by  oath.  If  the  information  fills  the  requirements 
of  the  statute,  the  magistrate's  jurisdiction  i£  complete.  But  the  informar 
-tion  may  be  incomplete  in  fact.  Some  essential  specified  in  the  statute  may 
be  omitted.  The  magistrate  may  not  be  learned  in  the  law,  or,  it  learned, 
not  always  sound  in  judgment.  He  looks  at  this  information,  and  decides 
that  a  case  exists,  when  in  tact  and  in  law  there  Is  no  case.  He  issues  his 
warrant  when  he  ought  not,  and  the  result  is  that  a  man  who  has  committed 
no  crime,  and  against  whom  no  crime  is  alleged,  is  arrested,  and  temporarily 
deprived  of  his  liberty.  In  one  aspect  of  the  case  the  magistrate  had  no  ju- 
risdiction, because  the  law  gives  him  no  jurisdiction  to  issue  a  warrant  un- 
less it  appears  that  an  offense  has  been  committed,  and  there  is  reasonable 
cause  to  believe  that  the  accused  committed  it.  A  judge  upon  habeas  corpus 
ought  to  decide  that  the  magistrate  had  no  jurisdiction  to  issue  the  warrant. 
Why,  then,  cannot  tlie  magistrate  be  pursued  by  the  injured  individual  ?  Be- 
cause, when  the  information  was  presented  to  him,  it  was  his  duty  to  decide 
what  his  duty  was  respecting  it.  He  had  jurisdictiou  of  that  question,  and 
his  wrong  decision  upon  it  was  a  judicial  error.  He  had  a  duty  to  perform, 
and  the  &w  does  not  punish  him  for  a  mistake  in  trying  to  do  it  right.  In 
Lange  v.  Benedict,  73  N.  Y.  35.  the  judge  pronounced  a  sentence  which  be 
had  no  jurisdiction  to  pronounce,  but  he  supposed  he  bad,  and  it  was  his  duty 
to  decide  whether  he  had  or  not.  He  had  the  statute  for  his  guide;  but  he 
had  to  interpret  the  statute,  and  he  did  not  interpret  it  aright.  But  he  had 
to  decide;  he  was  no  mere  volunteer.  He  made  a  mistake;  but  he  made  ic 
in  the  discharge  of  bis  master's  (the  government's)  business,  and  bis  wrong- 
ful act  was  the  government's,  not  his  own,  and  be  incurred  no  personal  lia- 
bility. 

No  cause  of  action  is  stated  in  the  complaint  against  the  recorder.  The 
charge  of  a  lack  of  due  and  ordinary  care  and  prudence  adds  no  support  to  a 
charge  of  liability  fur  judicial  acts.  Public  policy  forbids  that  a  disappointed 
suitor  should  be  clothed  with  such  a  weapon  with  which  to  smite  or  annoy  a 
judge  who  decides  against  him. 

The  defendants  the  physicians  were  such  experts  as  the  statute  author- 
izes to  make  the  certificate  of  the  plaintiff's  insanity.  Xo  allegation  is  made 
in  the  complaint  of  a  defect  of  a  proper  request  or  information  upon  which 
they  proceeded  to  examine  the  plaintiff  and  make  their  certificate,  and  none 
can  be  presumed.  The  physicians  followed  the  forms  of  the  law.  Whether 
the  reasons  set  forth  by  them  in  the  certificate  for  their  conclusion  that  the 
plaintiff  was  insane  were  sufficient  or  not  is  immaterial.  The  presumption 
is  that  they  set  fortli  such  reasons  as,  in  their  opinion,  were  sufBcient,  and 
such  as  appeared  to  them  to  be  true  in  fact.  But  the  complaint  charges  that 
the  physicians  miide  the  ceililicute  "  without  proper  and  ordinary  care  and 
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prudi'nc(>,  and  witliout  due  ex.-imination,  inquiry,  and  proof  into  thr>  fact 
whether  plaintiff  was  sane  orinSane."  "VVc  think  the  physiciiins  owed  tlie 
plaintiff  the  duty  of  making  the  examination  with  ordinary  care.  Tiieir  duty 
must  l>e  measmed  by  tlie  trust  which  the  statute  reposes  in  them,  and  by  the 
consequences  flowing  from  its  improper  perfoi-mance.  They  assumed  the 
duty  by  accepting  the  trust.  They  are  not  judicial  oflScers,  but  medical  ex-- 
perts.  They  are  not  clothed  with  judicial  immunity,  and  are  chargeable  with 
that  negligence  which  attaches  to  a  proTessional  expert  who  does  not  use  the 
care  and  skill  which  his  profession,  per  se,  implies  that  he  will  bring  to  his 
professional  work. 

It  is  urged  that  the  physicians  are  privilesed  by  the  statute,  and  their  cer- 
tiflcates  are  privileged  communications.  Doubtless  this  is  true  if  they  dis- 
charge their  duty  with  ordinary  care;  but  in  the  absence  of  such  care  their 
privilege  cannot  protect  them.  Their  privilege  is  that,  so  long  as  they  do 
their  duty  with  the  care  and  skill  the  statute  presumes  and  requires,  they  are 
not  responsible  to  the  plaintiff  for  the  consequences,  however  harsh  they  may 
be;  for  in  such  a  case  the  law  afflicts  the  plaintiff,  but  when  they  do  not  use 
auch  care  and  skill  it  is  their  personal  negligence  which  afflicts  him. 

The  remaining  question  is  whether  the  complaint  sufficiently  alleges  neg- 
ligence upon  the  part  of  the  physicians.  They  urge  that  facts  are  not  stated, 
but  only  conclusions  of  law.  We  think,  however,  that  the  portion  of  the  . 
oomplaint  above  quoted,  imputing  negligence,  is  a  statement  of  conclusions  of 
taet.  Plainly,  if  all  the  details  wereset  forth,  the  sum  of  which  would  amount 
to  the  charge  of  negligence,  the  complaint  would  be  open  to  the  objection  of 
pleading  evidence.  All  the  evidence  may  be  set  forth  in  a  complaint  without 
setting  forth  any  case  at  all.  The  charge  of  negligence  embraces  the  sum  of 
all  the  evidence  necessary  to  establish  it,  and  is  therefore  a  conclusion  of  fact. 

The  judgment  of  the  special  term  is  reveraed  as  to  the  defendan  Is  Russell 
and  O'Leary,  and  their  demurrer  overruled,  with  costs  of  this  court  and  of  the 
court  below,  with  the  usual  leave  to  withdraw  the  demurrer,  and  answer  on 
payment  of  costs,  and  is  affirmed  as  to  the  defendant  Gould,  with  costs. 

Leabked,  p.  J.,  (eoncurring.)  I  think  that  the  meaning  of  the  first  article 
of  chapter  446,  Laws  1874,  cannot  be  understood  without  reference  to  some 
statutes  which  were  in  existence  when  it  was  passed,  and  some  of  which  are 
in  existence  now.  Rev.  St.  pt.  1,  c.  20,  tit.  8,  is  of  the  safe  care  and  keeping 
of  inmates.  Section  1  provides  that  when  a  person  is  so  far  disordered  in  his 
senses  as  to  endanger  his  own  person,  or  the  person  or  property  of  others,  if  he 
has  sufficient  property  it  is  the  duty  of  his  committee  to  contine  him.  Section 
2  provides  that,  if  such  person  is  not  of  sufficient  property,  the  like  duty  r^ts 
on  certain  relatives,  if  they  are  able.  Section  4  provides  for  the  case  of  ref  ushI 
or  neglect,  as  aforesaid,  or  of  want  of  means.  It  authorizes  the  overseers  of 
the  poor  to  apply  to  two  justices.  If  they  are  satisfied  it  is  dangerous  to  per- 
mit the  lunatic  to  go  at  large  they  are  to  issue  their  warrant  to  the  constables 
and  overseers,  commanding  them  to  apprehend  and  confine  the  lunatic.  Sec- 
tion 12  provides  that  previous  sections  do  not  affect  the  power  of  the  chancellor. 
Chapter  135,  Laws  1842,  §  20,  provided  that,  under  the  statute  above  cited,  the 
lunatic  should  be  sent  in  10  days  to  the  lunatic  asylum,  or  some  other  private 
or  public  asylum,  etc.  And  section  21  gave  to  any  lunatic  or  his  friend  a 
right  of  appeal  in  three  days  to  a  judge  who  might  call  a  jury,  and,  with  tlie  aid 
of  two  physicians,  decide  on  the  fact,  and  either  discharge  or  confirm  the  order. 
Section  22  forbade  justices,  superintendents,  and  overseers,  under  the  said 
title  of  the  Revised  Statutes,  to  order  or  approve  without  the  evidence  of  two 
reputable  physicians  in  uniting.  This  title  of  the  Revised  Statutes  seems  to  be 
unrepealed.  Whether  the  act  of  1842  is  repealed  or  not  I  need  not  inquire. 
It  is  enough  to  notice  that  these  sections  20,  21,  and  22  did  not  establish  a 
system  for  the  apprehension  and  confinement  of  lunatics.    They  only  placed 
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safeguards  and  restraints  around  the  powers  given  by  the  Ilevlsed  Statutes. 
We  now  come  to  chapter  446,  Laws  1874.  We  shall  find  in  like  manner  that 
while  this  statute  in  article  1  embodied  several  of  the  provisions  of  the  act  of 
1842,  it  did  not  establish  a  system  of  apprehension  and  confinement,  but  im- 
posed restrictions  and  safeguards  on  the  power  given  by  tlie  Bevised  Statutes. 
Thus,  section  1,  requiring  the  certilicate  of  two  physicians,  is  substantially 
section  22  of  the  act  of  1842.  Sections  2  and  3  are  only  restrictions  as  to  the 
character  of  the  physicians.  Section  12  requires  certain  relatives  to  confine 
auch  lunatic  if  of  snfflcient  ability.  This  is  the  same  with  section  1  of  the 
title  of  the  Bevised  Statutes,  and  applies  to  a  dangerous  lunatic,  as  is  quite 
apparent.  Section  6  gives  the  overseer  of  the  poor  a  right  to  apply,  in  case  of 
neglect  of  a  committee  or  of  friends,  to  a  judge  in  accordance  with  section  4 
of  the  title  of  the  Bevised  Statutes.  But  it  will  be  seen  on  caref  u  I  examination 
that  nowhere  in  the  statute  is  authority  given  on  the  mere  certBcate  of  two 
physicians,  approved  by  a  judge,  to  apprehend  and  confine  any  one.  The 
Bevised  Statutes  above  cited  place  the  duty  of  confining  dangerous  lunatics  on 
the  committee  and  on  relatives.  In  case  of  neglect  or  inability  they  plaoe 
this  duty  on  the  overseers.  The  statute  of  1874  puts,  the  restriction  that  no 
confinement  shall  be  made  without  the  certificate  provided  for,  but  by  no  means 
declares  that  such  certificate  is  sufficient  authority.  Now  if  we  look  at  the 
Bevised  Statutes  we  shall  seu  that  it  is  not  every  lunatic  who  may  be  confined. 
It  is  one  who  is  "furiously  mad,  or  so  far  disordered  as  to  endanger,"  etc. 
Section  I.  And  this  idea  is  continued  in  the  article  of  1874,  §§  6, 8, 9,  II.  If 
we  turn  again  to  section  6  of  the  act  of  1874,  which  gives  overseers  the  right 
to  act  in  case  of  neglect  of  the  committee,  etc.,  and  then  inquire  when  the 
committee,  etc.,  have  neglected  their  duty,  we  must  turn  to  section  1  of  the 
title  of  the  Bevised  Statutes  to  learn  what  their  duty  is,  and  that  section  has 
just  been  cited.  It  is  when  the  lunatic  is  "furiously  mad,"  etc.  It  appears 
to  me  that  the  Bevised  Statutes  wisely  based  the  ground  of  confinement  on 
danger  to  himself  or  others,  and  I  see  no  authority  to  carry  the  restraint  fur- 
ther than  when  such  danger  exists. 

I  am,  then,  not  able  to  bold  that  the  certificates  of  two  physicians,  approved 
by  a  county  judge,  are  of  themselves  authority  to  apprehend  and  confine  a 
lunatic.  Such  certificates  and  approval  contain  no  order  or  direction  to  any 
one.  They  are  addressed  to  no  one.  They  command  nothing.  If  they  au- 
thorize a  jailer  to  act  and  apprehend  and  confine,  they  equally  authorize  any 
other  person;  and  if  we  turn  to  section  II,  which  provides  for  the  appeal,  we 
shall  find  that  if  the  jury  do  not  find  the  appellant  sane  the  "judge  shall  con- 
firm the  order  fur  his  being  sent  immedii^ely  to  the  asylum."  What  order 
can  be  confirmed  where  none  exists? 

I  have  gone  over  these  statutes  at  length,  because  I  think  a  dangerous  lax- 
ity has  prevailed.  In  this  very  case  the  plaintiff  was  not  confined  by  his 
committee,  for  there  was  none,  or  by  his  relative,  or  on  the  application  of  the 
overseer  of  the  poor.  In  fact  no  person  authorized  to  act  originated  the  pro- 
ceeding. There  was  no  evidence  that  he  had  not  sufficient  means,  and  none 
that  he  was  furiously  mad,  or  so  far  disordered  in  his  senses  as  to  endanger 
bis  own  person,  etc.  It  seems  to  me  that  the  statutes  do  not  place  the  right 
in  the  hands  of  any  man  who  may  assume  it  to  apprehend  and  confine  an  al- 
leged lunatic,  or  to  initiate  proceedings  for  that  purpose.  I  do  not  mean  to 
say  that  the  committee  of  a  dangerous  lunatic  may  nut  confine  him.  The  Be- 
vised Statutes  make  that  his  duty.  Before  doing  that,  he  possibly  must  ob- 
tain these  two  certificates  and  the  judge's  iipproval,  although  the  old  princi- 
ples gave  him  full  power  over  the  lunatic  after  "ofllce  found. "  Nor  do  I  deny 
the  power  of  the  relatives  to  do  the  same,  having  first  obtained  the  certificates 
and  approval,  acting,  I  suppose,  at  their  peril;  but  when  none  of  these  parties 
act,  then  the  proceeding  must  be  under  section  6.  There  roust  be  a  decision 
-of  a  judge  that  the  lunatic  is  dangerous,  and  a  warrant  accordingly. 
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I  have  stated  these  views  not  because  I  dissent  from  the  result  reached  by 
my  Brother  Landon.  I  agree  with  him  that  the  act  of  the  recorder  was  so 
far  Judicial  that  he  is  not  liable  to  the  plaintiff.  I  agree  with  him  also  that, 
as  this  demurrer  admits  that  the  physicians  were  negligent,  they  areliablefor 
their  negligence,  as  they  would  be  for  negligence  in  any  other  matter  of  their 
practice.     Of  course,  what  may  be  proved  on  the  trial,  we  cannot  say. 

Jnqalls.  J.,  {dissenting.)  I  agree  with  my  associates  that  the  complaint 
does  not  contain  the  statement  of  a  cause  of  action  against  the  defendant 
Ciould,  and  that  the  order  of  tlie  special  term  which  is  to  that  effect  should  be 
afiQrmed.  with  costs.  A  careful  examination  of  the  case  has  led  me  to  the 
oonclusion  that  the  complaint  is  also  defective  in  failing  tQ  state  a  legal  cause 
of  action  against  the  other  defendants,  Russell  and  O'Leaiy,  and  that  tiie  order 
of  the  special  term  should  also  be  affirmed  as  to  those  defendants,  with  costs. 

In  determining  the  question  whether  the  last-named  defendants  can  be  held 
liable  under  the  facts  stated  in  the  complaint,  a  distinction  should  be  recog- 
nized between  the  present  action  and  one  brought  by  a  person  against  a  phy- 
sician for  malpractice,  based  upon  the  ordinary  relation  of  patient  and  phy- 
sician, because  in  such  an  action  there  exists  at  least  an  implied  agreement  on 
the  part  of  the  physician,  based  upon  a  consideration  derived  from  the  patient, 
that  he  possesses  adequate  skill,  and  will  faithfully  apply  it  in  the  treatment 
of  such  patient,  whereas,  in  the  present  case,  no  such  relation  exists,  and 
consequently,  it  would  seem,  no  such  obligation  is  imposed.  Such  defendants 
were  physicians,  but  their  relation  to  the  proceeding  by  which  the  plaintiff 
was,  for  a  few  days,  detained  for  medical  treatment,  was  created  by  chapter 
446,  Laws  1874,  entitled  "An  act  to  revise  and  consolidate  the  statutes  of  the 
state  relating  to  the  care  and  custody  of  the  insane,  the  management  of  the 
asylums  for  their  treatment  and  safe-keeping,  and  the  duties  of  the  state  com- 
missioner in  lunacy."  The  legislature  seems  to  have  intended  to  create,  by 
such  statute,  a  complete  system  in  regard  to  the  care  and  treatment  of  the  in- 
sane, without  regard  to  whether  such  malady  had  developed  in  the  patient  a 
type  which  was  apparently  temporary  or  permanent,  mild  or  violent.  The 
first  section  of  such  act  provides  as  follows:  "Section  1.  No  person  shall  be 
committed  to  or  confined  as  a  patient  in  any  asylum,  public  or  private,  or  in 
any  institution,  home,  or  retreat  for  the  care  and  treatment  of  the  insane,  ex-> 
cept  upon  the  certificate  of  two  physicians,  under  oath,  setting  forth  the  in- 
sanity of  such  person.  But  no  person  shall  be  held  in  confinement  in  any 
snch  asylum  for  more  than  five  days,  unless  within  that  time  such  certificate 
be  approved  by  a  judge  or  justice  of  a  court  of  record  of  the  county  or  district 
in  which  the  alleged  lunatic  resides,  and  said  judge  or  justice  may  institute 
inquiry,  and  take  proofs  as  to  any  alleged  lunacy,  before  approving  or  disap- 
proving of  such  certificate,  and  said  judge  or  justice  may,  in  bis  discretion, 
call  a  jury  in  each  case  to  determine  the  question  of  lunacy."  The  second 
section  contains  the  following:  "Sec.  2.  It  shall  not  be  lawful  for  any  phy- 
sician to  certify  to  the  insanity  of  any  person  for  the  purpose  of  securing  his 
commitment  to  any  asylum,  unless  said  physician  be  of  respectable  character, 
a  graduate  of  some  incorporated  medical  college,  a  permanent  resident  of  the 
state,  and  shall  have  been  in  actual  practice  of  his  profession  for  at  least  three 
years,  and  such  qualifications  shall  be  certified  to  by  a  judge  of  any  court  of 
record.  No  certificate  of  insanity  shall  be  made  except  after  a  personal  ex- 
amination of  the  party  alleged  to  be  insane,  and  according  to  forms  prescribed 
by  the  state  commissioner  in  lunacy,  and  every  such  certificate  shall  bear  date 
of  not  more  than  ten  days  prior  to  such  commitment."  These  defendants 
bad  each  received  from  the  county  judge  of  Albany  county  a  certificate  of 
qualification  as  prescribed  by  such  statute,  and  were  therefore  authorized  to 
make  the  examination,  and  to  certify  in  regard  to  the  mental  condition  of  the 
plaintiff,  whether  the  type  of  insanity  with  which  the  plaintiff  was  afflicted 
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appeared  mUd  or  violent  at  tlie  time,  as  it  was  within  their  province  to  deter- 
mine whether  restraint  and  treatment  were  necessary  to  prevent  the  develop- 
ment in  the  plaintiff  of  a  more  violent  and  dangerous  type  of  such  disease. 
The  defendants  having  derived  their  authority  to  act  iu  the  premises  from 
such  statute,  and  their  co-operation  in  carrying  out  the  provisions  thereof 
being  a  part  of  the  machinery  by  which  such  system  became  efficient,  the  acts 
of  the  defendants  in  making  and  certifying  such  examination  should  be  re- 
garded in  their  nature  otBcial,  rather  than  merely  professional;  and  consider- 
ing the  character  of  the  duties  wliich  they  performed,  and  the  manner  they 
were  required  to  discharge  the  same,  I  thinly  it  may  be  properly  held  that  they 
acted  in  at  least  a  quani  judicial  capacity.  They  were  called  upon  to  ascer- 
tain and  determine  whether  the  plaintiff  was  insane  to  such  an  extent  as  to 
require  restraint  and  treatment,  and  in  determining  such  question  they  were 
compelled,  by  such  statute,  to  malie  a  personal  examination  of  the  plaintiff; 
and  from  the  evidence  thus  disclosed,  and  such  other  facts  and  circumstances 
as  were  brought  to  their  knowledge,  to  conclude  in  regard  to  the  mental  con- 
dition of  the  plaintiff,  and  the  necessity  of  subjecting  him  to  restraint  and 
treatment;  and  they  were  required  to  weigh  the  evidence,  and  to  deduce  there- 
from a  conclusion  in  regard  to  the  mental  condition  of  the  plaintiff;  and  in 
the  event  that  they  adjudged  him  insane,  they  were  required  by  such  statute 
to  make  a  certificate  under  oath  setting  forth  the  insanity  of  such  person.  It 
will  be  perceived,  by  referring  to  the  statute,  that  upon  the  determination  of 
such  physicians,  and  the  certiQcate  which  they  are  authorized  to  make,  the 
pei-son  so  adjudged  insane  may  be  restrained  for  the  purpose  of  treatment  for 
a  period  not  exceeding  five  days,  without  the  approval  of  a  judge  or  justice  of 
a  court  of  record.  So  it  would  seem  that  by  force  of  such  statute  such  cer- 
tificate may  be  regarded,  in  a  certain  sense,  a  mandate  by  which  the  determi- 
nation of  such  physicians  may  be  carried  into  effect.  It  seems,  therefore,  but 
reasonable  to  conclude  that  the  legislature  intended  to  confer  upon  such  phy- 
sicians powers  exceeding  those  possessed  by  a  mere  expert,  or  by  a  physician 
in  the  ordinary  treatment  of  a  patient  under  a  private  retainer.  It  will  be 
further  perceived  that  such  examination,  and  the  certificate  issued  thereupon, 
are,  by  force  of  such  statute,  made  the  basis  for  the  action  of  the  judge  or 
justice  whose  approval  of  such  certificate  is  by  the  statute  required  in  order 
to  continue  the  detention  and  treatment  of  such  insane  person  beyond  five 
days.  In  the  present  case  the  certificates  were  presented  to  the  defendant 
Gould,  who  was  then  recorder  of  the  city  of  Albany,  and  approved  by  him 
April  15,  1887,  and  before  the  plaintiff  was  arrested  and  committed  as  an  in- 
sane person. 

It  would  seem  that  the  certificates  made  by  the  defendants  should  also  be 
regarded  as  privileged  communications.  They  were  intended  for,  and  actually 
constituted,  the  basis  upon  which  the  recorder  acted.  Perkins  v.  Mitchell, 
31  Barb.  462.  In  that  case  Justice  Emott,  at  page  466,  remarks:  "To  give 
to  a  statement  made  by  a  physician  which  would  otherwise  be  criminatory 
and  libelous  a  privileged  character,  he  must  not  only  utter  it  as  a  medical  man, 
but  it  must  be  made  in  the  discharge  of  a  duty,  and  to  a  person  who  has  or  is 
engaged  in  a  corresponding  duty  in  reference  to  the  subject-matter."  The 
learned  justice  cites,  in  support  of  the  principle  thus  enunciated,  Harriaon  v. 
Bush,  32  Eng.  Law  &  Eq.  173;  Van  Wyck  v.  Aspinwall.  17  N.  Y.  190. 
The  doctrine  tlius  stated  seems  applicable  to  the  case  under  consideration, 
and  to  shield  the  defendants  RusseU  and  O'Leary  from  liability  in  this  action 
in  which  no  malice  is  alleged.  See,  also,  Bradley  v.  Finher,  13  Wall.  335. 
The  defendant  Gould  in  his  official  capacity  approved  of  such  certificates,  and 
for  such  act  he  is  prosecuted  by  the  plaintiff.  As  such  recorder  he  possessed 
all  the  powers  of  a  justice  of  the  supreme  court  at  chambers.  Laws  1872, 
c.  284,  §  10.  In  approving  of  such  certificate  he  was  required  to  examine 
tbem,  and  to  consider  and  pass  upon  tlie  facts  therein  stated,  with  the  view 
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to  determine  their  sufficiency,  and  to  conclude  in  regard  to  the  necessity  of 
subjecting  the  plaintiff  to  rcstniinl  and  treatment  as  an  insane  person.  Man* 
ifestly,  in  discliarging  such  duty,  he  was  required  to  exercise  judgment  and 
discretion  in  passing  upon  the  merits  of  such  application,  and  in  discharging 
such  duty  he  acted  in  a  judicial  capacity.  It  is  insisted  that  the  statute  made 
it  incumbent  upon  the  recorder  to  summon  a  jury  to  puss  upon  the  insanity 
of  the  plaintiff.  Such  is  not  the  case.  Thestatute  provides  as  follows:  "May 
in  bis  discretion  call  a  jury,  in  each  case,  to  determine  the  question  of  lunacy." 
It  was  discretionary  with  liim  whether  or  not  to  call  such  jury,  as  the  statute 
is  clearly  permissive  and  not  mandatory.  The  wisdom  displayed  in  so  fram- 
ing said  statute  is  apparent,  as  in  some  cases  the  fact  prasented  would  doubt- 
less disclose  a  case  so  clear  that  the  aid  of  a  jury  would  be  unnecessary,  and 
the  delay  and  the  expense  consequent  upon  calling  them  should  be  avoided; 
while  in  other  cases  a  degree  of  doubt  might  exist  which  would  render  it  quite 
proper  to  resort  to  the  jury.  Considering  the  nature  of  the  proceeding,  the 
requirements  of  such  statute,  the  character  of  the  duties  which  it  imposed 
upon  such  defendants,  and  the  manner  the  duties  were  required  to  be  per- 
formed by  them,  I  am  persuaded  that  all  of  said  defendants  should  be  reganled 
as  having  acted  so  far  in  a  judicial  capacity  as  to  be  entitled  to  immunity  from 
civil  prosecution;  especially  so  as  the  complaint  contains  no  charge  of  malice 
against  either  of  the  defendants.  In  view  of  the  law  upon  this  subject,  as  it 
exists,  it  seems  allowable  to  hold  that  such  protection  extends  not  only  to  the 
judge  while  engaged  in  the  trial  of  a  civil  action  in  court,  but  also  to  a  magis* 
trate  or  other  person  when  engaged  In  conducting  a  proceeding  which  re> 
quired  the  performance  of  duties  judicial  in  character,  and  when  the  proceed- 
ing has  been  created  by  the  statute  which  authorized  such  magistrate  or  other 
person  to  discharge  the  duty,  and  while  acting  within  the  limits  of  the  author- 
ity conferred.  In  Perkins  v.  Mitchell,  supra,  at  page  471,  Justice  Emott 
further  remarks  upon  this  subject:  "This  is  not  confined  to  trials  of  civil  ac- 
tions or  indictments,  but  includes  every  proceeding  before  a  competent  court 
or  magistrate,  in  thedue  course  of  law,  or  tbeadministration  of  justice,  which 
is  to  result  in  any  determination  or  action  of  such  court  or  office."  Weaver 
Y.  Devendor/,SI)ealo,  117,  Judge  Bbardsley  says,  at  page  120:  "Theassess- 
ors  were  judges,  acting  clearly  within  the  scope  and  limit  of  their  authority. 
They  were  not  volunteers,  but  the  duty  was  imperative  and  compulsory;  and 
acting,  as  they  did,  in  the  performance  of  a  public  duty,  in  its  nature  judicial, 
tbey  were  not  liable  to  an  action,  however  erroneous  or  wrongful  their  deteb 
mination  may  have  been.  But  I  prefer  to  place  the  decision  on  the  broad 
ground  that  no  public  officer  ia  responsible  in  a  civil  suit  for  a  judicial  deter- 
mination, however  erroneous  it  may  be,  and  however  malicious  tlie  motive 
which  produced  it.  Such  acts  when  corrupt  may  be  punished  criminally. 
The  rule  extends  to  judges,  from  the  highestto  the  lowest;  to  jurors,  and  to  all 
public  officers,  whatever  name  they  may  bear  in  the  exercise  of  judicial  power." 
The  opinion  expressed  in  that  case  received  the  approval  of  the  entire  court, 
and  seems  to  have  a  direct  and  forcible  bearing  upon  the  case  we  are  consid- 
ering. In  that  case  the  defendants  were  assessors,  deriving  their  authority 
from  a  statute.  In  this  case  the  defendants  derive  their  authority  from  a  stat- 
ute, and  I  think  the  duties  which  they  were  required  to  perform  were  as 
clearly  judicial  in  their  nature  as  were  those  which  devolved  upon  the  assess- 
ors in  the  case  referred  to.  Neither  the  assessor  nor  the  defendants  in  this 
action  were  compelled  to  accept  the  office;  yet,  having  accepted,  they  were 
bound  to  discharge  the  duties  thereof.  In  determining  whettier  an  act  is  ju- 
dicial in  its  character  we  are  to  regard  the  nature  of  such  act,  rather  than  the 
place  where  it  is  performed.  The  complaint  nut  only  omits  to  charge  either 
of  the  defendants  with  malice,  but  fails  to  allege  that  either  participated  in 
such  arrest  or  detention  other  than  by  the  making  and  opposing  of  such  cer- 
ti6cates;  and  if  such  defendants  had  jurisdiction  of  the  subject-matter,  and 
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acted  in  a  judicial  or  guani  judicial  capacity,  tliey  cannot  be  Iield  liable 
this  action.  Hunt  v.  Hunt,  72  X.  Y.  218.  At  page  229,  Judge  Folgek 
marks:  "So  tliat  there  is  a  more  general  meaning  to  tliis  phrase, '  subject-m 
ter,'  in  this  connection  than  power  to  act  npon  a  particular  state  of  facts, 
is  the  power  to  act  upon  the  general,  and,  so  to  speak,  the  abstract,  questi< 
and  to  determine  and  adjudge  whetlier.  the  particular  facts  presented  call : 
the  exercise  of  tlie  abstract  power."  The  complaint  contains  sufficient 
show  by  what  authority  the  defendants  acted,  and  the  source  from  whict 
wasderived,  and  the  extent  thereof,  and  the  character  of  the  duties  which  tl 
performed. 

The  complaint  contains  the  following  statements:  "And  the  plaintiff  fi 
ther  alleges,  on  information  and  belief,  that  his  said  arrest  and  imprisonm< 
was  caused  and  secured  by  the  defendants  by  means  of  certain  ceiiificates,  a 
approval  thereof,  prepared  and  issued  by  them  against  the  plaintiff  for  bis 
rest  as  follows:  that  is  to  say,  the  certiticHtes  of  said  Selwyu  A.  Russell  a 
Daniel  Y.  O'Leary,  subscribed  to  and  made  by  them  under  oath  before  Jo 
Gutmann,  police  justice  and  justice  of  the  peace  of  the  city  and  county  of  . 
bany,  on  the  14th  day  of  April,  1887,  certifying  and  declaring,  in  effect,  tl 
they  were  residents  of  the  city  of  Albany,  in  the  county  of  Albany,  and  W' 
graduates  of  the  Albany  Medical  College,  and  had  practiced  as  pliysicians 
the  said  Selwyn  A.  Russell  for  ten  years,  and  the  said  Daniel  Y.  O'Leary 
fifteen  years, — and  that  their  qualifications  as  medical  examiners  in  lutu 
had  been  duly  attested  and  certified  by  Hon.  Johm  C.  Nott,  county  judge 
the  county  of  Albany;  that  on  the  13th  day  of  April,  1887,  they  personally 
amined  the  plaintiff,  said  Alfred  Ayers.  of  the  city  of  Albany,  in  said  ooun 
that  he  was  a  man  about  sixty-three  years  of  age,  was  married,  and  was 
occupation  a  carpenter,  and  that  he  was  insane,  and  a  proper  person  for  c 
and  treatment  under  the  provisions  of  chapter  446  of  the  Laws  of  1874;  tl 
the  grounds  whereon  they  formed  this  opinion,  separately  stated,  althou 
they  acted  in  concert  together,  were  substantially  the  same,  viz.:  that  pla 
tiff  was  under  delusive  beliefs  with  respect  to  bis  wife,  and  under  delus 
ideas  with  respect  to  his  wife  and  daughter,  and  that  there  were  no  reas< 
for  believing  th^t  such  delusions,  or  any  of  those  ideas,  were  founded  on  fa 
and  the  plaintiff  alleges,  on  information  and  belief,  that  the  said  defends 
Anthony  Gould,  as  recorder  of  the  city  of  Albany,  did,  on  the  15tb  day 
April,  1887,  fully  and  formally  accept,  adopt,  indorse,  and  approve  the  si 
.verified  certificates  of  said  Selwyn  A.  Russell  and  Daniel  V.  O'Leary,  and  tL 
said  opinions,  and  the  said  grounds  tliereof,  as  sufficient  in  matter  of  fact  a 
in  form  of  execution  for  the  arrest  and  confinement  of  the  plaintiff  as  insai 
and  a  proper  person  for  care  and  treatment  under  the  provisions  of  chapter  4 
of  the  Laws  of  1 874. "  Such  statement  of  facts,  considered  i  n  con  nection  w 
the  provisions  of  the  statute  under  which  the  defendants  acted,  and  whict 
referred  to  by  the  plaintiff  in  his  complaint,  are  sufficient  to  show  that  the< 
fendHnts  had  acquired  jurisdiction  of  the  subject-matter,  and  were  tberef 
authorized  to  discharge  tlie  duties  which  tliey  performed,  which  were  judic 
in  their  character,  and  consequently  the  plaintiff  failed  to  state  a  cause  of 
tlon  entitling  him  to  recover  herein  against  the  defendants  or  either  of  the 
Stewart  v.  Hawley,  21  Wend.  552;  Bradley  v.  Fisher, supra;  Lange\.  Be 
diet,  73  N.  Y.  12:  Harrison  v.  Clark,  4  Hun,  685;  Harman  v.  Brothers* 
1  Denio,  537 ;  Hull  v.  Munger.  5  Lans.  105;  Bumstead  v.  Read,  31  Barb.  & 

The  following  allegation  in  the  complaint  indicates  the  theory  upon  wh 
the  plaintiff  seems  to  rely  to  maintain  this  action:  "And  the  plaintiff  f 
ther  alleges,  on  information  and  belief,  that  said  verified  certificates,  and  s 
approval  thereof,  in  manner  and  form  aforesaid,  were  each  and  all  of  th 
made  and  issued  by  the  defendants  without  proper  and  ordinary  care  and  p 
dence,  and  without  due  examination,  inquiry,  and  proof  into  the  mental  a 
physical  condition  of  plaintiff's  health,  and  without  due  examination,  inqui 
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and  proof  into  the  fact  whethor  the  plaintiff  was  sane  or  insane,  and  that  thej 
were  nut  made  and  issued  in  form,  substance,  and  effect  in  compliance  with 
law,  or  in  compliance  with  the  requirements  of  said  chapter  446  of  the  Laws 
of  1874.  and  were  invalid."  Sucli  statements  are  very  general,  and  paitake 
more  of  the  characteristics  of  conclusions  than  of  the  statement  of  material 
facts,  and  are  more  objectionable  from  the  consideration  that  they  constitute, 
the  gravamen  of  the  pleading.  Such  statements  seem  to  imply  that  the  defend-' 
ants  exercised  a  certain  degree  of  care  and  prudence,  but  not  to  the  extent 
which  the  plaintiff  deemed  necessary  according  to  the  standard  of  duty  which 
he  has  chosen  to  adopt. 

If  the  defendants  had  acquired  jurisdiction  of  the  subject-matter,  and  acted 
judicially  in  discharging  their  duties,  the  law  exempts  them  from  liability  in 
a  civil  action,  even  though  they  may  have  acted  without  exercising  proper 
and  ordinary  care  and  prudence,  and  without  due  examination  and  inquiry  in  re- 
gard to  the  mental  and  physical  condition  of  the  plaintiff.  Lange  v.  Benedict, 
73  3f.T.  12;  Weaver  v.  Devendorf,  supra;  Cunningham  v.  Buoklin,  8  Cow. 
178.  It  would  strike  the  judicial  mind  as  something  novel  to  have  exhibited 
as  the  statement  of  a  cause  of  action  in  a  complaint  that  a  judge,  while  en- 
gaged in  the  trial  of  an  action  in  court,  had  decided  a  question  of  fact  or  of 
law  without  due  examination  and  inquiry,  and  without  the  exercise  of  ordi- 
nary care  and  prudence,  and  upon  such  a  statement  to  claim  an  award  of 
damages.  And  yet  the  complaint  herein  amounts  to  little  more,  when  consid- 
ered in  the  light  of  the  law  applicable  to  thesubj^ct  involved.  The  demurrers 
interposed  by  the  defendants  do  not  help  the  plaintiff's  case  by  way  of  admis- 
sion, as  only  facta  which  are  material  and  well  pleaded  are  admitted  by  a  de- 
murrer. The  contention  of  the  plaintiff  does  not  seem  sound  that  the  facts 
alleged  in  the  complaint  are  to  the  effect  that  he  was,  through  the  acts  of  the 
defendants,  deprived  of  his  liberty  without  due  process  of  law.  The  legisla- 
ture possessed  the  power  to  provide  by  statute  for  the  care,  custody,  and  treat- 
ment of  the  ipsane,  and  to  prescribe  the  method  by  which  it  should  be  accom- 
plished. It  has  been  suggested  that  the  defendants  should  seek  their  vindica- 
tion at  the  hands  of  the  jury,  if  they  are  entitled  to  it.  Certainly  not  until  the 
plaintiff  alleges  in  his  complaint  a  valid  cause  of  action  against  them.  If 
judges  and  other  public  officers  whose  duties  are,  in  their  nature,  judicial,  are 
to  be  subjected  to  civil  prosecution  by  any  litigant  or  other  person  who  is  dis- 
satisfied and  incensed  by  the  action  of  such  officers,  it  may  be  feared  that  the 
effect  will  soon  be  to  prevent  or  impair  fearless,  independent,  and  efBcient 
discharge  of  duty  by  such  officials,  not  so  much  from  the  apprehension  that 
damages  would  ultimately  be  recovered  against  them,  but  on  account  of  the 
vexation  and  expense  which  would  attend  such  a  prosecution.  It  is  obvious 
that  the  policy  of  the  law  is  opposed  to  such  action.  . 


In  re  Water  Commissioners  e.  Clark. 

(Supreme  Cortrt,  Oeneral  Term,  Third  Department.    November  30, 18S8.) 

BwNEKT  Domain— Procedure— Refusal  of  Owner  to  Sell — Water-Works. 
An  application  by  water  commissioners  under  Laws  N.  Y.  1875,  o.  181,  for  the  ap- 
pointment of  commissioners  to  condemn  land  for  the  use  of  a  Tillage  in  supplying 
itB  inhabitant^  with  water,  alleged  that  the  o^vner  had  refused  to  sell  at  a  reasona- 
ble price,  and,  such  appearing  to  be  the  fact,  a  commission  was  appointed.  The 
firooeedings  were  then  abandoned,  and  a  new  map  filed,  and  a  new  application  made 
or  the  appointment  of  commissioners,  which  described  lands  other  than  those  de- 
scribed In  the  former  application,  and  for  which  no  negotiations  with  the  owner 
had  been  had.  Held  that,  as  the  statute  provided  for  the  appointment  of  commis- 
sioners only  in  case  the  owner  refused  to  sell,  the  proceedings  could  not  be  main- 
tained. 
Same- Dekial  of  Pbtitiojt— Burden  of  Proof. 

The  amendment  to  the  statute  by  Laws  1886,  o.  211, 1 0,  subd.  5,  which  provides 
tbat  all  persons  served  may  show  cause,  and  disprove  any  facts  in  the  petition,  does 
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not  mean  that  the  petition  is  proved  unless  atBrmative  evidence  a^inst  it  is  oil 
and,  the  owner  having  answered  denying  the  allegations  of  the  petition,  the 
tioners  must  show  that  he  has  refused  to  sell  at  a  reasonable  rate. 

8.  Samk — Necessitt  for  Puhposb — Pboof. 

The  petitioners  must  also  show  that  the  lands  in  question  were  "required  f( 
purpose"  of  the  water- works,  where  that  fact  is  put  in  issue  by  the  answer. 

4.  Same — Assent  of  Votbbs — Majoritt. 

Laws  1876,  o.  181,  (  21,  which  provides  that  the  water  commissioners  shall  nc 
oeed,  to  acquire  lands  "unless  the  majority  of  voters  and  of  the  tax-payers  1 
names  appear  upon  the  last  assessment  roll  of  the  village,  voting  at  such  me 
•ball  vote  in  favor"  of  levying  a  tax  for  such  purposes,  aoes  not  require  a  in« 
of  all  the  voters  and  tax-payers  of  the  village. 

fi.  Statutes — General  Laws— Conflict  with  Village  Chabtbb. 

The  act,  being  a  general  statute  on  a  special  subject,  is  not  controlled  by  tt 
lage  charter,  which  did  not  deal  with  the  subject  of  the  aoU 

Appeal  from  special  term,  Columbia  county. 

Appllcatioa  by  the  water  commissioners  of  the  village  of  Catskill  fc 
appointment  of  commissioners  to  appraise  the  compensation  to  be  ma 
Oeorge  Clark  for  lands  proposed  to  be  taken  for  the  use  of  the  village  « 
works.    From  an  order  granting  the  application,  Clark  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inoalls,  J  J. 

James  B.  Olney,  for  appellant.    JoBoh  I.  Warner,  for  respondenta. 

Leabned,  p.  J.  The  petition  alleged  that  the  petitioners  have  been  ui 
to  acquire  title  to  the  lands,  because  the  owners  refused  to  sell  for  a  rei 
able  price.  The  defendant  denies  this.  Thus  that  point  is  in  issue, 
proof  is  that  on  October  26, 1883,  the  attorney  for  the  commissioners  c 
on  Clark  to  ascertain  whether  he  would  sell,  and  at  what  price.  Clark 
time  to  see  his  counseL  On  November  6,  1883,  the  attorney  for  the  con 
sioners  again  called  on  Clark,  and  offered  him  92,000  for  bis  land  damaf; 
directed  by  the  commissioners.  Clark  declined  that  sum,  but  intimat^ 
he  would  take  85,000.  Xo  conclusion  was  reached.  This  is  all  the  evk 
on  that  point.  Prior  to  those  interviews  the  commissionei-s  had  filed  a 
of  the  property  needed.  Subsequently,  on  November  9th,  a  new  maj 
filed,  and  an  application  made  for  a  commission,  which  was  granted, 
was  abandoned  before  November  28th.  On  November  28th  a  new  ma] 
new  papers  were  served,  and  this  proceeding  was  discontinued  Decern! 
1883.  On  the  9tb  of  November,  1885,  the  commissioners  adopted  and  c: 
to  be  filed  a  new  map,  and  thereupon  the  present  proceeding  waa  commi 
in  February,  1886.  The  petition,  verified  November  28, 1883,  describe* 
parcels, — one  of  1.94  acres;  the  other,  a  strip  of  land  3  feet  wide  anc 
feet  long.  The  present  petition  describes  two  parcels.— one  of  2.74  e 
the  other  of  one-fifteenth  of  an  acre  by  the  Hudson  river;  and  the  secon 
pears  to  be  a  different  piece  from  the  second  piece  in  the  former  peti 
Indeed,  it  is  not  disputed  that  the  land  which  the  commissioners  now  se 
condemn  is  not  the  same  land  for  which  they  negotiated  in  October  anc 
vember,  1883.  The  commissioners  urge  that  it  is  not  as  valuable  as  the  o 
and  that,  if  Clark  would  not  accept  $2,000  for  the  other,  they  would  not 
as  much  for  this.  But  we  have  nothing  before  us  on  the  question  of  rel 
value.  The  case  stands  thus:  The  commissioners  negotiated  forcertain  li 
and  could  not  agree  with  Clark.  They  now  seek  to  acquire  lands, — one  p 
larger;  the  otiier  parcel  different.  For  these  they  never  have  negoti 
The  commissioners  are  required  to  cause  a  map  to  be  filed  before  ente 
taking,  or  using  any  land.  Laws  1875,  c.  181,  §  5.  And  it  is  when  the 
unable  to  agree  with  the  owners  that  they  may  take  these  proceedings, 
tion  6.  The  statute  was  amended  by  Laws  1885,  c.  211.  By  subdivis 
of  section  6,  all  persons  served  may  show  cause,  and  disprove  any  facts  ! 
petition.  This  expression  was  not  in  the  original  act.  And  the  commis 
ers  claim  that  this  right  to  disprove  means  that  the  persons  served  may 
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evidence  against  tlio  allegations  in  the  petition,  and  that  unless  they  offer  such 
affirmative  evidence  tlie  petition  is  proved.  But  this  is  not  a  just  construc- 
tion. The  defendant  lias  denied  by  his  answer  the  allegations  of  the  petition. 
There  is  no  reason  wliy  his  answer  should  have  any  less  weight  than  the  pe- 
tition. The  commissioners  seek  to  take  away  his  property.  He  has  a  right 
to  call  on  them  to  show  their  authority  by  common-law  proof.  Very  possibly. 
sliglit  proof  of  an  inability  to  agree  may  sometimes  be  sufficient.  But  an 
owner  of  property  cannot  be  brought  into  court,  and  subjected  to  the  expense 
of  retaining  counsel  and  procuring  witnesses,  unless  a  real  effort  to  purchase 
has  failed.  In  this  case  no  effort  was  made,  as  respects  the  proiierty  now  de- 
su-ed. 

The  appellant  presents  another  point.  Section  21  of  the  act  of  1875  provides 
for  a  meeting  of  electors,  and  says  that  commissioners  sliall  not  proceed  "un- 
less the  majority  of  voters  and  of  the  tax-payers  whose  names  appear  upon  the 
last  assessment  roll  of  the  village,  voting  at  such  meeting,  shall  vote  in  favor 
of  such  taxes. "  First.  The  appellant  insists  that  this  law  is  controlled  by  the 
village  charter  1860,  c.  68,  g§  32,  46.  We  think  not.  This  is  a  general  stat- 
ute on  a  special  subject,  and  is  not  controlled  by  the  provisions  of  the  village 
charter,  which  did  not  deal  with  the  subject  of  this  law.  Second.  The  app^ 
lant  insists  that  the  section  requires  a  majority  of  all  the  voters  and  of  all  the 
tax-payers.  We  think  that  the  words  "voting  at  said  meeting"  show  that 
only  a  majority  of  those  present  was  needed.  Again,  the  appellant  Insists 
that  there  was  no  evidence  given  that  the  lands  in  question  were  "required 
for  the  purpose"  of  the  water-works.  This  was  a  defect  in  the  proof,  as  the 
matter  was  put  in  issue  by  the  answer.  Some  evidence  should  have  been  given 
(and  probably  but  little  would  have  been  necessary)  to  show  that  the  land  was 
required  for  the  water-works.  The  order  should  be  reversed,  and  the  pro- 
ceedings dismissed,  with  costs,  but  without  prejudice  to  any  further  applica- 
tion.   All  concur. 


Hammond  et  al.  v.  Shepasd  «t  aL 
(Supreme  Court,  General  Term,  TMrd  Department.    November  20,  ISSa.) 

MbOHAHICS'  LIBNS — FOKECL.OSURB — CklKMENOlilfBNT  OF  ACTION — LimTATION. 

By  Iaws  N.  Y.  1885,  c.  842,  S  0.  a  mechanic's  lien  ceases  in  a  year,  nnless  within 
that  time  an  action  to  enforce  it  is  commenced ;  and  section  8  provides  that  the 
manner  of  instituting  the  action  shall  be  the  same  as  in  mortgage  toreolosure. 
ftoviaion  is  made  for  the  mode  of  commencing  an  aotion  in  a  court  not  of  record, 
but  not  for  a  court  of  record.  Ckide  CivU  Proc  {  899,  whloh  applies  to  mortmge 
foreclosure,  declares  that  an  attempt  to  commence  an  action  oy  delivery  of  the 
summons  to  the  sherifF  is  equivalent  to  a  commencement  "within  the  meaning  of 
each  provision  of  this  act  which  limits  the  time  for  commencing  an  action. "  Cases 
of  diflerent  limitations  specially  prescribed  are  excepted  from  that  chapter  of  the 
Code  by  section  4U.  Held,  that  a  lien  is  preserved  by  delivery  of  the  summons  to 
ttte  sheriff  for  sei-7ice  within  a  year,  though  It  is  not  served  until  after  the  year 
has  expired.    Landon,  J.,  dissenting. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  William  J.  Hammond  and  Charles  W.  Mosher  against  William 
A.  Shepurd  and  others,  to  foreclose  a  mechanic's  lien.  The  case  is  stated  in 
the  dissenting  opinion  of  Landon,  J.  Judgment  of  foreclosure  was  rendered, 
and  defendants  Shepard,  Trask,  Manning,  and  the  executors  of  Drexel,  appeaL 

Argued  before  Learned,  P.  .T.,  and  Lansom  and  Inqalls,  JJ. 

W.  B.  French,  for  appellants.    Jesse  Stiles,  for  respondents. 

Lrarxed,  p.  J.  Section  6,  c.  342,  Laws  1885,  provides  that  the  lien  shall 
not  bind  longer  than  a  year  after  filing  notice,  unless  within  that  time  an  ac- 
tion is  commenced  to  enforce  the  same.  Section  8  says  that  the  manner  and 
form  of  instituting  and  prosecuting  any  such  action  shiiU  be  the  same  as  in 
actions  for  foreclosure  of  mortgages  upon  real  property.    This  section,  us  I 
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think,  makes  the  practice  as  to  these  actions  similar  to  that  of  actions  of  I 
closure.  There  is  nothing  said  in  the  act  as  to  the  manner  of  common 
these  actions  when  they  are  in  courts  of  record.  Provision  is  made  as  to : 
actions  brought  in  courts  not  of  record  by  sections  9, 10  et  seq.,  and  these  d 
as  to  service  of  summons.  As  to  actions  in  courts  of  record,  we  must  tl 
fore  be  left  to  the  Code.  Now,  the  question  Is,  in  a  court  of  record,  wh 
the  commencement  of  an  action  of  this  kind?  The  act  does  not  say  thai 
service  of  the  summons  is  the  commencement,  or  that  anything  else  is 
commencement.  It  only  says  that  an  action  is  to  be  commenced  witt 
year,  and  the  manner  and  form  of  instituting  it  are  to  be  those  of  a  fore 
ure  action.  Turning,  then,  to  the  Code,  to  inquire  as  to  the  manner 
form  of  instituting  such  an  action,  we  find  section  399,  providing  that  ai 
tempt  to  commence  such  an  action  of  foreclosure  by  delivery  of  the  sumi 
to  the  sheriff,  with  intent,  etc.,  is  equivalent  to  the  commencement,  so  fi 
affects  the  limitation  of  time  imposed  on  such  action  of  foreclosure, 
true  that  section  414  excepts  from  the  provisions  of  that  chapter  cases  w 
another  limitation  is  imposed.  But  we  are  not  inquiring  as  to  the  lit 
tions  imposed  on  actions  to  enforce  liens  or  an  action  to  foreclose  mortg: 
We  are  only  inquiring  as  to  the  manner  and  form  of  instituting  mort 
foreclosure,  in  order  that  such  form  and  manner  may  be  followed  in  acl 
to  enforce  liens.  And  certainly  the  provisions  of  section  399  apply  to  acl 
to  foreclose  mortgages.  They  are  part  of  that  manner  and  form  whicli 
applicable  to  actions  to  enforce  liens.  The  time  of  limitation  is  different 
the  mode  of  commencing,  in  respect  to  the  limitation,  is  the  same  in  I 
actions  and  in  those.  It  would,  I  think,  be  unreasonable  to  hold  that  the 
eral  rules  which  govern  all  other  actions  do  not  govern  these.  Now,  i 
gard  to  these  actions  in  courts  not  of  record,  section  9  specially  sbites  ho^ 
action  is  to  be  commenced,  viz.,  by  personal  service,  except  as  provide 
section  10.  This  is  in  accordance  with  section  2876  of  the  Code.  Anc 
silence  in  this  statute  as  to  the  mode  of  commencement  in  couits  of  rei 
and  its  reference  to  actions  of  foreclosure,  leave  us  to  apply  the  provisioi 
the  Code.  Unless  positively  forbidden,  we  ought  to  apply  the  same  uni 
system  to  all  actions,  tliese  included.  There  is  no  reason  for  any  distinc 
and  I  think  none  was  intended.  I  therefore  think  the  judgment  should  I 
all  respects  affirmed,  with  costs. 

Inoalls,  J.,  concurs. 

Lamdon.  J.,  {disseniing.)  The  defendants  Sbepard,  Trask,  Manning 
one  Drexel,  since  deceased,  but  whose  executors  have  been  substituted  a 
fendants  in  his  place,  were  the  owners  of  a  lot  of  land  on  the  west  si( 
Saratoga  lake,  and  on  the  1st  day  of  October,  1884,  entered  into  an  agree 
with  the  defendant  Julia  Abel  to  convey  the  same  to  her  for  $6,U00,  pa; 
in  10  annual  installments  of  j$600each,  the  first  of  which  was  to  be  paid 
day,  and  tliereupon  the  vendee,  Mrs.  Abel,  was  to  take  possession.  The  a 
ment  further  provided  that  Mi-s.  Abel  should  build  two  cottages  upoi 
premises  at  a  cost  of  not  less  than  $1,200  each,  and  a  stiible  to  cost  not 
than  $500,  and  make  other  substantial  improvements  and  repaii-s.  Mrs. 
entered  into  possession  under  the  agreement,  and  engaged  in  making 
erections  and  improvements  specified  in  the  agreement  The  plaintiffs,  d 
a  contract  with  Mrs.  Abel,  between  the  Isl  day  of  January,  1885,  and  th 
day  of  June,  1885,  furnished  labor  and  materials  to  make  such  erection: 
repairs,  of  the  value  of  8548.40,  which  remaiu  unpaid.  The  plaintiffs  A 
notice  of  lien  therefor  in  the  Saratoga  county  clerk's  office,  June  25, : 
wherein  Shepard,  Trask,  Manning  and  Drexel  were  named  as  owners, 
action  was  commenced  under  chapter  342  of  the  Laws  of  1885.  Thl 
vent  into  effect  May  27, 1885.    A  portion  of  the  labor  and  materials  for  v 
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the  notice  of  lien  was  filed  was  fumisliecl  before  that  datp,  and  a  portion  after 
it.  The  act  of  1885  repealed  tlie  previous  mechanic's  lien  laws,  and  changed 
tlie  form  of  the  remedy  to  foreclose  the  lien,  but  contained  this  reservation: 
"This  act  shall  not  he  so  construed  as  to  affect,  enlarge,  invalidate,  or  defeat 
any  lien  or  right  to  a  lien  now  existing,  or  any  proceeding  to  enforce  such 
lien  now  pending  by  virtue  of  any  of  the  provisions  of  the  acts  hereby  re- 
pealed." Section  26.  The  defendants,  the  owners  of  the  premises  and  ven- 
dors of  Mrs.  Abel,  urge  that  inasmuch  as  the  proceedings  and  this  action  were 
instituted  under  the  act  of  1885,  the  plaintiffs  cannot  under  this  act  enforce 
so  much  of  their  claim  as  accrued  while  chapter  489,  Laws  1873,  was  in  force. 
This  contention  is  based  upon  the  language  of  section  1,  c.  342,  Laws  1885. 
This  section  provides:  "Any  person  or  persons,  firm  or  firms,  *  *  *  who 
shall  hereafter  perform  any  labor  or  service,  or  furnish  any  materials,  *  *  * 
with  the  consent  of  the  owner,  •  •  *  may,  upon  flling  the  notice  of 
lien,"  etc.  The  plaintiff  had  a  right  to  a  lien  under  chapter  489,  Laws  1873, 
for  the  labor  and  materials  furnished  up  to  the  day  of  its  repeal.  That  right 
was  saved  by  the  act  of  1885,  and  a  new  remedy  given.  True,  tlie  act  of 
1885  does  not  expressly  say  that  the  old  right  is  to  be  worked  out  and  enforced 
under  the  new  law,  but  it  is  plain  that  such  was  the  legislative  intent.  Chap- 
ter 382  of  the  Laws  of  1886  protects  notices  of  liens  tiled  prior  to  June  27, 
1885,  under  any  of  the  laws  repealed  by  the  act  of  1885.  The  remedial  act 
of  1886  is  additional  evidence  of  the  legislative  intent  that  the  rights  to  liens 
existing  at  or  prior  to  the  repeal  of  the  old  laws  could  be  enforced  under  the 
act  of  1885,  and  that  the  notice  of  lien  could  be  filed  umler  the  same  act,  if  not 
previously  filed. 

The  defendants,  the  vendors,  further  object  that  the  lien  does  not  attach  to 
their  interest  in  the  land,  but  only  to  Mrs.  Abel's.  Both  tlie  acts  of  1873  and 
of  1885  declare  that  where  the  labor  or  materials  are  furnished  "  with  the  con- 
sent of  the  owner,"  the  lien  attaches  to  the  interest  of  the  owner.  A  vendor 
who  has  not  yet  given  the  vendee  a  deed  is  regarded  as  an  owner  within  the 
meaning  of  the  act.    Section  5. 

The  court  found  that  the  labor  and  materials  in  this  case  were  furnished 
with  the  consent  of  the  owners,  the  vendors,  and  the  evidence  supports  the  find- 
ing. The  authorities  are  ample  that  in  such  case  the  owner's  interest  in  the 
premises  is  bound  by  the  lien.  Otis  v.  Dodd,  90  K.  Y.  33(5,  and  cases  there 
cited.  Section  6  of  the  act  of  1885  provides:  "No  lien  provided  for  in  this 
act  shall  bind  the  property  therein  described  for  a  longer  period  than  one  year 
aftej-  the  notice  of  lien  has  been  filed,  unless  within  tliat  time  an  action  is 
commenced  to  enforce  the  same;  and,  if  the  action  is  in  a  court  of  record,  a 
notice  of  the  pendency  of  such  action  is  filed  with  the  county  clerk,"  etc. 
The  notice  of  lien  was  filed  June  25,  1885;  the  notice  of  the  pendency  of  the 
action  was  filed  June  25,  1886.  No  question  is  made  that  tiie  notice  of  the 
pendency  of  the  action  was  not  filed  in  time.  It  must  l>e  filed  within  one 
year  after  the  notice  of  lien  is  filed.  One  year  after  June  25, 1885,  embraced 
the  whole  of  June  25, 1886.  Marvin  v.  Marvin.  75  N.  Y.  240.  The  sum- 
mons was  served  upon  the  defendant  Trask  June  23,  1886,  and  delivered  to 
the  sheriff  for  service  on  the  other  defendants,  Shepatti,  Manning  and  Drexel, 
June  24,  1886,  but  was  not  served  until  June  28th.  If  sections  398  and  399 
of  the  Code  of  Civil  Procedure  apply,  then  the  action  must  be  deemed  com- 
menced within  time  to  avoid  the  statute  of  limitations;  but  if  neither  applies, 
then  the  attempt  to  commence  the  action  against  the  defendants  Shepard, 
Manning,  and  Drexel  was  not  equivalent  to  its  commencement.  Section  398 
provides:  "An  action  is  commenced  against  a  defendant,  within  the  meaning 
of  any  provision  of  this  act  which  limits  the  time  for  commencing  an  ac- 
tion, when  the  summons  is  served  on  him  or  on  a  co-defendant  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him."  Section  399:  "An 
attempt  to  commence  an  action    *    •    *    is  equivalent  to  the  commence- 
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ment  thereof  ngainpt  each  defendant,  within  the  meaning  of  each  provisioT 
this  act,  which  limits  the  time  for  comraencin;;  an  Hction,"  etc.  The  limi 
tion  of  the  time  within  which  an  action  must  be  commenced  in  order  to  at 
the  lien  is  made  bv  the  act  of  1885,  and  not  by  the  Code.  Section  414  of 
Code  of  Civil  Procedure  excepts  from  the  provisions  of  chapter  4,  entit 
"Limitation  of  the  time  of  enforcing  a  civil  remedy,"  "a  case  where  a  difl 
ent  limitation  is  especially  prescribed  by  law."  This  action  was  not  cc 
meuced  against  Shepard,  Manning,  and  Drexel  until  after  the  year  bad  i 
pired,  and  therefore  there  was  no  lien  against  their  interest  to  Y)e  enforc 
The  judgment  should  be  affirmed,  with  costs  against  the  defendant  Tra 
and  reversed  as  to  the  other  appellants,  with  costs,  and  the  complaint  as 
them  dismissed,  with  costs  of  the  court  below. 


MoKat  et  dl.  o.  Lashbr  et  al. 
(Supreme  Court,  Oeneral  Term,  Third  Department    November  20, 1888.) 

L  BviDSNCB — 'WtaTitta — Compikison  with  Other  Writings. 

Laws  N.  Y.  1880,  o.  86,  which  allows  comparison  of  a  disputed  writing  'with  i 
writing  proved  to  the  satisfaction  of  the  court  to  he  genuine, "  leaves  the  proo 
the  wntrng  ottered  for  comparison  to  the  discretion  of  the  trial  court,  and  does 
require  it  to  be  proved  by  admission,  or  by  direct  evidence  of  one  who  saw  the  ] 
son  write  it.' 
&  Bamk— Expert  Tasmfoirr— Bxflxnatioit— Reasoi^b  for  Opinion. 

It  Is  not  improper  to  permit  an  expert  witness  to  explain  upon  a  blackboard 
meaning,  and  the  reasons  for  his  opinions. 

S.  DeEI>— BZBOCTION — PROOV  before  NoTART — COVPETENCT  OF  WITNESS. 

Under  Code  Civil  Froo.  N.  Y.  H  935,  980,  which  provides  that,  if  it  shall  apt 
tbat^e  proof  of  a  conveyance  was  taken  upon  the  oath  of  an  inoompetent  wita( 
fhe  conveyance  shall  not  be  received  in  evidence  until  established  by  other  : 
oompetent  proof,  it  is  proper,  in  an  action  wherein  the  controversy  relates  to 
genuineness  of  a  deed  whidi  was  proved  before  a  notary  public  by  a  subscrit 
witness,  to  admit  evidence  to  show  that  at  that  time  the  subscribing  witness  f 
of  feeble  body,  weak  mind,  and  subject  to  delusions,  and  unfit  for  buslneas. 
1,  Same — Admissions  of  Deceased  Qbantor. 

In  an  action  for  timber  wron^nlly  cut  and  removed,  it  appears  that  the  1 
from  which  it  was  cut  was  owned  by  P.,  who  died  intestate,  leaving  plaintUEs 
C.  as  heirs  at  law.  C.  died  intestate,  leaving  plaintiffs  as  his  heirs  at  law. 
fendants  claimed  under  a  deed  from  C,  which  was  alleged  to  be  a  forgeiy.  Hi 
that  statements  by  C,  after  the  date  of  the  deed,  that  he  owned  no  realty, ' 
not  admissible  as  against  plaintiffs,  especially  where  they  were  not  so  oonnec 
witii  the  deed  as  to  be  evidence  of  its  genuineness. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  McKay  and  others  to  recover  value  of  timber  and  bark  cut  i 
removed  by  defendants  from  lands  in  the  town  of  Uardenburgh,  UIs 
county,  N.  Y.,  and  claimed  to  be  owned  by  plaintiff.  It  was  conceded 
both  parties  that  the  premises  in  question  belonged  to,  and  were  occupied 
one  Patrick  Clark,  in  his  life-time.  Patrick  Clark  died  in  the  year  1847,  le 
ing  him  surviving,  as  heirs  at  law,  the  plaintiffs,  and  Iiis  son,  James  Cla 
James  Clark  died  intestate  in  1882,  leaving  the  plaintiffs  his  only  heirs  at  I: 
The  defendants  by  their  answer  alleged  that  Patrick  Clark  left  a  will,  by  wh 
he  devised  the  premises  in  question  to  his  son,  James,  and  that  James  c 
veyed  them  to  one  Pierre  Cranch,  and  he  to  Dearick  Dawson,  who  is  the  ow 
of  them,  and  that  defendants  cut  timl>er  and  bark  under  and  by  virtue  of  si 
title.  The  plaintiffs  on  the  trial  proved  their  title  to  the  premises,  as  the  h( 
at  law  of  Patrick  Clark  and  of  James  Clark,  and  value  of  timber  and  l>ark 
and  removed.  The  defendants  then  proved  the  will  of  Patrick  Clark  devis 
the  premises  to  his  son,  James,  and  the  occupancy  of  it  by  James  up  to 

>On  the  general  subject  of  the  proof  of  handwritings  by  comparison,  and  the  w 
ings  admissible  for  the  purpose  of  the  comparison,  see  People  v.  Parker,  (Mich.)  3< 
WT  Rep.  720,  and  note ;  Rlordan  v.  Guggerty,  (Iowa,)  39  N.  W.  Rep.  107,  and  cases  oil 
U.  8.  V.  Mathias,  36  Fed.  Rep.  892. 


Digitized  by 


Google 


Sup.  CL]  m'kay  v.  i,a8her.  353 

death,  in  1882.  The  will  was  admitted  in  evidence,  as  proved  to  be  the  last 
will  and  testament  of  Patrick  Clark,  and  the  clause  devising  these  premises. 
The  defendants  also  put  in  evidence  what  purported  to  be  a  deed  of  the  prem- 
ises from  James  Clark  to  Pierre  Cranch,  and  deed  from  Cranch  to  Dawson; 
power  of  attorney  of  Dawson  to  Frederick  D.  Thorns ;  and  contract  by  Thorns, 
as  attorney  for  Dawson,  to  Elbert  Lasher,  selling  the  baik  and  Umber;  and 
also  assignment  of  the  contracts  to  the  defendants.  The  plaintiffs  claimed 
that  the  deed  was  a  forgery,  that  James  Clark  never  signed  it,  and  that  his 
name  to  it  was  not  written  by  him.  From  a  judgment  entered  on  a  verdict 
for  $571.t)2,  in  favor  of  plaintiffs,  defendants  appeal. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Inoalls,  JJ. 

M,  SoJioonmaker,  for  appellants.    Dewitt  Griffin,  for  respondents. 

Leabned,  p.  J.  The  judge's  charge  is  not  printed  in  the  case,  and  there 
are  no  exceptions  thereto.  There  was  no  request  to  direct  a  verdict  for  de- 
fendants, and  there  was  no  motion  for  a  new  trial.  Therefore,  we  have  before 
ua  only  the  exceptions  to  evidence.  The  first  arises  under  chapter  36,  Laws 
1880,  which  allows  comparison  of  a  disputed  writing  "  with  any  writing  proved 
to  the  satisfaction  of  the  court  to  be  genuine. "  The  defendants  insist  that 
such  proof  of  genuineness  must  be  by  admission,  or  by  the  direct  evidence  of  one 
who  saw  the  person  write  the  offered  writing.  This  law  introduced  a  new 
rale,  which  had  not  existed  here,  though  it  had  in  Massachusetts  and  some 
other  states.  Here  the  rule  was  that  the  disputed  writing  might  be  compared 
with  other  writings  which  had  been  given  in  evidence  for  other  purpose  than 
comparison.  MUes  v.  Loomis,  75  K.  Y.  288.  Such  writings  under  the  old  law 
might  have  been  proved  by  the  testimony  of  persons  familiar  with  the  hand- 
writing. When  thus  proved  and  admitted  in  evidence,  they  could  be  used  in 
comparison.  This  statute  allowed  writings  to  be  proved  merely  for  the  pur- 
pose of  comparison.  But  there  is  nothing  in  the  statute  specifying  the  mode 
of  proving  them.  Why  may  they  not  be  proved  in  the  same  manner  in  which 
any  other  writing  might  have  been  proved  before  the  act  ?  Furthermore,  they 
are  to  be  proved  "  to  the  satisfaction  of  the  court. "  This  seems  to  put  the  matter 
exclusively  in  the  j  udgment  of  the  trial  court,  {Peck  v.  Callaghan,  95  N.  Y.  73,) 
unless,  po38ibly,ina  case  where  there  was  an  entire  absence  of  evidence.  That 
Is  not  this  case.  It  is  true  that  in  Massachusetts,  where  there  is  no  statute 
on  the  subject,  it  was  stated  in  a  criminal  case  that  a  writing  to  be  used  for 
comparison  (not  otherwise  used  in  evidence)  must  be  proved  by  direct  evi- 
denceof  the  signature,  or  by  equivalent  evidence.  Com.  v.  Eastman,  1  Cush. 
217.  But  the  question  was  not  involved  in  the  case,  nor  do  we  find  it  to  be  sup- 
ported by  the  authorities  cited, — Moody  v.  Roivell,  17  Pick.  490;  RieJMirdson 
V.  Neiocomb,  21  Pick.  817;  or  by  Martin  v.  Maguire,  7  Gray,  177. 

The  next  objection  is  that  an  expert  witness  was  allowed  to  explain  upon  a 
blackboard  his  meaning,  and  the  reasons  for  bis  opinion.  We  think  there 
was  no  error  in  this.  Of  course,  the  whole  class  of  expert  evidence  is  excep- 
tional; and,  as  experts  .are  to  give  opinions,  it  is  right  that  they  should  ex- 
plain the  reasons  for  them. 

The  defendants  urge  that  there  was  error  because  the  court  excluded  the 
statement  made  by  James  Clark  to  his  wife,  at  the  time  of  the  execution  of 
the  alleged  deed  to  Cranch,  that  he  owed  Cranch,  and  wanted  to  secure  him. 
The  defendants  say  that  plaintiff  had  proved  that  Todd  paid  Clark  rent  up  to 
his  death,  and  that,  by  showing  this  deed  to  be  in  fact  a  mortgage,  the  fact  of 
paying  rent  to  Clark  would  be  explained.  But  on  looking  at  tlie  case  we  find 
that  Todd  was  defendant's  witness,  and  that  on  their  behalf  he  testified  that 
he  occupied  the  place  till  Clark's  death,  and  paid  rent  to  Clark.  We  think  the 
offer  was  properly  excluded. 

The  controversy  in  the  case  was  as  to  tlie  genuineness  of  a  deed  from  James 
Clark  and  wife  to  Pierre  Cranch,  dated  May  4, 1875.  This  deed  purported  to 
v.3N.Y.s.no.6 — 28 
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have  been  acknowledged  before  Joseph  C.  Lawrence,  a  notary  puUlc,  May  4. 
1875.  But  it  appeared  that  Lawrence  was  not  then  a  notary  pnblic.  Law- 
rence was  also  a  subscribing  witness;  and  as  such,  on  the  13th  of  June,  ISS.*), 
he  proved  the  deed  before  a  notary.  On  this  proof  the  deed  was  received  In 
evidence.  To  discredit  this  proof  the  plaintiffs  gave  evidence  tending  to  show 
that  in  1882,  and  subsequently  till  his  death,  in  February,  1886,  Lawrence 
Mras  of  feeble  body,  of  weak  mind,  and  subject  to  delusions,  and  unfit  for  busi- 
ness. The  object  of  this  was  to  show  that  Lawrence  was  an  incompetent  wit- 
ness. The  section  of  the  Bevised  Statutes  to  which  the  plaintiffs  refer  Wiis  re- 
pealed by  chapter  417,  Laws  1877.  But  its  substance  is  now  found  in  the  Code 
of  Civil  Procedure,  §S  935,  936.  This  latter  section  provides  tliat  if  it  shall 
appear  that  the  proof  of  a  conveyance  was  taken  upon  the  oath  of  an  incom- 
petent witness  the  conveyance  shall  not  be  receivai  in  evidence  until  estab- 
lished by- other  and  competent  proof.  It  seems,  therefore,  that  it  was  proper 
to  give  evidence  tending  to  show  that  when  Lawrence,  in  June,  1^5,  proved 
this  deed,  be  was  mentally  incompetent  to  act. 

Again,  the  defendants  claim  that  there  was  error  in  ref  uaing  to  admit  proof 
that  subsequent  to  the  date  of  the  deed  Clark  said  he  owned  no  real  estate. 
The  plaintiffs  claim  as  heirs  at  law  of  James  Clark,  (or,  if  need  be,  of  Patrick, 
bis  father.)  To  defeat  their  title  by  statements  of  James  Clark  that  he  owned 
no  real  estate  would  not  be  proper;  nor  do  wethinkthataucb  statements  were 
so  connected  with  the  alleged  deed  that  they  could  be  taken  as  evidence  of  its 
genuineness.  Tb^did  not  in  any  way  point  to  or  reoognize  the  alleged  deed. 
These  are  the  objections  raised  by  the  defendant.  On  examiningtham  we  see 
no  error.    Judgment  affirmed,  with  costs.    All  concur. 


Colt  e.  Davis. 

(Supreme  Court,  General  Term,  7:%ird  Department.    November  90, 1888.) 

1.  Flxasino — "Ibbslevart"  Anbwbb — MoTioK  TO  Stbikb  Out. 

Under  Code  Civil  Proo.  17.  Y.  §§  537,  538,  providing  that  judgment  may  be  Riven 
on  a  frivolous  answer,  and  that  a  sham  answer  or  a  sham  defense  may  be  stndken 
out,  one  of  several  defenses  oannot  be  strioken  out  as  irrelevant,  " irrelevant''  belnf 
equivalent  to  "frivolous.  "> 
a.  SAita — Sbau  ANswaa— Pkohibsobt  Nots— Aotioh  bt  Holdbb. 

In  an  action  on  a  promissory  note,  a  defense  denying  iufonnation  and  belief  tiist 
plaintiff  is  the  holder  and  owner  of  the  note,  and  averring  that  another  la  the  bolder 
and  owner,  cannot  be  stricken  out  as  sham. 
8.  Same — Consolidation  or  Actions. 

On  the  oonsolidatioa  of  actions,  the  answer  la  one  of  them,  not  being  sbam,  oui- 
not  be  stricken  out. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Jessie  L.  Colt  against  6eorge  K.  Davis,  formed  by  the  oonsoli- 
dation  of  two  actions,  each  upon  a  promissory  note.  The  Sfth  defense  was 
the  note  given  by  Robert  A.  Colt  to  defendant.  Defendant  appeals.  The 
following  are  the  sections  of  Code  Civil  Proo.  N.  Y.  referred  to  in  the  opinion: 
"Sec.  587.  If  a  demurrer,  answer,  or  reply  is  frivolous,  the  party  prejudiced 
thereby  •  •  •  may  apply  •  •  *  for  judgment  thereupon,  and  judg- 
ment may  be  given  accordingly.  *  •  *"  "Sec.  538.  A  sbam  answer  or 
a  sham  defense  may  be  stricken  out  by  the  court,"  etc. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inqaixb,  J  J. 

H.  B.  Cuthing,  for  appellant.    H.  B.  Fish,  for  respondent. 

Leabned,  p.  J.  An  action  was  brought  January  30.  1888,  by  pMntlff 
against  defendant,  on  a  promissory  note  for  $5,000,  signed  by  defea^it  and 

>In  Smith  V.  HUton,  i  H.  T.  Supp.  060,  it  was  held  that  ceitaln  allegations  in  an  aa- 
•wer  should  be  stricken  out  as  "irrelevant  and  redundant. " 
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John  I.  Davis,  payable  to  the  order  of  "Mrs.  Robert  A.  Colt."  Another  ac- 
tion WHS  brought  February  21,  1888,  by  plaintiS  against  defendant,  on  an- 
other note  for  ;S2,000,  signed  by  defendant,  and  payable  to  plaintiff's  order. 
Each  complaint  alleges  that  plaintiff  is  the  holder  xnd  owner  of  the  noto 
therein  described.  To  each  complaint  the  defendant  put  in  an  answer;  de- 
fenses 2  and  3  denying  information  and  belief  that  plaintiff  is  the  holder  and 
owner  of  the  note,  and  averring  that  Uobprt  A.  Colt  is  such  owner  and  holder. 
In  each  answer  the  defendant  sets  up  the  defense  that  Robert  A.  Colt  gava 
defendant  his  promissory  note  for  $805.36,  now  due  and  payable,  and  now- 
held  and  owned  by  defendant;  also  payment  of  $670;  also  work,  labor,  and 
services  done  and  performed,  etc.,  woi-th  91,000.  A  motion  by  defendant  to- 
consolidate,  and  a  motion  by  plaintiff  to  strike  out  portions  of  the  answers  a» 
sham  and  irrelevant,  and  for  j  udgment,  were  heard  together.  1.  The  court 
ordered  defenses  2  and  3  to  be  stricken  out  as  sham.  2.  Defease  5  to  b» 
stricken  out  as  Irrdevant.  8.  The  actions  to  be  consolidated.  4.  The  answer 
in  the  second  action  to  be  stricken  out.  5.  The  consolidated  action  to  be  sev- 
ered, and  judgment  rendered  for  $5,267.67,  with  interest,  and  continued  for 
the  remainder  of  plaintiff's  claim,  $1,670,  with  interest. 

This  was  based  on  two  afiSdavits  of  plaintiff  and  her  husband,  made  out  of 
this  state,  to  the  effect  tliat  she  is,  and  he  is  not,  the  holder  and  owner  of  th» 
notes.  Also  on  the  admission  of  defendant's  attorney  that  the  payments  anc) 
counter  .claims  set  up  in  the  two  answers  are  IdenticaL 

There  is  now  no  authority  for  striking  out  an  answer  as  irrelevant.  Code^ 
^§  537,  538.  "Irrelevant"  is  equivalent  to  "frivolous."  A  frivolous  answer 
IS  not  stricken  out,  but  judgment  is  granted  thereon,  (Strong  v.  Sprout,  53^ 
N.  Y.  497;)  in  which  case  it  is  also  held  that  a  frivolous  answer  must  be 
treated  an  as  entirety,  and  that  a  judgment  could  not  be  rendered  for  plaintiff 
when  a  part  only  of  the  answer  was  frivolous.  Therefore  the  fifth  defense 
could  not  be  stricken  out  as  irrelevant. 

Thompson  v.  RaUioay  Co.,  45  N.  Y.  468,  holds  that  a  denial  of  part  of  tba 
material  allegations  in  a  complaint  cannot  be  stricken  out  as  shaon;  just  as 
Wayland  v.  Tysen,  Id.  281,  had  held  that  such  a  denial  of  all  the  allegationa 
in  the  complaint  could  not  be  stricken  out  as  sham.  In  Hays  v.  Southgate, 
18  Alb.  Law  J.  318, 10  Uun.  511,  it  was  held  that  a  defendant  might  show 
that  the  plaintiff  was  not,  and  some  other  person  was,  the  owner  of  the  note 
in  suit. 

In  Conselyea  v.  Swift,  103  N.  Y.  604.  9  N.  E.  Rep.  489,  cited  by  plaintiff, 
there  was  no  denial  by  defendant  of  any  allegation  in  the  complaint,  and  it 
was  held  the  defendant  had  the  affirmative  of  the  issue;  and  it  will  be  seen 
that  in  that  case  defendant  set  up  an  affirmative  defense,  and  that  his  allega- 
tions as  to  ownership  were  merely  a  conclusion  from  that  defense,  viz.,  that 
he  was  an  accommodation  indorser,  etc. 

The  two  actions  being  consolidated,  we  see  no  authority  for  striking  out 
an  answer  of  one  of  them.  It  could  not  be  said  to  be  shalu,  and  there  is  no 
other  ground  laid  down  for  striking  out  au  answer.  Code,  §538.  The  judg- 
ment roll  should  contain  the  pleadings  in  both  actions.    2  Wait,  Fr.  261. 

We  think  that  the  order,  except  as  to  the  consolidation,  should  be  reversed, 
with  $10  costs  and  printing  disbursements,  and  motion  denied,  with  $1(> 
costs. 

InoalIiS,  J.,  concurs. 

Landon,  J.,  (eonaurring.)  Strong  v.  Sproul,  58  N.  Y.  497,  .cited  above,, 
was  decided  in  1873.  The  present  Code,  §  508,  authorizes  a  "partial  d&- 
fense."  If  a  partial  defense  is  sliam  or  frivolous,  it  should  not  prevent  tha 
plaintiff  from  obtaining  judgment  upon  that  part  of  his  claim  which  is  only- 
met  by  such  a  worthless  answer.    He  should,  upon  motion,  be  allowed  to  ei^ 
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ter  judgment  for  the  undefended  part  of  his  demand,  and  the  action  sboi 
be  severed,  and  should  continue  as  to  the  defended  part.  Sections  511,  5 
If  on  defendant's  motion  two  actions  are  consolidated,  bis  duplicate  anBw< 
of  the  same  matter  are  not  necessary ;  but  whether  one  of  them  be  stridden  ( 
or  not  is  immaterial;  one  is  only  a  copy  of  the  other.  I  think  the  plainti: 
practice  was  right,  but  I  concur  in  the  result  for  the  reason  that  the  verif 
denial  of  the  plaintiff's  title  cannot  be  stricken  out  as  sham,  and,  if  that 
mains,  the  other  defense  cannot  be  said  to  be  frivolous,  and  whether  there  i 
duplicate  answers  to  the  consolidated  actions  does  not  seem  to  be  material. 


McFadden  v.  Allen  et  al. 
{Supreme  Court,  OeneraX  Term,  Third  Department.    November  30, 188S.) 

1.  FiZTUBBS — ImFKOVBUEXTS — FOHECL,08UBIE  OF  MOBTOAOE. 

Where  a  son  takes  possession  of  premises  belonnag  to  his  father  under  an  agi 
ment  that  he  shall  become  owner  on  certain  conditions,  and,  with  knowledge  of 
ezisting  mortgage,  substitutes  new  machinery  for  portions  of  the  old  in  a  saw-i 
on  the  land,  and  makes  additions  and  repairs  to  the  mill,  such  improvements, 
pearing  to  have  been  made  in  reliance  upon  acquiring  title,  become  a  part  of 
realty,  and  pass  under  a  foreclosure  sale.'   ' 

I,  SaKB — ^EVIDBNOB — NOTICB  OF  ASVBBSB  CLAIMS. 

Evidence  ttMt  tlie  purchasers  at  the  foreclosure  sale,  and  those  claiming  nn 
them,  knew  that  the  son  did  not  own  the  land,  but  claiined  the  machinery  and 
provements,  Is  immateriaL 

LONDON,  J.,  dissenting. 

Appeal  from  circuit  court,  St.  Lawrence  county. 

Action  by  Alexander  McFadden  against  Van  Buren  Allen  and  others 
recover  damages  for  the  conversion  of  a  blacksmith  shop,  two  additions  ti 
saw-mill,  the  water-wheel,  and  a  large  portion  of  the  mactiinery  in  the  m 
a  pump,  and  the  lightning-rods  attached  to  the  buildings.  The  facts  refer 
to  in  the  opinion,  as  stated  at  folio  170,  which  plaintiff  offered  to  prove, 
lated  to  the  knowledge  on  the  part  of  the  purchasers  at  the  foreclosure  si 
and  of  the  defendants  at  the  time  they  acquired  title  from  them,  that  the  1< 
WHS  owned  by  Jeremiah  McFadden,  the  mortgagor  and  father  of  plaintiff,  i 
that  plaintiff  claimed  to  own  the  machinery  and  improvements.  A  non£ 
was  entered  against  the  plaintiff,  and  he  appeals. 

Argued  lietore  Learxed,  P.  J.,  and  Landun  and  Inoalls,  JJ. 

Horaee  D.  BlUtoorth,  for  appellant.    John  C.  KeeUr,  for  respondents. 

Inoalu,  J.  We  think  the  nonsuit  directed  at  the  circuit  was  proi 
under  the  facts  developed  at  the  trial.  The  action  was  brought  by  the  pit 
tiff  to  recover  the  value  of  certain  structures,  machinery,  and  other  artii 
described  in  the  complaint,  and  which  the  plaintiff  placed  upon  a  parcel 
land,  of  which  his  father,  Jeremiah  McFadden,  held  the  legal  title.  ' 
plaintiff  claims  that  tlie  defendants  wrongfully  detained  said  property, ) 
converted  the  same  to  their  use.  The  evidence  shows  that  when  the  plain 
entered  upon  said  premises  there  was  standing  thereon  a  saw-mill,  in  wli 
there  were  machinery  and  fixtures  for  sawing  lumber,  and  that  he  remove 
portion  liiereof,  and  substituted  other  machinery  in  its  place,  and  that 
added  to  and  repaired  the  building.  Such  entry  upon  the  premises  seems 
have  been  by  virtue  of  a  parol  agreement  between  the  plaintiff  and  bis  fatt 
by  the  terms  of  which  tlie  plaintiff,  upon  performing  certain  conditions,  ' 

>  One  who  has  erected  a  bouse  on  land  which  he  holds  under  contract  of  purcb 
cannot  treat  the  house  as  porsonalty,  and  maintain  trover  for  its  conversion.  Brae 
V.  McLaren,  (Mich.)  28  N.  W.  Rep.  533.  See,  also,  note.  Id.  Machinery  placed  ; 
factory  which  is  subject  to  a  mortgage,  by  the  mortgagor,  the  machinery  b«ing 
tended  for  use  in  the  business,  and  to  permanently  increase  the  value  of  the  prope 
becomes  part  of  the  realty,  and  is  covered  by  the  mortgage.  Bank  v.  Maaon,  (Ma 
18  N.  K  Hep.  406,  and  cases  cited. 
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to  become  the  owner  thereof.  It  seems  quite  apparent  from  the  evidence 
that  there  was  no  intention  on  the  part  of  either  the  plaintiff  or  his  father  to 
create  the  relation  of  landlord  and  tenant  between  them;  and  seemingly  the 
improvements  were  placed  upon  the  premises  by  the  plaintiff  without  any  ex- 
pectation on  his  part  to  be  at  liberty  to  remove  the  same  in  the  characte];of  a 
tenant,  but  rather  with  the  purpose  of  becoming  the  owner  of  the  premises, 
and  thereby  reaping  the  benefit  of  such  improvements.  Such  we  deem  the 
reasonable  inference  to  be  drawn  from  the  evidence;  and  upon  such  state  of 
facts  the  law  would  regard  the  plaintiff  as  standing,  in  equity,  in  the  light  of 
a  purchaser  of  the  premises.  Freeman  v.  Freeman,  43  N.  T.  34;  Martin  v. 
Hector,  30  Hun.  139,  afBrmed  in  101  N.  T.  77,  4  N.  E.  Rep.  183.  At  the 
time  the  arrangement  was  made  between  the  plaintiff  and  his  father  the 
premises  were  subject  to  a  mortgage  which  had  been  executed  by  Jeremiah 
McFadden  to  Orson  Wallace,  to  secure  the  payment  of  j$400,  of  which  the 
plaintiff  had  notice.  Such  mortgage  was  subsequently  foreclosed  by  action, 
and  the  plaintiff  herein  was  made  a  party  defendant  thereto,  but  interposed 
no  defense,  nor  did  he  even  appear  in  such  action.  The  premises  were  sold 
at  public  auction,  and  bid  in  by  the  Misses  Harrison,  who  held  a  subsequent 
mortgage  upon  said  premises;  and,  after  such  sale  had  become  confirmed,  they 
conveyMl  the  premises  to  the  defendants  in  this  action,  who  went  into  the 
possession  thereof  as  purchasers  in  good  faith.  The  plaintiff  undertook  by 
force  to  remove  the  machinery  and  other  improvements  which  he  had  plac^ 
upon  the  premises,  and  partially  succeeded,  but  was  interrupted  before  he  had 
fully  accomplished  his  purpose,  and  now  seeks  in  this  action  to  recover  the 
value  of  the  articles  which  he  was  prevented  from  removing.  Whatever  may 
be  the  rights  of  the  plaintiff,  as  against  his  father  under  their  arrangement, 
we  are  clearly  of  the  opinion  that  as  against  these  defendants,  who  derive 
their  title  through  the  foreclosure  of  the  Wallace  mortgage,  and  the  convey- 
ance to  them  by  the  Misses  Harrison,  who  purchased  at  the  foreclosure  sale, 
such  machinery  and  other  improvements  must  be  regarded,  in  view  of  all  the 
facts  and  circumstances  of  this  case,  as  a  part  of  the  realty,  and  as  such  to 
belong  to  the  defendants.  McRta  v.  Bank,  66  K.  Y.  501;  Snedeker  v.  War- 
ring, 12  N.  Y.  171.  The  removal  by  the  plaintiff  of  the  machinery  and  other 
articles  from  the  mill,  after  bo  went  into  possession,  could  but  have  the  effect 
to  impair  the  security  under  the  mortgage,  provided  he  should  be  allowed  to 
appropriate  to  his  own  use  the  substituted  machinery  and  fixtures.  The 
plaintiff  assumed  control  of  the  premises  with  full  knowledge  of  the  mortgage, 
and  we  think  that  his  version  of  the  transaction  in  regard  to  his  right  to  re- 
move the  improvements  is  inconsistent  with  the  other  facts  of  the  case.  The 
letters  which  he  addressed  to  Mr.  Harrison  are  strongly  at  variance  with  the 
theory  upon  which  he  seeks  to  sustain  this  action.  In  those  letters  he  states, 
in  unequivocal  terms,  that  be  was  the  owner  in  fee-simple  of  the  premises 
upon  which  the  improvements  were  placed.  One  of  the  letters  contains  the 
following:  "I  have  paid  father  for  land,  and  have  deed  of  same,  subject  to 
mortgage.  By  placing  the  wood  lot  and  mill  lot  in  mortgage,  can  give  you  a 
mortgage  on  same.  Mr.  Harrison,  will  you  help  me?  If  so,  I  can  swing; 
if  not,  I  stand  a  chance  to  lose  what  I  have  paid  on  engine  and  land."  It 
further  appears  that  the  plaintiff  united  with  his  father  in  a  mortgage,  which 
embraced  the  premises  in  question,  on  the  16th  day  of  June,  1885.  It  would 
seem,  from  all  the  facts  of  the  case,  that  the  pretense  of  the  plaintiff  that  he 
was  at  liberty  to  remove  the  improvements  from  the  premises  was  an  after^ 
thought,  prompted  by  a  desire  to  save  something  from  the  wreck,  after  bis 
failure  to  secure  money  by  mortgage,  and  certainly  his  conduct  does  not  savor 
of  honesty.  If  the  view  which  we  have  taken  of  the  case  is  sound,  it  follows 
that  the  court  properly  overruled  the  offer  of  phiintiff's  counsel  to  prove  the 
facts  stated  at  folio  170  of  this  case,  as  such  proposed  evidence  was  immate- 
rial and  incompetent,  in  view  of  the  facts  established  wheu  the  offer  was 
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made,  and  the  law  applicable  thereto.  We  conclude  that  the  cauae  was  pro| 
erly  decided  at  the  circuit,  and  tlwt  the  judgment  should  be  affirmed,  wil 
«oi^ 

XiEABNED,  p.  J.,  concurs. 

XiANDOK,  J.,  {dCssenting.)  I  cannot  concur.  The  testimony  on  the  pai 
of  the  plaintiff  tended  to  show  that,  after  the  date  of  the  mortgage  ui 
der  which  the  defendants  acquired  title  to  the  premises,  the  plaintiff  entere 
into  possession  under  an  agreement  with  his  father,  the  mortgagor,  that  tt 
plaintiff  might  have  ttie  premises,  provided  he  could  pay  off  the  mortgagi 
that  meantime  be  could  place  his  improvements  thereon,  with  the  right  to  n 
move  them,  provided  he  should  find  himself  unable  to  pay  the morigt^.  Ui 
der  such  an  agreement,  it  was  competent  for  the  plaintiff  to  place  the  na 
cbinery  and  trade  erections  upon  the  premises  with  the  intention  to  remoi 
tbem  in  case  he  should  not  pay  the  mortgnge,  or  it  was  competent  for  bin 
notwithstanding  the  agreement  with  bis  father,  to  place  tliem  upon  the  pren 
ises  witbout  any  such  intention,  and  thus  make  tbem  a  part  of  the  realt; 
■One  or  the  other  of  these  inferences  was  deducible  from  the  evidence,  an 
wblch  one  should  be  drawn  it  was  for  the  Jury  to  decide.  Our  laws  do  n< 
iglve  the  mortgagee  as  great  rights  in  respect  to  trade  erections  and  mi 
chinery,  put  upon  tbe  premises  after  the  date  of  tbe  mortgage,  as  the  Ia« 
«f  England  and  Massachusetts  do.  Tift  y.  Norton,  53  X.  Y.  377,  38J 
Clearly,  it  does  the  prior  mortgagee  no  wrong  to  remove  sucb  improvement 
if  tbe  premises  are  left  in  as  good  condition  as  they  were  when  the  raortgaf 
was  given.  If  tbe  mortgagor  or  bis  grantee  puts  siicb  improvementB  upa 
tbe  premises,  they  presumably  become  a  part  of  tbe  realty;  but  if  a  tenai 
puts  tbem  there,  or  a  vendee  or  donee  of  tbe  land  under  an  executory  or  coi 
ditional  contract,  tbe  presumption  of  absolute  merger  in  the  realty  is  less,  b 
eause  his  title  to  tbe  realty  is  less,  and  it  is  consonant  with  justice  that,  s 
long  as  be  does  tbe  mortgagee  no  wrong,  effect  should  be  given  to  his  ooi 
tract  with  tbe  mortgagor  that  be  shall  not  lose  title  to  bis  improvements, 
because  of  tbe  mortgage  or  otherwise  be  fail  to  acquire  title  to  the  land.  Tt 
plaintiff  was  not  conventionally  a  tenant,  but  bis  tenure  was  precarious,  an 
he  dealt,  if  bis  testimony  is  credible,  witli  reference  to  his  right  of  salvaj 
from  the  impending  wreck.  True,  a  tenant  upon  foreclosure  sale  loses  h 
iprowing  crops.  Lane  v.  King,  8  Wend.  584.  The  rule  is  a  harsh  one,  bi 
growing  crops  conaume  tbe  season,  and  perhaps  exhaust  the  soil.  Erectioi 
and  machinery  do  not,  and  in  our  state,  in  this  respect,  the  rigor  of  the  oi 
laws  is  relaxed  In  favor  of  justice.  Tyson  v.  Post,  108  N.  Y.  217, 15  N.  ] 
Rep.  316.  Tbe  judgment  in  foreclosure  did  not  bar  the  plaintiff  in  this  r 
spect  The  complaint  was  in  the  usual  form  in  foreclosure,  and  no  issue  r 
«pecting  tbe  extent  to  which  tbe  improvements  upon  the  realty  had  becon 
merged  in  tbe  realty  was  tendered  by  the  complaint,  and  hence  none  vrasse 
tied  by  the  judgment.  Nu  unmortgaged  interest  was  sold,  and  unmerged  in 
provements  were  not  mortgaged.  If  these  erections  passed  nnder  the  mor 
^age  judgment,  it  was  because  of  tbe  intent  of  the  plaintiff  to  malc^e  tbei 
part  of  the  realty  itself;  if  under  tbe  agreement  with  his  fatlier  he  had  no  sue 
intent,  they  remained  personal  property :  if,  as  between  plaintiff  and  b 
father,  they  were  personal  property,  ttiey  remained  so  against  tbe  title  a 
'quired  under  tlie  mortgage,  fur  the  foreclosure  only  passed  such  title  as  tt 
father  bad  when  be  gave  the  mortgage,  and  such  as  was  acquired  or  adde 
under  liim  subsequent  to  the  date  of  tlie  mortgage.  Whether  tbe  flxtun 
were  added  to  the  realty,  or  were  kept  by  agreement  and  intention  separai 
from  it,  was  for  tlie  jury.  The  declarations  of  tbe  plaintiff  that  he  owned  tl 
premises  did  not  estop  him,  since  nobody  acted  upon  them.  They  are  ev 
dence  against  bim,  but  are  to  be  weighed  in  tbe  light  of  the  fact  that,  in  ord< 
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to  borrow  the  money  be  solicited,  be  must  have  made  his  declarations  true, 
and  he  could  probably  have  done  so  with  the  co-operation  of  his  father  and  of 
the  lender.  The  plaintiff  probably  boped  to  have  the  lender  pay  off  the  old 
mortgage,  then  to  have  bis  father  give  plaintiff  the  promised  deed,  and  then 
plaintiff  could  give  the  tender  a  nenr  mortgage.  Tlds  seems  to  have  l>een 
practicable,  and,  if  accomplished,  no  one  would  have  been  deceived  or  injured 
by  the  declaration  of  the  plaintiff  that  he  was  the  owner.  The  law  punishes 
deceit  causing  damage,  not  the  taarmleas  Qotion  wMoh  too  ooofldenUy  antioi- 
pate*  the  things  hoped  for. 


Peqpi^  o.  Fox. 
(Supreme  Court,  General  Term,  TMrd  DepartmmU.    Nbvamber  20, 1888.) 

1.  Omntmii,  Law— EviDmiaB— CoimsBioira— ComnuDionoir. 

Defendant  having  made  an  affidavit  that  he  and  four  others  oommitted  the  lobbery 
for  which  be  was  on  trial,  by  entering  the  house  of  the  viotlm,  binding  him,  and  so 
taking  the  money,  may  contradiet  this  confession  by  showing  that  none  of  thoae  four 
IMtaons  were  aft  the  ptaoe  of  the  crime  at  the  tlms  started  in  Ute  alBdavlt.i 

S.  Huo— PxoiixBa  or  IionnnTT— BviiMtxoB— Whsn  Rboitsd. 

Defendant  ia  entitled  to  alMW,  before  the  confession  Is  received  in  evidence,  that 
It  was  obtained  from  him  tbrongh  fear  and  by  promise  of  Immunity.  Permitting 
him  to  Show  the  facts  afterwards,  and  then  striking  out  the  oonf  emon,  Is  not  soffl- 
eient.' 

Appeal  from  court  ol  sessions,  7nlton  county. 

Indictment  for  robbery  in  the  flrst  degree  against  Earl  Fox  Jointly  with 
David  Aigesinger,  Benjamin  Miller,  and  another,  who,  being  unknown,  was 
named  "John  Doe."    Defendant  appeals  from  a  judgment  of  conviction. 

Aigued  before  Leabned,  F.  J.,  and  Landon  and  Ikoalls,  JJ. 

Andrew  J.  Nellis.  for  appellant.     WflHom  Green,  for  respondent. 

liEAKMED,  F.  J.  The  people  gave  in  evidence  against  the  defendant  a  paper 
signed  and  sworn  to  by  him,  in  which  be  stated  that  he  and  Benjamin  Miller, 
Armitage  Van  Anken,  David  Argesinger,  and  Silas  Downing,  at  a  certain 
time  and  place,  made  an  assault  on  Frederick  Plank,  and  took  from  him  cer- 
tain money,  by  entering  into  his  house  and  binding  him,  and  so  taking  the 
property.  This  statement  had  reference  to  the  offense  for  which  defendant 
was  on  trial.  Being  bis  admission,  it  was  evidence  against  him  of  all  con- 
tained in  it,  unless  it  had  been  improperly  obtained.  It  was,  then,  evidence 
against  him,  not  only  that  he  committed  the  assault  and  robl)ery,  but  tfaat 
be  did  it  in  company  with  the  persons  named.  The  Charge  of  the  learned 
Judge  states  the  evidence  as  being  that  some  persons — not  one  person — com- 
mitted  the  act.  And  proof  that  several  were  engaged  in  the  alleged  crime 
was  relevant,  because  it  would  be  hai'dly  possible  that  one  person  could  com- 
mit it  alone.  Every  admission,  with  some  few  exceptions,  is  relevant  against 
the  person  by  whom  it  is  made;  and  a  confession  is  but  an  admission  of  a 
crime.  Steph.  Dig.  Ev.  15,  21.  When,  therefore,  this  admission  was  given 
in  evidence,  the  jury  might  have  believed  therefrom  that  this  defendant  and 

>  All  confessions  are  prtma/octe  involuntary,  and  should  not  be  allowed  to  go  to  the 
jury  unless  afflrmatively  shown  to  be  voluntary,  Amos  v.  State,  (Ala.)  8  South.  Bep. 
749;  and  in  determining  their  admissibility  in  the  flrst  instance,  testimony  introduced 
by  both  parties  should  be  considered,  and  defendant  should  be  allowed  to  show,  before 
the  introdnotion  of  the  confession,  that  an  inducement  was  offered  him  to  make  it, 
Jackson  v.  State,  Id.  847.  And  it  is  held  in  State  v.  Rush,  (Mo.)  8  &  W.  Rep.  221, 
that  defendant  must  offer  his  evidence  to  show  that  a  confession  was  not  voluntary  be- 
fore the  introduction  of  the  confession,  and  that  he  cannot  afterwards  raise  that  is- 
sue. Confessions  made  to  one  in  authority  are  prima  fade  involuntary,  and  not  ad- 
missible until  such  presumption  is  rebutted.  Wilson  v.  State,  (Ala.)  4  South.  Rep.  383. 
bi  general,  as  to  when  confessions  are  admissible  in  evidence,  see  Slate  v.  Anderson, 
Qio.)  9  S.  W.  Rep.  636,  and  note :  People  v.  Ooldenson,  (Cal.)  19  Pac.  Rep.  161,  and  note; 
Territory  v.  Underwood,  (Uont.)  Id.  8B8,  and  note. 
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the  four  others  named  committed  the  alleged  crime.  Afterwards  tbe  defendai 
called  Van  Anken,  Downing,  and  Argesinger,  and  offered  to  prove  br  them  th. 
they  were  not  at  Plank's  house  at  the  time  and  place  speciUed,  with  the  di 
fendant.  Tbe  defendant  offered  by  other  witnesses  proof  tending  to  sbo 
that  Miller  and  Argesinger  ;were  not  at  the  place  where  the  crime  was  con 
mitted  at  tbe  time  specified.  All  of  this  evidence  was  objected  to  by  the  pei 
pie  on  the  ground  that  the  confession  was  evidence  against  this  defendai 
only,  not  against  Argesinger  and  the  others;  and  that  it  might  be  false  i 
every  other  particular,  and  yet  it  might  be  true  that  defendant  participated  i 
the  robbery.    The  evidence  was  excluded,  and  defendant  excepted. 

Kow,  it  is  quite  correct  to  say  that  the  confession  may  be  false  in  evei 
other  particular,  and  yet  it  may  be  true  that  defendant  participated  in  tl 
robbery.  But  the  question  here  is  whether  the  defendant  may  not  give  ev 
dence  tending  to  disprove  an  alleged  tact,  of  which  the  people  have  giv< 
proof  against  him.  Certainly,  when  one  side  gives  evidence  tending  to  pro\ 
a  fact,  the  other  side  may  give  evidence  to  the  contrary.  The  people  hi 
given  evidence  tending  to  show  that  these  five  persons,  together,  bail  con 
mitted  tbe  alleged  crime.  Could  not  tbe  defendant  show  that  four  of  the: 
were  not  therp,  and  did  not  commit  it,  especially  since  the  crime  could  ni 
have  been  committed  by  one  alone?  If  the  defendant  had  made  a  confessic 
that  be  alone  went  to  Flank's,  and  tied  him  and  his  boy,  and  robbed  tl 
bouse,  such  a  confession,  under  the  other  testimony,  would  have  receive 
no  credit.  But  he  makes  a  confession  of  a  transaction  not  improbable  on  i' 
face.  And  evidence  is  offered  tending  to  show  that  statements  in  that  coi 
fession  are  not  true;  and  these  are  such  statements,  furthermore,  that,  if  th( 
are  not  true,  then  the  truth  of  the  confession  becomes  doubtful.  Of  cour 
it  is  not  impossible  that  the  defendant  might  have  committed  the  crime  i 
company  with  four  persons  other  than  those  named,  but  it  certainly  is  h 
right  to  show  that  he  did  not  commit  it  with  those  named;  especially  whe 
be  has  been  indicted  jointly  with  Argesinger,  Miller,  and  another,  who,  b 
ing  unknown,  is  named  "John  Doe." 

When  we  notice  the  manner  in  which  this  confession  was  obtained,  we  sh« 
see  the  importance  of  tbe  excluded  evidence  in  this  case.  A  justice  of  tl 
peace,  about  2  o'clock  in  the  morning,  wrote  this  confession  in  his  office,  aid( 
by  tbe  district  attorney.  He  took  it  at  tliat  hour  to  the  lock-up,  where  the  d 
fendaut  was  asleep.  They  spoke  sharply  to  him,  and  woke  him  up.  The  ju 
tice  read  the  paper  to  him.  He  signed  his  mark,  and  swore  to  it,  and  th( 
went  back  to  liis  cell.  The  defendant  said  at  the  time  that  he  had  been  drinl 
ing,  and  he  appeared  so.  He  had  been  arrested  in  a  saloon,  and  taken  d 
rectly  to  the  lock-up.  He  was  intoxicated  when  he  was  arrested.  The  ne 
morning,  while  nervous  and  excited,  he  bad  a  trial,  and  was  sent  to  the  peo 
tentiary,  apparently  for  being  drunk  and  disorderly.  Now,  when  a  man 
suddenly  wakened  from  a  drunken  sleep  in  a  lock-up  by  a  magistrate,  to  listc 
to  a  paper  which  has  been  already  drawn  in  formal,  legal  style,  and  is  the 
asked  to  sign  and  swear  to  it,  it  would  be  quite  possible  that  the  paper  shoa 
not  contain  the  exact  truth.  And  it  appears  that  after  wards,  when  theothe: 
had  been  arrested,  and  were  being  examined  before  the  magistrate,  the  defen 
ant  stated  on  oath  that  neither  he  nor  they  had  anything  to  do  with  the  allege 
crime.  It  therefore  was  of  Importance  to  him  to  disprove  the  statements  i 
regard  to  Miller  and  the  others,  so  that  the  jury  might  be  led  to  believe  tlv 
he  did  not  know  what  he  was  signing  when  he  put  his  mark  to  that  pa|)er. 

The  testimony  of  Plank  is  very  unsatisfactory.  He  is  quite  confused  as  I 
the  details  of  the  affair.  Sometliing  of  this  may  be  due  to  excitenient;  bi 
there  are  some  points  of  his  testimony  which  cannot  be  passed  over  as  due  I 
such  excitement.  He  testlTies  that  before  the  alleged  crime  he  had  seen  tl 
defendant  twice,  and  he  identities  him  iis  one  of  the  persons  engaged  in  the  rol 
bery.    On  the  day  after  the  robbery  he  went  with  a  constable  about  the  vi 
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lage  to  find  the  persons,  if  possible;  but  he  did  not  tell  the  constable  that  he 
had  recognized  the  defendant;  and  the  day  after  the  robbery  he  said  he  could 
identify  none.  He  says  that  the  defendant  was  standing  at  the  door  of  the 
room,  holding  a  revolver  at  him,  and  that  he  was  looking  at  the  man  all  the 
time,  and  he  knew  at  that  time  that  this  was  Earl  Fox.  Then  he  testifies  that 
tlie  men  stood  and  let  him  look  at  them,  and  afterwards  they  put  on  masks ;  that 
Earl  Fox  put  a  mask  on.  Then  he  says  that  while  Fox  was  putting  on  bis 
mask  another  man  was  holding  a  revolver  at  him,  (Flank;)  Flank  being  all 
this  time  tied  fast,  both  hands  and  feet.  Abgut  10  minutes  after  the  robbery 
Flank  testifies  that  he  went  to  his  neighbor,  and. told  him  of  the  robbery,  and 
said  he  had  no  idea  who  any  of  the  men  were.  He  further  testifies  that  on 
the  examination  bad  of  Miller,  Van  Anken,  Downing,  and  Argesinger,  charged 
with  this  crime,  he  did  not  swear  to  anything  about  recogniSng  Earl  Fox;  so 
that  it  will  be  seen  that  the  testimony  of  Plank  as  to  the  identification  is  of 
very  little  valua  This  makes  it  more  important  to  see  that  the  defendant  bad 
every  right  as  to  the  alleged  confession. 

The  learned  counsel  for  the  people  urges  that  to  admit  this  evidence  would 
lead  to  the  trial,  in  the  present  action,  of  the  four  other  persons.  But  let  us  sup- 
pose that  some  witness  had  testified  for  the  people  that  he  saw  defendant  Mil- 
ler, Van  Anken,  Downing,  and  Argesinger,  at  the  time  and  place  specified, 
commit  the  crime  of  breaking  into  Flank's  house,  tying  and  robbing  him, 
would  it  not  have  been  competent  for  defendant  to  prove  that  all  of  those  four 
men  were  elsewhere  at  that  time?  Such  proof  migbt  not  be  conclusive  of  de- 
fendant's innocence,  but  it  would  seem  to  be  competent.  Indeed,  the  counsel 
for  the  people  admit  that  if  the  confession  bad  contained  full  particulars  of  the 
defendant's  acts  in  committing  the  crime,  the  defendant  miglit  have  contra- 
dicted by  proper  evidence  snch  particulars.  This  seems  to  us  to  concede  that 
defendant  might  have  given  evidence  to  contradict  the  alleged  presence  of 
Yan  Anken  and  others  at  the  time  and  place  of  the  alleged  crime. 

Another  question  is  presented.  When  the  confession  was  offered  in  evi- 
dence, the  defendant  claimed  the  right,  before  it  was  received,  to  show  by  the 
witness  then  on  the  stand  and  by  other  witnesses  that  the  confession  was  ob- 
tained through  fear  and  by  promise  of  immunity.  The  court  said :  "The  paper 
[itaat  is,  the  confession]  is  received  now,  but  you  can  make  the  proof  you  offer 
ater,  and,  if  you  make  it,  the  paper  will  be  stricken  out."  The  defendant  ex- 
cepted. We  suppose  that  if  a  defendant,  against  whom  a  confession  is  offered 
in  evidence,  offers,  before  it  is  received,  to  prove  by  witnesses  such  facts  as 
willshow  the  confession  to  be  incompetent,  it  is  bis  right  to  do  so.  If  a  confes- 
sion is  once  given  in  evidence  to  the  jury,  its  effect  cannot  be  removed  by,  as 
it  is  said,  striking  it  out.  A  judge  may  strike  it  out  of  the  record,  but  he  can- 
not strike  it  out  of  the  minds  of  the  jury.  Therefore  it  is  just  that  the  de- 
fendant should  have  an  opportunity  to  show  that  it  was  obtained  under  such 
circumstances  as  to  be  incompetent,  and  to  call  on  the  judge  so  to  decide. 
Com.  V.  Culver,  126  Mass.  464.  Frobably  no  actual  wrong  was  done  to  the 
defendant  in  this  particular,  but  as  we  think  there  was  error  in  the  other  mat- 
ter previously  discussed,  we  refer  briefly  to  this  offer  of  evidence  by  the  de- 
fendant.   For  the  reasons  above  given  we  think  there  should  be  a  new  trial. 

Judgment  and  conviction  reversed,  and  a  new  trial  granted.    All  concur. 


WiETiNa  et  al.  v.  Biujnger  et  al. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    November  20, 1888.) 

1.  Wills — Cosbtkuotioh— Repdosant  Provisions. 

A  testator  devised  land  to  bis  son  in  fee ;  by  another  clsnse  he  provided  that,  shotild 
the  land  be  sold  at  judicial  sale  for  the  devisee's  debts,  $1,500  should  be  retained 
out  of  the  proceeds  by  the  c.veoutors,  and  divided  among  testator's  other  children. 
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The  devise  wu  not  on  condition  that  the  devisee's  estate  on  his  becoming 
debted  should  be  terminated  and  limited  over.    Held,  that  suoh  a  provision  was 
pugnant  to  the  estate  granted,  and  therefore  void. 
■H.  Bamb — ^Deviss  Subject  to  Lboaoibr — Mortoaoes — Obdcb  of  Auskatioit. 

Lands  devised  sabject  to  a  charge  for  legacies  are  liable  for  the  unpaid  legac 
in  the  hands  of  purchasers  under  mortgages  executed  by  the  devisee,  m  the  iave 
order  of  the  dates  of  the  mortgages. 

Appeal  from  special  term,  Montgomery  oounty. 

The  action  was  brought  by  Archibald  Wieting,  administrator,  and  othe 

against  William  Billinger,  Benjamin  J.  Oetman  and  others,  pnrchasers 

^reclosure  sale,  to  charge  oertain  premises  devised  by  the  will  of  Jaoob  Wl 

ing,  deceased,  to  his  son  dhristopher  Lorenzo,  with  the  payment  of  certi 

legacies.    The  testator,  by  the  tenth  article  of  his  will,  devised  his  homeste 

-larm  to  his  son  Christopher  Lorenao,  in  lea,  "on  conditions  that  he  compl: 

with  the  oondittons  hereinafter  named."    He  then  devised  him  a  wood  lot 

'iee.    His  will  then  proceeds:  "I  order,  request,  aad  desire  that  he,  Chris 

pher  Lorenzo,  pay  $1,500.  to  be  paid  in  two  payments,  to>wit,  $750  witli 

^ree  years  after  my  decease,  and  $760  within  five  years  after  my  deeaase,  i 

■ibe  benefit  of  all  my  other  children  except.  Jacob  A.  and  Christoplier  Loreiu 

.4Uid  I  hereby  order  my  executors  to  coHeot  thesaoM  at  the  time  specified,  si 

divide  the  same  equally  among  my  children, "  naming  them.    By  Iris  codi< 

4m  directed  "that  in  addition  to  the  sinns-whiefa  Qhxistoplier  Lorenzo  is  to  p 

'^or  the  benefit  of  my  other  cbiklren,  aasbaked  in  artii^e  lOat  said  vrtll,  tli 

tM  payfi  $700  for  the  benefit  of  all  my  other  children.    I  therefore  order  ai 

direct  my  execntors,  within  seven  yean  after mydecaase.  toeollect  $700  Crc 

Um,  Christopher  Lorenzo,  aad  divide  the  same  equally  amoi^  ail  my  oth 

"Children, "  naming  them.    By  the  tentii  clause  of  the  will,  as  amended  by  t 

■oodicil,  the  testator  provided:  "If,  however,  my  son  Christopher  LorsB 

sboald  sell  said  homestead  farm  within  filiteen  years  after  my  decease,  whi 

I  now  bequeath  unto  him,  in  tliat  case  I  direct  and  order  tliat  he  shall  p 

^1,600  in  addition  to  the  sum  already  mentioned,  and  I  hereby  atier  and  < 

cect  my  executors  to  retain  said  sum  of  $1,500  out  of  the  sale  of  said  fan 

and  divide  the  same  among  all  my  children, "  naming  than.    This  dame 

4he  will  the  conrt  held  to  be  void,  as  repugnant  to  the  fee  devised,  and  no  a 

^eal  has  been  taken.    The  tenth  clause  farther  proceeded:  "Or  if,  in  case  i 

-.son  Christopher  Lorenzo  shall  by  ill  or  bad  management  become  involved 

•debt  in  such  manner  that  said  homestead  farm  should  have  to  be  sold 

■sheriff's  sale,  or  some  other  public  sale,  in  that  case  I  order  and  direct  it 

#1,500  be  kept  out  of  the  said  sale  of  said  farm,  and  equally  divided  among 

jny  children,  as  specified  above.    *    *    *    The  bequests  made  to  my  s 

•Christopher  Lorenzo  are  not  to  be  considered  valid  or  legal  until  he  has  fa 

)>aid  the  sums  of  money  spedBed  in  this  article;  or,  in  other  words,  the  mon 

which  he  is  to  pay  to  my  executors  is  to  lie  a  lien  on  the  farm  and  wood  '. 

till  paid." 

Christopher  Lorenzo  did  not  pay  in  full  the  sums  he  was  directed  to  pay 
iihree,  five,  and  seven  years.  Ue  was  the  sole  executor  who  qualified.  1 
.mortgaged  the  homestead  to  Lewis  H.  Billinger,  in  1877,  to  secure  the  pi 
inent  of  his  bond  to  him  for  $4,000,  and  in  1878  for  $1,000  more.  Tb< 
4Bortir«ges  embraced  25  acres  of  other  land,  purchased  by  him  after  his  tathe 
death.  After  tlie  Billinger  mortgages  had  been  recorded  he  gave  a  mortgs 
for  $800  to  Rebecca  Getman,  to  secure  his  bond  to  her  for  that  sum.  T 
BiUinger  mortgages  were  foreclosed,  and  the  mortgaged  premises  sold  to  t 
mortgagee  in  February,  1880,  for  $5,000,  leaving  a  deficiency  of  $868.! 
The  mortgage  on  the  wood  lot  was  also  foreclosed,  and  the  lot  was  sold 
Benjamin  Getman,  in  August,  1879,  for  8600,  leaving  a  deficiency  of  $427. 
-Christopher  Lorenzo  has  since  remained  insolvent.  The  plaintiffs  are  1 
legatees,  or  their  administrators  or  assignees,  under  the  will  of  Jacob  Wi 
ing.    The  court  held  that  the  homestead  and  wood  lot  were  subject  to  the  i 
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paid  portions  of  the  three  legacies  payable  in  three,  five,  and  seven  years,  and 
are  to  be  collected  out  of  the  same.  Ko  qoeetlon  is  made  here  as  to  the  cor- 
rectness of  the  decision  in  that  respect,  exce;)t  among  the  defendants  them- 
selves  as  to  priority  of  liability.  The  plaintiffs  were  not  parties  to  the  fore- 
closure action,  but  they  giive  notice  at  each  foreclosure  sale  of  the  claims  they 
aeak  lo  enforce  in  this  action.  Defendant  BilUnger  and  others,  not  including 
defendant  Getman,  appeal.  The  main  question  raised  by  this  appeal  is  as  to 
the  judgment  declaring  the  validity  and  lien  of  the  legacy  of  $1,500  to  be 
fpvea  in  case  of  a  sheriff's  sale  or  some  other  public  sale  of  the  premises. 

Argued  before  Learned,  F.  J.,  and  Lakdon  and  Inoalls,  J  J. 

S.  Countryman,  for  appellant  Billlnger.  ShulU  A  Borat,  for  respondent 
detman.    Wm.  Keman,  for  plaintiffs,  respondents. 

liANDON,  J.,  {c^^ter  ataUng  the  foots  aubstantiallp  at  a&oM.)  The  tenth 
article  of  the  testator's  will  contained  the  following  clause:  "I  give,  devise, 
and  bequeath  unto  my  son  Christopher  Lorenzo  (on  oonditions  that  be  ami- 
plies  with  the  oonditions  hereinafter  named)  my  homestead  farm."  The  will 
and  codicil  then  made  several  bequests  to  his  other  children,  4^200  of  which 
Christopher  Lorenzo  was  required  to  pay.  Then  followed  these  clauses  in 
the  will:  "It,  in  case  my  son  Christopher  Lorenzo  shall  by  ill  or  bad  manage- 
ment became  involTed  in  debt  in  such  a  manner  thart;  said  homestead  farm 
would  have  to  be  sold  by  sheriff's  sale,  or  some  other  public  sale,  in  that  case 
I  order  and  direct  that  91,500  be  kept  out  of  the  sale  of  said  farm,  and  equiUly 
^vided  among  all  my  children,  as  specified  above."  "The  bequests  to  my 
son  Christopher  Lorenso  are  not  to  be  considered  valid  or  legal  until  he  has 
fully  paid  the  sums  tit  money  specified  in  this  article,  or,  in  other  words,  the 
money  which  he  is  to  pay  to  my  executors  is  to  be  a  lien  on  the  farm  and 
wood  lot  till  paid."  Christopher  Lorenzo  did  become,  12  years  after  the  tes- 
tator's death,  infolved  in  debt  in  such  a  manner  that  the  said  homestead  farm 
bad  to  be  sold  at  public  sale  to  satisfy  the  mortgages  which  he  placed  upon  it, 
And  under  which  sale  in  foreclosure  the  defendants  Billinger  now  own  the 
«ame.  The  trial  court  held  that  the  provision  for  the  payment  of  91,500  was 
s  valid  one,  and  a  Uen  upon  the  land;  and  the  judgment  provides  for  its  sat- 
isfaction by  a  sale  thereof.  The  testator  devised  his  homestead  farm  to  Chris- 
topher Lorenzo,  "on  oonditions  that  he  oomplies  with  the  conditions  herein- 
after named."  These  conditions  are  that  he  pay  the  legacies  which  he  be- 
qneatbs  to  bis  other  children.  He  explains  his  meaning  thus:  "The  money 
which  be  is  to  pay  to  my  executors  is  to  be  a  lien  on  the  farm  and  wood  lot 
till  paid."  The  oonditions  are  not  made  grounds  of  forfeiture,  but  are  se- 
cured by  being  made  liens.  The  devise  is  absolute,  and  the  devisee,  by  ac- 
cepting it,  becomes  liable  personally  to  pay  the  legacies  charged  upon  it. 
ffridley  v.  Qridley,  24  N.  Y.  134.  The  devise  is  in  fee-simple,  but  incum- 
bered with  liens  for  the  legacies  unconditionally  given.  Fox  v.  Phelpi,  17 
Wend.  893;  Htlmer  v.  Shoemaker,  22  Wend.  137;  Parsoru  v.  Best,  1  Thomp. 
&  C.  211;  Rosehoom  T.  Roseboom,  81  N.  Y.  356;  Clarke  v.  Leupp,  88  N.  Y. 
228;  Campbell  v.  Beaumont,  91 N.  Y.  465.  An  estate  in  fee-simple  excludes 
the  idea  of  any  restraints  upon  the  power  of  alienation,  or  of  any  liability  to 
forfeiture,  or  of  any  limitations  upon  it.  Hence,  when  full  title  is  given,  any 
attempted  restraint  upon  nlienation  must  be  void,  because  unable  to  co-exist 
with  it,  and  repugnant  to  it.  Same  cases;  Oxley  v.  Lane,  35  N.  Y.  346;  D« 
Peyster  v.  Michael,  6  N.  Y.  491;  Newkerk  v.  Newkerk,  2  Caines,  345;  Craig 
V.  Wells,  11  N.  Y.  815.  But  here  the  attempt  appears  to  liave  been  to  per- 
mit to  the  devisee  full  power  of  alienation,  with  liability  to  incumber  his  es- 
tate through  bad  management,  but,  in  the  event  of  his  incurring  the  lawful 
consequences  of  this  liability,  to  charge  a  further  legacy  of  81,5(X)  upon  him, 
and  keep  the  amount  out  of  the  proceeds  realized  to  satisfy  his  liabilities. 
The  testator  could  give  as  many  legacies  as  be  chose.    He  could  make  their 
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gift  dependent  upon  the  happening  of  a  future  event;  in  other  words,  could 
annex  the  gift  to  the  event.  Such  a  legacy  would  be  valid,  provided  the  tes- 
tator made  lawful  provision  for  its  payment.  The  testator  made  no  provis- 
ion from  his  personal  property  for  this  legacy,  but  he  attempted  to  provide 
for  it  at  the  expense  of  Christopher  Lorenzo's  creditors.  He  contemplates 
the  contingency  that  Christopher  will  become  by  his  bad  management  so  in- 
volved in  debt  that  the  homestead  devised  to  him  will  have  to  be  sold  to  pay 
his  debts.  He  admits  the  paramount  right  of  the  creditors  to  compel  the  sale 
to  satisfy  their  demands,  and  then  he  insists  that  they  must  not  be  satisfled, 
and  he  tries  to  intercept  the  proceeds  of  the  sale,  and  apply  them  upon  tliis 
legacy.  The  legacy  does  not  vest  while  Christopher  holds  the  land,  and  it  is 
difficult  to  see  how  it  can  become  a  lien  upon  it  afterwards.  It  is  equally  dif- 
ficult to  see  how  the  testator  c»n  permit  Christopher  Lorenzo  to  squander  his 
inheritance,  and  yet  retain  the  right  to  reclaim  it  afterwards,  and  bestow  it 
anew.  There  seems  to  be  no  provision  for  the  payment  of  this  legacy  except 
the  impossible  one  of  applying  property  after  it  has  been  wasted.  This  at- 
tempt to  establish  a  legacy  charge  against  tlie  homestead  is  an  attempt  to  im- 
pose a  restraint  upon  the  alienation  of  the  estate  in  fee-simple  devised  to 
Christopher  Lorenzo,  and,  within  the  cases  already  cited,  is  void.  If  the  de- 
vise had  been  to  the  son,  and,  in  case  he  should  become  bankrupt  or  insolvent, 
or  a  judgment  should  be  recovered  against  him,  then  over  to  satisfy  this  leg- 
aay,  i&would  have  been  good.  Bramhail  v.  Ferris,  14  N.  Y.  41.  and  cases 
there  cited;  Nichols  v.  Baton,  91  U.  S.  716.  In  Bramhail  v.  Ferris  it  is 
held  that  a  testator  may  devise  bis  estate  to  A.  to  hold  until  some  event  hap- 
pens like  bankruptoy.  and  then  give  it  to  B.  But,  in  the  absence  of  any  de- 
vise over,  A.  will  take  the  entire  estate,  and  any  attempt  to  clog  it  with  con- 
ditions short  of  a  devise  over  will  be  nugatory.  The  court  quotes  with  ap- 
proval from  Brandon  v.  Robinson,  18  Yes.  429,  the' distinction  applicable  to 
the  case  before  us:  "There  is  an  obvious  distinction  between  a  disposition  to 
a  man  until  he  becomes  a  bankrupt,  and  then  over,  and  an  attempt  to  give 
him  property,  and  to  prevent  his  creditors  from  obtaining  any  interest  in  it, 
although  it  Is  his. "  This  legacy  was  sought  to  be  conditionally  charged  upon 
real  estate.  There  was  no  trust,  and  no  direction  by  the  testator  to  sell  the 
real  estate  to  raise  the  legacy;  there  was  no  devise  over  for  the  purpose  of 
satisfying  it.  Instead  of  an  attempt  to  divest  Christopher  Lorenzo  of  the 
land  by  a  devise  over,  upon  his  becoming  insolvent,  he  permits  him  to  divest 
himself  of  it  by  his  improvidence,  and  then  attempts  to  intercept  the  proceeds. 
These  proceeds  are  not  his  to  bestow.  They  are  not  realized  by  any  scheme 
of  Ills,  bat  by  virtue  of  methods  which  he  foresees  and  deprecates.  This  leg- 
acy fails  because  there  was  no  lawful  provision  for  its  payment.  The  condi- 
tion imposed  upon  the  devisee's  full  power  of  alienation  is  void,  beciiuse  it  is 
a  restraint  repugnant  to  the  estate  in  fee-simple  devised  to  him. 

A  question  arises  between  the  defendants  respecting  the  priority  of  liability 
of  the  wood  lot  and  homestead  to  sale  to  satisfy  the  unpaid  part  of  the  $2,200 
legacies,  which  were  found  to  be  liens  upon  both  premises.  The  homestead 
was  Qrst  mortgaged  to  Billinger,  and  the  wood  lot  next  mortgaged  to  Get- 
man;  and  some  of  the  defendants  own  the  homestead  under  the  sale  in  fore- 
closure of  that  parcel,  and  other  defendants  own  the  wood  lot  under  the  fore- 
closure sale  of  that  parcel.  The  trial  court  held  that  these  parcels  should  con- 
tribute ratably.  When  Billinger  took  the  mortgage  upon  the  homestead. 
Christopher  Lorenzo  had  the  wood  lot  remaining  from  which  to  satisfy  the 
legacies;  and,  as  between  them,  the  wood  lot  was  liable  to  be  sold  first.  Sub- 
ject to  that  liability,  Christopher  Lorenzo  gave  the  mortgage  to  Getman.  No 
equities  exist  requiring  a  departure  from  the  rule  that,  as  between  successive 
purchasers  of  parcels  of  incumbered  premises,  the  sale  to  satisfy  the  commun 
incumbrance  should  be  in  the  inverse  order  of  alienation.  The  purchasers  at 
the  two  foreclosure  sales  respectively,  took  whatever  title  Christopher  Lorenzo 
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had  at  the  date  of  the  mortgage  under  which  the  sale  was  had.  The  title  to 
the  homestead  under  the  flrst  mortgage  was  subject  to  the  liens  of  the  unpaid 
legacies,  but  equitably  protected  against  tliem  to  the  extent  of  the  wood  lot 
yet  remaining  in  the  hands  of  Christopher  Lorenzo;  and  the  title  to  the  wood 
lot,  nnder  the  mortgage  afterwards  g^ven  upon  it,  is  subject  to  the  same  equi- 
ties in  favor  of  the  humestead  title,  since  the  purchaser  stands  in  Christopher 
Lorenzo's  shoes. 

There  was  no  appeal  from  that  part  of  the  judgment  adjudging  the  inva- 
Uditj  of  that  clause  of  the  will  which  imposed  upon  Christopher  Lorenzo  the 
payment  of  additional  legacies  in  case  he  sold  the  homestead  within  15  years; 
and,  although  we  are  urged  to  review  it,  we  must  decline  to  do  so.  It  seems 
to  have  been  an  illegal  restraint  upon  alienation. 

The  judgment  should  be  modifled  by  declaring  the  clause  in  the  will  void 
which  provided  that,  in  case  Christopher  Lorenzo  should  become  involved  in 
debt  in  such  a  manner  that  the  homestead  would  have  to  be  sold,  the  sum  of 
$1,500  should  be  kept  out  of  the  sale  and  paid  to  the  testator's  other  children, 
and  by  striking  from  the  judgment  the  provisions  dependent  thereupon. 
Also  by  directing  that  the  wood  lot  be  first  sold  to  pay  the  unpaid  portions  of 
the  other  legacies.  Costs  of  this  appeal  are  allowed  to  the  appellants  against 
the  plaintiSs  (respondents.)    All  concur. 


Feoplb  v.  Myebs,  Comptroller. 

(Supreme  Court,  General  Term,  Third  Department.    Deoember  81, 1888.) 
1.  Mahsaxub— In  wbat  Distbict  Orastbd. 

Code  Civil  Froo.  N.  Y.  1 3068,  provides  that  a  mandamus  can  be  granted  by  tbe 
■npreme  oourt  only  in  tbe  district  embracing  the  county  wherein  an  issue  of  fact 
Joined  on  an  alternative  writ  is  Ulable,  and  section  3064,  that  such  issne  of  f  aot  is 
triable  in  the  county  where  the  material  facts  took  place,  unless  the  oourt  directs 
otherwise.  Held,  that  a  motion  for  a  writ  commanding  the  city  comptroller  of  New 
Tork  to  draw  his  warrant  for  payment  of  unpaid  taxes  into  tbe  state  treasury,  was 
properly  made  in  the  district  where  the  following  acts  were  aotoaUy  or  construct- 
ively performed,  viz.,  the  equalization  of  the  valuations  of  the  oounties  by  the  state 
boardf;  the  filing  of  the  statement  of  such  equalization ;  the  notification  of  the  proper 
officers  in  the  respective  counties  of  the  valuation;  and  tbe  tallnre  to  pay  tne  tax 
into  the  state  treasury. 
9i  Kmnoipu.  Cobpobi.tions— Lubiutt  vob  Btatb  Tjtxxs— IdUNSAKUs— Pabtibs. 

Tbe  mayor,  aldermen,  and  commonalty  of  the  city  are  not  necessary  parties  to  the 
proceeding,  nor  will  they  be  allowed  to  intervene,  as  the  oity  comptroller  is  author- 
ized and  required  by  section  158  of  tbe  consolidation  act,  (Laws  K.  Y.  1882,  c.  410,) 
unless  the  money  for  that  purpose  shall  have  been  otherwise  provided,  to  issue 
bonds,  and  with  the  proceeds  to  pay  tbe  taxes,  and  the  mayor,  etc.,  therefore  owe 
fhe  state  no  duty  in  respect  to  the  payment;  and  the  corporation  counsel  is  required 
by  section  816  to  act  as  counsel  to  all  the  departments  and  officers,  and  would  there- 
fore have  the  management  of  tbe  proceedings  whether  or  not  they  were  made  par- 
ties, 
a.  BAm— DCTT  OF  CoMPTBOIXaR— Altbbnativb  Uaitoamus. 

Section  IBS  of  the  consolidation  act  making  it  the  imperative  duty  of  the  city  comp- 
troller to  pay  the  taxes  at  prescribed  times,  mandamus  is  the  proper  remedy  for 
neglect  or  refusal  on  his  part  to  perform  a  part  of  such  duty;  but,  where  tbe  tact 
of  neglect  or  refusal  is  denied,  an  alternative  writ  only  will  be  gpranted. 

Appeal  from  special  term,  Ulster  county. 

Application  of  the  attorney  general  for  a  writ  of  mandamut  to  compel  the 
comptroller  of  the  city  of  New  York  to, draw  a  warrant  and  issue  bonds  for 
payment  of  certain  taxes  into  tbe  state  treasury.  An  alternative  writ  was 
granted.    The  opinion  of  the  special  term  justice  was  as  follows: 

"Parker,  J.  The  amount  of  state  tax  sought  to  be  levied  upon  the  city 
and  county  of  New  York  for  the  current  fiscal  year  was  tbe  sum  of  S4,051,- 
487.28,  which  amount  the  comptroller  of  said  city  paid  into  the  state  treas- 
ury, less  9366,581.01,  which  sum  he  claimed  to  be  in  excess  of  said  city's 
proper  and  legal  proportion  of  state  tax,  and  refused  to  pay.  In  this  pro- 
oeediog  the  attorney  general  applies  for  a  peremptory  writ  of  mandamtta  di- 
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rected  to  the  city  comptroller,  commanding  him  forthwith  to  draw  his  w; 
rant  upon  tlie  city  cliamberlain  for  payment  into  the  state  treasury  of  su 
sum,  or  that  he  issue  and  negotiate  safflcient  revenue  bonds  of  said  city  a 
county  to  pay  the  amount  claimed.    The  questions  raised  and  discussed 
the  learned  counsel,  I  decide  as  follows: 

"First.  The  motion  tor  &  mandamus  was  made  in  the  proper  county.  1 
practice  in  mandamia  proceedings  is  governed  by  section  2067  et  seq.  of  I 
Code  of  Civil  Procedure.  By  section  2068  it  is  provided  that '  except  wh( 
special  provision  therefor  is  otherwise  made  in  this  article,  a  writ  of  mt 
damns  can  be  granted  only  at  a  special  term  of  the  court.  In  tlie  suprei 
court  the  special  term  must  be  one  held  within  the  judicial  district  embraci 
the  county  wherein  an  issue  of  fact,  joined  upon  an  alternative  writ  of  mc 
damns,  is  triable,  as  prescrilted  in  this  article.'  While  section  2084  provii 
that '  an  issue  of  fact,  joined  upon  an  alterniitive  writ  of  mandamus,  grant 
at  a  special  term  of  the  supreme  court,  is  triable  in  the  county  wherein  it 
alleged  in  the  writ  that  the  material  facts  took  place,  unless  the  court  dire 
it  to  be  tried  elsewhere.'  If,  then,  the  material  facts  took  place  in  the  com 
of  Albany,  «s  alleged  by  the  attorney  general,  ttie  practice  requires  that  1 
motion  be  made  in  the  Third  judicial  district.  In  order  to  entitle  the  apj 
cant  to  the  writ  it  is  necessary  to  establish  a  lawful  equalization  of  the  vali 
tions  of  the  respective  counties  by  the  state  board  of  equalization,  the  fill 
of  the  statement  or  certifloate  of  such  equalization  by  the  said  board  of  equ 
ization,  the  notiQcation  of  the  proper  officers  in  the  respective  counties  of  I 
valuation  fixed  by  the  state  board,  and  the  non-payment  of  the  tax  into  t 
treasury  of  the  state.  These  seveial  acts  constitutie  the  material  facts  in  tl 
proceeding,  and  they  were  actually  or  constructively  performed  in  the  city 
Albany.  It  follows  that  the  motion  was  properly  made  in  the  Third  judic 
district. 

"Second.  The  motion  to  permit  the  mayor,  aldermen,  and  commonalty  of  I 
city  of  New  York  to  interv^ie  as  a  party  defendant  for  the  purpose  of  ar{ 
ing  a  preliminary  objection  to  the  jurisdiction  of  the  court  or  of  defending 
the  merits,  is  denied.  Section  153  of  the  consolidation  act  (chapter  410,  I^ 
1882)  provides  that  *  for  the  purpose  of  enabling  the  city  and  county  of  K 
Tork  to  make  payment  of  the  quota  of  state  taxes  which  may  be  impoi 
upon  and  chargeable  to  the  said  city  and  county  at  the  same  time  or  times  tl 
other  counties  of  this  state  are  or  may  be  required  to  make  payment  by  la 
*  *  *  the  comptroller  of  said  city  is  hereby  authorized  and  required,  unl< 
the  money  for  the  payment  of  the  same  stiall  have  been  otherwise  providi 
to  issue  revenue  bonds  for  such  amounts  as  may  from  time  to  time  beco 
necessary  to  meet  such  quota  of  the  state  taxes,  *  *  *  and  from  I 
proceeds  thereof  to  pay  to  the  state  treasurer  ttie  amount  of  taxes  which  t 
comptroller  of  the  state  shall  have  apportioned  according  to  law,  and  wh) 
may  be  required  to  be  paid  in  pursuance  of  such  apportionment  to  the  st 
by  the  city  and  county  of  New  York.'  On  the  1st  day  of  May  of  the  curn 
year  it  was  the  statutory  duty  of  the  comptroller  to  pay  the  quota  of  st 
taxes  imposed  upon  the  city  and  county,  it  any  were  due  and  payable.  1 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  had  no  duty 
perform  in  respect  to  such  payment.  Upon  them  rested,  it  is  true,  the  di 
of  including  the  amount  paid  by  the  comptroller,  for  such  purpose  in  the  s 
ceeding  annual  tax  levy,  but  they  had  no  authority  to  make  the  payme 
neither  were  they  obliged  to  raise  the  moneys  for  the  comptroller  before 
could  make  it.  As  they  owed  the  state  no  duty  in  respect  to  such  payme 
it  would  have  been  error  for  the  attorney  general  to  have  made  them  part 
to  this  proceeding.  As  no  mandate  can  be  issued  in  this  proceeding  exo 
as  against  the  comptroller,  it  is  difficult  to  discover  any  reason  why  the  may 
etc.,  should  be  permitted  to  intervene.  It  is  not  necessary  for  the  protecti 
of  the  rights  and  interests  of  the  city  and  county  of  New  York.    By  seen 
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215  of  the  consolidation  act,  it  Is  made  the  duty  of  the  counsel  to  the  corpora- 
tion to  act  as  counsel  to  ail  of  the  departments  and  officers  of  tlie  city  govern- 
ment, so  that,  whether  the  comptroller  alone,  or  the  comptroller  together  with 
the  mayor,  aldermen,  and  oommonalty  of  tlie  city  of  New  York,  are  parties 
to  the  proceeding,  the  corporation  counsel  must  have  the  management  ancC 
conduct  of  the  proceedings.  Neither  is  it  pretended  that  any  question  affect' 
ing  the  merits  of  the  controversy  could  be  raised  by  permitting  the  interven- 
tion asked  for,  which  has  not  been  already  raised  by  the  comptroller.  I  con- 
clude, therefore,  that  the  mayor,  aldermen,  and  commonalty  of  tlie  city  of 
New  Tork  are  not  necessary  parties  to  this  proceeding,  and  that  the  merits 
of  the  contest  can  in  nowise  be  affected  by  permitting  intervention. 

"Third,  Maridamtes  is  the  proper  remedy.  The  legislature,  by  section  15? 
of  the  consolidation  act,  above  quoted,  charged  upon  the  comptroller  of  the 
city  of  New  York  the  imperative  duty  of  paying  into  the  state  treasury  the 
quota  of  state  taxes  imposed  upon  the  city  of  New  York,  'one^balf  thereof  ott 
the  16tfa  day  of  April,  and  tlie  other  half  thereof  on  the  1st  day  of  May  In  eacb 
and  every  year;'  and  farther  provided  a  way  in  which  he  could  raise  the 
money  to  make  such  payment.  It  is  alleged  in  the  petition  for  the  writ  that 
the  comptroller  has  neglected  and  refused  to  perform  his  wliole  duty  in  such 
respect,  and  has  omitted  to  pay  an  alleged  balance  of  8366,581.01.  If  the 
facts  alleged  in  the  petition  l>e  true,  the  question  presented  is  one  where  a 
ministerial  ofQoer  refuses  to  pei-form  a  function  which  the  statute  expi-essly 
commands;  and  it  is  too  well  settled  to  require  the  citations  of  authorities' 
that,  when  such  a  condition  exists,  the  derelict  officer  may  be  compelled  by 
mtmdamus  to  obey  the  mandate  of  the  violated  statute. 

"Fourth.  A  peremptory  writ  denied,  and  alternative  granted.  If  the  fact» 
alleged  in  the  petition  were  undisputed,  the  applicant  would  be  entitled  In 
this  proceeding  to  a  peremptory  writ  in  the  first  instance.  The  answering 
affidavit  on  the  part  of  the  respondent,  however,  denies  each  material  allega- 
tion in  the  moving  affidavit,  and  an  alternative  writ  of  mandamxu  must 
therefore  be  granted." 

Argued  before  Learned,  F.  J.,  and  LAxiraN  and  Ikoalls,  JJ. 

William  A,  FoaU,  Deputy  Atty.  Gen,,  for  motion.  Qeorge  8.  Coleman,. 
eotUra. 

Feb  Curiam.  An  examination  of  this  case  satisfies  us  that  the  opinion  of' 
the  special  term  is  well  considered  and  correct.  It  is  unnecessary  for  us  to- 
repeat  the  views  which  the  learned  justice  has  so  well  expressed.  Order  a^ 
firmed,  with  $10  costs  and  printing  disbursements. 


People  v.  Platt. 
(Supreme  Court,  Central  Term,  Third  Department.    December  81, 1S8&) 

DOMIOILB— RbUDKXCE — COHBTBUOTION  OT  StaTCTB. 

The  word  "resident"  as  used  In  Laws  N.  Y.  1863,  o.  858,  estaUishine  the  boar^' 
of  quarantine  oommissioners,  which  provides  that  the  governor  shall  nominate 
oitlzens,  "who  shall  be  residents  of  the  metropolitan  police  distriot, "  means  a  per- 
son domlcsUed  in  that  distriot.    Lahdon,  J.,  dissenting. 

Saub— Wbat  CoNSTrrnTBS — PBOvnrcB  op  Jukt. 

Defendant  was  bom  In  the  town  of  U.,  outside  the  distriot,  where  he  lived  until 
a  few  years  before  bis  appointment  as  commissioner,  when  he  sold  his  dwelling- 
house  and  moved  with  his  family  to  New  York  city,  where  his  principal  place  ol 
bnsiness  was  located,  and  where  he  has  ever  since  had  his  actuiQ  residence.  But 
he  admitted  that  he  bad  never  changed  his  domicile,  and  still  claimed  to  be  domi- 
ciled at  O.,  where  he  voted,  taking  the  required  oath  as  to  residence,  and  wtaere- 
he  still  retained  business  interests .  Held,  that  the  question  was  for  the  jury  whether 
defendant  was  a  resident  of  the  district  at  the  time  of  his  appointment,  witbla  the 
meaning  of  the  aot 
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8.  TriaI/ — ARomntRTS  or  Cocitbei/ — ^Risht  to  Ops:?  and  Clobb. 

Plaintiff  havln|r  averred  defendant's  alleged  authority,  and  sat  up  the  alleged  de- 
fect, viz^  want  of  residence,  to  which  defendant  answered,  setting  up  no  other  title 
to  the  omoe,  and  the  parties  having  gone  to  trial  on  these  pleadings,  plaiatlfl  bad 
the  burden  of  proof,  with  the  right  to  open  and  closa. 

Appeal  from  circuit  court,  Albany  connty. 

Action  in  the  nature  of  quo  warranto  by  the  attorney  general  of  the  state 
of  New  York,  to  oust  and  exclude  the  defendant,  Thomas  C.  Piatt,  from  the 
ofiBce  of  commissiuner  of  quarantine;  the  complaint  alleging  that  he  had  un- 
lawfully intruded  into  and  usurped  the  functions  of  said  ofiSce,  not  having 
been  at  any  time  a  resident  of  the  metropolitan  police  district.  The  plaintiS 
alleged  that  the  defendant,  at  the  time  of  his  nomination  by  the  governor  of 
the  state  of  Kew  York,  and  oonflrmHtion  by  the  senate,  in  January,  1880, 
was  not,  and  has  not  since  bt>en,  a  resident  within  the  district  above  men- 
tioned, and  for  that  reason  was  and  is  disqualified  for  the  oflSce  for  which  he 
was  appointed;  that  by  law  commissioners  of  quarantine  were  and  are  re- 
quired to  take  an  oath  of  otflce;  that  the  defendant  omitted  to  take  such  oath, 
and  for  that  reason,  also,  is  a  usurper.  This  latter  ground,  which  the  people 
were  pleased  to  call  their  "second  cause  of  action,"  was  expressly  abandoned 
on  the  trial.  The  defendant  admitted  the  alleged  possession  of  the  office,  and 
justified  by  setting  up  his  title.  The  undisputed  facts  were  as  follows:  The 
defendant  was  born  in  the  town  of  Owego,  in  the  county  of  Tioga,  and  bad 
his  permanent  residence  there  until  1378.  In  the  autumn  of  that  year  he  re- 
moved with  his  family  to  the  city  of  New  York,  having  sold  his  dwelling-house 
in  Owego,  in  the  saineyear,  and  it  is  admitted  that  from  that  time  to  the  pres- 
ent moment  the  defendant's  permanent  residence  has  been  in  the  city  of  Xew 
York.  He  became  director,  secretary,  and  general  agent  of  the  United  States 
Express  Company,  whose  general  office  is  in  the  city  of  New  York,  in  the 
year  1879,  and  president  in  1880,  under  the  express  condition  that  he  should 
live  in  the  city  of  New  York;  the  duties  of  that  office  making  it  necessary. 
In  his  answer  the  defendant  alleged  that  he  was  born  in  the  village  of  Owego, 
in  Tioga  county,  N.  Y.,  and  actually  resided  in  said  village  until  about  the 
year  1878,  when  he  removed  to  the  city  of  New  York;  that  be  has  never  re- 
linquished his  domicile  in  Tioga  county,  although  his  actual  and  continuous 
place  of  residence  has  been  in  the  city  of  New  York  since  1878;  and  since  the 
taking  up  of  his  actual  residence  in  the  city  of  New  York  he  has  not  had  any 
intention  of  changing  his  residence.  There  was  a  washer-woman  named  Mary 
Connolly  (whose  mother  before  tier  bad  been  a  servant  in  the  defendant's 
family  for  some  18  or  20  years)  to  whom  Mrs.  Flatt,  after  her  removal 
to  New  York,  had  been  in  the  habit  of  sending  soiled  linen,  because  the 
woman  was  poor,  and  an  excellent  laundress,  and  Mrs.  Piatt  wished  to  help 
her.  The  defendant  never  altogether  severed  his  political  relations  with 
Tioga  county,  and  the  town  of  Owego,  and,  instead  of  voting  in  the  city  of 
New  York,  as  he  might  have  done,  lie  continued  to  vote  in  Owego,  and  per- 
mitted himself  to  be  elected  as  a  delegate  to  political  conventions  from  the 
county  of  Tioga.  He  bad  odds  and  ends  of  business  relations,  of  one  sort  or 
another,  which,  together  with  his  voting,  took  him  to. Owego  three  or  four 
time  a  year.  The  statute  provides  that  for  the  greater  part  of  the  year  the 
quarantine  commissioners  must  attend  to  their  duties  daily,  within  certain 
hours.  Further,  in  his  answer,  the  defendant  stated  that  he  sold  his  family 
residence  in  Owego  in  the  spring  of  1878,  and  has  uever  kept  house  anywhere 
since.  After  selling  his  bouse  he  and  his  wife  boarded  at  a  hotel  in  Owego 
until  September,  1879.  He  then  changed  his  boarding-house  to  the  city  uf 
New  York,  but  retained  a  room  in  the  Owego  Hotel,  hiring  it  by  the  month, 
until  September,  1882,  which  he  occupied  on  occasional  visits  during  that  pe- 
riod. After  going  to  New  York,  he  and  his  wife  occupied  rooms  in  a  board- 
ing-bouse until  the  fall  of  1880,  when  they  changed  their  quarters  to  the  Fifth 
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Avenne  Hotel,  and  have  remained  there,  except  during  tlie  hot  season  of  each 
year,  ever  since.  From  a  judgment  of  ouster  entered  on  the  verdict  of  tb« 
jury  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ingai^ls,  JJ. 

W.  W.  MacFarland,  for  appellant.    Mdwin  Countryman,  for  respondent. 

Learned,  F.  J.  The  statute  required  the  appointment  of  three  persons, 
citizens  of  the  state,  who  should  be  residents  of  the  metropolitan  police  dis- 
trict; and,  Hs  often  as  vacancies  should  occur  by  reason  of  removal  from  th« 
said  district,  (or  other  causes,)  the  appointment  of  others  to  fill  the  places, 
who  should  reside  in  said  district.  This  provision  is  but  an  application  of 
the  general  policy  of  the  state.  The  constitution,  art.  6,  §  6,  requires  jus- 
tices of  the  supreme  court  to  reside  in  their  respective  districts.  1  Rev.  St. 
marg.  pp.  101,  102,  §§  10-15,  and  marg.  p.  345,  §  11,  require  county  judges, 
sheriffs,  and  many  other  officers,  to  reside  in  the  respective  counties,  cities, 
and  towns  in  which  the  duties  of  their  offices  are  to  be  performed.  Further- 
more, by  1  Bev.  St.  p.  122,  §  34,  every  office  becomes  vacant  on  the  incum- 
bent's ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office  be  local,  of  the 
district,  county,  town,  or  city,  for  which  he  shall  huve  been  chosen  or  ap- 
pointed, or  within  which  the  duties  of  his  office  are  required  to  be  discharged. 

Here  we  have  the  word  "inhabitant"  used  as  synonymous  with  "resident;" 
the  former  sections  requiring  the  officer  to  be  a  "resident,"  and  this  section 
spealiing  of  his  ceasing  to  be  an  "inhabitant."  ,  It  is  unquestionable  that  the 
two  words,  in  this  place,  are  used  with  the  same  meaning;  and  we  may  no- 
tice that  in  the  recent  case  of  Borland  v.  Boston,  132  Mass.  89,  the  supreme 
court  of  that  state  very  carefully  considered  the  meaning  of  the  word  "in- 
habitant" in  a  statute,  and  decided  that  it  meant  "being  domiciled  in."  In 
this  decision,  that  court,  to  some  extent,  overruled  some  previous  decisions; 
and  they  further  held  that  the  word  "inhabitant,"  for  the  purpose  of  taxa- 
tion, must  be  used  in  the  same  sense  as  when  used  in  reference  to  electing 
and  being  elected  to  office.  Thus  it  was  fully  decided  that  the  word  "inhabi- 
tant," wben  used  in  reference  to  being  elected  to  office,  means  having  hit 
home  in,  or  being  domiciled  in,  the  place  mentioned.  Our  constitution  and 
statutes  use  the  words  "reside"  and  "resident"  (and  in  the  instance  cited, 
the  word  "inhabitant")  to  express  one  of  the  qualifications  for  eligibility  to 
office,  or  the  obligation  which  many  civil  officers  are  under  in  respect  to  the 
place  where  their  duties  are  to  be  discharged.  The  constitution  uses  the 
same  word  in  expressing  the  qualifications  of  voters,  (article  2,  §  1,)  requir- 
ing the  voter  for  a  certain  time  to  be  a  resident  of  the  county  and  of  the  elec- 
tion district;  and  to  prevent  any  duubt,  in  certain  cases,  it  provides  that,  in 
those  cases,  a  person  shall  not  be  deemed  to  have  gained  or  lost  a  residence 
by  "presence  or  absence."  The  inquiry,  then,  must  be,  what  is  the  mean- 
ing of  the  words  "reside"  and  "residence,"  when  used  to  express  the  obli- 
gation aforesaid  in  respect  to  the  place  where  official  duties  are  to  be  dis- 
charged'? This  is  a  different  question  from  that  which  arises  in  proceedings 
by  attachment  and  the  like  against  non-resident  debtors.  The  ground  and 
reason  for  those  statutes  are  found  in  the  inability  to  serve  the  debtor  per- 
sonally in  the  state.  Therefore  it  was  said,  in  one  case:  "Whether  their  ab- 
sence from  the  state  is  permanent  or  temporary,  whether  it  is  voluntary  or 
involuntary,  the  reason  for  giving  this  remedy  to  the  creditor  is  the  same." 
In  re  Thompson,  1  Wend  45.  See,  also,  the  cases  of  In  re  Wrigley,  4  Wend. 
602,  8  Wend.  140,  and  Frost  v.  Brishin,  19  Wend.  11.  These  cases  were  exam- 
ined by  Surrogate  Bradford  in  Isham  v.  Gibbons,  1  ilradf.  (Sur.)  69;  and 
be  remarked  that  they  lean  to  a  liberal  construction  of  the  law  in  favor 
of  the  creditor.  They  do  not  aid  us  in  giving  a  construction  to  the  statute 
now  in  question.  "The  cases  upon  this  branch  of  the  law  are  in  a  most  dis- 
tressing state  of  confusion  and  conilict."  Jac.  Dom.  §  49.  The  object  of, 
v.3N.Y.8.no.5 — 24 
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this  provision  which  we  are  considering  in  this  present  case,  and  in  similar 
statntes,  is  twofold:  First,  to  secure  the  actual  presence  of  the  offioer  in  tlie 
place  within  wliich  his  duties  are  to  be  discharged;  and,  secondly,  to  give  to 
each  town,  city,  or  county,  officers  selected  froru  its  own  inhabitants, — from 
those  who  there  have  municipal  rights  and  duties,  and  are  there  subject  to 
particular  burdens.  It  is  a  part  of  the  principle  of  local  self-government. 
It  is  intended  to  prevent  a  person,  whose  home  and  place  of  voting  is  in  one 
tow^,  city,  or  county,  from  being  made  an  officer  of  another,  it  does  not 
prevent  such  an  officer  from  being  absent  for  a  time.  lie  might  even  have 
(as  so  many  have)  a  summer  residence;  yet  he  would  not  thereby  be  held  to 
have  ceased  to  be  an  inhabitant  of  the  place  in  which  his  duties  are  to  be 
discharged.  And,  on  the  other  hand,  the  mere  presence  (to  use  the  constitu- 
tional worii)  of  such  an  officer  in  that  place,  while  his  home  and  place  of  vot- 
ing were  elsewhere,  would  not  make  him  a  resident,  in  the  meaning  of  these 
statutes.  If,  for  instance,  a  person  chosen  county  judge  of  county  A.  had 
his  homo  and  place  of  voting  in  county  B.,  it  would  seem  clear  that  lie  could 
not  hold  the  office,  although  he  were  actually  to  spend  the  whole  of  his  time 
in  county  A. 

One  difficulty  in  this  subject  is  what  Surrogate  Bradfokd  calls  "the  large 
capacity  of  the  words  under  discussion, "  (Isham  v.  Gibbons,  supra;)  that  is, 
the  different  and  varying  meanings  with  which  the  word  "residence"  is  used; 
and  there  is  the  further  difficulty  of  defining  the  word  "residence,"  when 
used  to  describe  a  man's  absolute,  unqualified  home.  It  is  owing  to  the  dif- 
ferent meanings  in  which  the  word  "residence"  is  used  that,  while  some  cases 
maybe  found  in  which  residence  and  domicile  are  said  to  be  synonymous, 
others  may  be  found  where  they  are  contrasted;  and  such  latter  are  cited  by 
the  appellant.  Thus  the  appellant  cites  the  language  of  Lord  Westburt  in 
one  of  the  opinions  in  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  320,  where  he  says 
that  residence  and  domicile  are  two  perfectly  distinct  things.  His  meaning 
is  explained  further  on,  where  he  says:  "T"or,  though  residence  may  be  some 
small  prima  facie  proof  of  domicile,  it  is  by  no  means  to  be  inferred  from  the 
ftict  of  residence  that  domicile  results. "  It  will  be  seen,  then,  that  Lord 
Westbttkt  only  says  that  one  may  in  fact  reside  for  8  time  in  a  place  other 
than  his  domicile.  No  question  was  before  the  court  as  to  the  meaning  of  the 
word  "residence"  in  a  statute.  Bell,  the  deceased,  was  bom  in  Jamaica,  set- 
tled and  married  there,  and  all  his  property  was  there.  Finally  he  deter- 
mined to  leave  the  island,  and  he  did  so,  and  bought  property  in  Scotland, 
but  he  never  determined  upon  any  place  as  a  permanent  home.  The  ques- 
tion was  whether  Scotch  law  or  £nglish  (Jamaica)  applied  as  to  a  certain  part 
of  his  estate;  and  it  was  held  that  he  had  not  lost  his  domicile  in  Jamaica  by 
his  residence  elsewhere.  That  one  may  actually  reside  for  a  time  in  a  place 
other  than  his  legal  residence— his  voting  residence — is  undisputed.  But 
nothing  in  that  case  throws  any  light  on  the  meaning  of  the  word  "resident" 
used  in  a  statute.  The  case  of  Haggart  v.  Morgan,  5  N.  Y".  4^,  was  one  of 
an  attachment  against  a  non-resident  debtor, — a  class  of  cases  already  dis- 
cussed. Dupuy  V.  Wurtz,  53  N.  Y.  556,  was  a  case  as  to  the  validity  of  the 
will  of  personal  property;  and  the  question  was  whether  the  testatrix,  by  a 
residence  abroad,  had  changed  her  domicile,  which  had  been  in  New  York. 
And  the  court  held  that  there  was  no  evidence  that  she  had  intended  to  adopt 
any  place  as  a  permanent  home  or  domicile.  In  the  opinion  the  court  say 
that  a  change  of  residence,  without  an  intention  to  change  the  domicile,  does 
not  effect  a  change  of  domicile.  This  case,  also,  like  one  above  examined, 
eontains  no  discussion  as  to  the  meaning  of  the  words  "residence"  and  "re- 
side" in  a  statute.  It  only  uses  the  woi-ds  to  describe  the  facts.  The  case  ol 
Queen  v.  VUso-Chaneellor,  L.  R.  7  Q.  B.  471,  was  on  the  construction  of  a 
statute  which  required  that  the  members  of  the  congregation  must  be  "resi- 
dents," and  which  declared  that  the  word  "residents"  meant  those  who  had 
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resided  for  21  weeks  witliln  a  mile  and  a  half  of  Carfax.  The  relator  resided 
in  a  parsonage  house  nine  miles  distant,  but  lie  had  a  bedroom  and  sitting- 
room  within  a  raile  and  a  half  of  Carfax,  and  during  the  year  he  had  re- 
peatedly slept  in  the  bedroom.  The  court  held  that  the  act  required  an  act- 
ual, and  not  a  constructive,  residence.  Nothing  was  said  about  domicile. 
The  case  clearly  has  no  application  to  the  present.  In  Hotel  Co.  v.  Uersee, 
79  N.  Y.  454,  the  defendant  had  subscribed  a  sum  of  money  on  condition  tliat 
a  certain  amount  should  be  subscribed  by  "citizens  of  Buffalo."  The  ques- 
tion was  whether  one  of  the  subscribers  was  such  citizen.  The  court,  in  con- 
sideration of  the  objects  of  the  paper,  said  that  it  was  "immaterial  whether 
the  subscriber  occupied  with  his  family  a  house  within  the  limits  of  the  city, 
or  outside  of  them,  as  long  as  his  place  of  business  was  in  Buffalo,"  ete. 
This  decision  plainly  gives  no  light  on  the  construction  of  the  statute  in  ques- 
tion. 

AVe  have  already  stated  what  we  think  to  have  been  the  meaning  of  the 
words  "resident"  and  "inhabitant"  in  the  statutes  above  cited.  The  learned 
jii<I<re  on  the  trial  said  that  "  residence"  and  "domicile"  are  in  the  construction 
of  this  statute  identical  and  synonymous  terms;  and  thus  the  question  on  ttiis 
appeal,  as  to  the  meaning  of  the  word  "resident,"  becomes  a  question  whether 
it  is  synonymous  with  the  word  "domicile"  in  this  statute.  The  word  "domi- 
cile" appears  not  to  be  used  in  our  statutes,  though  frequently  used  in  legal 
discussion  and  opinions.  Without  giving  any  definition  of  the  word,  it  is 
more  important  to  inquire  whether  it  is  synonymous  with  "residence"  in 
such  a  statute  as  the  present.  Mr.  Jacobs  says:  "'Residence,'  when  used  in 
statutes,  is  generally  construed  to  mean  <  domicile.'  This  is  especially  true 
vrith  regard  to  the  subjects  of  voting,  eligibility  to  offlce,  taxation,  jurisdie- 
tion  in  divorce,  probate,  and  administration,  etc.  With  respect  to  these  sub- 
jects there  is  substantial  unanimity  in  this  country  in  holding  statutory  resi- 
dence to  mean  domicile."  Jac.  Dom.  §  75.  "It  is  necessary  that  a  person 
who  is  subject  to  the  laws  of  a  state  should  have  some  certain,  fixed  place 
where  be  may  be  called  upon  to  perform  the  duties  and  obligations  which  he 
owes  to  the  state,  and  where,  too,  he  may  enjoy  the  privileges  which  the  state 
accords  to  him. "  Id.  §  86.  "A  change  of  municipal  domicile  is  a  question  of 
act  and  intention.  On  the  one  hand,  mere  absence  from  the  former  place  of 
abode  does  not  destroy  domicile  there,  nor  does  presence  at  a  place  for  a  tem- 
porary purpose  Qx  domicile  there."  Id.  §  182.  Decisions  are  in  harmony 
with  these  views.  In  Silvey  v.  Lindsay,  107  N.  Y.  56,  13  N.  B.  Rep.  444, 
the  question  was  as  to  the  plaintiff's  right  to  vote  at  a  particular  pl«ce.  The 
court  say  the  question  is  "one  of  domicile  or  residence,"  using  the  words  as 
synonymous,  and  showing  that  the  word  "residence"  in  the  constitution 
means  "domicile. "  In  Crawford  v.  Wilson,  4  Barb.  505,  the  court  say :  "  The 
terms  '  legal  residence '  or  <  inhabitancy '  and  '  domicile '  mean  the  same  thing. 
By  legal  residence  I  mean  the  place  of  a  man's  fixed  habitation, — where  bis 
putitical  rights,  such  as  the  elective  franchise,  are  to  be  exercised."  In  People 
v.  Surrogate's  Court,  36  Hun,  220,  the  court  say:  "'Residence'  has  much 
the  same  meaning  as  •domicile.''"  In  Kennedy  v.  Ryall,  67  N.  Y.  386,  the 
question  was  raised  as  to  the  right  of  the  surrogate  of  New  York  to  grant 
letters  of  administration, — that  is,  whether  the  deceased  was  a  reeident  of  the 
county;  and  the  court  remark  that,  "generally  speaking, '  domicile '  and  '  resi- 
dence' mean  the  same  thing;"  and  the  opinion  continually  uses  the  words  as 
synonymous.  In  Isham  v.  €fibbons,  supra,  in  a  matter  of  probate  of  a  will, 
it  was  said  that  "residing  out  of  the  state"  meant  having  a  domicile  out  of 
the  state;  and  the  learned  surrogate  examines  many  cases  with  great  acnte- 
nesB.  Borlind  v.  Boston,  supra,  contains  a  very  exhaustive  examination 
of  the  Massachusetts  cases,  and  concludes  that,  so  far  as  relates  to  municipal 
-  right,  privileges,  powers,  or  duties,  the  word  "inhabitant"  signifles  precisely 
the  same  as  one  domiciled.    In  Roberts  t.  Cannon,  4  Dev.  &  B.  256,  the  ques- 
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tioD  was  as  to  the  construction  of  the  constitution,  which  autliorized  persons 
to  vote  who  had  been  inhabitants  of  the  county  for  12  montlis.  The  court 
said:  "By  residence  in  the  county  the  constitution  intends  a  domicile  in  tliat 
county."  See,  also,  Hannon  v.  Qrizzard,  89  N.  C.  115.  In  Vanderpoel  v. 
O'Hanlon,  53  Iowa,  246,  5  N.  W.  Rep.  119,  the  question  was  on  the  construc- 
tion of  the  constitution,  which  required  a  voter  to  have  been  a  resident  of  the 
county  60  days.  The  court  said:  "He  is  entitled  to  vote  only  in  the  county 
where  his  home  is, — where  his  fixed  place  of  residence  is  for  the  time  being, 
— and  such  place  is,  and  must  be,  his  domicile."  A  similar  meaning  is  given 
to  the  word  "residence,"  on  the  question  of  a  right  to  vote,  in  Blanchard  v. 
Steams,  5  Mete.  298,  and  Opinion  of  Judges,  Id.  587.  The  same  construction 
was  given,  on  the  question  of  a  pei-son's  settlement,  in  Ahington  v.  North 
Bridgetoater,  23  Pick.  170,  and  in  8hav>  v.  Shaw,  98  Mass.  158,  on  the  ques- 
tion of  jurisdiction  in  case  of  divorce.  A  similar  question  arose  in  Chase  v. 
Miller,  41  F&.  St.  403.  And  the  court  said:  "Undoubtedly  the  primary  sig- 
nification of  the  Word  'residence,'  as  used  in  the  constitution,  is  the  same  as 
<  domicile.' "  Again,  in  Fry's  Election  Case,  71  Pa.  St.  302,  on  a  similar 
question  as  to  the  meaning  of  the  word  "resident"  in  the  constitution,  tlie 
court  gave  a  very  elaborate  opinion;  spoke  of  residence  as  denoting  domicile; 
and  said:  "The  elector  must  therefore  vote  at  home,  not  only  in  the  state,  but 
in  the  elective  district  where  his  home  is.  His  domicile  must  be  there."  To 
the  same  effect  is  Dauphin  Co.  v.  Banki,  1  Pears.  40. 

It  seems  hardly  necessaiy  to  add  to  these  authorities.  No  case  has  been 
cited  where  the  question  as  to  the  meaning  of  the  word  "residence"  in  a  con- 
stitution or  a  statute  has  arisen,  and  where  the  subject  was  the  right  to  vote, 
or  the  right  to  hold  office,  or  the  right  of  probate  and  succession  to  personal 
property,  in  which  the  word  "residence"  has  not  been  held,  without  doubt,  to 
be  equivalent  to  "domicile."  Andindeed,  if  this  meaning  of  "domicile"  is  not  to 
be  given  to  the  word  "residence"  in  statutes  upon  those  subjects,  what  mean- 
ing can  be  given?  Shall  residence  which  is  to  give  the  right  to  vote  include 
a  merely  temporary  stay,  when  a  domicile  remains  elsewhere?  And,  if  it 
does  not  include  a  temporary  stay,  how  long  a  time  must  elapse  (the  domicile 
remaining  elsewhere)  in  order  to  give  one  a  right  to  vote?  Cases  are  to  be 
found  where  the  actual  residence  (to  use  that  expression)  has  continued  for 
years,  and  yet  the  domicile  has  not  been  qhanged.  Jac.  Dom.  §  3^3  et  seq. 
Hence  we  cannot  depend  on  the  length  of  time  alone,  the  intention  being 
wanting:  and,  if  we  cannot  depend  on  the  length  of  time,  then  on  the  right 
to  vote,  and  on  similar  rights,  a  short  stay  (provided  it  is  over  four  montlM 
in  the  county)  would  be  as  effectual  as  a  long  stay.  There  is  no  other  alter- 
native, therefore,  in  construing  the  word  "residence"  in  such  statutes.  It 
must  either  mean  "domicile,"  or  it  must  Include  any  living  or  staying  in  a 
place,  however  temporary  in  character,  which  is  long  enough  to  satisfy  the 
statute.  The  statute,  for  instance,  gives  jurisdiction  to  the  surrogate's  court 
of  the  county  of  which  deceased  was  a  resident.  Code,  g  2476.  If  "residence" 
does  not  mean  "domicile,  "then,  if  one  domiciled  in  New  York  should  die  while 
in  his  summer  residence  in  some  other  county,  jurisdiction  would  belong  to 
the  latter  county. 

It  is  true  that  decisions  on  the  subject  have  l)een  more  generally  on  the 
right  to  vote  than  on  the  right  to  hold  office.  It  is  seldom  that  one,  not 
domiciled  in  a  place,  has  assumed  to  hold  a  local  office  therein;  but  certainly 
tlie  word  "residence"  must  mean  the  same  thing  in  both  cases.  It  would  be 
absurd  to  say  that  more  permanency  was  required  in  the  voter  than  in  the 
local  officer  voted  for.  If  by  statute  one  must  be  a  resident  of  a  town  in  order 
to  vote,  and  by  statute  also  one  must  be  a  resident  of  the  town  to  hold  office 
therein,  then,  if  "residence"  in  the  voter's  case  means  "domicile,"  so  it  means 
also  in  the  case  of  tlie  officer.  The  two  subjects  are  cognate,  and  the  word, 
"residence"  is  used  with  like  meaning  in  respect  to  each.    There  is  a  proris- 
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n  in  our  statutes  relative  to  taxation  that,  "in  case  any  person  possessed  of 
ich  persona]  property  shall  reside  during  any  year  in  two  or  more  counties, 
iwns,  or  wards,  his  residence  for  the  purpose,  within  the  meaning  of  this 
'ction,  shall  be  deemed  and  held  to  be  in  the  county,  town,  or  ward  in  which 
is  principal  business  shall  have  been  transacted."  1  Rev.  St.  p.  389,  §g  1-5. 
his  is  a  mere  provision  as  to  taxation,  expressly  limited  to  that  subject.  It 
not  an  attempt  to  define  the  meaning  of  "statutory  residence. "  Its  object 
manifest.  It  was  to  prevent  a  man  who  had  a  Ifouse  in  the  country  and  a 
}use  in  the  city, and  whose  business  was  in  the  city,  from  choosing  to  make 

15  country  bouse  the  place  of  domicile,  so  far  as  taxation  was  concerned, 
he  man  might  be  a  legal  resident  in  the  country,  and  might  be  domiciled 
lere;  but  if  be  lived  for  a  part  of  the  year  in  the  city,  and  did  business  there, 
i  was  by  this  statute  to  be  taxed  in  the  city,  though  domiciled  elsewhere. 
I  the  views  above  given,  we  think  that  no  error  was  committed  in  charging 
lat  "residence"  was  equivalent  to  "domicile"  in  this  statute. 

The  defendant  asked  the  court  to  direct  a  verdict  in  his  favor.  That  pro- 
mts the  question  whether,  on  the  evidence,  it  could  be  said  that  the  defend- 
it  had  bis  residence  and  domicile  in  New  York  as  a  matter  of  law.  There  is 
9  doubt  that  defendant's  long-continued  living  in  New  York  would  be  strong 
^idence  that  that  place  had  become  his  domicile.  But  there  are  other  facts, 
efendant  was  born  in  Owego,  and  resided  there  till  1878.  Since  that  time 
9  has  never  kept  liouse.  He  has  voted  at  Owego  during  all  this  time,  wben- 
fCT  he  has  voted  at  all,  at  local,  state,  and  national  elections.  In  1880  his  vote 
as  challenged  there,  and  he  took  the  necessary  oath.  He  states  now,  under 
ith,  that  he  never  intended  to  abandon  his  legal  domicile  in  Owego.  There 
:e  also  other  facts  to  which  we  need  not  refer.  Of  course,  the  defendant 
as  originally  domiciled  in  Owego.  It  has  often  been  said  that  to  change 
le's  domicile  was  a  matter  of  intention  and  of  act.  Mere  residence  in 
lother  place,  without  the  intention  to  change  the  domicile,  is  not  enough. 
ic.  Dom.  §§  181,  182,  185.  In  Shelton  v.  Tiffin.  6  How.  163,  on  the  ques- 
on  of  change  of  domicile  from  one  state  to  another,  it  was  said:  "An  exer- 
se  of  the  right  of  suffrage  is  conclusive  on  the  subject;"  that  is,  on  the  in- 
intion.  To  the  same  effect  is  Kellogg  v.  Oshkook,  14  Wis.  623.  The  act  of 
sting  is  at  least  evidence  that  the  voter  believes  and  claims  himself  to  be 
sident  and  domiciled  where  he  votes.  ,Tac.  Dom.  §  435.  In  the  present 
ise  there  is  the  further  fact  that  the  defendant,  in  1^0,  took  the  necessary 
ith  at  Owego,  when  challenged.  By  this  be  stated  that  he  had  been  then  a 
isident  of  the  county  for  four  months,  and  of  that  election  district  for  thirty 
lys.  Certainly,  for  the  purpose  of  voting,  a  man  cannot  have  two  residences; 
id  we  have  already  seen  that  residence  for  voting  and  residence  for  eligibility 
I  local  o£Bce  are,  and  in  the  nature  of  the  case  must  be,  the  same.  Hence  it 
mid  not  be  held  on  the  facts,  as  matter  of  law,  that  the  defendant's  residence, 
ther  for  voting  or  for  local  office,  was  in  New  York  city.  Whether,  as  a 
latter  of  law,  it  was  not  in  Owego,  we  need  not  say. 
An  exception  is  made  on  defendant's  points  to  the  admission  of  a  juror,  on 

16  ground  that  he  was  not  "well  informed."  It  seems  to  us  that  on  that 
latter  we  could  not  safely  overrule  the  trial  court.  It  is  a  question  of  fact  as 
I  which  the  appearance  as  well  as  the  answer  of  the  juror  must  be  considered. 
1  regard  to  the  peremptory  challenge  to  the  juror  Carroll,  so  far  as  we  can 
nderstand  the  practice  which  was  followed  by  the  court  in  regard  to  the  per- 
nptory  challenges,  there  was  no  error.  People  v.  Carpenter,  102  N.  Y.  239, 
17,  6  N.  £.  Kep.  584.  The  defendant's  counsel  seem  to  have  intentionally 
ifrained  from  making  the  challenge  when  opportunity  was  plainly  given,  in 
■der  to  make  it  afterwards,  that  they  might  except  to  the  judge's  refusal. 
Te  ought  to  be  slow  to  find  error,  where  a  party  has  deliberately  neglected  to 
lallenge,  when  he  might  have  done  so,  with  the  purpose  of  getting  what  he 
iemed  to  be  an  erroneous  ruling,  a  few  moments  after. 
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The  defendant  claims  that  he  should  have  been  allowed  to  open  and  close. 
The  complaint  did  not  follow  tlie  old  form,  wliicli  only  alleged  that  defendant 
usurped  and  unlawfully  exercised  a  certain  ofiBce,  and  called  on  him  to  show 
his  authority.  But  it  set  up  the  defendant's  alleged  authority,  viz.,  the  ap- 
poiniment  by  the  governor,  and  then  set  up  the  Sieged  defect,  viz.,  defend- 
ant's residence  in  Owego,  and  not  in  N'ew  York  city.  The  answer  set  up  no 
other  title  to  the  office  than  that  alleged  in  the  complaint.  'So  motion  bad 
been  made  (so  far  as  appears)  to  correct  or  to  strike  out  anything  from  the 
pleadings.  But  on  these  pleadings  the  parties  went  to  trial.  The  plaintiff 
then  had  affirmatively  set  up  and  admitted  the  authority  under  which  the  de- 
fendant claimed,  and  it  was  not  necessary  for  defendant  to  prove  it.  The  plain- 
tiff averred  that  defendant  was  not  com|)etent,  and  that  was  a  fact  for  the  ^>laln- 
tiff  to  prove.  What  is  called  the  second  cause  of  action  was  waived  by  plain- 
tiff. This  view  of  the  pleading  is  the  same  taken  by  the  special  term  on  the 
demurrer.  No  question  was  under  discussion  then  as  to  which  party  had  the 
affirmative  of  the  issue,  as  the  issue  had  been  made.  The  defendant  on  the 
trial  bad  nothing. to  prove.in  the  Qrst  instance,  because  his  appointment  was 
admitted.    His  incompetency  to  hold  the  office  was  for  plaintiff  to  establish. 

In  the  points  for  the  plaintiff  on  this  appeal  there  is  a  discussion  in  regard 
to  the  challenge  to  the  array,  and  in  respect  to  the  time  of  drawing  jurors,  etc. 
We  Bnd  nothing  on  this  subject  in  the  points  for  the  defendant.  On  examin- 
ing the  facts  of  this  case  in  the  light  of  Frier]/  v.  People,  2  Abb.  Dec.  216; 
Ferris  v.  People,  48  Barb.  17, 35  N.  Y.  125,  etc., — we  think  there  is  no  ground 
to  reverse  thejudgmentfor  any  error  in  the  overruling  of  this  challenge.  The 
judgment  appealed  from  should  be  affirmed,  with  costs. 

Inoalls,  J.,  {aoneurrlng.)  My  associates  have  each  examined  this  case 
with  care,  and  have  reached  opposite  results.  Their  opinions  show  exhaust- 
ive research,  and  it  seems  as  though  but  little  can  be  profitably  added  upon 
either  side  of  the  question  involved.  My  examination  of  the  case  has  led  me 
to  the  conclusion  that  the  cause  was  properly  disposed  of  at  the  circuit,  and 
that  the  judgment  should  be  affirmed.  I  therefore  concur  in  the  result  reached 
by  Justice  Learned,  and  mainly  in  the  reasoning  contained  in  his  opinion. 
Without  attempting  to  discuss  at  length  the  question  involved,  I  will  pro- 
ceed briefly  to  state  the  conviction  which  the  examination  of  the  case  has  pro- 
duced upon  my  mind.  On  the  29th  day  of  April,  1863,  the  legislature  passed 
an  act  entitled  "An  act  establishing  and  defining  the  qualitications.  duties, 
and  powers  of  the  health  officer  of  the  harbor  and  port  of  Xew  York."  Laws 
1863.  c.  358.  This  statute  defines  with  precision  the  purposes  sought  to  be 
accomplished  thereby,  and  prescribes  the  duties  which  such  statute  intended 
to  devolve  upon  those  who  were  to  be  appointed  to  execute  the  same.  It 
seems  quite  evident,  from  its  provisions,  that  the  legislature  regarded  the 
duties  thus  imposed,  important,  responsible,  and  local  in  their  nature,  and 
sufficiently  onerous  to  engross  the  undivided  time  and  attention  of  the  officials 
who  shou  Id  undertake  to  discharge  such  duties.  Section  54  of  such  act  provides 
as  follows:  ".Sec.  54.  Thegovemorshallnorainate,  and  by  and  with  the  advice 
and  consent  of  the  senate,  appoint,  three  discreet  persons,  citizens  of  this  state, 
who  shall  be  residents  of  the  metropolitan  police  district,  as  commissioners 
of  quarantine,  tor  the  purposes  of  this  act,  who  shall  hold  their  offices  for 
three  years,  and  until  their  successors  shall  be  appointed  and  qualified.  He 
shall  every  three  years  thereafter,  and  as  often  as  vacancies  shall  occur  by  rea- 
son of  death,  resignation,  insanity,  or  removal  from  the  saiJ  district,  appoint, 
by  and  with  the  consent  of  the  senate,  citizens  as  aforesaid,  who  shall  reside 
in  said  district,  to  fill  the  places  of  those  commissioners  whose  terms  shall 
expire  or  become  vacant,  and  the  persons  so  appointed  shall  bold  their  offices 
for  three  years,  and  until  their  succe.ssors  shall  be  appointed  and  qualified." 
It  is  difflcnlt  to  conceive  a  more  significant  and  emphatic  declaration  tluui  that 
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Eontained  in  this  sectioD  in  regard  to  the  reqaired  place  of  residence  of  the 
persons  who  should  be  appointed  to  act  as  such  commissioners, — "three  dis- 
creet persona,  citizens  of  the  state,  who  shall  be  residents  of  tlie  metropolitan 
police  district."  Why  require  that  they  should  be  residents  of  such  district? 
We  cannot  reasonably  infer  tliat  such  provision  was  inserted  in  such  statute 
without  an  adequate  motive  therefor.  We  are  to  seel;  such  motive  from  the 
provisions  of  the  statute,  the  purpose  of  its  enactment,  and  the  nature  of  the 
powers  and  duties  created  thereby.  The  duties  which  ttie  statute  devolved 
upon  such  commissioners  were  local  in  their  character,  in  regard  to  the  place 
Df  their  performance,  and  presumably  sufilciently  burdensome  to  occupy  the 
bime  and  attention  of  such  officials.  It  may  be  reasonably  inferred  that  the 
law-makers  assumed  that  an  actual  resident  of  such  district  would  probably 
be  b.'tter  informed  in  regard  to  the  nature  of  the  duties  which  be  would  be 
;:alled  upon  to  perform,  and  would  be  likely  to  discharge  the  same  with  greater 
Intelligence,  and  more  undivided  attention,  than  could  be  expected  of  a  per- 
jon  who  did  not  reside  in  such  district,  and  whose  interests,  business,  and 
issociations  were  divided  between  such  district  and  other  portions  of  the 
itate.  In  framing  such  statute,  it  is  to  be  presumed  tliat  the  expression. 
"  who  shall  be  residents  of  the  metropolitan  poUce  district,"  was  employed  in 
its  ordinary  sense,  and  was  intended  so  to  be  understood,  and  it  is  not  at  all 
probable  that  the  bewildering  distinction  sought  to  be  drawn  between  "domi- 
cile" and  "residence"  ever  occurred  to  the  minds  of  the  law-makers.  The 
learned  justice  at  the  circuit  took  a  practical  view  of  the  question,  and  I 
bbink  a  defensible  one,  when  beheld,  in  substance,  that  within  the  contem- 
plation of  such  statute,  the  words  "residence"  and  "domicile"  were  to  be 
regarded  as  synonymous.  The  following  proposition,  which  was  consistent 
with  such  ruling,  was  submitted  to  the  jury  for  their  determination:  "Did 
the  defendant,  Thomas  C.  Piatt,  have  a  legal  residence  and  domicile,  on  the 
29th  day  of  January,  1880,  in  the  metropolitaa  district?"  The  submission  of 
such  question  to  the  jury  was  accompanied  by  instructions  which  did  no  in- 
justice to  the  defendant  or  his  case,  so  far  as  I  am  able  to  discover.  It  seems 
to  me  that  the  entire  case,  upon  the  merits,  was  substantially  reduced  to  one 
question  of  fact,  viz..  the  question  of  residence,  and  that  such  question  was 
fairly  submitted  to  the  jury,  and  their  finding  thereon,  in  view  of  the  evi> 
dence  at  the  trial,  cannot  be  regarded  as  unsupported  by  competent  evidence, 
nor  do  I  think  the  evidence  preponderates  so  decidedly  in  favor  of  the  defend- 
ant's case  as  to  call  upon  this  court  to  set  ihe  verdict  aside,  or  to  reverse  the 
judgment  upon  that  ground.  The  evidence  shows  that  the  defendant  retained 
bis  position  as  president  of  a  bank  at  Owego;  that  be  continued  as  a  partner 
of  a  manufacturing  business  at  the  same  place.  He  also  claimed  the  right  to 
vote  at  Owego,  and,  being  challenged,  took  the  required  oath,  in  which  he 
stated  that  he  was  a  resident  of  that  place.  He  made  an  atiidavit,  in  which 
be  stated  that  he  intended  to  retain  his  domicile  in  Owego.  The  defendant 
ilso  claimed  the  general  right  to  exercise  the 'elective  franchise  at  the  same 
place.  More  unequivocal  and  satisfactory  evidence  in  support  of  residence 
can  hardly  be  imagined  than  that  furnished  by  the  foregoing  acts  and  decla- 
rations of  the  defendant,  and  which  yield  substantial  support  to  the  verdict 
rendered  by  the  jury.  Without  attempting  to  discuss  at  length  the  question 
of  domicile  and  residence,  I  refer  to  the  deHnition  given  by  Webster  in  hia 
Unabridged  Dictionary  of  such  words.  .  "Domicile"  is  defined:  "1.  An 
abode  or  mansion;  a  place  of  permanent  residence,  either  of  an  individual  or 
ramily.  2.  (Law.)  A  residence  at  a  particular  place,  accompanied  with  pos- 
itive or  presumptive  proof  of  an  intention  to  remain  there  for  an  unlimited 
time.  Barrel."  "To  establish  in  a  fixed  residence,  or  a  residence  that  con- 
ititutes  liabitancy;  to  domiciliate.  Kent."  "Kesidence"  is  defined:  "1. 
The  act  of  residing,  abiding,  or  dwelling  in  a  place  for  some  continuance  of 
time.     2.  The  place  where  one  resides;  an  abode  or  dwelling;  a  habitation. 
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3.  TIence  the  place  where  anything  permanently  rests.  Syn.  Domiciliation, 
inhabitancy,  sojourn,  stay,  abode,  home,  dwelling,  habitation,  domicile,  man* 
sion."  In  2  Williams,  Ex'rs,  (Phil.  Ed.)  1368,  the  author  says:  "A  man's 
domicile  is  prima  facie  the  place  of  his  residence,  but  this  may  be  rebut- 
ted by  showing  that  such  residence  is  either  constrained  from  the  neces- 
sity of  his  affairs  or  transitory."  Accompanying  the  text  is  to  be  found  a  note 
in  wliich  the  subject  is  quite  fully  discussed,  with  citation  of  authorities. 
Hegeman  v.  Fox,  31  Barb.  476.  Justice  Emott  remarks:  "A  'domicile' 
has  been  described  by  American  authorities  as  residence  at  a  particular 
place,  with  an  intention  of  remaining  there  an  unlimited  time.  «  *  * 
There  must  be  both  the  fact  of  abode  and  the  intention  of  remaining  indefi- 
nitely, to  constitute  a  domicile.  Both  must  therefore  be  proved."  It  seems 
quite  apparent  that  the  subject  is  involved  in  a  net-work  of  speculation  and 
ingenious  theories,  which,  in  my  judgment,  are  foreign  to  the  purpose,  nat- 
ure, and  policy  of  the  statute  under  consideration.  I  apprehend  that  it  will 
be  found,  upon  examination,  that  whenever  the  term  "domicile"  has  been 
used  in  contradistinction  to  "residence,"  that  the  circumstances  under  which 
the  term  has  been  thus  employed  have  been  extraordinary  and  exceptional. 
C!onsidering,  therefore,  the  nature  and  requirements  of  said  statute,  the  def- 
initions which  have  been  given  to  the  words  "residence"  and  "domicile," 
and  construing  such  statute  according  to  the  ordinary  and  fair  import  of  the 
language  employed  in  framing  it,  I  am  persuaded  that  the  learned  justice,  in- 
telligently and  properly  disposed  of  the  question  at  the  circuit  by  ruling  as  be 
did,  and  in  submitting  the  question  to  the  jury  in  the  form  adopted  by  him. 
The  legislature  possessed  the  power  to  enact  such  statute,  and  to  prescribe  the 
terms  and  conditions  upon  which  official  position  could  be  accepted  under  the 
same,  and  it  may  be  assumed  that  the  defendant  accepted  the  appointment 
voluntarily,  and  with  a  full  knowledge  of  the  requirements  of  such  statute. 
If  Buchstatute  should  be  regarded  too  restrictive  in  regard  to  the  place  of  res- 
idence required  nf  the  person  desiring  to  hold  office  under  the  same,  the  leg- 
islature, and  not  the  court,  is  to  provide  the  remedy. 

In  regard  to  the  retention  of  the  juror  Clowrey,  while  his  examination  did 
not  disclose  a  great  degree  of  intelligence,  especially  in  regard  to  the  political 
history  of  the  state,  yet  lie  may  have  possessed  capacity  sufficient  to  have  en- 
abled him  to  exercise  sound  judgment  in  regard  to  the  question  upon  which 
he  was  called  upon  to  pass.  He  was  plied  with  questions  which  were  calcu- 
lated to  perplex  and  embarrass  him,  and  his  surroundings  were  not  such  as  to 
produce  composure,  and  to  enable  him  with  facility  to  exercise  his  faculties. 
It  was  peculiarly  the  province  of  the  trial  court  to  pass  upon  the  competence 
of  the  juror,  based  upon  his  appearance  and  examination,  and  there  is  not,  I 
think,  in  the  case,  evidence  of  an  abuse  of  judicial  discretion  which  calls  for 
a  reversal  of  the  judgment  upon  that  ground.  Nor  was  fatal  error  committed 
by  overruling  the  defendant's  peremptory  challenge  of  the  juror  Carroll.  Re- 
garding the  practice  established  by  the  court  at  the  trial,  in  regard  to  impan- 
eling the  jury,  and  the  course  pursued  by  the  respective  counsel  in  reference 
thereto,  and  bearing  in  mind  that  this  was  the  trial  of  a  civil,  and  not  a  crim- 
inal, action,  I  am  convinced  that,  under  all  the  circumstances,  it  became  a 
matter  of  discretion  with  the  court  whether  to  allow  or  to  reject  such  chal- 
lenge. People  V.  Carpenter.  102  N.  Y.  289,  6  N.  E.  Rep.  584.  Certainly  the 
rule  in  this  respect  should  be  enforced  with  less  rigor  in  a  civil  than  in  a 
criminal  action.    The  judgment  should  be  affirmed,  with  costs. 

Landon,  J.,  {dissenting.)  Appeal  by  the  defendant  from  a  judgment  in 
an  action  in  the  nature  of  a  quo  warranto,  removing  the  defendant  from  the 
office  of  quarantine  commissioner  of  the  metropolitan  police  district,  upon  the 
ground  that  he  was  ineligible  to  the  office  on  the  alleged  ground  of  his  non- 
residence  in  the  district.    The  statute  provides  that  "the  governor  shall  nom- 
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ate,  and,  by  and  with  the  advice  and  consent  of  the  senate,  appoint,  three  dis- 
eet  persons,  citizens  of  this  state,  who  shall  be  residents  of  the  metropolitan 
ilice  district,  as  commissioners  of  quarantine;"  and  at  the  expiration  of  thpir 
rms  of  olHce,  or  in  case  of  a  vacancy,  he  shall  appoint  successors,  "citizens 
iiforesaid,  who  shall  reside  in  the  said  district."  Chapter  358,  Laws  1863, 
54.  The  governor  in  January,  1880,  by  and  with  the  advice  and  consent  of 
e  senate,  appointed  the  appellant  as  one  of  the  commissioners  of  qnaran- 
le.  Evidence  was  given  upon  the  trial  to  the  effect  that  since  1878  the  de- 
ndant's  actual  and  daily  residence,  together  with  that  of  his  family,  has 
en  in  the  city  of  New  York.  The  qualifying  circumstances  affecting  his 
sidence  are  these:  The  defendant  was  born  in  the  village  of  Owego  and 
unty  of  Tioga,  and  always  resided  there  down  to  1878.  He  sold  his  family 
sidence  in  Owego  in  the  spring  of  1878,  and  has  never  kept  house  there  or 
ly  where  since.  After  selling  his  house,  he  and  his  wife  boarded  at  an  hotel 
Owego  until  September,  1879.  He  then  changed  his  boarding-house  to  the 
iy  of  New  York,  but  retained  a  room  in  the  Owego  Hotel,  hiring  it  by  the 
onth,  until  September,  1882,  which  be  occupied  on  occasional  visits  during 
at  period.  After  going  to  New  York  he  and  his  wife  occupied  rooms  in  a 
arding-house  until  the  fall  of  1880,  when  they  changed  their  abode  to  the 
fth  Avenue  Hotel,  and  have  remained  there,  except  during  the  hot  season 
each  year,  ever  since.  It  was  while  they  were  boarding  at  the  corner  of 
itb  avenue  and  Forty-First  street,  in  the  city  of  New  York,  that  the  de- 
ndant  received  the  appointment  of  commissioner  of  quarantine.  He  has 
en,  since  April,  1879,  secretary  or  president  of  an  express  company  in  New 
ork,  and  during  the  same  period  president  of  a  bank  in  Owego,  and  presi- 
nt  of  a  railroad  company,  having  its  head-quarters  at  Auburn.  He  has  also 
en,  since  October,  1883,  a  partner  in  a  manufacturing  Arm  carrying  on  busi- 
es at  Owego.  He  has,  during  all  these  years,  to  the  present  time,  sent  his 
andry  work  every  week  to  an  Owego  laundress.  He  also,  during  the  same 
riod,  nearly  every  year,  whenever  he  exercised  the  right  anywhere,  at  lo- 
1,  state,  and  national  elections,  voted  at  Owego.  On  one  occasion,  in  July, 
80,  about  Qve  months  after  he  had  qualified  as,  and  assumed  the  office  of, 
larantine  commissioner,  he  offered  to  vote  at  a  special  election  in  Owego, 
lied  for  the  purpose  of  voting  money  for  school  purposes.  His  right  to  vote 
is  challenged,  on  t'he  ground'that  he  was  not  a  resident  of  the  village,  and 
took  the  general  oath,  and  voted  under  the  challenge.  About  a  year  later, 
September,  1881,  he  again  made  oath  before  a  notary  public,  in  acknowU 
ging  the  execution  of  a  deed,  that  he  then  resided  in  the  village  of  Owego. 
veral  business  papera  executed  by  him  recited  his  residence  as  in  New 
ark.  The  defendant  testified  that  he  had  no  fixed  haliitatlon  .ifter  he  sold 
i  house  in  Owego,  and  that  he  never  intended  to  change  or  abandon  tiis 
micile  there.  He  further  testified  that  he  adhered  to  this  view  down  to  the 
:al,  and  that  during  all  these  years  be  had  intended  to  retain  his  domicile  in 
wego. 

Upon  these  facts  the  question  to  be  decided  was  whether  the  defendant  was 
was  not  a  resident  of  the  metropolitan  police  district,  or,  in  oUier  words, 
the  city  of  New  York,  at  the  time  of  bis  appointment.  The  trial  judge, 
various  forms  of  expression,  held  and  instructed  the  jury  that  the  statute 
juiring  the  appointee  to  be  a  resident  of  the  metropolitan  police  district  was 
it  satisfied  by  his  residence  in  the  district,  unless  he  was  also  domiciled 
ere.  The  jury  were  instructed  that  a  man  may  reside  in  one  place  and  re- 
in his  domicile  in  another,  and  that  if  the  defendant  retained  his  domicile 
Owego,  while  his  residence  was  in  New  York,  he  was  not  eligible  to  ap- 
jntment. 

What  is  meant  by  the  words  of  the  statute,  "who  stuUl  be  residents  of  the 
etropolitan  police  district."  A  resident  of  a  place  is  one  who  dwells  in  it 
r  a  continued  length  of  time,  and  at  the  time  in  question  is  still  dwelling  in 
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It.  The  word  "residence"  or  "resident"  is  in  frequent  use  in  statutes  and 
American  constitutions.  Whenever  any  doubt  arises  respecting  its  meaning, 
ttiat  doubt  is  usually  solved  either  by  the  context,  or  by  a  consideration  of  the 
object  sought  by  its  use,  er  by  both.  The  constitution  imd  statutes  of  the 
state  recognize  the  fact  that  a  person  may  have  two  or  more  residences  at  the 
same  time.  "For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his  presence  or  absence"  for  certain 
specified  purposes.  Const,  art.  2,  g  iS;  Silvey  v.  Lindsay,  107  K.  Y.  55.  13 
N.  £.  Bep.  444.  The  implication  is  thus  clear  that,  for  any  other  than  the 
purposes  of  voting,  a  person  may  in  the  enumerated  cases,  as  well  as  in  oth- 
ers, gain  a  new  residence,  or  lose  the  old  one,  or  have  two  or  more.  The  plu- 
rality of  a  person's  residences,  and  the  case  of  changiug  them,  and  their  quality 
as  temporary  or  permanent,  are  recognized  in  the  constitutional  provision 
that,  to  entitle  a  citizen  to  vote,  he  must  have  been  "an  inhabitant  of  this  state 
«ne  year  next  preceding  any  election,  and  for  tlie  last  four  months  a  resident 
«f  the  county,  and  for  the  last  thirty  days  a  resident  of  the  election  district," 
«tc.  Const,  art.  2  §  1.  He  thus  has  the  whole  state  for  his  inhabitancy  for 
the  first  eight  months,  but  must  localize  his  residence  within  a  county  for  tlie 
last  four,  and  within  one  election  district  for  the  last  thirty  days.  He  can  vote 
there,  and  "not  elsewhere;"  that  is,  not  at  any  of  the  other  places  of  bis  resi- 
dence. That  his  domicile  is  at  a  different  place  from  his  residence,  as  thus 
constitutionally  defined,  is  no  doubt  immaterial.  People  v.  Wilion,  62  N.  T. 
186.  For  the  purposes  of  taxation,  if  a  man  has  more  than  one  residence,  the 
fltatute  prescribes  at  which  place  of  residence  his  personal  property  shall  be 
taxed.  Chapter  92,  Laws  1850,  p.  142;  Douglas  v.  Mayor,  2  Duer,  110; 
Bell  V.  Pierce,  51  N.  Y.  12.  The  statute  of  limitations  has  respect  to  a  per- 
son with  a  residence  in  the  state  and  also  a  residence  out  of  the  state  at  the 
same  time.  He  may  keep  his  residence  within  the  state,  and  yet  be  a  resi- 
dent of  another  state,  and  the  time  of  limitation  will  be  extended  by  the  peri- 
ods of  his  residence  abroad.  Cole  v.  Jessup,  10  N.  Y.  96.  In  the  case  of  a 
pauper,  the  statute  exacts  something  more  than  mere  residence  in  order  to  es- 
tablish his  legal  settlement.  He  must  be  "a  resident  and  inhabitant"  of  the 
town  for  one  year.  1  Bev.  St.  marg.  p.  621,  §  29.  He  must  inhabit  the 
town  of  his  residence.  Attachments  against  non-resident  debtors  are  not 
avoided  by  the  fact  that  the  debtor  has  a  residence  within  the  state,  if  at  the 
time  of  the  attachment  he  inhabits  his  residence  out  of  it.  Haggart  t.  Mor- 
gan, 5  N.  Y.  422;  In  re  Thompson,  1  Wend.  45;  Frost  v.  Brishin,  19  Wend. 
14;  In  re  Wrigley,  8  Wend.  141.  Thus  it  appears  that  the  term  "resident," 
when  used  either  in  constitution  or  statute,  di)es  not  exclude  the  idea  of  two 
residences,  but  in  certain  oases  appropriate  terms  are  employed  to  designate 
at  which  residence  certain  duties  shall  be  discharged  and  privileges  enjoyed. 
The  inference  seems  valid  that,  in  the  al>sence  of  any  need  for  restrictive 
words,  none  are  implied. 

The  Knglish  cases  are  to  the  effect  that,  whenever  residence  is  prescribed 
by  a  statute,  such  meaning  must  be  given  it  as  tends  to  accomplish  the  par- 
poses  of  the  requirement.  If  a  subscribing  witness  must  add  his  place  uf  res- 
idence to  his  name,  he  may  designate  that  place  where  he  is  most  usually  to 
be  found.  Blackwell  v.  England,  8  £1.  &  fil.  541.  If  the  maker  of  a  bill  of 
sale,  be  must  designate  that  place  which  will  best  tend  to  identify  him. 
Hewer  T.  Cox,  8  El.  &  El.  428.  If  residence  at  the  university  of  Oxford  is 
prescribed,  in  order  to  qualify  for  participation  in  its  government,  actual,  and 
not  constructive,  residence  is  required,  (^ueen  v.  Vice.CbaneeUor,L>,  H.  7  Q. 
B.  471.  The  residence  to  qualify  a  person  for  registration  as  a  voter  is  thus 
defined:  "A  party  must  at  least  possess  a  sleeping  apartment,  but  an  unin- 
terrupted abiding  at  such  place  is  not  requisite,  and  absence,  no  matter  how 
long,  if  there  be  the  liberty  of  returning  at  any  time,  and  no  abaadonment  of 
*he  intention  to  return  whenever  it  may  suit  the  party's  pleasure  or  oodt«d- 


Digitized  by 


Google 


Op.Ct]  PEOPLE   V.  PLATT.  379 

noe  to  do  so,  will  not  prevent  a  constructive  legal  residence."  Bond  v.  St. 
sorge,  Hanover  Square,  3  L.  B.  6  C.  P.  314. 

An  examination  of  tlie  statute  under  which  the  defendant  was  appointed 
akeft  it  plain  that  the  legislature  intended  that  the  appointee  should  be  per- 
nallj  and  actually  a  resident  uf  the  district,  and  not  merely  constructively 
.    Section  52  of  the  act  reads:   "It  shall  be  the  duly  of  the  comrnissioners 

quarantine  to  hold  dally  meetings,  Sundays  and  customary  holidays  ex- 
pted,  from  the  1st  day  of  May  until  the  1st  day  of  ^November  in  ench  year, 
id  as  often  in  the  other  months  as  in  their  judgment  may  be  necessary." 
ctual  residence  would  secure  personal  presence  and  opportunity  for  efficient 
rvioe.  Had  defendant's  actual  residence  been  and  continued  in  Owego,  and 
s  constructive  residence  in  New  York,  the  purposes  of  the  statute  would 
Lve  been  in  danger  of  defeat.  Something  more  than  residence  is  prescribed 
'  the  statute.  The  appointees  must  be  "citizens  of  the  state."  The  legls- 
bure  thus  expressed  a  loyalty  to  the  state,  and  provided  some  guaranty  for 
in  the  stattia  of  the  appointees.  It  also  required  them  to  be  be  "discreet 
iTsons."  The  qualiflcations  of  the  defendant  satisfy  both  the  letter  and  the 
irit  of  the  statute.  The  further  inference  seems  valid  that  this  statute, 
bich  expresses  with  aptness  and  fullness  particular  essentials  of  eligibility, 
:cludes  the  implication  of  more.  This  inference  is  strengthened  by  the  con- 
leration  ttiat  the  condition  sought  to  be  added  is  now  essential.  Whether 
e  defendant's  domicile  was  constructively  in  the  one  place  or  the  other  was 

no  moment,  so  long  as  his  actual  personal  residence  was  in  the  city  of  New 
ork,  and  his  domicile  and  citizenship  of  the  state.    The  same  law  prescribes 
s  duties  in  either  case. 
These  inferences  seem  further  strengthened  when  we  consider  the  use  made 

the  term  "domicile"  as  a  factor  in  jurisprudence.  We  are  not  advised 
at  the  word  appears  anywhere  in  the  stiitutes  of  the  state.  The  "Political 
>de"  proposed  by  the  commissioners  in  liS59  used  the  word  in  deQning  citi- 
nship. — a  deSnition  whicli  would  now  be  superseded  by  the  fourteenth 
aendment  to  the  federal  constitution.  One  would  naturally  look  for  the 
ard  in  those  statutes  which  make  jurisdiction  dependent  upon  residence;  as 
tions  for  divorce,  administration  of  estates,  care  of  paupers,  and  the  effect 

insolvent  discliarges.  It  is  a  term  of  private  international  law,  and  by 
lalogy,  and  from  convenience,  is  often  used  in  interstate  law,  and  in  i7\fra 
ate  law,  in  determining  whicla  of  two  conflicting  jurisdictions  is  the  right 
>e.    When  a  man  has  but  one  residence  in  fact-and  intent,  tliat  residence. 

both  legal  and  common  acceptation,  is  his  domicile.  The  two  words  may 
en  be  considered  synonymous.  As  most  persons  have  but  one  residence, 
lO  meaning  of  the  two  words  is  generally  much  the  same.  Wlien  no  dis- 
iction  exists,  none  is  made.    It  is  when  a  person  has  no  known  residence, 

the  country  or  jurisdiction  in  which  it  exists  is  doubtful,  or  he  has  two  resi- 
inces,  one  in  one  country  or  jurisdiction,  and  the  other  in  another,  and  it 
icomes  necessary,  in  any  of  the  cases  stated,  to  determine  which  of  the  two 
risdictions  may  of  right  give  the  law  affecting  his  property  and  personal 
;bts,  that  the  legal  idea  of  domicile  becomes  significant.  It  is  then  impor- 
nt  to  determine,  not  where  he  resides,  but  to  what  country  or  jurisdiction 
I  belongs,  to  the  end  that  his  personal  property,  in  case  of  bis  death,  may 
I  distributed  according  to  the  law  of  his  own  country  or  jurisdiction;  ttiat 
e  validity  of  his  divorce,  and,  in  some  countries,  of  his  marriage,  the  legiti- 
acj  of  his  children,  and  the  binding  force  of  insolvent  discharges,  may  be 
'  the  like  law  determined.  And,  in  case  of  war  between  the  country  of 
le's  origin  and  the  country  of  bis  residence,  the  place  of  domicile  may  de- 
rmine  whether  he  and  his  property  are  to  be  governed  by  the  rules  appli- 
ble  to  a  friend  or  an  enemy.  Of  course,  when  the  law  of  the  domicile,  in- 
;ad  of  the  law  of  the  place  of  residence,  should  prevail,  the  distinction 
tween  residence  and  domicile  must  be  made.    That  distinction  is  marked. 
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In  Bell  T.  Kennedy,  L.  R.  1  H.  L.  Se.  307,  Lord  Wkstbury  said:  "Residence 
and  domicile  are  two  perfectly  different  things.  It  Is  necessiirr,  in  the  ad- 
ministration of  the  law,  that  the  idea  of  domicile  should  exist,  and  that  the 
fact  of  domicile  shoald  be  ascertained  in  order  to  determine  which  of  two 
municipal  laws  may  be  invoked  for  the  purpose  of  regulating  the  rights  of 
parties.  We  know  very  well  that  succession  and  distribution  depend  upon 
the  law  of  the  domicile;  domicile,  therefore,  is  an  idea  of  law."  Every  per- 
son has  a  domicile  somewhere,  though  he  may  have  a  residence  nowhere.  He 
can  have  only  one  domicile  at  once,  though  he  can  have  two  or  more  resi- 
dences. He  has  a  domicile  of  origin.  This  be  retains  until  he  acquires  an- 
other of  choice.  Domicile  once  existing  remains  until  another  Is  acquired. 
The  acquisition  of  the  latter  is  always  the  abandonment  of  the  former.  To 
determine  one's  domicile  is  to  determine  to  what  country  or  jurisdiction  he 
belongs,  whether  by  origin  or  adoption ;  the  place  of  origin  being  presumed 
until  that  of  adoption  is  proven.  Dupuy  v.  Wurtz,  63  N.  Y.  566;  Craviford 
V.  Wilson,  4  Barb.  505;  Hegeman  v.  Fox,  31  Barb.  475;  Mitchell  v.  U.  S., 
21Wall.350;2Kent,Comm.  430,  note;  2>e»mar«  v.  17.  <8f.,  93  U.  S.  605;  Iiluim 
V.  Gibbons,  1  Bradf.  (Sur.) 69;  "Whart.  Confl.  Law,  §  55;  Story,Contt.  Law,  §  41. 

The  difficulty  of  exact  deQnition  of  the  term  "  domicile  "  is  confessed  by  j  udges 
and  text  writers.  Wheat.  Int.  Law,  §  320;  Thomdike  v.  City  of  Boston,  1 
Mete.  245.  The  defect  is  sought  to  be  supplied  by  the  precedents  which  give 
instances  of  exclusion  and  inclusion.  The  idea  of  the  domicile  of  origin  is 
easily  grasped,  as  is  also  that  of  choice,  when  the  person  has  but  one  residence, 
and  that  a  permanent  one.  "  Domicile  of  choice, "  said  Lord  Westbtjry  in  the 
case  of  Udny  t.  Udny,  L.  R.  1  H.  L.  Sc.  458,  "is  a  conclusion  or  inference 
which  the  law  derives  from  the  fact  of  a  man  fixing  voluntarily  bis  sole  or  chief 
residence  in  a  particular  place,  with  an  intention  of  continuing  to  reside  there 
for  an  unlimited  time.  This  is  a  description  of  the  circumstances  which  cre- 
ate or  constitute  a  domicile,  and  not  a  definition  of  the  term.  There  must  be 
a  residence  freely  chosen,  and  not  prescribed  or  dictated  by  any  external  neces- 
sity, such  as  the  duties  of  office,  the  demands  of  creditors,  or  the  relief  from 
Illness,  and  it  must  be  residence  fixed,  not  for  a  limited  period  or  particular 
purpose,  but  general  and  indefinitein  its  future  contemplation."  Theauthori- 
ties  above  cited,  as  well  as  many  others,  are  in  accord  with  this  description. 
The  idea  is  of  a  home  residence,  kept  in  fact  and  in  intent,  with  the  view  to 
permanency,  though  business,  pleasure,  health,  or  constraint  may  lead  to  the 
occupation  of  a  temporary  and  long-continuing  residence  elsewhere. 

There  is  no  need  that  we  should  decide  in  this  case  whether  the  defendant's 
domicile  still  remains  in  Owego.  Here  is  no  question  of  competing  jurisdic- 
tions, or  of  conflicting  laws.  In  any  event,  the  defendant  was  domiciled  in 
the  state  of  New  York,  and  a  resident  of  its  metropolitan  district.  In  Peo- 
ple V.  Flanagan,  66  N.  Y.  240,  the  title  of  the  defendant  to  his  office  was 
challenged  upon  the  alleged  ground  that  the  election  was  not  authorized  by 
the  terms  of  the  statute.  The  court  said:  "Being  a  question  between  the  de- 
fendant and  the  people,  and  dependent  upon  the  construction  to  be  given  to 
acts  of  the  legislature,  it  seems  reasonable  that  the  defendant,  whose  good 
faith  is  not  questioned,  should  have  the  benefit  of  the  most  favorable  construc- 
tion." The  word  "resident"  is  used  in  its  simple  sense,  and  the  circumstances 
which,  under  other  statutes,  sometimes  require  an  examination  to  determine 
whether  the  idea  of  domicile  is  also  implied,  are  absent.  The  words  of  the 
statute,  its  purpose  and  meaning,  the  circumstances  and  the  reasonableness 
of  the  case,  as  well  as  accepted  usage,  forbid  that  we  should  confuse  the  sim- 
plicity of  the  conditions  of  the  defendant's  eligibility  by  the  interpolation  of 
a  separable  and  non-essential  element.  The  judgment  should  be  reversed, 
with  costs  of  this  appeal,  and,  as  the  facts  are  not  in  dispute,  the  complaint 
should  be  dismissed  on  the  merits,  with  costs  of  the  court  below. 
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Fbll  0.  New  Yobk  Locomotiyb  Wobkb. 
(Supreme  Court,  General  Term,  Fowrth  Department.    NoTem1)er,  1888.) 

PFBAXi— RkVIBW— FllfDIHOS  OF  FACT— CBBTWICATB  OF  EvlDBNCB. 

In  the  absence  of  a  certificate  in  the  appeal-book  that  the  case  contains  all  the 
sridence  giyen  on  the  trial  before  a  r^eree,  his  findings  of  fact  will  not  be  re- 
riewed. 
RIAL — Reception  of  Eyidbkcb — Rsofexino  Case. 

Whether  a  plaintifl  shall  be  allowed  to  reopen  his  case  and  Introdvoe  evidence 
ivhich  might  have  been  given  before  he  rested,  is  within  the  discretion  of  the  trial 
judge  or  referee,  and  his  ruling  will  not  be  distorbed  except  for  a  dear  abuse  of 
liscretion. 
\me—Suhpbi8e— Rights  of  Asvebss  Pabtt. 

If  the  admission  of  such  evidence  takes  defendant  by  snrprlae,  and  calls  for  for- 
iiur  Kvidence  for  him,  he  should  apply  for  an  adjonnunent. 
intkact— Actions — Ratification — Evidence. 

In  au  action  on  a  contract  of  employment,  which  plaintilf  claimed  was  made  with 
dcfe-ndant's  superintendent  and  ratified  by  its  officers,  it  was  not  error  to  permit 
ihc  Ruperintendent  to  testify  that  he  bad  reported  the  terms  of  the  contract  to  on* 
)f  those  officers. 
iME— Meaning  of  Tebms— "Month." 

Nor  was  it  error  to  allow  the  witness  to  state  that  the  officer  asked  him  if  the 
ivord  "month,"  as  used  in  the  contract,  meant  calendar  month,  and  that  witness 
said,  "No,  it  was  to  be  four  weeks,  or  a  pay  month. " 

ppeal  from  judgment  on  report  of  referee. 

ction  by  Joseph  H.  Fell  against  the  New  York  LooomotlTe  Works  to  re- 
;r  agreed  compensation  for  labor  and  services.  Upon  the  report  of  the 
ree,  judgment  was  entered  in  favor  of  the  plaintifT  for  $812.53,  and  inters 
from  November  5.  1887,  damages,  and  for  costs.  Plaintiff's  complaint 
rs  that  from  about  January  1,  1884,  he  was  in  the  employ  of  the  defend- 
"as  a  jobber  or  contractor,  manufacturing  and  superintending  th<>  manu- 
ure  of  certain  parts  of  locomotive  engines,  his  particular  employment  lie- 
known  as  the  *  rocker  or  piston  job,'  at  a  certain  agreed  schedule  of  rates 
rices  for  each  piece  manufactured;  and  that  the  agreement  was  termi- 
sd  by  and  at  the  instance  of  tliis  defendant  on  or  al>out  October  15, 1887;" 
that  the  defendant  was  indebted  to  plaintiff,  "under  and  pursuant  to 
contract  above  described,  for  work,  labor,  and  services  in  the  manufact- 
and  superintendence  of  the  manufacture  of  certain  parts  of  locomotive 
ines,  in  the  sum  of  eight  hundred  thirty-seven  and  sixty-six  one-hun- 
[Ihs  dollars."  Defendant,  in  its  answer,  admits  "that  it  is  indebted  to 
plaintiCF  for  work,  labor,  and  services  by  liim,  said  plaintifl,  performed, 
irding  to  a  certain  agreed  schedule  of  rates,  in  the  sum  and  amount  of  six 
dred  sixty-two  and  ninety  one-bundredths  dollars,  part  of  the  sum  of  eight 
dred  thirty-seven  and  sixty-six  one-hundredths  dollars,  demanded  in  the 
plaint  herein."  And  it  also  contains  a  denial  of  any  further  or  other  in- 
tednefls.  The  referee,  upon  the  evidence  l>efore  him,  found  "that  on  or 
at  February  25, 1887,  plaintiff  entered  into  a  new  agreement  witli  defend- 
by  which  he  agreed  to  continue  in  the  employ  of  defendant  at  the  same 
9  of  work,  and  at  the  same  schedule  of  rates  or  prices,  as  before,  subject, 
ever,  to  a  discount  upon  the  amount  or  value  of  such  work  monthly,  of 
le  per  centum  for  each  and  every  engine  over  five,  and  not  exceeding 
Ive,  wliich  should  be  completed  and  leave  defendant's  said  works  during 
month,  or  between  pay-days."  And  the  referee  also  found  that  "October 
1887,  the  yalue  of  the  work  done  by  plaintiff  for  defendant  at  the  sched- 
of  prices  aforesaid,  and  remaining  unsettled  and  unpaid  for.  Was  8837.66, 
ppraised  and  agreed  upon  between  the  parties  on  or  about  October  17, 
?;"  and  the  referee  allowed  a  discount  on  six  engines,  amounting  to  925.13, 
ing  a  net  balance  of  S812.53,  for  wliich  sum  he  ordered  judgment, 
j-gued  before  Hardin,  P.  J.,  and  Folleti'  and  Maktin,  JJ. 
'ocAc  dt  Briggs,  for  appellant.    E.  A.  liowland,  for  respondent. 
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Hakdin,  p.  J.,  {after  stattng  the  facts  as  ahote.)  Inasmuch  as  there  is  no 
oertiflcate'in  the  appeal-book  that  the  case  contains  all  tlie  evidence  given 
upon  the  trial  before  the  referee,  this  court  will  not  review  the  findings  of 
fact  made  by  the  referee.  Qrifflths  v.  Phelps,  21  Wlily.  Dig.  390;  Spence  v. 
Chambers,  89  Hun,  195:  Porter  v.  Smith.  36  Hun,  118;  &raf  v.  Hoss,  47 
Huu,  152.  AVe  must  therefore  assume  that  the  facts  were  sufiScient  to  uphold 
the  findings  of  fact  made  by  the  referee.  There  is  no  exception  to  his  conclu- 
sion of  law  stated  in  his  report.  There  is,  therefore,  nothing  for  us  to  review 
except  the  rulings  by  the  referee,  made  upon  the  trial. 

1.  The  plaintiff,  to  maintain  his  case,  was  sworn  as  a  witness,  and  testified, 
in  substiince,  to  tlie  arrangement  that  was  entered  into  between  him  and  the 
defendant  in  respect  to  liis  services ;  and  after  referring  to  a  bill  of  particulars 
which  be  said  "represents  tlie  work  that  the  defendant  was  and  is  indebted  to 
me  for,  giving  the  items  atid  amounts  as  reported  to  me  by  them,"  lie  added: 
"My  contract  with  the  defendant  was  simply  this:  The  work  was  to  b«  per- 
formeil,  and  labor  to  be  paid  for,  through  the  office.  The  contract  was  made 
with  White,  and  afterwards,  in  1887,  with  Mr.  Hardie,  in  wliicli  the  wiiole 
contract  was  modified,  but  price  per  piece' remained  the  same."  He  also  said : 
"The  discounts  were  to  be:  On  each  engine,  up  to  five,  which  should  leave 
the  works  between  pay-days,  there  was  to  be  no  discount;  on  eacli  additional 
engine  over  five,  and  up  to  twelve,  there  should  be  three  per  cent,  per  engine 
discount."  After  the  plalntiS  bad  given  his  version  of  the  arrangement  ex- 
isting between  him  and  the  defendant,  the  defendant  took  the  case,  and  Mr. 
Striker  was  sworn  in  its  behalf,  and  be  gave  testimony  somewhat  in  conflict 
with  that  of  the  plaintiff  in  respect  to  the  understanding  as  to  the  discounts, 
and  he  added  that  Mr.  Hardie,  who  was  superintendent  of  tlie  defendant,  "  was 
authorized  to  make  the  contract."  He  also  testified  that  the  plaintiff  and  he 
had  held  a  conversation,  and  that  the  plaintiff  in  that  conversation  claimed 
"there  should  be  no  discount.  I  claimed  that  the  discounts  should  be  taken 
out.  *  *  *  I  said  it  was  not  a  question  of  how  many  engines  sent  out. 
but  how  much  work  be  had  done.  Mr.  Fell  had,  so  far  as  his  work  was 
concerned,  finished  five  engines  during  the  three  weeks  preceding  the  time  be 
left  defendant's  employ."  He  also  testified:  "The  defendant  ratified  the 
scale  of  discounts  named  In  'Exhibit  Number  2,'  and  authorized  Hardie  to 
make  a  contract  with  FeU,  in  accordance  with  them.  That  is  all  I  recollect. 
The  talk  with  Mr.  Hai-die,  about  allowing  discounts  for  calendar  months,  was 
a  little  later,  and  was  no  part  of  the  original  contract.  The  agreement  has 
been  treated  by  both  parties  that  the  settlements  should  be  every  pay  month, 
instead  of  calendar  month."  After  the  defendant  had  given  some  further 
testimony  tending  to  support  its  theory  of  the  contract,  it  rested,  and  the  plain- 
tiff took  the  case,  and  called  to  the  stand  as  a  witness  Robert  Hardie,  who 
was  superintendent  of  the  defendant's  works  from  April,  1886,  to  June.  1887, 
and  by  him  the  plaintiff  proposed  to  prove  the  conversation  held  between  him 
and  the  plaintiff,  which  formed  the  contract  between  the  defendant  and  the 
plaintiff.  To  that  conversation  the  defendant  objected  as  incompetent,  ir- 
relevant, immaterial;  and  (2)  as  reopening  the  plaintiff's  case,  and  not  re- 
butting testimony.  The  court  overruled  the  objection.  The  defendant  took 
an  exception.  It  is  now  urged  in  behalf  of  the  defendant  that  the  exception 
presents  a  fatal  error.  We  do  not  think  so.  We  think  that  the  testimony 
given  by  Hardie  tended  to  rebut  or  contradict  some  of  the  testimony  given  by 
the  defendant  upon  the  issnes  involved  twtween  the  parties.  The  t^timony 
was  therefore  competent,  and  material  and  relevant.  Doubtless  tlie  testi- 
mony of  Hardie  might  have  been  received  while  plaintiff  was  giving  his  af- 
firmative testimony  to  make  out  his  claim  or  cause  of  action.  Our  attention 
is  called  to  the  rule  which  requires  all  the  testimony  in  support  of  the  issue 
on  the  plaintiff's  side  to  be  given  before  he  has  rested;  and  Manhall  t.  Da- 
vies,  78  N.  Y.  420,  is  cited  for  tlie  rule.    That  case,  as  well  as  numerous  otheis, 
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Ids  that  the  rule  haa  exceptions  to  it.  In  the  case  just  cited,  Rafallo,  J., 
7s:  "These  rules  may,  in  special  cases,  be  departed  from  in  the  discretion 
the  trial  judge,  but  a  refusal  to  depart  from  them  is  no  ground  of  excep- 
)n."  Our  attention  is  called  to  KnaUakan  v.  Beck,  47  Hun,  118.  There 
lefendant  took  no  objection  that  the  evidence  had  been  closed,  and  that 
iiintiff  was  reopening  the  case."  We  there  held  that  the  defendant  could 
it  be  heard  to  say  "that  tlie  court  abused  its  discretion  in  that  regard.  He 
uat  be  confined  to  the  objections  stated  and  talien  when  the  rulings  com- 
[iined  of  were  made."  Xotliing  in  that  case  is  said  or  intimated  to  the  ef- 
st  that  the  question  whether  the  case  should  be  reopened  or  not  was  not  one 
r  the  discretion  of  the  trial  judge  or  referee.  That  discretion,  when  exer- 
icd,  is  controlling,  and  will  not  be  disturbed  unless  the  appellate  court  is 
i&r\j  of  the  opinion  that  there  has  been  an  abuse  of  the  discretion.  We  are 
)t  able  to  say  that  the  referee  abused  his  discretion  in  receiving  the  testl- 
ony  of  Hardie.  On  the  contrary,  we  think  a  portion  of  Hardie's  testimony 
lis  entirely  competent  by  way  of  rebuttal  of  the  facts  which  the  defendant 
.d  produced  upon  the  issue,  and.  so  far  as  it  was  not  a  rebuttal,  it  was  af- 
mative  testimony.  There  was  no  error  or  abuse  of  discretion  committed 
'  the  referee  in  receiving  it  at  that  stage  of  the  case  when  it  was  ofTered. 
jate  V.  Morrison,  84  N.  Y.  672.  In  Delafteld  v.  De  Qrauw,  9  Bosw.  2,  it 
IS  held:  "At  the  close  of  the  trial  it  is  in  the  discretion  of  the  referee 
hether  he  will  allow  depositions  to  be  read  as  to  matters  which  should  be 
oved  by  a  plaintitf  or  defendant  before  he  rests,  and  his  refusal  to  allow  it 
not  matter  of  exception."  If  the  defendant  was  taken  by  surprise  by  the 
rmisaion  given  to  call  Hardie  as  a  witness,  and  needed  furtlier  testimony, 
1  application  for  an  adjournment  might  have  been  made  to  the  referee,  and 
must  be  assumed  that  be  would  have  allowed  proper  latitude  to  the  defend- 
it  in  order  to  meet  the  testimony  given  by  the  witness  Hardie. 

2.  Nor  do  we  think  it  was  error  to  permit  the  witness  Hardie  to  state  that 
I  had  reported  the  terms  of  the  contract  made  with  the  plaintiff  to  Mr. 
riker.  The  witness  Imd  just  stated  the  terms  of  the  contract,  and  the  im- 
irtant  inquiry  was  whether  information  thereof  was  communicated  to  Mr. 
riker,  an  ofiScer  of  the  defendant. 

3.  Nor  do  we  think  it  was  error  to  allow  the  witness  to  state  that  "Mr. 
riker  asked  me  if  the  word  <  month '  was  to  mean  calendar  month.  I  said, 
\o,  it  was  to  be  four  weeks,  or  a  pay  month.'  I  told  him  that  was  the  un- 
rstanding  between  Fell  and  I,  and  I  refused  to  open  negotiations  with  FelL" 
e  think  the  exceptions  taken  during  the  progress  of  the  trial  present  no 
ror  calling  for  an  interference  with  the  conclusion  reached  by  the  referee. 
Judgment  affirmed,  with  coats.    All  concur. 


In  n  Loos  «t  al. 
(Supreme  Ctmrt,  General  Term,  Fourth  Department.   November,  1888.) 

aounoN— Saxj— Rbcbitsb— Leavx  of  Coukt. 

A  sale  of  land  under  a  valid  judgment,  entered  before  the  appointment  of  receiv- 
ers in  a  creditors'  action,  is  valid,  thoagh  made  after  the  reoefvers  are  appointed, 
and  without  leave  of  court.  F<dlowiag  Bank  v.  JUaleu,  10  N.  Y.  800.  Fouett,  J., 
dissenting. 

Appeal  from  special  term,  Onondaga  county. 

This  is  an  appeal  from  an  order  granting  the  prayer  of  the  petition  of  Con> 
i  Loos  and  others  to  set  aside  a  judgment  sale  of  certain  real  property.  The 
iportant  part  of  the  order  is  in  the  following  language,  viz.:  "It  is  ordered 
at  each  and  every  one  of  the  purported  sales  of  the  interest  of  J.  Forman 
llkinson  in  the  real  estate  mentioned  and  described  in  said  moving  papers 
,  and  the  Same  is  hereby,  vacated,  annulled,  and  set  aside  as  irregular  and 
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void,  upon  the  ground  that  said  real  estate  was,  at  the  time  of  such  purported 
Bales,  and  for  a  long  time  prior  thereto,  in  the  possession  of  receivers  ap- 
pointed by  this  court,  as  set  forth  in  said  moving  papers,  and  no  leave  or  per- 
mission was  obtained  from  the  court  to  make  said  sales.  *  *  *"  The  3d 
day  of  January,  1885.  the  Merchants'  National  Bank  recovered  a  judgment 
for  $30,807.99,  against  J.  Forman  Wilkinson,  which  was  docketed  in  the 
clerk's  ofSce  of  Onondaga  county;  and  on  the  4th  day  of  February,  1885,  the 
same  bank  recovered  a  judgment  against  him  for  $10,380.83.  Executions 
were  issued  on  those  Judgments,  and  returned  unsatisfied.  Thereafter  a 
creditors'  action  was  brought  In  behalf  of  said  bank  to  set  aside  a  certain  deed 
and  mortgage  and  assignment  referred  to  In  the  petition  herein.  Issue  was 
Joined  in  that  action,  and  it  was  tried  and  decided  in  favor  of  the  plaintiff 
therein,  setting  aside  the  several  covenants  mentioned.  A  similar  action  was 
brought  by  Loos  and  others  after  return  of  executions;  and  another  similar 
action  was  brought  by  Bates  and  others;  and,  after  issues  joined  therein, 
"the  three  actions  were  brought  to  trial  at  the  same  term  of  this  court,  and  a 
decision  rendered  in  all  three  actiona  in  favor  of  plaintiffs ;  that  findings  were 
thereafter  prepared  and  settled  in  all  three  cases  at  the  same  time;  that  sub- 
sequently, and  on  or  about  the  27th  day  of  September,  1886,  judgment  was 
entered  in  said  action  brought  by  said  Merchants'  National  Bank  of  Syracuse, 
adjudging  that  said  conveyances  were  fraudulent  and  void  as  to  the  said  bank, 
and  setting  the  said  conveyances  aside.  On  the  20th  day  of  August,  1886,  aa 
execution  was  issued  by  the  Merchants'  National  Bank  upon  its  judgment  of 
$30,807.99,  and  the  interest  of  J.  Forman  Willcinson  in  the  parcels  of  real 
estate  described  in  the  petition  were  sold  on  the  29th  day  of  August,  1887,  by 
the  sheriff  of  Onondaga  county,  who  issued  certificates  to  the  purchaser  in  the 
nsual  form,  which  were  recorded  in  the  clerk's  office  of  Onondaga  county. 
The  judgments  in  the  creditors'  actions  of  Bates  and  others,  and  of  Jams  and 
others,  were  entered  September  18, 1886.  The  judgment  in  the  creditors'  ac- 
tion of  the  Merchants'  National  Bank  was  entered  September  27,  1886.  By 
virtue  of  the  judgment  entered  in  the  Bates  action,  and  in  the  Loos  action, 
Hubbelland  Hiscuck  were  appointed  receivers.  In  the  creditora' action  of 
ti\e  Merchants'  Bank  no  receiver  was  appointed,  but  the  judgment  for  $30,- 
807.99  and  the  judgment  for  $10,380.83  were  recited,  and  following  that  re- 
cital was  the  following  provision,  viz.:  "Which  judgments  are,  and  each  of 
them  is,  a  lieu  upon  said  real  estate  from  the  time  tl)e  same  were  docketed  in 
Onondaga  county,  and  that  the  same  be  so  enforced."  In  the  creditors'  ac- 
tion of  Bates  and  others  it  was  provided  as  follows:  "And  it  is  further  ad- 
judged and  decreed  that  said  receivers  sell  the  said  premises  and  retil  estate  at 
public  auction,  according  to  the  usual  course  and  practice  of  this  court,  and 
upon  such  sale  execute  a  conveyance  of  the  same  to  the  purchaser  or  purchas- 
ers at  such  sale;  that  either  or  any  of  the  parties  to  thid  action  may  purchase 
at  such  sale,  but  the  said  conveyance  by  said  Wilkinson  and  said  Hubbell  to 
said  receivers,  and  their  acceptance  thereof,  and  any  sale  and  conveyance  by 
said  receivers,  shall  be  subject  to,  and  shall  not  affect,  the  judgment  liens  of 
the  plaintiffs  on  said  premises,  as  judgment  creditors,  upon  their  judgments, 
or  their  right  to  enforce  the  same,  by  execution  and  sale,  or  any  other  proceed- 
ings upon  the  said  judgments,  according  to  their  rights  tlierennder."  Folio 
130.  In  the  papers  used  upon  the  motion  there  is  somft  controversy  in  respect 
to  whether  or  no  the  receiveis  took  possession  of  all  the  property  mentioned 
in  the  petition,  but,  as  the  special  term  found  the  fact  favorable  to  the  peti- 
tioners, it  is  not  deemed  nece.ssary  to  consider  that  question  in  detail  by  the 
further  reference  to  the  conflict  in  the  affidavits  upon  that  subject.  The  Mei^ 
chants'  National  Bank  and  the  purcliaser  at  the  sales  made  on  the  29tb  o£ 
August,  1887,  have  appealed  from  the  order. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 

W.  &.  Traoii,  for  appellants.    Frank  H.  Hiscock,  for  respondents. 
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Hardin,  F.  J.,  {^fler  stating  the  facta  as  ahove.)  The  appellant  insists  (1) 
that  the  provisions  in  the  judgment  in  the  creditors'  action  in  behalf  of  the 
Merchants'  National  Bank  were  equivalent  to  a  permission  to  the  creditor  to 
enforce  its  iudgraents  by  execution ;  (2)  that  the  conrt  below  erred  in  "refus- 
ing to  grant  an  order  nunc  pro  tunc  allowing  the  sale,  and  this  court  should 
now  grant  such  order;  and  (3)  no  leave  of  the  conrt  was  necessary  before  the 
judgment  creditor  could  sell." 

Inasmuch  as  the  specinl  term  has  placed  its  order  "  npon  the  ground  that 
such  real  estate  was  at  the  time  of  auch  purported  sales  in  possession  of  the 
receivers  appointed  by  this  court,  *  •  *  and  no  leave  or  permission  was 
obtained  from  the  court  to  make  such  sales,"  the  review  of  its  order  may  be 
confined  to  the  grounds  named  therein.  The  opinion  of  the  learned  Judge  at 
special  term  is  rested  upon  Walling  v.  Miller,  108  N.  T.  173,  15  N.  E.  Rep. 
65.  That  case  related  exclusively  to  personal  property.  It  had  been  levied 
upon  by  the  sheriff  on  the  12th  of  May,  1883,  and  two  days  thereafter  a 
receiver  of  the  property  was  appointed,  and  on  the  same  day  took  possession 
of  the  property;  and  it  was  said:  "The  sheriff  had  no  right  to  interfere  with 
it  by  virtue  of  his  lien  under  the  execution  in  his  bands;"  and,  in  an  action 
by  the  purchaser  at  sheriff's  sale,  it  was  held  that  such  sale,  "under  the  exe- 
cution, without  leave  of  the  court,  while  the  property  was  thus  In  the  custody 
of  the  court,  was  wholly  illegal  and  void."  Upon  an  examination  of  the 
opinion  delivered  in  that  case,  it  is  found  that  the  cases  of  Noe  t.  ffibson,  7 
Paige,  513,  and  Bank  v.  ScJiermerhom,  10  Paige,  263,  and  Wtsvnll  v.  8amp- 
gon,  14  How.  52,  are  cited  as  authority  for  the  doctrine  laid  down.  The  case 
of  Noe  V.  Qlbson,  7  Paige,  513,  and  Bank  v.  Schermerhom,  10  Paige,  263, 
botli  related  to  personal  property.  The  case  of  Wiswall  v.  Sampton,  14  How. 
52  was  a  case  originating  in  Alabama,  and  the  property  was  sold  under  a 
judgment  of  one  court,  while  in  the  possession  of  a  receiver  appointed  under 
a  judgment  of  another  court.  If  the  principle  laid  down  by  the  court  of  ap- 
peals in  Walling  v.  Miller,  108  N.  T.  173,  15  HT.  E.  Rep.  65,  is  applicable  to 
real  estate  and  judgment  liens  upon  it,  then  the  learned  judge  at  special  term 
was  warranted  in  following  the  doctrine  of  that  case.  But  we  think  the 
question  involved  on  this  appeal  was  more  directly  involved  in  the  case  of 
Mank  v.  Rlsley,  19  N.  T.  369.  After  reference  to  the  early  case  of  Angel  v. 
Smith,  9  Yes.  335,  in  respect  to  the  effect  of  a  sale  without  leave  of  the  court 
after  a  receiver  is  appoiuted,  it  was  said  in  the  opinion  by  Comstock,  J.: 
"Now,  in  this  practice  of  the  court  of  chancery  I  see  nothing  even  to  suggest 
a  doubt  of  the  validity  of  a  title  acquired  by  sale  under  a  judgment,  which  is 
a  legal  Hen  upon  the  land  sold  prior  and  paramount  to  the  title  or  possession  of 
a  receiver.  It  may  be  that  the  creditor  should  ask  leave  of  the  court  of  chan- 
cery before  he  proceeds  to  sell,  or  that  the  purchaser  acquiring  the  title  should 
naake  a  like  application  before  he  brings  his  ejectment.  If,  however,  be  fails 
to  do  so,  the  question  is  merely  whether  the  court  will  consider  him  in  con- 
tempt, and  punish  him  accordingly.  The  sale  itself  is  but  the  assertion  of  a 
legal  right,  and  it  cannot  be  Illegal  and  void  on  the  ground  that  ttie  leave  of 
an  equitable  tribunal  is  not  first  asked  and  obtained.  It  may  be  that  the  case 
of  Wiswall  v.  Sampson,  in  the  supreme  court  of  the  United  States,  (14  How. 
52,)  goes  to  the  extent  of  laying  down  a  different  doctrine.  If  so,  we  are 
constrained  to  say  that  we  cannot  follow  that  decision.  The  result  is  that 
White,  by  the  decree  in  the  chancery  suit  annulling  the  debtor's  fraudulent 
assignment,  and  by  the  receiver's  sale  and  conveyance,  acquired  a  title  to  the 
premises  in  question,  subject  to  the  lien  of  judgments  docketed  prior  to  the 
commencement  of  that  suit  in  favor  of  persons  not  parties  thereto.  On  one 
of  those  judgments  the  sheriff  sold,  and  the  plaintiffs  have  the  conveyance 
under  that  sale.  They  are  therefore  entitled  to  recover  the  premises,  so  far 
as  we  have  yet  examined  the  case."  Th"  verdict  which  Iiad  been  ordered  for 
the  plaintiff  was  sustained.  ••'VA  it  li  very  clear,  from  an  <<.xamination  of  the 
v.3N.Y.8.no.5 — 25 
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case,  that  the  question  referred  to  in  the  quotation  we  have  made  was  direcl 
involved,  and  pointedly  resolved  in  favor  of  the  plaintiff.  We  are  not  awa 
that  t)ie  case  has  been  disturbed  by  any  authority  expressly  referring  to  t 
qnestion  here  involved.  Until  the  question  shall  be  held  otherwise  by  t 
ultimate  court,  it  seems  reasonable  to  regard  the  case  as  an  authority  for  u 
holding  a  sale  made  upon  a  valid  prior  judgment  in  virtue  of  an  executii 
issued  thereon  prior  to  the  appointment  of  any  receiver.  The  case  was  i 
ferred  to  as  an  authority  in  Bank  v.  Farthing,  101  N .  Y.  347,  4  N.  E.  R« 
734,  in  which  case  Andrews,  J.,  said,  in  respect  to  a  decree  setting  aside 
fraudulent  conveyance,  viz.:  "If  it  simply  sets  aside  the  fraudulent  oonve 
ances,  the  land  will  remain  charged  with  the  liens  of  the  several  Jadgmen 
in  the  order  of  their  docketing,  and  the  proceedings  to  enforce  them  will 
regulated  by  the  statute.  If  it  goes  further,  and  appoints  a  receiver,  and  < 
rects  a  conveyance  to  him,  a  purchaser  under  the  receiver's  sale  will  take  til 
as  of  the  time  of  the  debtor's  conveyance  to  the  receiver;  subject,  however, 
the  judgments  in  favor  of  the  banks  other  than  the  plaintiff." 

It  may  be  observed  that  it  is  quite  apparent,  from  the  aflldavits  used  in  a 
posing  the  motion,  that  there  was  no  intent  to  violate  the  rules  of  practice 
respect  to  the  receiver  and  his  rights  and  privileges;  and  it  is  inferable  tli 
the  counsel  for  the  Merchants'  Bank  and  the  purchaser  supposed  that  the  ss 
on  the  execution  was  enforcing  the  judgment  in  favor  of  the  bank,  not  on 
in  accordance  with  the  statute  giving  a  lien  and  authorizing  an  execution 
enforce  a  lien  of  a  judgment,  but  that  such  sale  was  virtually  aathorised  I 
the  several  decrees  entered  in  the  creditors'  action.  However,  the  eonclnsii 
reached  upon  this  appeal  rests  for  its  support  largely  upon  the  authority 
Bank  v.  Risley,  supra.    Order  reversed,  with  $10  oaeta  and  disbuiaemeni 

MARTm,  J.,  concurs.    Follett,  J.,  dissents. 


Levis  v.  Bubxe. 
(Supreme  Court,  Oenerai  Term,  Fifth  Department    Jannwy  U,  UBS.) 
1.  Baojixst— Ikjuriss  bt  Bailee— Acnox—Pi.EJLi>nio. 

A  oomplaint  alleging  the  hiring  by  defendant  from  plaintiff's  assignor  of 
piano,  wtkioh  defenaaat  was  to  return  in  good  order,  and  for  damages  to  whic 
while  in  his  possession,  he  was  to  hold  himself  responsible;  and  also  alleirl 
that  it  was  damaged  to  a  certain  extent, — is  fatally  defeotive,  hi  omitting  to  alle 
that  the  hiring  had  ceased;  that  defendant  had  returned  the  piano,  or  given  t 
owners  notioe  to  remove  it;  and  that  the  injury  was  done  to  it  wtula  in  defei 
ant's  possession. 
i,  Attornbt  and  Clibnt — Attobxet's  Liex — CoDKTKs-Ci.Ani — Settlbicbnt. 

Code  Civil  Froo.  N.  Y.  S  66,  giving  an  attorney  a  lien  from  the  commencement 
the  action,  or  the  servioe  of  an  answer  containing  a  oounter-olaim,  on  his  alien 
cause  of  action  or  oounter-olaim,  gives  a  lien  only  on  a  oause  of  action  in  favor 
a  defendant,  on  which  be  might  recover  sm  affirmative  judgment;  and,  where 
answer  is  filed,  a  settlement  of  the  parties  cannot  be  set  aside,  and  tlie  action  c( 
tinned  to  judgment,  for  the  purpose  of  protecting  the  right*  of  defeadant's  attonu 
Following  Piereon  v.  Saffcrd,  80  Hun,  521. 
&  Practicb  in  Crvii,  Cases — Dismissal — Stipulation — Appeal. 

Where  a  stipulation  for  diBmisaal  of  an  action  purporting  to  have  been  signed 
defendant,  but  not  proved  as  to  him,  is  presented,  but,  contrary  to  the  stipulatic 
judgment  is  rendered,  the  proper  remedy  is  by  motion  to  set  aside  the  jodgmei 
thus  raising  the  question  of  the  validity  of  the  stipulation,  and  not  by  unmedii 
appeaL 

Appeal  from  Monroe  county  court. 

Action  by  Samuel  J.  Levis  against  William  J.  Burke  for  damages  for  ] 
juries  to  a  piano  hired  by  defendant.  Plaintiff  obtained  judgment  in  t 
municipal  court  of  Bochesler,  which  was  reversed  by  the  county  court,  ai 
he  appeals. 

Argued  before  Barker,  P.  J.,  and  Haioht,  Bradlbt,  and  Dwioht,  J 
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T.  8.  StarJet,  for  appellant.    James  Murphy,  for  respondent. 

J>WK/m,  J.  The  eomplaVnt  allejred  a  hiring  by  the  defendant,  from  tb» 
laintifl's  asalgnois,  by  written  contract,  of  a  piano  at  a  price  named,  pay- 
t)le  quarterly  in  advance,  which  the  defendant  was  to  return  in  gocxl  order,. 
nd  to  hold  himself  responsible  for  damage  to  the  same  while  in  his  posses- 
ion; the  hiring  to  continae  nntil  the  defendant  shonld  notify  the  owners 
}  remove  the  piano.  There  was  the  further  allegation  thait  "said  piano  wa» 
reatly  damaged  and  injured,  to  the  extent,  namely,  945,"  for  which  sum, 
rith  interent,  the  piaintiff  demanded  judgment.  The  complaint  was  verified 
nd  the  written  contract  was  attached.  On  this  complaint  the  plaintiff  went 
ito  the  municipal  court,  on  the  return-day  of  the  summons,  and  (the  d»- 
sndant  not  appearing,  was  permitted,  without  making  any  proof,  to  tatce- 
idgment  for  damages,  #17.70,  including  interest  "as  claimed  In  the  com- 
laint."  This  judgment  was  manifestly  erroneous.  There  was  no  allega- 
on  in  the  complaint  which  charged  the  defendant  with  liability  for  the- 
amage  to  the  piano.  It  was  not  alleged  that  the  hiring  had  ceased;  that  the- 
efendant  had  returned  the  piano,  or  given  the  owners  notice  to  remove  it;, 
or  that  the  injnry  was  done  to  it  while  in  his  possession.  Moreover,  tbct- 
amagea  were  unliquidated,  and  not  capable  of  ascertainment  by  computa- 
on  only,  and  the  cause  of  action  was,  therefore,  not  one  for  the  recovery  of 
loney  only,  or  on  account,  within  the  meaning  of  the  statute  which  an- 
tiorizes  the  municipal  court  to  render  judgment  on  a  verified  complaint,  witb- 
ut  further  proof.  Laws  1876,  c.  196,  §§  7,  9,  as  amended  by  Laws  1879,  c. 
30,  §  S. 

But  on  the  argument  of  the  defendant's  ^peal  in  the  county  court,  tho- 
laintifl  (respondent  in  that  court,  and  appellant  here)  produced  a  stlpula- 
Lon,  which  purported  to  be  signed  by  the  defendant  in  person,  consenting; 
hat  the  action  and  appeal  might  be  discontinued  and  dismissed,  without 
osts  to  either  party  as  against  the  other,  and  that  an  order  to  that  effect 
light  be  entered,  without  further  notice,  on  filing  the  stipulation.  The 
tipulation  was  not  proved  by  acknowledgment  of  the  defendant,  or  other- 
rise,  though  its  authenticity  does  not  appear  to  have  been  questioned;  and 
lie  record  does  not  show  that  any  motion  was  made  thereupon  to  dismiss  the 
ppeal,  nor  that  any  order  has  been  entered  to  that  eEfect,  or  discontinuing 
tie  action.  The  oourt  disregarded  the  stipulation,  and  rendered  tlie  jodg- 
lent  of  reversal  from  which  the  appeal  whs  taken  to  this  court.  That 
idgment  seems  to  have  been  rendered  upon  the  assumption  that  the  attorney 
}r  the  defendant  had  a  lien  for  his  costs,  which  entitled  him  to  prosecute  tb» 
ppeal  for  their  recovery,  notwithstanding  the  settlement  of  the  controversy 
y  the  parties.  That  assumption  was  not  well  founded.  Several  decisions 
f  this  court  have  given  construction  to  the  provision  of  the  Code  which, 
ives  to  the  attorney  a  lien  for  his  costs  before  judgment.  Code  Civil  Froc.  ^ 
6.  That  statute  gives  to  the  attorney  for  either  party  a  lien  "from  the  com- 
lencement  of  the  action,  or  the  service  of  an  answer  contjiining  a  counter- 
laim,"  only  "upon  his  client's  cause  of  action  or  counter-claim,"  as  the  case- 
lay  lie.  This  court  held,  in  Pierson  v.  Safford,  30  Ilun,  521,  that  a  counter-, 
lalm  consisting  of  a  cause  of  action  in  favor  of  defendant,  upon  which  he- 
light  recover  an  affirmative  judgment,  was  necessary  to  bring  the  case  witbini 
lie  provision  of  section  66;  and  that  a  set-off ,  though  pleaded  as  a  counter- 
laim,  which  could  be  applied  only  in  reduction  of  the  plaintiff's  recovery, 
id  not  constitute  a  counter-claim,  within  the  meaning  of  the  section  referred 
>,  to  which  the  lien  of  the  attorney  could  attach;  and  the  decision  in  that: 
asealfirmed  an  order  of  the  special  term  denying  a  motion  of  the  defendant's 
ttorney  to  set  aside  a  settlement  made  by  the  parties,  and  an  order  of  dis- 
ontinuance,  and  for  leave  to  continue  the  action  to  judgment  for  the  purpose. 
f  protecting  his  own  rights  therein.    In  QutrUan  v.  Birge,  43  Hun,  483» 
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this  court  held  that,  even  in  case  of  an  aSirmRtive  cause  of  action,  the  t 
torney  could  not  prosecute  thn  action  after  a  settlement  made  by  the  parti 
before  judgment,  verdict,  or  decision,  except  by  leave  of  the  court,  on  noti 
to  all  parties  interested,  and  on  showing  that  the  settlement  was  intend* 
or  would  have  the  effect,  to  defraud  the  attorney  of  his  costs,  and  that  tb 
could  not  be  collected  from  his  own  client,  or  out  of  the  fund  received 
settlement  of  the  action  to  whicli  his  lien  already  attached.  In  the  case 
bar  the  defendant  had  no  counter-claim,  even  in  name.  Indeed,  he  had  int( 
posed  no  answer  to  the  plaintiff's  complaint;  and  under  the  former  of  t 
decisions  cited  the  attorney  had  no  lien  for  his  costs  before  judgment.  B 
it  does  not  follow  that  tlie  judgment  of  the  county  court  should  be  reverse 
The  effect  of  such  reversal  would  be  to  atHrm  the  judgment  of  the  municif 
court,  for  which  the  appellant  has  no  right  to  ask  while  he  stands  upon  t 
stipulation  produced  by  him,  which,  if  effect  is  to  be  given  to  it,  discc 
tinues  the  action  as  well  as  the  appeal.  We  think  he  mistook  his  remedy 
appealing  to  this  court  from  the  judgrment  of  the  county  court.  He  shov 
rather  have  made  his  motion  in  the  latter  court  to  set  aside  its  judgmei 
and  for  leave  to  enter  an  order  of  discontinuance  on  the  stipulation.  Tb 
motion  would  have  brought  up  the  question  whether  the  stipulation  was  t 
genuine  and  valid  act  of  the  defendant.  The  appeal  to  this  court  being  d 
missed,  the  plaintiff  will  still  have  the  remedy  suggested  in  the  county  com 
The  appeal  to  this  court  should  be  dismissed,  without  costs  to  either  pari 
All  concur.    So  ordered. 


In  re  Satse's  Estate. 

(Supreme  Ccmrt,  General  Term,  Fifth  Department.    Janaary  11, 1889.) 

MAI/— PBAcnoB— Pbtition— Subboqatb's  Dkorbi. 

Since,  befoie  the  Code  of  Civil  Procedure  went  into  effect,  the  Bnrrogate  did  i 
'file  findings  of  fact  and  conclusions  of  law  in  support  of  his  orders,  the  petition 
appeal  required  by  rule  SI,  supreme  court,  briefly  stating  the  nature  of  the  p 
oeedings  and  of  the  decree  appealed  from,  and  specifying  the  parts  complainea 
Is  essential  to  an  appeal  from  a  decree  in  proceedings  begun  before  Beptembei 
1880,  and  Is  required  by  Laws  1881,  c.  681,  preserving  the  former  praouoe  in  si 
cases.  Here  notice  of  appeal,  as  under  Code  Civil  Proo.  1 2S74,  will  not  avail  whi 
there  are  neither  findings  nor  exceptions. 

Appeal  from  surrogate's  court,  Yates  county. 

Job  Sayre,  administrator,  etc.,  of  the  estate  of  William  H.  Sayre,  decea» 
appeals  from  two  decrees  settling  and  adjusting  his  accounts,  and  cbargi 
bim  with  the  costs  of  the  accounting. 

Argued  before  Barker,  P.  J.,  and  Uaiqbt,  Bradley,  and  Dwiobt,  J 

John  J.  Van  Allen,  for  appellant.     George  R.  King,  for  respondent. 

Haiqht,  J.  These  proceedings  were  commenced  in  March,  1879.  T 
first  decree  was  made  and  enterMl  on  the  29th  day  of  December,  1882.  j 
appeal  was  taken  therefrom  March  7,  1883.  The  second  decree  was  made  a 
entered  on  the  17th  day  of  September,  1883,  and  an  appeal  was  taken  the 
from  on  the  25th  day  of  October,  1883.  The  appeals  were  called  for  aq 
ment  in  this  court,  and  thereupon  the  respondent  moved  that  they  be  d 
missed.  The  appeals  were  brought  under  section  2574  of  the  Code  of  Ci 
Procedure.  The  appeal-lx>ok  does  not  contain  findings  of  facts  or  condusic 
of  law  upon  which  the  decrees  were  entered,  and  does  not  contain  flxceptic 
to  such  findings. 

Section  8347,  subd.  11,  of  the  Ck>de  of  Civil  Procedure,  as  amended  by  I 
Laws  of  1881,  c.  681,  among  other  things  provides  as  follows:  "All  appe 
taken  from  any  order,  sentence,  decree,  or  determination  of  a  surrogat 
court,  made  or  entered  in  such  court  on  or  after  the  1st  day  of  Septemb 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in  such  court 
the  1st  day  of  September-  1880,  shall  be  taken  and  perfected,  heard,  and 
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cided  In  conformity  to  the  laws  and  practice  regulating  appeals  from  orders, 
sentences,  and  decrees  of  'Surrogate's  court  in  force  in  this  state  on  tlie  Slst 
day  of  August,  1880;  and  all  appeals  from  any  order,  sentence,  decree,  or  de- 
termination of  such  court,  brought  in  conformity  tliereto  since  the  1st  day  of 
September.  1880,  are  hereby  declared  to  be  valid  and  effectual."  This  section 
was  again  amended  by  the  Laws  of  1883,  c.  229,  by  inserting  therein  a  pro- 
vision that  all  appeals  to  the  court  of  appeals  from  any  order  or  judgment  of 
the  supreme  court  afflrming,  reversing,  or  modifying  such  order,  sentence, 
decree,  or 'determination  of  a  surrogate's  court,  etc.,  shall  betaken  and  per- 
fected under  the  same  practice.  It  will  thus  be  observed  that  the  appeals  in 
this  case  must  be  taken,  perfected,  heard,  and  decided  in  conformity  to  the 
law  as  it  existed  prior  to  the  Code  of  Civil  Procedure,  for  these  proceedings 
were  commenced  prior  to  and  were  pending  at  the  time  the  Code  of  Civil  Pro- 
cedure went  into  effect,  providing  for  reviews  of  decrees  of  the  surrogate's 
court.  The  statute  in  force  prior  to  the  adoption  of  the  Code  of  Civil  Pro- 
cedure provided  that  appeals  from  the  decree  of  a  surrogate  for  the  Bnal  set- 
tlement ufthe  accounts  of  an  executor,  administrator,  or  guardian  shall  ha 
made  within  three  months  ^ter  such  decree  shall  have  been  recorded,  and 
that  no  such  appeal  shall  be  effectual  until  a  bond  be  flled  with  the  surrogate, 
with  two  sufficient  sureties,  to  be  approved  by  him,  in  the  penalty  of  at  least 
6100  to  the  adverse  party,  conditioned  substantially  that  the  appellant  will 
prosecute  his  appeal  to  effect,  and  will  pay  all  costs  that  shall  be  adjudged 
against  him  by  the  supreme  court.  2  Bev.  St.  p.  610,  §§  105-108.  Rule  51 
of  the  supreme  court,  then  In  force,  provided  that  "on  an  appeal  from  the 
order,  senteace,  or  decree  of  the  surrogate's  court  the  party  appealing  shall 
file  a  petition  of  appeal,  addressed  to  the  court,  with  the  clerk  of  the  county 
In  which  the  order,  sentence,  or  decree  appealed  from  was  made,  within  fif- 
teen days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal  sliall  be 
-considered  as  waived ;  and  any  party  interested  in  the  proceedings  in  the  court 
'below  may  thereupon  apply  to  tliis  court  ex  parte  to  dismiss  the  appeal  with 
costs."  The  rule  further  provides  what  the  petition  of  appeal  shall  contain; 
that  it  shall  briefly  state  the  nature  of  the  proceedings  of  the  decree  appealed 
f  rcHn,  and  shall  specify  the  part  or  parts  complained  of  as  erroneous,  etc.  Xo 
bond  has  been  filed,  approved  by  the  court,  and  no  petition  of  appeal  has  been 
filed  with  the  clerk,  so  that  under  the  practice  and  rules  of  the  court  as  they 
-existed  when  the  Code  of  Civil  Procedure  went  into  effect  the  appeal  must  be 
abandoned,  and  the  respondent  could  have  applied  ex  parte  for  an  order  dis- 
missing the  appeal. 

Under  the  Code  as  it  existed  after  the  Ist  day  of  September,  1880,  until  the 
amendment  of  1881,  the  decrees  of  the  surrogate's  court  were  properly  brought 
up  for  review  by  an  appeal  under  the  Code,  (In  re  Will  of  Gates,  26  Hun, 
179;)  and  such  appeals  were  preserved  and  made  valid  and  effectual  by  the 
amendment  of  1881,  but  the  amendment  of  1881  restored  the  former  practice 
as  to  the  review  of  the  decrees  of  the  surrogate's  court  in  all  cases  wherein 
the  proceedings  were  commenced  before  and  were  pending  at  the  time  the 
Code  of  Civil  Procedure  went  into  effect,  and  since  that  amendment  no  other 
mode  of  review  has  been  provided.  The  appeals  in  the  cose  under  considera- 
tion were  taken  after  the  amendment,  and  are  consequently  not  brought 
within  the  provisions  of  the  saving  clause  contained  in  that  amendment. 
The  amendment  was  made  necessary  because  of  the  new  practice  adopted. 
In  proceedings  instituted  in  the  surrogate's  court  under  the  Code  of  Civil  Pro- 
cedure, the  surrogate  is  required  to  make  findings  of  facts  and  conclusions  of 
law  upon  which  his  decree  is  based;  and  any  party  feeling  aggrieved  may  file 
exceptions  to  such  findings,  and  bring  them  up  for  review  by  serving  a  notice 
of  appeal.  The  exceptions  apprise  the  respondent  of  the  points  complained 
of,  and  the  review  is  heard  upon  such  exceptions.  Under  the  former  practice 
no  such  findings  were  necessary,  and  consequently  exceptions  to  such  findings 
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«oiild  not  be  filed.  A  petdtion  of  appeal  was  therefoBe  neceaaatj  in  wJiich  tt 
Appellant  was  required  to  point  out  the  part  or  parts  complained  of  bj  bim  i 
«rroneous,  and  the  review  was  had  upon  the  points  so  pointed  out  in  the  pel 
tion  of  ajipeal,  so  that  where  the  hearing  was  under  the  old  practice,  and  thei 
iias  iwen  no  findings  or  exceptions,  nothing  could  be  brought  up  for  revie 
by  the  notice  of  appeal  provided  for  under  the  new  practice.  We  are  consi 
i^uently  of  the  opinion  that  there  is  nothing  before  this  court  for  review,  an 
that  the  respondent  Js  entitied  to  have  the  appeals  diwrnissed,  with  4^10  coal 
And  disburaementa.    JSo  ozdaxed.    All  concur. 


Bm^LocK  e.  Beuib. 
(Supreme  Cowrt,  (feneral  Term,  Vifth  Departmemt.    January  Tl,  1880.) 

X  Atpxal — 'Rnyjxw — BtjynoniNOT  ot  Evtobkoe. 

On  partnership  Bcooantfaig,  a  flnfliiig  that  no  agr<eem6Bt  for  pi^nnent  of  intera 
eKlBtm  wtll-beiat  aside  where  there  waa  in  -eivldanae  a  written  settlament  np  to 
certain  jdate  between  the  portiea  by  whioh  they  aooepted  the  books,  which  ahowt 
•n  allowance  ttf  Interest,  .as  correct,  and,  tbougli  this  settlement  waa  attaolBed  i 
fraudulent,  there  was'no  eviaenoe  or  flnnltig  oi  fraud. 

■%,  BaM>— BsVEKSiJ/— l^xw  Triax. 

OuTevenal  df  the -jndgmant  bacaose  of  dtoaUowanoa  Of  intaxaMt,  the  nawbli 
wlll.'mittelbiiitadto  asaatatieiBentof  thslntereat  aooonnt,  or  a  r»«zaniiBation  i 
thejoaaeilnsespectto  that.acoonnt,  the  appeal  being  taken  from  all  of  the  jndgmei 
which  related  to  Xhe  balance  due. 

:&  SaXX — CBOB8-AFF>iX. 

On  sadh  appeal  plaintIS  need  not  file  a  oroaa-appML  as  ftae  antlM  oun^  as  ISr « 
«o«BiBd  itfAatsaiuA'B  notioe,  is  neoesaaTily  rsi^eneo. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Mary^.  Bullock  against  John  M.  Bemis  for  setUement  of  a  pail 
nership  acconnt.    Judgment  for  plaintifT,  and  defendant  appcatte. 

Argued  before  Babxer,  F.  J.,  and  Bradlet.  Haioht,  and  Dwioht,  JJ 
T.  C.  WMt»,  for  appeUant.    /.  J.  Inman,  for  respondent. 

DwiSHT.  J.  Zbe  action  was  for  the  settlement  of  a  partDarahip  accoun 
Tite  oolj  quastian  presented  in  the  argument  of  counsel  relates  to  ttie  disallov 
«noe  to  the  defendant  of  items  of  interest  charged  to  the  plaintiff.  The  re 
■«ne  fctund  "that  there  existed  during  the  continuance  of  the  copartnership  i 
4igraement,  express  or  implied,  for  the  payment  of  any  interest  on  any  ai 
-counts  or  balances  between  tlie  said  copartners,  (except  as  to  the  charge  ao 
Allowance  «£  interest  on  the  Toledo  lumber  account,  as  provided  in  the  article 
«f  oopartnersbit)  of  January  1,  1881.)  That  the  said  plaintiff  never  unde 
atandingly  assented  to  any  of  the  above  charges  or  cre(Uts  of  interest,  excej 
said  Toledo  account,  and  never  assented  to  any  allowance  of  interest  on  sai 
Accounts,  or  any  charge  or  credit  of  interest  between  said  copartners.  Ttu 
there  was  no  capital  in  said  firm  advanced  by  either  of  said  copartners  o 
which  interest  could  be  properly  charged  or  allowed,  and  no  property  ai 
vanced  by  either  partner  to  the  said  firm,  or  to  the  business  thereof,  upo 
"which  any  cliarge  or  allowance  of  interest  could  be  properly  made  or  allowec 
-and  no  settlement  had,  or  balance  struck,  during  the  existence  of  the  aai 
firm,  upon  which  interest  should  be  charged  or  allowed."  The  finding 
very  broad  and  explicit,  and,  if  supported  by  the  evidence,  is  safilcient  to  wa 
cant  the  conclusion  which  follows:  "That  there  was  improperly  charged  i 
«aid  account,  to  the  said  plaintiff,  on  general  account,  for  interest,  the  sui 
ot  $17,143.25  over  and  above  the  amounts  credited  to  her  for  interest;"  whic 
sum  was  accordingly  disallowed  to  the  defendant.  These  findings,  which  ai 
stated  by  the  referee  as  findings  of  fact,  are  excepted  to  by  the  defendan 
TUe  exception  was  well  taken,  if  the  findings  were,  or  so  far  as  they  were, "  will 
'Ont  evidence  tending  to  sustain  them;"  for  so  far  they  were  to  be  regarded  i 
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rulings  upon  qneations  of  law,  within  the  rule  which  governs  exc^ions  in 
such  cases.  Code  Civil  Froc.  Sg  992,  998.  For  the  purpose  of  ascertaining 
the  application  of  that  role  to  the  present  case,  it  is  necessary  to  examine  both 
the  pleadings  and  the  prooft  presented  by  the  record  before  as. 

The  copartnership  was  originally  formed  by  written  articles  bearing  date 
January  I,  1870,  to  be  termtmited  by  specified  notice  by  either  party.  By  a 
subsequent  agreement  tt  was  to  eontinne  to  the  1st  day  of  January,  1884.  By 
her  complaint  the  plaintiff  asks  for  an  accounting  and  investigation  of  all  the 
affairs  and  transactions  of  the  oopartMrship  from  the  commencement  of  its 
business;  and,  anticipating  ttie  defense  of  an  adjustment  aad  settlement  of  aH 
matters  in  dispute  between  the  parties,  at  and  up  to  a  certain  date  in  the  his- 
tory of  the  copartnership,  she  goes  on  to  allege  such  settlement,  and  seeks  to 
avoid  It  on  the  ground  of  fraud.  The  allegations  of  the  complaint  ia  that  re- 
gard are  as  follows:  "That  the  said  bosiness  was  continued  *  *  *  qq. 
der  said  articles  until  the  26th  day  of  November,  1880,  when,  divers  ooatro- 
versies  baring  arisen  between  the  said  partners  in  relation  to  said  business 
and  the  conduct  thereof,  the  said  partners  made  and  mutually  executed  and 
deUveied  a  new  contract,  in  writing,  in  and  by  which  said  controversies  and 
disputes  were  adjusted,  and  it  was  agreed  that  said  partnership  busineas  and 
rdations  sbould  be  continued  until  the  1st  day  of  January,  18t^. "  The  com- 
plaint then  recites  some  medifiaitions  o<  the  original  articiss  Introduced  biy 
the  new  agreement,  and  then  goes  on  to  allege  that  certain  false  and  fraudu- 
lent representations  were  made  by  the  defendant  in  respeet  to  the  books  of 
account  kept  by  him,  and  atatea  "that,  upon  the  faith  and  credit  of  the  said 
representations  and  holding  out,  she  agreed  and  promised,  in  and  by  said  con- 
tract of  November  26, 1880,  that  the  said  books  should  be  accepted  as  correct, 
and  aa  truly  showing  the  assests  and  interest  of  each  party  in  the  business 
and  assets  of  the  firm. "  The  contract  described  as  of  November  26, 1880,  but 
bearing  date  January  1, 1881,  is  In  evidence,  and  is  aubstantlally  as  stated  in 
the  complaint:  while  the  record  contains  no  evidence  tending  to  sustain  the 
allegations  of  false  or  fraudulent  representations  by  the  defendant,  and  the 
referee  makes  no  finding  on  that  subject.  Among  the  matters  contained  in 
the  books  of  account  thus  agreed  upon  and  accepted  by  the  plaintiff  as  cor- 
rectly exhibiting  the  state  of  tlie  account  between  the  parties,  were  the 
charges  and  credits  of  interest  on  the  yearly  bslanees  of  the  partners,  reepect- 
tvely,  during  the  period  of  10  years  from  the  commencement  of  the  copart- 
nership, which  were  disallowed  by  the  findings  under  consideration.  There 
Is  other  evidence  in  the  case  which  tends  to  charge  the  plaintiff  through  her 
husband,  who,  by  the  terms  of  the  article,  was  to  have  the  entire  control  of 
her  Interest  in  the  copartnership,  and  whose  acts  in  relation  thereto  were  to 
bind  her,  in  all  respects,  with  knowledge  of  and  consent  to  the  system  of 
charging  and  crediting  interestadopted  by  the  defendant,  which  evidence  may 
be  said  to  have  been  in  some  measure  contradicted;  but  the  contract  toaecept 
and  abide  by  the  account  as  contained  in  the  books,  up  to  November,  1880,  is 
uncontradicted.  It  is  alleged  in  the  complaint,  the  written  contract  is  in  evi- 
dence, and  it  is  not  impeached  for  fraud  by  any  evidence  in  the  record  before 
us  on  this  appeal.  In  this  state  of  the  case  we  are  unable  to  see  bow  the  find- 
ing in  question  to  the  effect  that  "there  never  existed  any  agreement,  express 
or  implied,  for  the  payment  of  any  interest  on  any  accounts  or  balances  be- 
tween the  said  copartners,"  and  that  the  plaintiff  "never  assented  to  any  al- 
lowance of  interest  on  such  accounts,  or  any  charge  or  credit  of  interest  be- 
tween said  copartners, "  can  be  supported.  In  view  of  the  allegations  of  the 
complaint  above  quoted,  and  the  evidence  in  conformity  therewith,  (in  the  bI>- 
aence  of  finding  or  evidence  of  fraud,)  the  finding  in  question  seems  to  be  un- 
supported, or,  in  the  language  of  the  provision  of  law  referred  to,  "without 
evidence  tending  to  sustain  it,"  and  an  exception  thereto  is  well  taken  aa  to  a 
ruling  upon  a  question  of  law. 
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It  la  nnnecessarj  to  express  an  opinion  upon  the  question  wliether  the  case 
was  one  in  which,  without  evidence  of  assent  nr  agreement,  interest  could 
properly  have  been  charged  or  credited  upon  balances  of  the  partners'  ac- 
counts. That  it  is  competent  for  partners  to  agree  upon  such  allowances  of 
interest  is  unquestioned. 

We  are  asked  by  counsel  for  the  appellant,  in  case  of  a  reversal,  to  make  such 
a  judgment  as  will  limit  the  new  trial  to  a  restatement  of  the  interest  ac- 
count, or  at  most  to  a  re-examination  of  the  case  in  respect  to  th:it  account. 
This  we  are  not  authorized  to  do.  The  appeal  of  the  defendant  was  from  all 
that  part  of  the  judgment  "which  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  86,584.80,  together  with  her  costs,"  etc.  This  was  the 
wholeof  the  Judgment,  except  the  formal  adjudication  that  the  partnership 
was  dissolved,  and  the  direction  for  the  appointment  of  a  receiver.  The  as- 
certainment of  the  balance  due  to  the  plaintiff  involved  a  consideration  of  the 
whole  case,  and  an  allowance  or  rejection  of  all  the  plaintiff's  objections  to  and 
surcharges  of  the  account  filed  by  ttie  defendant.  Under  this  appeal  it  was  not 
necessary  for  the  plaintiff  to  enter  a  cross-appeal,  because  the  entire  case  is 
necessarily  reopened  by  the  reversal  of  the  judgment  in  the  respects  covered 
by  the  notice  of  the  defendant.  For  the  reasons  stated  the  judgment  must  be 
reversed,  and  a  new  trial  granted.  Judgment  reversed,  and  a  new  trial  or- 
dered before  another  referee,  with  costs  to  abide  the  event.    All  ooncur. 


GiFFORD  V.  Rising  et  aL 

(.Supreme  Court,  Cteneral  Term,  Fifth  Department.    January  11, 1889.) 

Wills — Constrtjotion — Detisb  Subject  to  Lboact — ^Teubts. 

Testator  devised  his  farm  absolutely  to  his  son,  adding :  ''Bat  the  aforesaid  prem- 
ises sh^  be  subject  to  and  liable  for  the  payment  of  the  following  named  bequests. " 
Among  tiie  latter  was  a  beauest  to  another  son  and  his  wife,  for  their  support  and 
that  of  their  family,  of  KOO  per  year,  to  he  paid  by  the  devisee  in  part  considera- 
tion of  lands  devised  to  him.  Held,  that  no  trust  arose  under  Rev.  St.  N.  Y.  pt.  8, 
c.  1,  tit.  a,  art.  2,  $  55,  subd.  8,  providing  that "  express  trusts  may  be  created  •  •  • 
to  receive  the  rents  and  profits  of  lands,  and  apply  them  to  the  use  of  any  person 
during  the  life  of  such  person,"  etc. ;  and,  the  aevisae  having  accepted  the  devise 
and  entered,  the  land  is  liable  for  the  legacies. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  lieuben  W.  Gifford  as  receiver  of  the  property  of  Chauncey  W. 
Rising,  a  judgment  debtor,  against  Chauncey  W.  Rising  and  others,  to  reach 
a  bequest  or  annuity  payable  to  Chauncey  W.  Rising  under  his  father's  will. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Bakker,  P.  J.,  and  Haiqht.  Bbadlet,  and  D>vight,  JJ. 

Henry  M.  Vavis,  for  appellant.     George  D.  Judson,  for  respondent. 

Haigmtt,  J.  This  action  is  in  the  nature  of  a  creditors'  bill,  prosecuted  b} 
the  plaintiff  as  receiver,  appointed  in  supplementary  proceedings,  to  reach  a 
bequest  or  annuity  payable  to  Chauncey  W.  Rising  under  the  will  of  his 
father,  Samuel  S.  Rising.  The  referee  has  found  as  facts  that  Samuel  S.  Ris- 
ing died  leaving  a  last  will  and  testament,  which  has  been  duly  proved  and 
admitted  to  probate  by  the  surrogate  of  Niagara  county,  in  which  he  devised 
to  his  son  Aretus  W.  Rising  his  farm,  situated  in  Niagara  county,  particu- 
larly describing  It,  but  subject  to  the  following  provisions:  "But  the  afore- 
said premises  shall  be  subject  to  and  liable  for  the  payment  of  the  following 
named  bequests  which  are  mHde  payable  by  him:  *  •  •  The  bequest  to 
Chauncey  W.  Rising,  bis  wife  and  children,  as  expressed  in  article  lifth  of 
this  will."  By  article  5  lie  gives  and  devises  to  his  son  Cliauncey  W.  Rising, 
and  to  bis  wife,  Jane,  for  their  support  and  that  of  their  family,  ii200  per 
year  from  one  year  after  his  decease,  during  their  lives,  to  be  paid  to  them  by 
Aretus  W-  Rising  semi-annually,  in  part  consideration  of  lands  devised  to 
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m.  The  referee  has  found  as  a  conclusion  of  law  that  the  9200  per  annum 
a  valirl  annuity  in  tru3t,  created  by  the  will  for  the  special  purpose  of  assur- 
g  support  and  maintenance  and  education  to  Channcey  W.  Rising  and  Jane, 
s  wife,  and  that  each  of  them  has  an  indivisible,  inalienable,  and  unassign- 
)le  interest  therein  to  the  extent  of  their  support,  maintenance,  and  educa- 
sn,  and  that  of  their  family;  and  that  the  complaint  should  be  dismissed 
)on  the  merits. 

An  exception  taken  to  this  conclusion  presents  the  only  question  which  we 
e  here  called  upon,  to  review.  If  the  provisions  of  the  will  create  a  trust, 
len  the  conclusion  should  be  sustained;  otherwise  not.  The  statute  provides 
lat  "express  trusts  may  be  created  for  any  or  either  of  the  following  pur- 
tses:  (1)  To  sell  lands  for  the  benefit  of  creditors.  (2)  To  sell,  mortgage, 
'  lease  lands  for  the  benefit  of  legatees,  or  for  the  purpose  of  satisfying  any 
large  thereon.    (8)  To  receive  the  rents  and  profits  of  lands,  and  apply  them 

the  use  of  any  person  during  the  life  of  such  person,  or  for  any  shorter 
rm;  subject  to  the  rules  prescribed  in  the  first  article  of  this  title.  (4)  To 
ceive  the  rents  and  profits  of  lands,  and  to  accumulate  the  same  for  the  pur- 
ises  and  within  the  limits  prescribed  in  the  first  article  of  this  title."  Rev. 
;.  pt.  2,  c  1,  art.  2,  tit.  2,  §  55.  Section  57  provides  that  "where  a  trust  is 
eated  to  receive  the  rents  and  profits  of  lands,  and  no  valid  direction  for  ac- 
imulation  is  given,  the  surplus  of  such  rents  and  profits,  beyond  the  sum 
lat  may  be  necessary  for  the  education  and  support  of  the  person  for  whose 
inefit  the  trust  is  created,  shall  be  liable  in  equity  to  the  claims  of  the  cred- 
ars  of  such  person,  in  the  same  manner  as  other  personal  property,  which 
innot  be  reached  by  an  execution  at  la  w. "  Section  45  provides  that "  uses  and 
usts,  except  as  authorized  and  modified  in  this  article,  are  abolished,"  etc. 
bese  provisions  pertain  to  real  estate.    Trusts  may  be  created  in  reference 

personal  estate  as  well,  and,  when  so  created,  the  creditor  or  receiver  may 
aintain  actions  in  reference  to  such  estate  in  the  same  cases  in  which  they 
ay  be  maintained  in  reference  to  real  property.  Williams  v.  TTutm,  70  N.  Y. 
'0.  But  in  the  case  under  consideration,  if  there  be  a  trust,  it  is  one  created 
it  of  real  property,  and,  in  order  to  be  valid,  must  be  within  the  provisions 
'  the  statute.  No  claim  is  made  that  any  trust  was  created  under  the  first, 
cond,  or  fourth  subdivisions  of  section  55.  If  any,  it  must  be  under  the 
lird  subdivision  of  the  section,  which  is,  to  receive  rents  and  profits  of  lands 
id  to  apply  them  to  the  use  of  some  person  designated.  But  it  will  be  ob- 
irved  upon  reference  to  the  will  that  no  rents  or  profits  are  reserved  to  be 
ceived  and  appropriated.  A  trust  is  a  right  of  property,  real  or  personal, 
;ld  by  one  party  for  the  benefit  of  another.  One  of  the  essential  features  of 
trust  is  the  creation  of  an  estate,  or  principal  sum,  from  which  rents  or 
-oflts  may  be  derived  that  may  be  used  for  tiie  benefit  of  another.  No  ex- 
-ess  words  of  trust  are  found  in  the  will.  Such,  however,  may  not  be  nec- 
sary  if  it  appear  that  it  was  the  intention  of  the  testator  to  create  a  trust, 
lie  devise  to  Aretus  is  absolute  in  terms.    It  devises  to  him  the  farm  in  fee. 

is  charged  with  the  payment  of  the  bequests  named.  He  accepted  the  terms 
id  conditions  of  the  devise,  and  entered  into  the  possession  of  the  land.  By 
I  doing  he  undertook  and  agreed  to  pay  the  bequests  cliarged  thereon,  as  they 
icarae  due  and  payable  under  the  provisions  of  the  will.  These  bequests  are 
)t  made  contingent  upon  the  collection  of  rents  or  profits  from  the  real  es- 
te  devised.  They  are,  as  expressed  in  the  wiU,  part  of  the  consideration  for 
lO  land.  In  other  words,  the  testator  took  this  means  of  dividing  up  his  es- 
te  among  his  children.  Instead  of  jtartitioning  his  farm  between  them,  he 
kve  it  all  to  one  son,  but,  upon  the  condition  of  his  doing  so,  required  him 

pay  the  legacies  charged  thereon.  These  legacies  Aretus  becomes  liable  to 
ky  on  accepting  the  conditions  and  entering  into  possession.  Payment  thereof 
ay  be  enforced  by  an  action  at  law,  even  thougli  there  may  be  no  rents  or 
ofits  from  the  lands.    In  the  case  of  Brown  v.  Knapp,  79  N.  Y.  136,  it  was 
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fadd  that  where  a  legticy  is  given,  and  is  directed  to  be  paid  by  the  exec 
who  is  a  devisee  of  real  estate,  such  estate  is  charged  with  the  payment  c 
ItgMj,  and  the  devisee,  upon  accepting  the  devise,  becomes  personally  b 
to  pay  the  legacy,  and  this,  although  the  land  devised  to  him  proves  to  Im 
in  vaJne  than  the  amount  of  the  legacy.  And  the  payment  of  such  a  If 
may  be  enforced  by  a  suit  in  equity  against  the  real  estate,  or  by  an  actio 
rectly  against  the  devisee  upon  the  promise  to  pay  implied  by  the  aooepti 
In  the  case  of  ffrtdley  v.  Qridley,  24  N.  Y.  130,  a  will  gave  M  the  tests 
real  and  personal  property,  and  declared  that  the  donee  was  to  pay  all  thi 
tator's  debts  and  a  certain  annuity.    It  was  held  that  the  acoeptanoe  c 

gift  created  a  personal  liability,  upon  which  an  action  may  be  maintain 
tw  without  any  express  promise.    See,  also.  Dodge  v.  Mofiming,  1  K.  Y. 
Van  Orden  v.  Van  Orden,  10  Johns.  29. 

If  we  are  correct  in  the  view  that  Aretus  has  become  personally  liable  t 
the  bequest  or  annuity  upon  bis  implied  promise  on  accepting  the  devi 
would  seem  to  follow  that  there  was  no  trust  created;  for,  if  there  was  a  i 
his  acceptance  of  it  wonldonly  make  him  liable  in  equity  to  account  fo 
use  made  by  him  of  the  trust  estate.  The  design  of  the  statute  was  to  « 
one  to  oontnbute  to  the  support  of  another,  who,  for  any  cause,  ought  not,  i 
judgment,  to  have  the  management  or  control  of  property,  by  vesting  Uii 
and  management  thereof  in  a  trustee  for  that  purpose.  The  title,  wh 
vested,  is  inalienable  by  the  beneficiary,  and  is  out  of  the  reach  of  bis  ci 
ois.  The  estate  vested  in  Aretus,  as  we  have  seen,  was  an  absolute  ei 
and  was  for  his  own  comfort  and  enjoyment,  subject  only  to  the  paymc 
the  legacies  mentioned  as  a  part  of  theooosideration.  He  is  not  made  a 
tee  for  the  payment  of  the  legacies  mentioned  as  a  part  of  the  oonsiden 
He  is  not  made  a  trustee,  and  is  not  liable  to  pay  as  such,  for  the  chargl 
the  payment  of  legacies  or  debts  upon  lands  creates  no  trust.  Dill  v.  Wi 
88  N.  Y.  158-158;  Livingtttm  v.  Gordon,  84  K.  Y.  136-142.  The  fact 
the  l)equest  to  Chauncey  is  an  annuity,  payable  semi-annually  during  bit 
does  not  change  the  rule.  Neither  does  the  fact  that  it  is  specified  in  th 
that  it  was  for  the  support  of  himself  and  wife  and  their  family.  An  am 
or  legacy  may  be  reached  by  creditors  in  equity,  and  the  statement  thai 
for  support  does  not  render  it  exempt.  The  case  of  Degram  v.  Claao 
Paige,  186.  appears  to  be  in  point,  and  controlling  upon  the  quesUon  pres 
on  Uito  review.  In  that  case  an  annuity  was  bequeathed  by  the  testat 
his  widow,  and  was  charged  upon  his  real  and  personal  estate.  It  was 
liable  for  the  debts  of  the  widow,  and  that  the  same  may  be  reached  by  a 
itots'  bill  against  her.  The  question  as  to  whether  the  reoei  ver  can  reach 
of  the  legacy  than  is  due  and  payable,  is  not  now  before  ns,  and  is  not  c( 
ered.  It  fcdlows  that  the  judgment  must  be  reversed,  and  a  new  trial  or 
before  another  referee,  costs  to  abide  the  final  award  of  cosbk  So  oni 
All  concur. 


LmrzENiOH  v.  Stevbns  et  aX. 
{Supreme  Court,  Special  Ttrrn^  Monroe  Ooumty.    Ks7  U,  1888.) 

FLSASiira — Amit^dhknt — ^Hjlttbb  ov  Couxsk. 

Under  Code  Civil  Froc.  N.  Y.  i  U%  which  provides  that.**  within  30  days  i 
pleading  or  the  answer  or  demurrer  thereto  is  served,  or  at  any  time  before  t 
riod  for  answering  it  expires,  the  pleading  may  be  once  amended  by  the  pa 
course,  without  costs,  and  without  prejudice  to  the  proceedings  already  hsd^" 
the  first  amendment  to  the  oompla^t  is  compelled  by  order  of  oonrt,  pltintii 
amend  the  complaint  a  second  tune,  of  course,  and  without  oosta. 

On  motion  to  compel  defendants'  attorneys  to  receive  an  amended 
plaint,  or,  upon  their  refusal,  to  substitute  the  amended  complaint  fc 
original  complaint;  Code  Civil  Proc.  §  542,  provides  that  "within  20 days 
a  pleading  or  the  answer  or  demurrer  thereto  is  served,  or  at  any  time  t 
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period  for  answering  it  expires,  the  pleading  may  be  once  amended  by  the 
y,  of  course,  withont  ooste,  and  witboat  prajudlee  to  the  proceedings  al- 
ly had." 
eo.  D.  Seed,  for  plaintifC.    0.  F.  Teomant,  for  defendants. 

BR  GimiAK.  The  original  complaint  in  this  action  was  served  upon  de- 
lants'  attorney,  November  9, 1887.  One  of  the  original  defendants  died 
it  January  21, 1888,  and  upon  stipulation  of  defendants'  attorneys  an  order 

made  bringing  in  bis  executors  as  defendants  in  his  place.  On  the  28tb 
ebruary,  1888,  defendants'  attorneys  made  a  motion  to  compel  plaintiff  to 
irately  state  and  number  the  causes  of  action,  and  to  strike  out  portions 
le  complaint,  upon  which  motion  an  order  was  made  directing  that  the 
les  of  siction  should  be  separately  stated  and  numbered,  and  the  complaint 
mended  was  served  March  17,  1888.  The  plaintifF  was,  by  the  order, 
ged  with  SIO  costs  of  motion.  On  April  4,  1888,  the  defendants*  attor- 
I  served  a  demurrer  to  the  amended  complaint  The  plaintiff's  attorney,  on 
LTlb  day  of  April,  served  upon  tbe  defendants'  attorneys  a  seoond  amended 
plaint,  and  took  an  admission  of  such  service  from  the  clerk  in  the  office 
3fendants*  attorneys,  and  who  was,  at  tbe  time,  in  charge  of  the  ofiBce. 
I  amended  complaint  waa,  on  the  19th  day  of  April,  1888,  returned  by  de- 
ants'  attinmeys  "on  tiie  ground  that  the  service  of  the  same  Is  onanttaor- 
and  withont  right,"  and  written  notice  was  at  the  same  time  given  by 
ndants'  attorneys  to  plaintiff's  attorney,  that  tbe  admissioa  of  service  made 
bis  olerk  was  not  authorized  by  defendants'  attorneys,  and  that  tbe  fact 
ich  servioe  was  unknown  to  either  of  tbe  defendants'  attorneys  nntil  the 
ning  of  the  19th,  and  that  tbe  member  of  tbe  firm  who  had  charge  of  tbe 
m  bad  been  absent  from  tbe  city  until  the  evening  of  the  19tb,  or  the 
plaint  would  have  been  returned  on  the  18th,  and  it  is  with  reference  to 
amended  complaint  that  the  present  motion  is  made.  There  are  autbori- 
In  which  it  is  said,  or  from  which  it  may  be  inferred,  that  a  party  has  a 
t,  under  section  542  of  the  Code,  to  amend  a  pleading,  of  course,  witbin 
ays  after  a  demurrer  thereto  has  been  served,  irrespective  of  what  may 
)  previously  occurred  in  tbe  cause.  Cooper  r.  Jorut,  4  Sandf .  699 ;  JerolU 
.  V.  Cohen,  1  Buer,  630;  Thomjmon  v.  Mittford,  11  How.  Pr.  278;  Uois 
insmon,  12  Abb.  Pr.  4,  20  How.  Pr.  828.  Other  cases  conflict:  WMU 
rayor,  etc.,  6  Duer,  685,  5  Abb.  Pr.  822,  14  How.  Pr.  495,— in  which  the 
e  cases  from  4  Sandf.  and  1  Duer  are  said  to  decide  nothing  in  conflict.  See, 

8anda  t.  CaikifU,  SO  How.  Pr.  1.  1  am  not  incli  ned  to  go  through  these 
i  in  an  efFort  to  reconcile  them  by  an  examination  of  the  facts  of  each,  or 
nalysis  of  the  opinions,  to  determine  what  may  be  decision  or  what  may 
Hter,  as  there  is  another  point  in  the  case  sufficient  to  dispose  of  tbe  mo- 
The  Qrst  amendment  at  the  complaint  was  not  an  exercise  of  tbe  right 
nend  of  course,  but  was  an  amendment  compelled  under  an  order  of  the 
t  granted  on  a  motion  made  by  defendants,  which  gave  plaintiff  the  right 
alee  that  amendment,  and  directed  him  to  pay  i^lO  coste  of  the  motion, 
imendment  under  that  order  was  not  an  amendment  of  course,  although 
)  is  an  intimation  in  Jeroliman  v.  Cohen,  1  Duer,  631,  the  other  way;  but 
mrtion  of  the  opinion  in  Rosi  v.  Dinsmore,  12  Abb.  Pr.  5,  20  How.  Pr. 
seems  to  me  the  correct  view.  Tbe  motion  is  granted,  but  as  the  quea- 
I  involved  are  the  subject  of  conflicting  opinions,  it  is  without  costs. 
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BiOHABDSON  V.  Yan  Yoobhis  et  oL 
(Supreme  Court,  Special  Term,  Monroe  County.    November,  1888.) 

1.  IxvA.yoT — Aonoss — Ouabdixn  ad  Liteu — Compbhsatiok. 

Under  rule  of  practice  50,  provldiag  that  ever^  attorney  or  officer  of  the  oonrt 
shall  act  as  guardian  of  any  Infant  defendant,  in  any  proceeding  against  him, 
whenever  appointed  by  the  court,  and  shall  receive  such  compensation  as  the  ooort 
deems  reasonable,  a  guardian  for  an  infant  defendant,  in  an  action  for  assault  and 
battery,  is  entitled  to  compensation,  though  there  is  no  fund  in  court  out  of  which 
compensation  can  be  directed. 

9.  Same— FKOCBEonias  to  Ehfobcb  Fathbnt— C!oktbmft. 

Under  Code  Civil  Free.  N.  Y.  S  15,  providing  that  there  shall  be  no  imprisonment 
for  the  non-payment  of  costs,  unless  awarded  by  final  judgment,  special  proceedings 
instituted  by  state  writ,  or  an  officer  of  the  court  for  misconduct,  the  allowance  to 
a  guardian  cannot  be  collected  by  contempt  proceedings,  but  is  collectible  by  execu- 
tion against  the  personalty  of  the  infant,  as  provided  In  section  770. 

8.  Samb— Who  is  Liablb— ADtn.T  Co-Dbfendant. 

An  adult  co-defendant  is  not  liable  for  such  guardian's  oomi>ensation. 

On  motions  to  vacate  order  for  guardian's  allowance,  and  to  attach  for  fail- 
are  to  pay  the  same. 

Actiou  by  Harriet  Bichardson  against  Herman  Yan  Yoorhia  and  Herman 
H.  Yan  Yoorbis,  for  aasauJt  and  battery.  Thomas  H.  Bennett  was  appointed 
guardian  ad  litem  for  Herman  H.  Yan  Yoorbis,  an  infant  defendant,  and 
was  allowed  $50  as  compensation  therefor.  Defendants  moved  to  vacate  the 
order,  and  the  guardian  moved  to  commit  the  infant  for  contempt  in  failing 
to  pay  the  amount.  Code  Civil  Froc.  N.  Y.  §  15,  provides  that  no  one  shall 
be  arrested  or  imprisoned  for  failure  to  pay  any  order  for  costs,  except  upon 
final  judgment,  special  proceedings  instituted  by  state  writ,  or  costs  awarded 
against  an  attorney  or  officer  of  court  for  misconduct.  Section  779  provides 
that  costs  may  be  collected  by  execution  against  the  personalty  of  the  person 
liable  therefor. 

Thomas  H.  Bennett,  guardian  ad  litem,  pro  te.  John  H,  Van  Voorhis, 
for  defendants. 

Adams,  J.    It  was  conceded  upon  the  argument  of  these  motions  that 
each  was  subject  to  the  application  of  the  same  legal  principles,  and  they  will 
therefore  be  considered  as  one.    It  appears  quite  satisfactorily  from  the  mo- 
tion  papers  that  Thomas  H.  Bennett,  £sq.»  who  is  an  attorney  and  officer  of 
this  court,  was  duly  appointed  guardian  ad  litem  for  the  defendant  Herman 
H.  Yan  Yoorbis,  who,  at  the  time  of  such  appointment,  was  an  infant,  and 
that  such  appointment  was  regularly  made  upon  the  application  of  the  plain- 
tiff in  the  action  after  the  infant  had  been  afforded  an  opportunity  to  select 
his  own  guardian.    It  further  appears  that  after  the  appointment  of   Mr. 
Bennett  had  been  thus  made  he  applied  himself  diligently  and  faithfully  to 
the  preparation  of  the  case  for  trial,  acting  in  conjunction  with  the  attorney 
of  record  for  the  defendant  Herman  Yan  Yoorbis,  the  father  of  Herman  H. 
Yan  Yoorhis.     He  was  associated  upon  the  trial  with  such  attorney,  and  ren- 
dered valuable  service  in  behalf  of  his  ward.    Tne  action  was  brought  against 
the  defendants  to  recover  damages  for  an  assault  and  battery  committed  by 
them  upon  the  person  of  the  plaintiff,  and  was  tried  at  the  Ontario  circuit  in 
May  last.    At  the  close  of  the  trial,  and  while  both  defendants,  as  well  as  the 
attorney  for  Herman  Yan  Yoorhis,  were  in  court,  the  guanlian  applied  to 
the  court  for  an  order  Qxing  his  compensation  for  tlie  services  he  had  ren- 
dered the  defendant  Herman  H.  Yan  Yoorhis.    The  court  thereupon  notititni 
such  guardian,  as  well  as  the  attorney  for  Herman  Yan  Voorhis,  that  he> 
would  bear  the  application  at  a  subsequent  time  and  place,  which  were  then 
named.    At  the  time  and  place  thus  fixed  upon,  the  guardian  furnished  tiie 
court  with  the  affidavit  specified  in   rule  50.  and  an  order  was  thereupon 
made,  granting  him  an  allowance  of  $50  as  compensation  for  the  serv^ices 
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h  he  had  rendered  in  the  action.  No  objection  was  madp.  either  then  or 
e  close  of  tlie  trial,  by  the  infant  or  his  co-defendant,  to  the  granting  of 
lowance  to  the  guardian,  nor  was  any  intimation  made  to  the  court  that 
[uardian  was  not  justly  entitled  to  a  reasonable  compensation  for  the  serv- 
which  he  had  rendered.  The  order,  as  entered,  directs  that  such  sum 
30  shall  be  paid  by  both  of  the  defendants,  and,  subsequent  to  its  entry, 
nand  was  made  upon  them  for  the  payment  of  the  sum  therein  specified, 
b  was  refused;  hence  this  application  to  punish  them  for  a  disobedience 
le  provisions  of  the  order.  It  is  now  contended  by  the  counsel  for  the 
idants,  who  has  been  retained  by  them  since  the  trial  of  the  action,  that 
rder  should  be  vacated,  for  the  reason  that  it  is  not  within  the  contem- 
Dn  of  rule  50  that  compensation  for  a  guardian  ad  litem  should  be  fixed 
le  court,  save  in  cases  where  there  is  a  fund  in  court  from  which  pay- 
;  can  be  directed.  It  is  further  contended  that  in  no  event  is  the  defend- 
ELerman  Van  Yoorbis  to  be  charged  with  the  payment  of  whatever  com- 
iktion  may  be  awarded  to  the  guardian  for  the  services  rendered  his  in- 
co-defendant,  and  that,  so  far  as  the  payment  of  such  compensation  is 
srned,  it  must  be  collected  in  the  usual  manner,  and  that  the  refusal  of 
efendants  to  pay  does  not  furnish  the  basis  for  a  proceeding  as  for  a 
>mpt  of  court. 

tiile  the  question  as  to  the  right  of  tlie  court  to  fix  the  compensation  of  a 
lian  ad  litem  in  an  action  of  this  character,  where  there  is  no  fund  in 
;,  is  one  which  does  not  appear  to  have  been  expressly  adjudicated,  yet 
eful  reading  of  the  rule  in  question  would  seem  to  indicate  that  it  was 
ned  to  embrace  all  actions  and  proceedings  in  which  it  became  necessary 
le  court  to  call  upon  one  of  its  oflicers  to  act  as  a  guardian  or  next  friend 
infant  defendant.  Indeed,  the  language  of  the  rule  is  so  clear  and  explicit 
10  other  construction  can  he  given  to  it,  for  it  reads:  "It  shall  be  the  duty 
ery  attorney  or  ofiScerof  the  court  to  act  as  the  guardian  of  any  infant  de- 
tnt,  in  any  suit  or  proceeding  against  him,  whenever  appointed  for  that 
3se  by  an  order  of  this  court;  and  it  shall  be  the  duty  of  such  guardian 
amine  into  the  circumstances  of  the  case,  so  far  as  to  enable  him  to 
i  the  proper  defense,  when  necessary  for  the  protection  of  the  rights  of 
ifant;  and  he  shall  be  entitled  to  such  compensation  for  bis  services  as 
curt  may  deem  reasonable."  And  this  language  is  substantially  the 
as  that  employed  by  the  old  court  of  chancery  in  its  rule  No.  143.  Now, 
I  it  is  true  that  the  coui-t  has  no  fund  within  its  jurisdiction  out  of  which 
1  direct  compensation  to  be  paid,  it  is  equally  true  that  the  infant  is  its 
,  whose  interests  it  is  bound  to  protect,  and  to  that  end  it  will  see  that  all 
T  steps  and  precautions  are  taken.  Therefore  it  follows  that  the  court 
lirect  one  of  its  offlcei-s  to  act  on  behalf  of  the  infant,  "to  examine  into 
iroumstances  of  the  case,  so  far  as  to  enable  him  to  make  the  proper  de- 
,  when  necessary  for  the  protection  of  the  riglits  of  the  infant."  As 
leen  well  said  by  a  recognized  authority  upon  the  subject,  the  court  is 
oaely  anxious  to  encourage  to  every  possible  extent  whoever  will  stand 
ird  in  the  character  of  next  friend  on  behalf  of  infants;  and  will  there- 
wbenever  it  can  be  done,  allow  the  next  friend  the  costs  of  any  proceed- 
Qstituted  by  him  for  tlie  infant's  benefit  out  of  the  infant's  estate,  pro- 
be appears  to  have  acted  in  good  faith  for  the  benefit  of  the  infant,  2 
Cb.  Fr.  207.  If,  therefore,  the  infant  is  a  ward  of  the  court,  and  as 
is  entitled  to  its  protection,  even  to  the  extent  of  the  appointment  of 
f  its  ofiicers  as  his  next  friend  or  guardian,  tliere  is  no  good  reason  why 
>urt  should  not  require  the  infant,  out  of  his  estate,  where  he  has  any, 
^e  proper  compensation  to  the  oflicer  who  has  thus  befriended  him  and 
3ted  bis  interest.  The  attorney,  when  he  accepts  the  trust  which  is  thus 
led  upon  him  by  the  order  of  the  court,  undertakes  to  manage  the  case 
:ba]f  of  his  infant  ward  with  care  and  fidelity,  and  if,  in  any  case,  the 
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interests  of  the  infant  should  suffer  bj  the  neglect  or  mismanagement  o 
guardian,  the  latter  would  undoubtedly  be  liable  for  any  damage  sust 
by  reason  thereof.  In  this  case,  as  has  already  been  said,  it  appears  t 
satisfaction  of  the  court  that  the  guardian  has  employed  more  than  ordi 
care  and  diligence  in  the  protection  of  the  interests  of  his  ward,  and  he  L 
tainly  entitled  to  receive  suitable  compensation  therefor.  The  amount  n 
in  the  order  appeared  to  the  court,  at  the  time  the  same  was  granted, 
just  and  fair,  and  no  good  reason  is  now  presented  for  changing  that  sm^ 

The  order  in  question  was  an  adjudication  by  the  court  between  the  g 
ian  and  his  w<ird,  so  far  as  the  question  of  compensntion  is  concerned 
the  amount  thus  fixed  is  a  claim  against  the  estate  of  the  infant,  for  the  c 
tion  of  which  the  Code  provides  a  suitable  remedy.  Code  Civil  Proc.  § 
779.  Such  being  the  case,  the  guardian  must  avail  himself  of  that  rei 
and,  in  the  opinion  of  the  court,  cannot  proceed  against  the  defendants 
contempt  in  case  of  their  refusal  to  pay  upon  his  demand.  It  was  not  tl 
sign  of  the  court  at  the  time  the  order  in  question  was  granted  to  charj 
defendant  Herman  Van  Voorhis  with  the  payment  of  the  guardian's  cor 
sation,  nor  does  the  argument  of  the  learned  counsel  upon  this  applic 
impress  the  court  with  the  idea  that  he  can  be  thus  charged. 

For  the  reasons  thus  stated  I  am  forced  to  the  conclusion  that  the  m 
to  vacate  the  order  should  be  granted,  so  far  as  the  defendant  Hermar 
Voorhis  is  concerned,  and  denied  so  t&i  as  it  affects  the  defendant  He 
H.  Van  Voorhis,  and  that  the  motion  to  punish  for  contempt  should  a 
denied;  but,  inasmuch  as  these  motions  present  somewhat  novel  questioi 
the  consideration  of  the  court,  concerning  which,  as  has  «lready  been 
gested,  there  appears  to  have  been  no  adjudication,  no  costs  are  allow 
either  party. 

United  States  Lifk  Ins.  Co.  v.  Gase  «t  at, 
(Supreme  Court,  Special  Term,  New  York  County.    July  3S,  188&) 

L  HOBTSAOB&— FoBBOixjsuBS— AcTTOir  vo*  DsncosKCT— Lbatb  to  Smt. 

On  a  Bale  in  partition  between  heirs  a  part  of  the  prioe  wss  deposited  ft 
ment  of  decedent's  debts,  for  whicb  the  realty  mlgrht  oe  liable.  HeUi,  that 
tion  to  apply  the  fund  to  the  payment  of  a  d^ciency  judgment  in  mortgagi 
olosTire  could  not  be  brought  without  leave  of  the  court  in  which  the  forec 
was  brought;  Code  Civil  Proo.  N.  T.  }  1088,  providing  that,  pending  or  afte 
lodgment  for  plaintift  in  an  action  to  foteelose  a  morteage  on  land,  no  actioi 
be  commenced  to  recover  any  part  of  the  mortgage  debt  withoat  laiave  of  thi 
in  which  the  former  action  was  brought. 

i.  Flsadino — CoMPi:.A.iNT — Leave  to  Sub. 

In  an  action  which  can  be  brought  only  by  leave  of  court  the  complaint  n 
lege  that  leave  has  been  obtained. 

On  demurrer  to  the  complaint. 

Action  by  United  States  Life  Insurance  Company  against  Eleanor  P. 
and  others.    The  complaint  alleged  that  Cornelius  Foillon  died  intestate 
ing  insafBcient  personalty  to  pay  his  debts,  owing  plaintiff  and  others 
his  heirs  sued  for  partition  of  his  realty,  and  obtained  a  sale  of  it;  that 
of  the  purchasers  refused  to  take  title,  unless  a  part  of  the  proceeds  suf 
to  pay  decedent's  debts  should  be  deposited  with  the  United  States  Trust 
pany  to  be  used  for  the  payment  of  such  debts;  and  that  $20,000  were 
ited  with  that  company  to  pay  debts  for  which  the  real  estate  might  be 
or  could  be  sold  or  applied;  and  prays  that  plaintiff  be  paid  out  of  the 
and,  if  its  share  is  sufficient,  that  it  have  judgment  for  the  balance  i^ 
the  heirs  to  the  extent  of  their  inheritance.    Defendant  Gage  demurs 
complaint.    Another  demurrer  was  passed  upon  in  the  case  mentioned 
opinion.     By  Code  Civil  Proc.  N.  Y.  §  1628,  "while  an  action  to  fore< 
mortgage  upon  re;d  property  is  pending,  orafteir  final  judgment  for  the 
tiff  therein,  no  other  action  shall  be  commenced  or  maintained  to  recovi 
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of  the  mortgage  debt,  without  leave  of  the  court  in  which  the  former  so* 

was  brought." 

y,  Candler  di  Brush,  for  plaintiff.     WelUalty  9.  Gage,  for  defendants. 

GRAHAM,  J.  When  the  complaint  was  before  the  general  term  it  was 
i  held  tliat  but  one  cause  of  action  is  set  forth  in  the  complaint,  and  that 
:»use  of  action  "to  enforce  a  right  given  to  the  creditors  of  Cornelius 
on,  of  which  plaintiff  is  one.  by  his  heirs  at  law,  at  the  instance  of  pur- 
ers  at  the  partition  sale,  to  be  paid  their  debts  out  of  certain  moneys  de- 
:ed  for  their  benefit  with  the  defendant,  the  United  States  Trust  Company, 
ih  right  is  dependent  upon  the  establishment  of  the  claims  against  the 
lofFoIllon.assuch."  15  N.  Y.  St.  Bep.  242.  The  complaint  alleging  that 
lemand  due  from  Foillon  to  the  plaintiff  consists  of  a  judgment  for  a  de- 
lay in  an  action  for  the  foreclosure  of  a  mortgage,  section  1628  of  the 
I  applies ;  and  as  this  is  an  action  other  than  an  action  to  foreclose  the 
:gage,  and  is  brought  to  recover  a  part  of  the  mortgage  debt,  it  cannot  be 
menced  without  leave  of  the  court  in  which  the  former  foreclosure  action 
brought.  Leave  of  the  court  was  therefore  necessary  before  the  action 
i  be  maintained. 

lave  concluded  to  follow  the  decision  of  the  presiding  justice  In  the  case 
^auselt  V.  Fine,  18  Abb.  N.  C.  144,  where  be  held  that  a  complaint  was 
lent  which  did  not  allege  that  leave  of  the  court  had  been  obtained.  The 
urrer  must  be  sustained,  and  judgment  ordered  for  the  defendant,  with 
i;  with  leave  to  plaintiff  to  amend  its  complaint  on  payment  of  one  bill  of 
i  to  the  defendant  Eleanor  P.  Gage,  she  being  the  only  person  who  lias 
)d  this  point. 

BD  OF  Health  of  Yillaoe  of  New  Briqhton  e.  Casbt  «t  al.. 
Trustees  of  School-Dist.  Ko.  1. 
(Supreme  Court,  Special  Term,  RMimond  County.    June  0, 1888.) 

kNCB— PoLLUnOS  or  StbBAM— INJUNOTIOH. 

The  draining  of  privies  connected  with  a  publio  school  into  a  small,  open  brook 
lowing  through  a  village  in  whiota  the  school  is  situated  is  a  publio  nuisance,  and 
riil  be  enjcdned. 

oceedings  to  enjoin  the  maintenance  of  a  public  nuisance.    On  final 

ing. 

tlvin  D.  Van  Name,  for  plaintiff.    Qemge  J.  Qreenfleld,  for  defendants. 

LBNAiu),  P.  J.,  found  as  follows:  First.  That  the  plaintiff,  the  board  of 
:b  of  the  village  of  New  Brighton,  is  a  department  and  corporation  ere- 

pursuant  to  chapter  324  of  the  Laws  of  1850,  entitled  "An  act  for  the 
jrvation  of  the  public  health, "  and  the  acta  amendatory  thereof,  and  chap- 
70  of  the  Laws  of  1885,  entitled  "  An  act  for  the  preservation  of  the  pub- 
ealtb,  and  the  registration  of  vital  statistics, "  and  the  acts  amendatory 
•of.    Second.  That  the  defendants  were  the  trustees  of  school-district  No. 

the  town  of  Castleton,  in  the  county  of  liichmond.  Third.  That  the 
a;e  of  New  Brighton  and  the  town  of  Castleton  are  the  same  territory, 
co-extensive.  Fourth.  That  the  defendants  as  trustees  of  said  school- 
ict,  are  in  possession  of  school  lands  and  sctiool  premises  situate  in  the 
village.  Fifth.  That  many  pupils  are  attending  the  school  on  the  said 
and  premises,  and  all  under  the  supervision  of  the  said  defendants;  that 
le  privies  on  the  school  premises  are  used  by  said  pupils,  and  all  of  said 
es  flow  by  means  of  pipes,  which  are  under  the  control  of  the  said  de- 
ints,  into  a  brook  through  the  said  village,  commonly  called  the  "  Arrietta 
t  Brook."  Sixth.  That  the  said  brook  is  an  open  one,  and  in  some  seasons 
e  jear  contains  but  little  water:  that  the  saoie,  after  receiving  the  sew- 
)  from  the  said  privies,  flows  through  a  thickly  populated  part  of  the 
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village.  Seventh.  That  the  conditions  referred  to  constitute  a  public  nui- 
sance, and  are  detriments]  to  life  and  the  public  health.  Eighth.  That  on  or 
about  the  14th  day  of  April,  1887,  Theodore  Walser,  an  inhabitant  of  said  vil- 
lage of  New  Brighton,  filed  with  the  said  board  of  health  a  complaint,  alleg- 
ing that  the  said  conditions  existed.  Ninth.  That  thereafter  the  said  Theo- 
dore Walser  filed  with  the  said  board  of  health  a  further  written  complaint, 
alleging  that  conditions  detrimental  to  life  and  to  public  health,  and  causes 
of  danger  to  the  public  health,  existed  in  and  about  the  school  premises  situ- 
ate near  the  line  of  the  water-course  known  as  the  "Arrietta  Street  Brook,"  of 
which  premises  the  defendants  were  the  occupants  and  owners;  that  this 
water-course  lies  near  Kichmond  turnpike,  and  runs  in  an  easterly  direction 
through  natural  depressions  from  a  point  south  of  Brighton  avenue  and  Kich- 
mond  turnpike  to  the  waters  of  Xew  York  bay;  that  on  said  premises  were 
water-closets  and  waste  connections  through  a  drain  pipe;  that  from  said 
privies  and  through  said  drains  excremental  and  putrescible  matter  was  con- 
veyed to  and  deposited  in  the  aforesaid  water-course;  that  by  reason  of  all  of 
the  above  a  public  nuisance  was  created  and  maintained,  whereby  fatal  diseases 
were  engendered  and  fostered ;  that  the  prevention  of  disease  and  preserva- 
tion of  the  public  health  required  the  suppression  and  removal  of  the  said  nui- 
sance. Tenth.  That  thereupon  the  said  board  ordered  the  said  trustees  of  the 
said  school-district  to  abate  the  said  nuisance  by  disconnecting  all  privies  from 
the  said  water-course.  Eleventh.  That  on  or  about  the  6th  day  of  May,  1887, 
a  copy  of  this  order  was  served  upon  the  defendants.  Twelfth.  That  on  the 
2d  day  of  July,  1887,  a  notice  in  writing,  issued  by  the  said  board  of  health, 
notifying  the  defendants  to  show  cause  at  a  special  meeting  of  the  plaintiff  to 
be  held  at  the  village  hall,  was  served  upon  the  said  defendants.  Thirteenth. 
That  the  defendant  William  C.  Casey  appeared  before  the  said  board  on  be- 
half of  the  said  trustees,  and  presented  testimony  in  their  behalf.  Four- 
teenth. That  then  and  there  a  hearing  was  had,  testimony  on  behalf  of  the 
complainant  was  given,  and  the  testimony  on  behalf  of  the  defendants  was  re- 
ceived, and  an  opportunity  given  to  either  side  to  cross-examine  witnesses. 
Fifteenth.  That  after  having  afforded  an  opportunity  to  all  who  desired  to  be 
heard,  and  all  who  desired  having  been  heard,  and  after  due  deliberation,  and 
on  or  about  the  6th  day  of  July,  1887,  the  said  l)oard  of  health  adjudicated 
that  the  said  conditions  constituted  a  public  nuisance,  and  were  detrimental 
to  life  and  to  public  health,  and  were  causes  of  danger  to  the  public  health, 
and  they  made  an  order  that  forthwith  the  said  defendants  abate  and  remove 
said  nuisance  by  disconnecting  the  water-closets,  privies,  or  sewer-pipes  from 
the  said  water-course.  Sixteenth.  That  on  the  8th  day  of  July,  1887,  the  said 
order  that  the  said  defendants  abate  the  said  nuisance  was  duly  served  on  de- 
fendants. Seventeenth.  That  the  said  conditions  still  exist,  and  that  the  said 
defendants  did  not  disconnect  their  said  privies  and  drains  from  the  said  brook, 
and  that  they  still  continue  to  drain  the  same  into  the  said  brook.  Eight- 
eenth. That  the  said  board  of  health  has  not  revoked  its  said  orders. 

AS  MATTEKS  OF  LAW. 

First.  The  draining  of  the  said  privies  into  the  said  brook  constitutes  a 
public  nuisance,  detrimental  to  life  and  to  public  health.  Second.  That  the 
plaintiff  is  entitled  to  the  relief  demanded  in  the  complaint  and  for  an  injunc- 
tion forever  restraining  the  defendants,  their  successors,  servants,  and  agents, 
and  the  servants  and  agents  of  their  successors,  from  draining  any  privies, 
sewer-pipes,  and  closets  into  the  said  brook,  and  from  connecting  any  privies, 
closets,  or  sewer-pipes  with  said  brook,  or  with  any  pipes  or  drains  leading 
into  the  said  brook,  and  from  violating  in  any  way  the  said  orders  of  the  said 
board.  Third.  That  the  plaintiff  is  entitled  to  judgment  for  the  said  injunc- 
tion. Thirty  days'  time  is  allowed  from  the  entry  hereof  to  comply  with  the 
judgment. 
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Pbofuc  e.  North  River  Suoar  Befimino  Co. 
(Ctrowtt  Court,  New  York  Counly.    Jannary  9, 1889.) 

COXPOBATIOHa — CoJCBINATlOIfS — CORPORATB  AOTS — "TRUSTS.  " 

Under  a  "trust  deed,"  all  the  shareholders  of  certain  corporations  engaged  in 
sugar  refining  surrendered  all  their  stock  to  11  persons  -as  trustees,  and  received 
therefor  "trust  certificates, "  issued  by  the  11  to  the  several  corporations  in  propor- 
tion to  the  value  of  their  respective  plants.  Certain  partnerships  engaged  in  the 
same  business  took  corporate  form  for  the  sole  purpose  of  becoming  members  of  the 
trust.  The  11  trustees  were  to  receive  the  profits  from  every  plant,  and  divide 
them,  in  the  shape  of  dividends  on  the  trust  certificates,  among  the  several  holders. 
A  dividend  of  2W  per  cent,  was  In  fact  declared  and  paid  from  profits  paid  in  by  the 
several  corporations.  Although  each  corporation  retained  its  board  of  directors, 
these  had  no  power,  and  held  office  at  the  pleasure  of  the  trustees.  For  the  benefit 
of  the  combination,  and  under  authority  of  the  deed,  mortgages  were  placed  upon 
the  property  of  some  of  the  corporations.  Held,  that  this  was  corporate  combina- 
tion, as  distinguished  from  an  agreement  among  shareholders. 
Sake — Unlawpol  Combinations—  Forfeiture. 

A  corporation  entering  into  such  combination,  In  effect  a  consolidation  or  part- 
nership of  corporations,  has  abused  its  powers,  and  exercised  privileges  not  con- 
ferred upon  It  by  law,  and  the  state  is  entitled  to  a  torfeitare  of  Its  franchises. 
Same— Restraint  or  Trade— Mokofolibs. 

The  purposes  of  the  combination,  as  stated  in  the  deed,  were,  inter  aUa,  "(8)  to 
furnish  protection  against  unlawful  combinations  of  labor;  (4)  to  protect  against 
inducements  to  lower  the  standard  of  refined  sugars;  *  *  *  (5;  generally,  to 
promote  the  Interests  of  the  parties  hereto  in  all  lawful  and  suitable  ways. "  Pro- 
vision was  made  for  bringing  in  every  other  existing  refinery,  and  four  others  were 
In  fact  afterwards  brought  in.  While  the  entire  operations  of  all  the  corporations 
were  practically  controlled  by  the  11  trustees,  they  themselves  had  no  corporate  ex- 
istence. Held,  that  the  combination  was  nnlawinl,  as  being  in  restraint  of  tradit, 
and  tending  to  create  a  dangerous  monopoly;  and  this,  notwithstanding  sugar  may 
be  produced  in  indefinite  quantities.' 

Action  in  tbe  nature  of  quo  warranto,  brought  by  the  people  of  the  state  of 
ew  York,  for  the  forfeiture  of  tbe  defendant's  corporate  franchisee,  and  for 
I  dissolution. 

Atty.  Gen.  CTutrlea  F.  Tabor  and  Roger  A.  Pryor,  for  the  People.  Charles 
.  Daly,  James  C.  Carter,  and  John  E.  Parsons,  for  defendant. 

Barrett,  J.  The  questions  to  be  decided  in  this  case  are,  whether  the 
ts  complained  of  are  corporate  acts,  and  if  so,  whether  such  corporate  acts 
e  grounds  of  forfeiture,  within  section  1798  of  ttie  Code  of  Civil  Procedure, 
le  people  rest  their  case  primarily  upon  the  second  and  fifth  subdivisions  of 
is  section,  claiming,  under  the  second  subdivision,  that  the  defendant  has 
)ecou)e  liable  to  be  dissolved  by  the  abuse  of  its  powers,"  and  under  the  fifth 
at  it  has  exercised  privileges  or  franchises  not  conferred  upon  it  by  law. 
le  act  complained  uf  in  this  connection  is  the  defendant's  participation  in  a 
mbination  between  the  owners  of  certain  sugar  refineries.  Tbe  combina- 
>n  comprises  all  the  sugar  refineries  in  this  state,  and,  with  a  few  excep- 
>iis,  in  the  United  States.  This  vast  combination  is  denounced  by  the  peo- 
e  as  a  public  menace,  as  preventive  of  competition,  and  as  tending  to  con- 
oi  prices  and  create  a  monopoly.  It  is  defended  by  tbe  corporation  as  the 
ere  individual  acts  of  its  stockholders,  in  nowise  binding  upon  it,  and  at 
I  events  as  a  harmless  association,  constituting  nothing  more  serious  than 
I  unusually  large  partnership;  in  other  words,  a  lawful  blending  of  Individ- 
i  interests  in  a  joint  arrangement  for  mutual  protection  and  benefit. 
The  firat  question,  then,  to  be  considered,  is  whether  the  corporation,  as 
cb,  has  entered  into  this  combination;  for,  if  it  has  not,  clearly  it  cannot  be 


'  For  discussions  of  the  validity  of  contracts  tending  to  form  monopolies,  and  in  r& 
raint  of  trade,  see  full  and  exhaustive  notes  to  Telegraph  Co.  v.  Railway  Co.,  11  Fed. 

f».l;  Car  (Jo.  v.  Railway  Co.,  Id.  02.5;  Sharp  v.  Whiteside,  19  Fed.  Rep.  156.    See.also, 
ph  V.  Machinery  Co.,  28  Fed.  Hep.  553,  and  note;  Lumber  Co.  v.  Hayes,  (Cal)  \i 
c  Bep.  891,  and  note;  Coke  Co.  v.  Coke  Co.,  (HI.)  13  N.  B.  Rep.  189. 
v.3N.Y.8.no.6— 26 
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deprived  of  its  franchises  because  of  independent  and  several  acts,  however 
illegal,  of  its  atoekholdera.  To  a  proper  appreciation  and  solution  of  this  ques- 
tion, the  precise  facts  oausl;  be  gleaned,  and  the  foundation  of  the  transaction 
minutely  analyzed.  Such  analysis  will  also  and  necessarily  throw  a  dear  light, 
upon  the  purposes  of  the  project,  and  thus  aid  in  the  solution  of  the  second 
question,  namely,  whether  the  connbination  is  the  innocent  Hssoeiation  claimed 
by  tlie  defendant,  or  the  unlawful  one  charged  by  the  plaintiff.  Let  us,  then, 
consider  the  foundation  of  the  combination.  It  rests  upon  a  written  agree- 
ment, which  has  been  styled  the  "trust  deed."  At  the  tiipe  this  deed  was  pre- 
pared sugar  refineries  in  this  state  and  country  were  variously  organized. 
Some  were  simple  partnerships,  others  corporations.  Evidently  the  tirst  step 
conterapliited  by  the  author  of  the  scheme  was  liarmuny  in  the  fundamental 
business  basis  of  each  reflnei'y.  The  combination  never  could  have  been  suc- 
cessfully created  upon  the  basis  of  a  special  or  quasi  partnership  arrangement 
between  partnerships  and  corporations.  It  was  necessary,  therefore,  either 
to  turn  the  corporations  into  partnerships,  or  the  partnerships  into  corpora- 
tions. It  did  not  require  the  astute  roind  that  prepared  this  most  original  in- 
strument to  perceive  that  an  aggregation  of  partnerships,  witli  tlie  dangers  re- 
sulting from  death  and  the  exercise  of  individual  power,  would  never  effect 
safe  and  perman«nt  cohesion.  Accordingly  we  find,  as  one  of  the  first  pix> 
vlsions  in  the  deed,  and  as  the  basis  of  the  so-called  trust  structure,  a  condition, 
in  substance,  that  the  partnerships  shall  all  beturnedintocorporations.  This, 
in  fact,  was  done;  and  thus  several  of  these  corporations  were  orgHnized  for 
the  express  purpose  of  creating  the  very  sliares  of  capital  stock  through  which 
the  combination  was  to  be  formed.  Partners  look  on  corporation  garb,  be- 
came shareholders,  and,  as  such,  fitted  themselves  to  enter  the  combination 
within  the  terms  of  the  deed.  Having  thus  provided  for  uniformity  of  cor- 
poration existence,  the  deed  specifies  what  is  to  be  done  by  each  of  the  corpo- 
rations, formed  or  to  be  formed.  The  corporations  already  formed  agree  for 
themselves,  and  the  partnerships  agree  for  those  corporations  which  they  are 
to  form,  that  all  the  shares  of  the  capital  stock  of  all  the  corporations  shajl  be 
transferred  to  a  board,  consisting  of  11  persona,  (named  In  the  deed,)  as  trus- 
tees, to  be  held  by  them  and  their  successors  strictly  as  joint  tenants,  subject 
to  the  purposes  set  forth  in  the  deed.  These  purposes  are  declared  to  be: 
"(1)  Topromoteeconomy  of  administration;  to  reduce  the  cost  of  refining, — 
thus  enabling  the  price  of  sugar  to  be  kept  as  low  as  is  consistent  with  rea- 
sonable profit.  (2)  To  give  to  each  reflnety  the  benefit  of  all  appliances  and 
processes  known  or  used  by  the  others,  and  useful  to  improve  the  quality  and 
diminisli  the  cost  of  refined  sugar  (3)  To  furnish  protection  against  unlaw- 
ful combinations  of  labor  (4)  To  protect  against  inducements  to  lower  the 
standard  of  refined  sugars.  (5)  Generally,  to  promote  the  interests  of  the 
parties  hereto  in  all  lawful  and  suitable  ways." 

The  board  is  authorized  to  make  by-laws,  to  appoint  from  its  members  a 
president,  vice-president,  treasurer,  and  committees,  and  to  prescribe  their  du- 
ties and  powers.  The  board  is  thus  clothed  with  a  power  co-extensive  witli 
the  specified  objects  of  the  agreement,  as  applied  to  the  business  of  each  re- 
finery;  and  it  may  confer  the  executive  working  of  that  power  upon  a  presi- 
dent or  vice-president.  Having  thus  formed  the  trust,  named  the  trustees, 
and  specified  their  powers,  the  deed  proceeds  to  indicate  the  persons  for  whom 
the  trust  is  created,  and  the  duties  of  the  trustees  with  regard  to  such  persons. 
The  eestuts  que  truatent  are,  of  course,  the  entire  body  of  stockholders  of  the 
aggregated  corporations.  It  will  be  observed  that  these  stockholders  do  not 
sell  a  single  share  of  their  stock;  yet  they  transfer  the  entire  block  to  11  gen- 
tlemen, who  are  thereafter  to  stand  in  their  shoes.  They  would  naturally 
look  for  some  acknowledgment  from  their  trustees  of  the  receipt  of  their 
shares,  and  of  the  obligations  which  the  trust  imposes.  The  deed  proceeds  to 
furnish  this  in  the  shape  of  what  are  termed  "trust  certtfioates."    Thes«  certifi- 
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ntoa  are  not  to  exceed  $50,000,000,  and  are  to  be  divided  in  500,000  shares, 
acii  of  $100.  They  are  to  be  divided  by  tlie  11  trustees  among  the  several 
Bflneries  in  due  proportion  to  the  value  of  their  respective  plants,  and  the  re- 
nerles  are  then  to  sub-divide  the  bloclcs  of  certificates  so  assigned  to  them 
niong  the  eestuit  que  trustent  in  proportion  to  the  stock  of  the  corporation 
rhich  each  cestui  qite  trust  held  prior  to  the  transfer  to  the  trust  board.  Tlie 
jrm  of  the  trust  certificate  is  precisely  like  the  certificate  of  stock  in  a  cor- 
oration.  The  11  trustees  are  not  named,  but  are  styled  "The  Sugar  HeBner- 
»  Ck)mpany,"  and  each  certificate  specifies  that  it  is  issued  under  and  sub- 
set to  the  provisions  of  the  trust  deed.  The  usual  blank  form  of  assignment 
nd  power  of  attorney  is  indorsed  upon  this  ceitiflcate  with  an  addendum  to 
16  effect  that  ihe  assignee,  by  accepting  the  transfer,  assents  to  the  terms  of 
le  trust  deed.  To  avoid  confusion  of  thought,  and  to  distinguish  clearly  be- 
ffeea  the  11  trustees  constituted  by  the  deed  and  the  trustees  of  the  various 
srporations,  we  will  hereafter  speak  of  the  former  as  the  "trust  board"  ot 
the  trustees,"  and  of  the  latter  as  "the  directors." 

Upon  the  acceptance  of  the  trust  certificates  the  original  corporate  share- 
older  ceases  to  liold  any  further  relations  with  his  particular  corporation,  and 
lenceforward  he  is  treated  as  a  shareholder  in  the  trust  board.  He  can  no 
)nger  receive  a  dividend  from  his  particular  corporation,  nor,  indeed',  can 
16  latter  ever  again  declare  a  dividend.  Each  corporation  is  thereafter  bound 
y  a  special  provision  in  the  deed  to  pay  over  the  profits  arising  from  its  busi> 
ess  to  the  trust  board.  No  discretion  on  that  head  is  left  in  the  directors 
f  the  various  corporations.  They  cannot  use  any  part  of  such  profits  for 
etterments  or  improved  machinery  or  increased  capacity, — certainly  not 
rithout  the  consent  of  the  trust  board, — but  must  pay  over  all  the  profits 
irectly  to  the  trustees;  nor  can  even  the  latter  declare  a  dividend  upon  the 
rust  certificates  allotted  to  the  shareholders  of  any  one  corporation,  payable 
ut  of  the  profits  received  from  any  such  corporation.  On  the  contrary,  their 
uty  is  to  blend  all  the  profits  received  from  all  the  corporations  into  on« 
rand  mass,  and  from  that  aggregation  of  profits  declare  such  dividends  as 
hey,  in  their  judgment,  deem  appropriate,  to  be  proportionately  distributed 
)  the  holder  of  each  trust  certificate.  To  emphasize  these  positions,  it  may 
e  well  to  qnote  the  precise  language  of  the  deed:  '^Profits.  The  proHte 
rising  from  the  business  of  each  corporation  shall  be  paid  over  by  it  to  the 
oard  hereby  created,  and  the  aggregate  of  said  profits,  or  such  amounts  as 
lay  be  designated  for  dividends,  shall  be  proportionately  distributed  by  said 
oard,  at  such  time  as  it  may  determine,  to  the  holders  of  the  certificates  is- 
ued  by  said  board  for  capital  stock  as  hereinbefore  provided." 

Thus  it  will  be  seen  that  these  dividends  are  not  to  be  declared  or  distributed 
pon  the  aggregate  capital  stock  of  the  corporations,  which  is  to  be  turned 
ver  to  and  held  by  the  trustees,  but  upon  what  might  not  inaptly,  in  view  ot 
heae  particular  facts,  be  termed  the  trust  board's  capital  stock,  namely,  the 
rust  certificates.  Thus  we  have  a  series  of  corporations,  existing  and  trans- 
cting  business  under  the  forms  of  law,  without  real  membership  or  genuinely 
ualiUed  direction, — mere  abstract  figments  of  statutory  creation, — without, 
fe  in  the  concrete  or  underlying  association.  Every  share  of  stock  has  been 
ractically  surrendered,  and  vital  membership  resigned.  With  the  transfer 
>  the  11  trustees  the  shareholders  ceased  to  occupy  the  position  of  eestuis  que 
•tistent  with  regard  to  the  directors  of  the  various  corporations.  In  lien, 
lereof,  they  accept  substituted  membership  in  an  unincorporated  board,  and 
0  entirely  new,  independent,  and  exclusive  trust  relation  with  the  trustees 
t  that  board;  nor  are  the  trustees,  as  transferees  of  the  capital  stock  of  tha 
ariODS  corporations,  in  any  just  sense  genuine  members  thereof.  They  bave- 
0  beneficial  interest  therein.  Dividends  are  not  declarable  thereon,  and,  if 
ley  were,  would  not  be  payable  to  them  in  their  own  right,  nor  as  trustees 
tr  the  shareholders  in  the  particular  corporation  which  had  earned  the  divi- 
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dend.  Nor  could  the  owners  of  the  trust  certificates  "proportionately  distrib- 
uted" to  such  corporate  shareholders,  follow  such  dividend,  and  require  the 
trustees  to  account  to  them  therefor.  Whatever  dividends  are  to  be  declared 
by  the  trustees  must  be  so  declared  and  paid  from  the  aggregate  fund;  and 
whatever  rights  the  holders  of  such  trust  certiScates  may  have,  as  against  the 
trustees,  can  only  be  enforced  by  the  totality  of  certificate  holders,  or  a  repre- 
sentative of  that  body.  Again,  the  relation  existing  under  the  deed  between 
the  trustees  of  the  trust  and  the  directors  of  the  corporations  is  not,  as  we 
have  seen,  the  usual  relation  of  sliareholders  and  directors,  but  a  strict  contract 
relation.  Ordinarily,  the  directors  of  a  corporation  may  use  their  honest  judg- 
ment  with  regard  to  dividends,  and  also  as  to  the  judicious  application  of  prof- 
its. Here,  however,  the  deed  treats  the  directors  of  the  various  corporations 
as  mere  agents  of  the  trust  board,  and  in  unqualified  terms  requires  them  to 
"pay  over  the  profits."  The  effect  of  this  would  be  the  same  even  If  individ- 
ual members  of  the  trust  board  were  also  shareholders  in  the  corporations. 
As  such  individuals,  they  would  transfer  their  shares  to  the  board,  and  accept 
from  the  board  their  due  proportion  of  the  trust  certificates.  The  board,  as  a 
board,  takes  all  the  shares  of  all  the  corporations;  and  the  corporate  share- 
holders, whether  members  of  the  trust  board  or  not,  by  transferring  their 
shares  to  these  trustees,  and  accepting  from  the  latter  trust  certificates,  in  ef- 
fect abandon  their  corporations,  relinquish  their  powers  as  shareholders,  re- 
sign their  functions  as  corporators,  and  look  solely  to  the  trust  board  for  future 
guidance,  control,  and  profit.  It  is  the  first  time  in  the  history  of  corporations 
that  we  have  heard  of  a  double  trust  in  their  management  and  control, — one 
set  of  trustees  elected  formally  to  manage  the  corporate  affairs,  and  a  second 
set  created  to  manage  the  first;  the  shareholders  in  17  corporations  leaving 
their  functions,  with  regard  to  their  regular  directors,  to  be  thought  out  and 
performed  for  them  by  wliat  amounts  to  aboard  of  guardians. 

Let  us  now  look  at  the  situation  of  the  directors  of  the  various  corporations, 
as  pointed  out  in  the  deed.  The  statute  requires  that  each  director  shall  be  a 
stockholder.  Consequently  each  director  must  own  at  least  one  share.  But 
the  deed  requires  the  transfer  to  the  trustees  of  every  share  in  every  corpora- 
tion. Now,  these  trustees  certainly  cannot,  under  the  terms  of  their  trust,  sell 
or  pledge  a  single  share  of  the  stock  thus  held  by  them.  This  stock  in  their 
hands  is  substantially  dead.  It  evidences  no  individual  right.  It  metisures 
no  proportionate  interest.  In  fact  it  serves  in  the  future  no  purpose  whatever, 
except  to  furnish  the  trust  board  with  formal  voting  power  to  control  the  di- 
rection of  all  the  corporations.  It  would  seem  to  be  impossible,  therefore,  to 
qualify  the  boards  of  directors  in  the  various  corporations.  The  draughts- 
man, however,  attempted  to  provide  for  this  difficulty  by  the  following  pro- 
vision: "The  said  board  may  transfer,  from  time  to  time,  to  such  persons  as 
it  may  desire  to  constitute  trustees  or  directors,  or  other  officers  of  corpora- 
tions, so  many  of  the  shares  as  may  be  necessary  for  that  purpose,  to  be  held 
by  them  subject  to  the  provisions  of  this  instrument.  Such  transfers  may  be 
executed  by  the  president  and  treasurer  of  the  board  in  behalf  of  and  as  attor- 
neys for  the  board  for  that  purpose,  and  to  be  retransferred  when  so  requested 
by  the  board."  Here  there  is  no  pretense  of  a  sale.  The  "necessary"  shares 
may  be  transferred  to  such  persons  as  the  board  may  desire  to  constitute  di- 
rectors, to  be  held  by  such  directors  "subject  to  the  provisions"  of  the  trust 
deed,  and  to  be  "retransferred"  when  so  requested  by  the  board.  This  clearly 
bears  out  my  previous  observation,  that  these  corporations  exist  as  creatures 
of  the  law,  and  are  conducting  business  under  its  authority,  without  a  single 
genuinely  qualified  director;  in  fact,  without  directors  at  all,  in  the  ordinary 
and  legal  sense.  Every  director  in  every  one  of  the  corporations  is  necessa- 
rily the  mere  creature  and  agent  of  the  trust  board.  The  share  of  stock  put  in 
his  name  is  not  his  property,  nor  can  a  dividend  ever  be  declared  upon  it  to 
him  or  to  any  one  else.    For  that  very  simre  a  trust  certificate  has,  in  fact,  al- 
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'ready  been  issued  to  him  or  to  some  one  else.  Plainly,  then,  the  holding  of 
this  lifeless  share  of  stock  by  the  director,  without  beneficial  interest,  and  at 
the  will  of  the  board,  "to  be  retrai\sferred  when  requested,"  is  not  a  compli- 
ance with  the  statutory  requirements  that  the  directors  shall  "respectively  be 
stockholders  in  such  company." 

There  is  further  evidence  upon  the  face  of  the  dped  of  the  difficulties  which 
sarround  the  execution  of  the  contemplated  project.  Each  refinery  might  have 
had  debts,  and  all  probably  had  assets  outside  of  its  plant.  It  would  have  been 
impracticable  to  issue  trust  certificates  in  proportion  to  the  capital  stock  of 
each  company,  for  one  company  might  be  capitalized  for  much  more  than  its 
real  value,  while  another  might  be  capitalized  for  less,  and  still  anotiier  for  its 
precise  value.  It  was  necessary,  therefore,  to  distribute  the  trust  certificates 
in  proportion  to  the  real  value  of  each  property.  But  here,  again,  there  was 
a  difficulty  growing  out  of  the  complexity  of  mortgages  upon  the  realty,  float- 
ing debt,  and  the  possession  of  raw  material  and  other  personal  property.  It 
was  clear  that  the  interests  in  the  trust  board  which  were  to  be  substituted  for 
the  corporate  shares  must  be  proportioned  upon  the  realty,  fixtures,  and  ma- 
chinery of  each  company,  (free  from  debt,)  exclusive  of  the  transmutable  stock 
and  other  personal  property;  In  other  words,  upon  the  naked  plant.  Accord- 
ingly provision  is  made  in  the  deed  that  each  refinery,  and  the  corporation  to 
which  it  belongs,  shall  be  freed  from  liability  and  indebtedness  by  the  parties 
interested  in  it;  or  such  parties,  if  the  board  sliall  approve,  may  provide  in 
cash  for  such  indebtedness  or  liability,  leaving  the  same  to  stand  at  the  pleas- 
ure of  the  board.  So  much  for  the  debts.  Then,  as  to  the  assets  otiier  than 
the  plant,  provision  is  made  for  their  appraisal  by  five  of  the  eleven  trustees, 
and  the  values  thus  fixed  are  to  be  paid  in  cash  by  the  trust  board  to  the  treas- 
urer of  each  corporation.  Of  course  all  this  involved  the  necessity  of  provid- 
ing the  trust  board  with  the  means  of  raising  money,  and  it  was  undoubtedly 
with  this  view  that,  under  the  head  of  "Fiscal  Arrangements,"  authority  was 
given  to  raise  the  necessary  funds  by  mortgage,  "to  be  made  by  the  corpora- 
tions, or  either,  any,  or  all  of  them,  on  their  property,  and  by  such  other  means 
as  shall  be  satisfactory  to  such  board."  This  covers,  in  a  general  way,  the 
methods  adopted  by  the  parties  to  produce  cohesion  as  between  themselves. 
But  they  did  not  stop  there.  Provision  is  made  for  the  gathering  in  of  every 
other  existing  refinery,  ("in  every  instance  to  be  incorporated,")  and  in  fact 
four  others  have  joined  the  combination  since  the  deed  was  signed  by  the  orig- 
inal partnerships  and  corporations;  and  the  evidence  shows  tlmt  in  the  entire 
country  but  five  sugar  refineries  of  the  character  in  question  remain  outside 
of  the  combination.  The  trust  board  is  also  provided  with  additional  means 
for  adding  recruits  to  the  combination,  and  to  facilitate  general  adhesion 
thereto.  It  was  with  this  view  that  the  15  per  cent,  of  the  trust  certificates 
allotted  to  each  refinery  was  to  be  reserved,  "subject  to  be  disposed  of  by  the 
board,"  for,  among  other  purposes,  the  "acquisition  of  other  refineries  to  be- 
come parties  to  this  deed;"  and,  lest  the  accretions  of  raembersliip  should  ex- 
haust this  15  per  cent.,  as  well  its  what  might  be  derived  through  the  exercise 
of  the  otlier  powers  of  the  board,  the  means  are  itiTorded  of,  "from  time  to  time," 
increasing  the  trust  certificates  even  beyond  the  S50,0U0,U0O.  It  is  not  strange 
that  this  extraordinary  document  should  close  with  a  provision  for  strict  se- 
crecy; that  "the  suid  deed  shall  not  be  shown  or  delivered  to  any  corporation, 
firm,  person  or  persons,  whatsoever,  except  by  the  express  direction  and  order 
of  the  board." 

We  now  come  to  the  legal  question,  is  this  a  combination  of  corporations, 
or  merely  a  combination  of  stockholders?  The  defendant  claims  that  unless 
authority  to  sign  the  trust  deed,  given  by  the  directors  of  each  corporation  at 
a  regular  board  meeting,  is  affirmatively  proved,  the  acts  complained  of  are 
not  corporate  acts.  This  contention  ignores  the  fact  proved  in  the  case,  that 
the  coiporate  acts  provided  for  by  the  deed  have  actually  been  performed  by 
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the  omporationa,  and  tbat  the  deed  has,  in  fact,  been  put  in  execntixm.  Tl 
proof  shows  that  the  deed  was  actually  signed  by  the  Arm  whose  names  a 
peared  to  be  appended  thereto,  and  as  to  the  corporations  by  persons  profes 
ing  to  represent  them ;  that  the  firms  were  turned  into  corporutions,  pursua 
to  ttie  requirements  of  the  deed :  that  the  shares  of  capital  stock  of  aU  the  oc 
porations  (including  the  four  that  have  since  come  in)  were,  with  a  single  e 
'Ception,  transferred  to  the  trust  board ;  that  the  trust  board  has  issued  ai 
'distributed  the  trust  certificates;  and  that  a  dividend  of  2^  per  cent,  has  a< 
^lally  been  declared  and  paid  upon  such  certificates.  Where  did  the  tru 
''board  obtain  the  money  with  which  to  make  that  dividend?  Kecessari 
irom  each  corporation,  under  the  provision  that  the  profits  arising  from  tl 
business  of  each  corporation  shall  be  paid  over  by  it  to  the  laoard  hereby  ci 
ated.  Such  certainly  is  the  fair  implication  from  the  fact  of  the  receipt  1 
the  trust  board  of  the  necessary  funds  from  the  various  corporations,  in  co 
aection  with  a  deed  purporting  to  be  signed  by  their  o£Bcers,  and  containii 
'this  provision.  Thus  the  corporations  acted  upon  the  deed,  and  perform^ 
-«ne  of  the  most  vital  duties  imposed  upon  them  thereby.  Further,  it  appea 
'that  all  the  capital  stock  of  all  the  corporations  was  actually  transferred  to  t 
trust  board,  nut,  as  we  have  already  seen,  in  severalty,  nor  as  tenants  in  coi 
raon,  but  as  joint  tenants.  That  at  once  necessarily  disquali  fled  every  direct 
in  every  corporation,  unless,  indeed,  a  single  siiare  was  reserved  or  traii 
ferred  to  each  of  such  directors  under  the  authority  of  the  clause  of  the  tru 
•deed  to  which  we  have  referred.  If  that  was  done,  and  as  these  directc 
.liave  continued  to  perform  their  ordinary  functions,  we  must  assume  that 
was  done  when  the  deed  again  became  an  executed  contract,  and  the  direi 
•«rs  held  their  offices  or  continued  to  perform  their  duties  by  the  force  of  i 
provisions.  Still,  further,  we  find  a  strong  implication  that  mortgages  we 
placed  upon  the  property  of  some  of  the  corporations,  by  corporate  act,  purs 
.ant  to  the  provisions  of  the  deed.  In  the  case  of  this  particular  defends 
■the  stockholders,  after  resolving  to  join  the  combination,  changed  their  min 
jind  determined  to  revoke  previous  action  looking  to  that  end.  Thereupi 
Mr.  isearles,  who  is  one  of  the  11  members  of  the  trust  board,  offered  the 
4325,000  in  cash  for  their  stock,  with  the  additional  privilege  of  working  i 
all  the  raw  material  on  hand,  and  making  what  they  could  out  of  it.  Tl 
was  accepted,  and  the  bargain  carried  out.  Mr.  Searles  received  the  shai 
representing  the  naked  plant,  denuded  of  stock,  raw  material,  and  other  ) 
:sets,  and  the  sharehoklers  received  $325,000  and  what  they  had  made  out 
■everything  save  the  plant.  Xow,  Mr.  Searles  was  not  acting  for  bims< 
Alone,  but  evidently  for  the  persons  as  well  who  had  signed  the  deed.  1 
tells  us  how  the  $325,000  was  raised,  as  follows:  "Qtustion.  Whose  mon 
paid  tills  8325,000  ?  Ansioer.  *  *  *  Three  gentlemen  who  were  tr uste 
-of  certain  funds  paid  for  the  stock.  Q.  What  funds?  A.  Funds  received 
them  (tliese  three  gentlemen  trustees)  for  mortgages  and  other  matters  co 
nected  with  the  organization.  Q.  What  organization?  A.  The  Sugar  Befi 
«ries  Company.     V-  What  we  call  the 'Board?'    .4.  Yes." 

Xow,  as  the  only  mortgages  connected  with  the  organization  were  moi 
^ages  upon  the  property  of  the  corporations,  it  would  seem  to  follow  that  t 
defendant's  stock  was,  in  effect,  purchased  under  the  provision  of  the  de 
-authorizing  the  raising  of  funds  "by  mortgage  to  be  made  by  the  oorporatioi 
•or  either,  any,  or  all  of  them,  on  their  property. "  It  is  apparent  that  this  w 
<corporate  combination.  It  was  a  purchase  for  such  corporate  combinatic 
■of  corporate  property,  by  corporate  means. 

It  also  appears,  in  connection  with  this  particular  defendant,  that  ii 
Searles,  immediately  after  the  purchase  of  the  stock,  became  its  president  ai 
treasurer,  put  in  new  directors,  and  at  once,  for  reasons  satisfactory  to  hii 
self,  discontinued  the  business.  From  that  hour  to  this  the  defendant's  reti 
«!)'  has  been  closed,  and  yet  a  dividend  lias  been  declared  upon  the  very  trust  (x 
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iflcwte*  wMch  wert  issued  to  Mt.  Sesrles  bj  the  board,  upon  the  transfer  to  it 
f  the  defendHTit's  capital  stock.  Mr.  Searles.  as  president  and  treasurer  of 
he  defendant,  knew  of  that  dividend,  and,  as  one  of  the  trust  board,  helped 
3  declare  it.  He  knew,  also,  that  it  was  realized  from  the  profits  of  the  go- 
ig  oorporations,  and  that  the  defendant  had  not  contributed  a  penny  to  the 
und  from  which  it  was  to  be  paid.  It  really  seems  unnecessary  to  dwell  f ur- 
her  upon  this  subject.  Th«  accuronlHtion  of  evidence  points  irresistibly  to  the 
omplete  practical  identity  of  sliaretaolders  and  corporations,  and  it  is  quite 
npoBsible  to  sever  the  acta  of  the  persons  solely  interested  in  these  corpora- 
ions  from  those  of  the  corpontions  themselves.  The  purpose  to  effect  oor- 
orate  combination  cannot  be  disguised.  The  form  of  the  contract  veil  was 
bin  enough,  but  the  acts  ander  it  sweep  away  the  gau2e,  and  leaVe  the  cor- 
orate  tiody  undonded  and  in  full  view.  Mr.  Searles  was,  indeed,  substftit' 
lally  right  when  be  told  us  that  after  his  purchase  of  the  defendant's  entire 
toek  he  "was  the  North  River  Sugar  Befinery  Company."  The  law  on  the 
abject  is  in  harmony  witli  that  fact.  According  to  the  act  of  1848,  the  sign- 
rs  of  the  original  certiQcate  of  incorporation  and  their  sucoeesors  "are  a  body 
oUtic  and  corporate  in  tact  and  in  name,  by  the  name  stated  in  such  cert»S- 
ate. "  'Who  are  the  snccessras  of  these  original  signers?  The  shareholders, 
f  ooarse.  The  entire  body  of  shareliolders  thus  constitutes  the  corporation. 
A.  corporation,  or  a  body  politic  ot  a  body  incorporate,"  says  Mr.  Kyd,  "is  a 
ollection  of  many  indlvidoals  united  into  one  body,  under  a  special  denomi- 
lation,  having  perpetual  fHMoesBion  under  an  artiQcial  form,  and  vested  by 
be  policy  of  tke  law  with  tbe  capacity  of  acting  in  several  respects  as  an  in- 
ividual."  1  Kyd,  Corp.  IS.  It  is  really  an  aseociatiOB  of  persons,  and  the 
rord  "corporation"  is  but  a  collective  name  for  the  corporators  or  memb^v. 
Mor.  Prir.  Corp.  §§  1.  227,  474;  Paople  v.  Astmsors,  1  Hill,  620.  The  share- 
lOldera.  vested  with  the  corporate  powers,  are  the  body  corporate,  corpor»- 
ion,  or  company.  Tayl.  Corp.  §  50.  Chief  Justice  Marshall,  in  Sank  v. 
iiUings,  4  Pet.  562,  said  that  the  great  object  ot  an  incorporation  is  to  bestow 
he  character  and  properties  of  individuality  on  a  collective  and  changing  body 
f  meB.  Mr.  Morawetz  puts  it  clearly  when  he  says  that  "while  a  corpor*. 
Ion  may,  from  one  point  of  view,  be  considered  as  an  entity  without  regard 
0  the  corporaitora  who  oompose'tt,  the  fact  lemeios  self-evident  that  a  eorpo- 
ation  is  not  in  reality  a  person  or  a  thing  distinct  from  its  constituent  parts. " 
>0etion  1.  And  so  the  acts  of  the  coUective  body  are  the  acts  of  tbe  corpora- 
ion,  and.  If  unlawful,  will  work  a  forfeiture.  In  People  v.  Kingston,  23 
Vend.  205,  Chief  Justice  NEi,aoN.  in  a  quo  warranto  proceeding,  declared 
hat,  "though  the  proceeding  by  information  be  against  the  corporate  body, 
t  ia  the  acts  or  omissions  of  the  individual  corporators  that  are  the  subjected 
he  jndgment  of  the  court."  And  this  is  entirely  reasonable;  for  what  is  tbe 
orporation,  apart  from  the  whole  body  of  the  members  or  stockholders, 
lotbed  with  the  statutory  franchises  i>  Merely  a  name.  When  the  whole 
lody  of  stockholders  offend  tbe  law  of  the  corporate  being,  tbe  corporation 
iftends.  And  who  is  punished  by  forfeiture  or  dissolution  because  of  such 
iffending?  Not  the  mere  corporate  name,  but  the  persons  who  have  actually 
iffended,  and  who  have  thereby  forfeited  the  franchise  which  they  possessed 
inder  that  corporate  name.  The  directors  are  but  the  agents  of  the  corpora- 
ion  to  manage  its  affairs,  and  carry  out  the  purpose  and  object  of  its  forraa- 
ion.  They  are  only  authorized  to  do  such  things  as  are  directly  or  impliedly 
iireeted  or  authorized  by  the  charter.  Abbot  v.  Rubber  Co.,  33  Barb.  591, 
iting  Ang.  A  A.  Corp.  §  280.  The  directors  of  this  defendant  could  not 
lave  bound  the  corporation  by  an  assent  to  the  deed  in  question.  That  deed 
nvolved  momentous  changes  in  the  life  and  destiny  of  the  corporation,  and 
n  the  relations  of  its  shareholders,  which  were  entirely  foreign  to  the  general 
nanagement  of  its  business.  Such  chauges  are  essentiiilly  for  the  considera- 
ion  of  the  corporators  themselves,  and  their  united  act  in  the  premises  (pur- 
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porting  both  in  the  agreement  itself  and  in  all  the  sarronnding  oircum- 
stances  to  be  corporate)  is  plainly  the  act  o(  the  ai°tiflc!al  body  composed  in 
the  concrete  of  themselves. 

Having  thus  concluded  that  the  acts  under  consideration  were  corporate 
acts,  the  remaining  question  is,  were  they  illegal?  This  question  may  be  di> 
vided  into  two  branches:  First.  Had  the  corporations  authority  to  enter  into 
any  partneraiiip  arrangement,  however  innocent  in  itself?  Such,  for  example, 
as  would  have  been  perfectly  lawful  between  individuals?  Second.  Was  this 
combination  of  the  latter  character  or  was  it  inherently  unlawful?  Such,  for 
example  again,  as  would  have  been  unlawful  between  individuals?  The  an- 
swer to  the  question,  as  presented  in  the  first  branch,  must  be  in  the  negative. 
It  cannot  be  doubted  that  the  arrangement  in  question  amounted  to  a  partner- 
ship between  these  corporations  or  a  substantial  consolidation.  Such  was  the 
effect  of  the  massing  of  all  the  stock  of  all  the  corporations,  and  the  correla- 
tive massing  of  all  the  proSts  of  all  the  corporations.  The  intention  was 
clearly  to  share  both  profits  and  losses.  Such,  too,  was  the  effect  of  uniting, 
all  the  corporations  under  practically  a  single  control.  It  is  well  settled  that 
corporations  cannot  consolidate  their  funds,  or  form  a  partnership,  unless  au- 
thorized by  express  grant  or  necessary  implication;  nor  can  they  enter  into 
any  arrangement  amounting  to  a  practical  consolidation  or  copartnership. 
Ang.  &  A.  Corp.  §  272;  Tayl.  Corp.  §§  305, 419, 420;  Green's  Brice,  Ultra  Vires, 
41&;  1  Mor.  Priv.  Corp.  376-421,  and  cases  there  cited;  Canal  Co.  v.  Bank, 
7  Wend.  412;  Whittenton  Mills  v.  Upton,  10  Gray,  582;  Bank  v.  Ogden.  29 
ni.  248.  In  the  Fulton  Bank  Case,  (^hief  Justice  Savage  said  that  "general 
principles  are  against  the  power  of  corporations  to  do  such  acts.  They  have 
no  powers  but  such  as  are  granted  and  such  as  are  necessarily  incident  to  the 
grant  made  to  them.  Corporations  at  common  law  have  cei-tain  powers,  but 
not  such  as  would  authorize  the  forming  of  a  partnership,  or  the  consolidation 
of  two  corporations  into  one. "  It  was  doubtless  because  of  the  recognition  of 
this  principle  that  the  Acts  of  1867  (chapter  960)  and  1884  (chapter  3G7)  were 
passed,  authorizing  consolidations  in  a  certain  specified  manner,  and  under 
ttxed  conditions.  The  corporations  whose  conduct  we  are  considering  have 
not  taken  advantage  of  these  acts,  doubtless  because  such  acts  are  limited  to 
corporations  organized  "under  any  general  or  special  law  of  this  state," — the 
promoters  of  the  present  combination  evidently  desiring  to  combine  all  the 
refinery  corporations  in  the  Union, — and  they  have  sought,  by  the  scheme 
under  review,  to  elTect  a  far  broader  and  deeper  purpose  than  mere  corporate 
consolidation  under  these  acts.  In  doing  so  they  have  plainly  abused  their 
powers,  and  have  exercised  privileges  not  conferred  upon  them  by  law.  As 
legal  conclusions,  forfeiture  of  the  defendant's  franchise  and  dissolution  justly 
follow.  Mr.  Morawetz  states  the  rule  with  precision,  (2  Mor.  Priv.  Corp.  § 
1024:)  "A  corporation  may  incur  a  forfeiture  of  its  franchises  by  the  doing 
of  an  illegal  act.  Any  act  of  a  corporation  which  is  forbidden  by  its  charter, 
or  by  a  general  rule  of  law,  and  strictly  every  act  which  the  charter  does  not 
expressly  or  impliedly  authorize  the  corporation  to  perform,  is  unlawful;  and. 
it  the  doing  of  such  act  is  an  injury  to  the  public,  it  may  be  sufficient  ground 
for  declaring  a  forfeiture."  The  same  rule  is  laid  down  in  Kent,  Taylor, 
Waterman,  Kyd,  Angel  Sc  Ames,  and  Green's  Brice.  2  Kent,  Comm.  312; 
Tayl.  Corp.  §§  289, 457, 459;  2  Wat  Corp.  8  427;  Kyd,  Qorp.  g  479  et  seq.;  Ang. 
&  A.  Corp.  g§  774-776;  Green's  Brice.  Ultra  Vires,  708,  709,  (3d  Ed.  787.) 
Waterman  says  that  "the  state  is  not  required  to  prove  an  actual  injury.  It 
is  sufiScient  cause  of  forfeiture  if  the  act  be  such  as  in  the  nature  of  things  is 
calculated  to  produce  injury."  The  cases  all  hold  the  same  doctrine,  laying 
down  the  general  rule  that  the  corporate  franchises  are  granted  upon  a  trust 
or  condition;  that  the  corporate  privileges  shall  not  be  abused;  that  the  cor- 
poration undertakes  and  agrees,  upon  condition  of  forfeiture,  that  it  will  so 
manage  and  conduct  its  affairs  that  it  shall  not  become  dangerous  or  hazardous 
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.o  the  safety  of  the  state  or  communitf  in  and  with  which  it  transacts  bust- 
less,  ( Ward  v.  Farwell,  97  111.  593.)  and  that  the  franchise  may  be  forfeited, 
md  the  corporation  dissolved,  tor  acts  ultra  vires,  or  for  a  brench  of  the  trust 
condition  and  perversion  of  the  objects  of  the  grant,  {Insurance  Co.  v.  Needles, 
113  U.  S.  574,  5  Sup.  Ct.  Rep.  681 ;  People  v.  Dispensary,  7  Lans.  306 ;  People 
/.  Bristol.  23  Wend.  236;  People  v.  Fishkill,  27  Barb.  446;  State  v.  Railroad 
?o..  45  Wis.  590;  Canal  Oo.  v.  Railroad  Co.,  4  Gill  &  J.  1,  106.  121.)  These 
rules  rest  upon  the  inherent  right  of  sovereignty.  The  franchises,  whether 
resulting  from  general  or  special  laws,  are  grants  from  the  sovereignty  of  the 
3eople.  Benefit  to  the  country  at  large,  from  the  objects  for  which  the  curpo- 
-ations  are  created,  constitute  the  consideration,  and  in  most  cases  the  sole 
;onsideration,  of  the  grant.  Chief  Justice  Marshall  in  Dartmouth  College 
?ase,  4  Wheat.  518-637.  It  therefore  follows  logically  that  when  those  objects 
ire  perverted,  when  the  country  suffers  injury  instead  of  receiving  benefit,  ilie 
itate,  because  of  such  misuser,  may  withdraw  the  privileges,  and  resume  its 
franchises. 

We  might  rest  upon  the  conclusion  thus  arrived  at,  for  it  is  su£Bcient  to 
>ntitle  the  people  to  a  verdict.  As,  however,  the  second  branch  of  the  ques- 
;ion  was  fully  argued,  and  is  fairly  up,  it  becomes  my  duty  to  consider  it.  At 
.he  outset,  let  me  say  that  the  modification  by  modern  jurists  of  some  of  tbe 
-ules  laid  down  in  the  old  English  cases  is  fuliy  recognized.  The  liberty  of 
;ontracting  is  tbe  most  important  factor  of  commercial  life,  and  it  should  only 
je  abridged  when  it  is  clear  that  the  public  must  be  injuriously  affected  by 
ts  unrestrained  exercise  in  a  particular  case.  Freedom  of  all  kinds  may  be 
ibused,  and  commercial  freedom,  as  well  as  any  other,  may  degenerate  into 
icense.  The  development  of  judicial  thought  in  regard  to  contracts  in  re 
itralnt  of  trade  has  been  especially  marked.  The  ancient  doctrine  upon  that 
lead  has  been  weakened  and  modified  to  such  a  degree  that  but  little,  if  any, 
)f  It  is  left.  In  Match  Co.  v.  Roeber,  106  N.  Y.  473, 13  N.  E.  Rep.  419,  it  was 
leld  that  "a  party  may  legally  purchase  the  trade  and  business  of  another  for 
;he  very  purpose  of  preventing  competition,  and  tbe  validity  of  the  contract, 
f  supported  by  a  consideration,  will  depend  upon  its  reasonableness  as  between 
ihe  parties."  It  was  also  held  that  a  restraint  of  trade  was  not  general,  but 
jartial,  though  covering  tbe  whole  country,  with  the  exception  of  Nevada 
ind  Montana. 

Indeed,  excessive  competition  may  sometimes  result  in  actual  injury  to  the 
public,  and  anti-competitive  contracts  to  avert  personal  ruin  may  be  perfectly 
reasonable.  It  is  only  when  such  contracts  are  publicly  oppressive  that  they 
lecome  unreasonable,  and  are  condemned  as  against  public  policy.  Homer 
f.  Graves,  7  Bing.  735.  But  all  the  cases,  ancient  and  modern,  agree  that  a 
:ombination,  the  tendency  of  which  is  to  prevent  general  competition  and  to 
;ontrol  prices,  is  detrimental  to  the  public,  and  consequently  unlawful.  This 
leems  to  be  conceded  by  one  of  the  learned  counsel  for  the  defendant.  Judge 
Daly  sums  up  the  result  of  tiis  examination  of  the  cases  in  these  words: 
"  That  combinations  are  unlawful,  the  design  and  effect  of  which  necessarily 
B  to  give  tbe  party  combining  a  monopoly,  more  or  less,  for  any  length  of 
ime,  of  the  manufacture  or  saJe  of  a  commodity,  *  *  *  or  to  regulate 
ind  control  the  price  of  a  commodity,  *  •  *  or  to  secure  any  pecuniary 
id  vantage  in  restraint  of  trade  which  would  be  injurious  to  the  community." 
S'ow,  it  seems  to  me  to  be  entirely  clear  that  the  agreement  which  has  been 
sreviously  analyzed  brings  this  case  conspicuously  within  the  above  rule. 
it  is  not  a  case  where  a  few  individuals  in  a  limited  locality  have  united  for 
nutual  protection  against  ruinous  competition.  It  is  the  case  of  great  capi- 
talists uniting  their  enormous  wealth  in  mighty  corporations,  and  utilizing 
the  franchises  granted  to  them  by  tbe  people  to  oppress  tbe  people.  First, 
;hey  utilize  the  corporate  franchises  to  guard  themselves  against  the  dangers 
ncident  to  personal  association ;  and,  stcond,  they  centralize  these  franchises 
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ia  R  Btogle,  gigantic,  and  irresponsiblepower,  furnii»hed  with  every  delegated 
fitcllity  for  regulating  and  controlling  at  will,  not  only  in  the  state,  but 
throughout  the  entire  country,  the  production  and  price  of  a  particular  and 
necessary  article  of  commerce.  When  I  say  an  irresponsible  power,  I  mean 
no  reflection  upon  the  gentlemen  personally  in  whom  the  power  is  vested.  I 
mean  a  body  of  individuals  wlio,  ia  their  trust  capacity,  are  entirely  outside 
of  the  corporate  being,  and  are  subject  to  no  legislative  authority.  Combini^ 
tions  that  were  pigmies  in  comparison  wiUi  the  present  have  been  repeatedly 
denounced  by  the  courts,  and  pronounced  to  be  unlawful,  aa  tending  to  breed 
monopolies.  Booker  v.  Vandewater,  4  Denio,  349;  Stanton  v.  Allen,  5 
Denio,  434;  Coal  Co.  v.  Coal  Co.,  6&  Fa.  St.  ISd;  Salt  Co.  v.  Guthrie,  35  Ohio 
St.  672;  Craft  v.  McCanoughy,  79  III.  349;  Hoffman  v.  Brooks,  11  Wkly. 
Law  Bui.  358. 

In  Hooker  T.  Vandewater  it  was  held  that  an  agreement  between  the  pro- 
prietors of  five  lines  of  boats  engiiged  in  the  business  of  forwarders  on  the£ri« 
and  Oswego  canals,  to  run  for  the  remainder  of  the  season  at  certain  rates  for 
freight  and  pasaaga,  tbea  agreed  upon,  and  to  divide  the  net  earnings  among 
tbemselvea  in  certain  proportions,  was  a  conspiracy  to  commit  an  act  injuri- 
ous to  trade,  and  consequently  void.  The  object  expressed  in  the  agreement 
was  the  "establiahing  and  maintaining  fair  and  uniform  rates  of  freight,  and 
equalizing  the  business  among  themselves,  and  to  avoid  all  unnecessary  exr 
pense  in  doing  the  same."  Of  this  Jbwkxt,  J.,  observed:  "The  object  of 
the  agreement*  as  expreaaed  in  the  written  contract,  was  plaueible  enough, 
but  it  is  impossible  to  conceal  the  real  intention."  He  adds  that  "the  great, 
if  not  the  sole,  object  of  the  agreement"  was  to  destroy  rivalvy,  and  "keep  up 
the  price  to  certain  rates  fixed  by  themselves." 

Stanton  v.  Allen  was  a  very  similar  case,  where  the  court,  withost  consid- 
ering the  conspiracy  statute,  tield  that  the  agreement  was  void  at  common 
law  as  contravening  public  policy  and  injarious  to  the  interests  of  the  state. 

In  Coal  Co.  v.  Coal  Co.  the  combining  mines  were  not  the  only  ones  in  the 
region,  much  less  in  the  country.  It  appeared  that  there  was  another  mine  in 
the  region  not  within  the  combinatioa,  but  that  the  product  at  that  mine 
could  only  reach  the  market  (thought  to  be  cootrolled)  by  tide- water.  It  also 
appeared  that  there  were  other  mines  in  two  other  counties  of  the  state^ 
though  the  quantities  taken  fromthem  were  small.  Still  the  court  held  that 
the  CDmbinatlon  was  not  only  iUegai,  but  a  criminal  ofEense.  Tite  common- 
law  origin  of  this  doctrine  was  dwelt  upon, — that  while  an  individual  may 
do  many  things  to  oppress  others  which,  though  morally  wroag,  are  not  the 
subject  of  legal  discipline,  he  cannot  lawfully  combine  with  another  to  do  the 
same  things.  The  wrong  which,  when  done  by  the  individual,  cannot  be  re- 
dressed, becomes  a  conspiracy  the  moment  it  is  effected  by  two  or  more  in 
combination.  As  the  learned  judge  (Agnew)  observed,  "the  oombinatioB 
has  a  power  in  its  confederated  form  which  no  individual  action  can  confer. 
The  public  interest  must  succumb  to  it,  for  it  has  left  no  competition  free  to 
correct  its  baleful  inUuence." 

In  Salt  Co.  V.  Guthrie  the  agreement  was  between  the  producers  in  salt  in 
a  limited  locality.  The  court  held  the  agreement  void,  although  the  price  at 
the  commodity  had  not  been  unreasonably  advanced.  The  tendency  of  the 
agreement  was  sutncieiit.  The  court  remarked  that  it  is  "no  answer  to  say 
that  competition  iu  the  salt  trade  was  not  in  fact  destroyed,  or  that  the  price 
of  the  commodity  was  not  unreasonably  advanced.  Courts  will  not  stop  to  in- 
quire as  to  the  degree  of  injury  inflicted  upon  the  public;  it  is  enough  to 
know  that  the  inevitable  tendency  of  such  contracts  is  inj  urious  to  the  public  " 

In  Craft  v.  MoConoughy  the  agreement  was  between  ail  the  grain  pro- 
ducers in  but  a  single  town.  It  was  held  to  be  void,  tbecoart  saying  that, 
"while  the  agreement  upon  its  face  would  seem  to  indicate  that  the  parties 
bad  formed  a  copartnersliip  for  the  purpose  of  trading  in  grain,  yet,  from  tha 


Digitized  by 


Google 


-.  Ct.  N.  Y.  Co.]      PEOPLE  V.  NORTH  SIVXR  SXreAB  BEFIKIKQ  CO.  411 

DOS  Of  ttie  contract,  and  the  other  proof  In  the  record,  it  is  ftpparent  that  the 
e  object  was  to  form  a  secret  combination,  whldi  would  stifle  all  compe- 
on,  and  enable  the  parties,  by  secret  and  fraaduient  means,  to  control  the 
ce  of  grain. "  There  is  no  distingniahing  signiflcanoe,  lioweTer,  in  the  use 
the  word  "fraaduient"  in  this  connection,  as  the  only  fraud  in  the  case 
a  the  general  fraud  upon  the  public.  Involved  in  making  purchases  of  land 
1  property  to  aid  the  combination,  and  render  it  invincible.  This  case,  too, 
lirectly  opposed  to  the  ingenious  distiactioa  sought  te  be  made  between  a 
lited  product  and  things  capable  of  being  produced  i«  iodeSnlte  quantities. 
Woffman  v.  Brooht  is  also  an  iastractive  and  weU-reasoned  case.  The 
abination  there  was  between  seUera  of  tobacco,  for  the  purpose  of  destroy- 
;  competition  among  themselves.  It  was  held  to  be  unlawful,  the  court 
ng  this  pointed  language:  "The  presumption  is  always  against  the  validity 
mch  agreements."  And  they  will  not  be  enforced  "when  they  include  all 
se  engaged  in  any  business  in  a  large  city  or  district,  are  unlimited  in  du- 
ion,  and  are  manifestly  intended,  by  the  surrender  of  individual  discretion, 
the  arbitrary  fixing  of  prices,  or  by  any  of  the  methods  of  which  the  hope 
^n  makes  human  ingenuity  so  fruitful,  to  strangle  competition  outright, 
I  breed  monopolies." 

Dha  cases  where  anti-competitive  agreements  were  upheld  liad  none  of  the 
tinguishing  chaxacteristics  of  monopoly,  bat  were  plainly  fair  contracts 
er^  into  for  mutual  protection,  and  were  not  injurious  to  the  public;  sooh 

instSBoe.  as  Ontario  Salt  Co.  v.  Merohants'  Salt  Co.,  18  Grant,  Cb.  540; 
okens  v.  Evans,  S  Younge  &  J.  318;  Mogta  8.  S.  Co.  y.  MeGregor,  (1885,) 
Q.  B.  DiT.  476;  Skrainka  v.  Sehatrvagha'aam,  8  Mo.  App.  622. 
n  the  Canadian  case  first  cited  the  learned  vice-chancellor  declared  that  "it 
s  out  of  the  question  to  say  that  the  agreement  had  for  its  object  the  crea- 
1  of  a  monopoly,  as  the  parties  were  not  the  only  persons  engaged  in  the 
duction  of  salt  in  the  province;"  and,  after  eramining  the  particular  facts 
that  case,  he  adds:  "What  is  this  more  than  two  parsons  carrying  on  the 
ne  trade,  binding  themselves  not  to  undersell  each  other?" 
WUikena  v.  Btans  was  still  freer  from  the  element  of  monopoly.  The 
eement  was  conflned  to  three  trunk-makers,  who  divided  England  into 
ee  districts,  each  taking  one,  and  limiting  himself  to  one.  The  court  said 
t  the  restraint  of  trade  was  but  partial,  and  that  there  was  no  monopoly 
ept  as  between  the  three  parties,  "t>ecause  every  other  man  may  come 
a  tbeir  districts  and  vend  his  goods." 

rhe  Mogul  S.  S.  Co.  Case,  though  cited  by  the  defendant,  seems  to  be 
>ngly  against  its  contention .  The  action  was  in  equity,  and  an  Injunction  to 
train  the  wrong  was  refused.  Lord  Colesudoe  placed  his  judgment  en- 
sly  upon  the  adequacy  of  the  legal  remedy,  and  the  consequent  impropriety 
equitable  interference.  But  assuming  the  allegations  of  the  bill  to  be  true, 
lich  question  of  fact  was  not  then  passed  upon, )  he  denounced  the  so-called 
tnferonce"  as  a  criminal  and  indictable  conspiracy,  and  therefore  action- 
e.  "It  is  also  clear,"  he  observed,  "that,  supposing  the  allegations  here 
Id  be  established  in  point  of  fact,  the  damiigea  in  such  a  case  might  be  ex- 
nely  heavy.  They  might  be  what  are  <»lled  exemplary  or  vindictive 
aages,  such,  indeed,  as  it  might  severely  tax  the  resources  of  the  confer- 
e  to  pay.  That,  I  think,  cannot  be  denied."  It  seems  tliat  the  plaintiffs 
3d  on  this  suggestion  of  Lord  CoLBRiDaE,  and  brought  an  action  at  law, 
which,  however,  they  were  agmn  unsuccessful.  The  judgment  here  was 
>  pronounced  by  Lord  CoLEntiDOB,  (54  Law  J.  Q.  B.  Div.  541,)  who  ruled 
t,  as  there  was  no  evidence  of  malice  or  personal  ill  will,  the  plaintiffs 
Id  not  recover.     The  learned  chief  justice  held  that  the  "conference"  was 

unlawful  merely  because  it  offered  a  rebate  of  5  per  cent,  upon  all  freights 
i  by  those  shippers  who  shipped  their  cargoes  on  board  conference  vessels 
oe,  to  the  exclusion  of  the  plaintiffs'  vessels.     "It  seeois  to  me,"  said 
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Lord  Ck>i.EHn>(}B,  "tfast  it  was  no  more  in  restraint  of  trade,  as  that  phi 
used  for  the  purpose  of  aYoiding  contracts,  than  if  two  tailors  in  a  v 
agreed  to  give  their  customers  5  per  cent,  off  their  bills  at  Christmas,  oi 
dition  of  their  customers  dealing  with  them,  and  with  them  alone." 
there,  however.  Lord  Coleridoe  -said  that,  if  there  bad  been  personal  n 
or  ill  will,  he  did  not  doubt  that  the  action  would  lie.  In  the  Mlssour 
cited  the  agreement  was  upheld  because  the  restraint  was  partial.  "Thi 
tial  nature  of  the  restraint  in  the  case  before  us,"  said  the  court,  "see 
be  not  colorable,  but  real.  The  agreement  is  among  the  quarrymen  o 
district  of  one  citj,  and  it  does  not  appear  that  it  embraces  all  of  them, 
contract  is  not  of  such  nature  that  it  is  apparent  from  its  terms  that  it 
to  deprive  men  of  employment,  unduly  raise  prices,  cause  a  monopoly,  i 
an  end  to  competition."  While  the  judgment  in  this  case  susiaine 
agreement,  because  it  was  inoffensive  as  thus  limited,  the  opinion  < 
court  ia  exceedin^'ly  strong  in  its  condemnation  of  agreements  tendi 
monopoly.  "So  far,"  continues  the  court,  "as  the  odious  nature  of  mor 
is  concerned,  that  has  become  more  apparent  as  commerce  has  increased, 
danger  to  be  apprehended  from  the  accumulation  of  wealth  and  power  i 
bands  of  great  corporations,  and  the  abuses  by  which  large  capitalists  a 
combine  as  to  relax  or  destroy  competition  in  trade,  are  matters  of  j 
concern,  and  the  essential  question  is  one  of  monopoly,  and  of  injury  i 
pubUc." 

The  same  danger  is  clearly  pointed  out  by  our  own  court  of  appeals  i 
late  case  of  Leslie  v.  Lorttlard,  110  N.  Y.  519,  18  N.  E.  Rep.  363, 
Gray,  J.,  speaking  of  agreements  in  restraint  of  trade,  observed:  "In 
times  the  danger  in  such  agreements  seems  only  really  to  exist  when  i 
rations  are  parties  to  tliem,  for  their  means  and  strength  would  better  < 
them  to  buy  off  rivalry  and  create  monopolies."  And  again,  speaki 
corporations:  "If  allowed  to  engage,  without  supervision,  in  subjects  i 
terprise  foreign  to  their  charters,  or  if  permitted  unrestrainedly  to  c 
and  monopolize  the  avenues  to  that  industry  in  which  they  are  engaged 
become  a  public  menace,  against  which  public  policy  and  statutes  des 
protection." 

The  principles  established  by  these  cases  seem  to  cover  and  fully  me 
main  position  taken  in  support  of  the  present  agreement.  There  are, 
ever,  one  or  two  minor  considerations  which  should  be  noticed.  The  I 
that  this  agreement  seems  to  avoid  the  pitfall  of  many  of  the  cases  bj 
fully  omitting  any  specific  authority  to  fix  prices.  Such  authority,  hov 
is  plainly  covered  by  the  enormous  general  power  conferred  upon  the 
board.  The  greater  includes  the  less,  and  any  specification  on  this  head 
have  been  superfluous.  Even  Mr.  Carter  finally  yielded  this  point.  "I  aj 
he  says,  "in  the  broadest  manner,  that  the  power  exists  there  to  fix  a 
eventually;  it  is  for  the  interests  of  the  parties  to  fix  the  price."  The 
is  that,  under  this  agreement,  the  trust  board  can  direct  the  business 
ments  of  these  17  or  18  corporations  as  absolutely  as  the  general  of  a 
army  can  direct  the  movements  of  its  various  corps  d'armie.  But  a  di 
may  rebel,  say  the  learned  counsel.  Well,  even  in  war  there  is  a  bare 
bility  that  a  corps  commander  may  disobey  the  orders  of  his  chief,  but 
pline  and  change  of  military  agency  speedily  follow.  There  is  still  less 
libood  of  mutiny  in  boards  of  directors  who  practically  take  olSce  and( 
trust  board,  (and  subject  to  the  provisions  of  the  trust  deed,)  who  a 
pointed  by  the  trust  chiefs,  and  removed  by  a  mere  retransfer  of  stock  ' 
request"  at  any  time,  and,  above  all,  who  are  spurred  to  active  and  zi 
obedience  by  the  hope,  nay,  by  the  substantial  certainty,  of  gain;  for  tl 
notliing  whatever  to  prevent  the  trustees  from  filling  these  corporate  1 
with  their  own  members,  or  with  other  holders  of  their  own  trust  certifl 
The  trust  board  is,  indeed,  clothed  with  power  far  in  excess  of  the  ore 
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ckholders  of  a  corporation.  It  is,  in  substance,  botli  stockholders  and  di- 
tors,  and  this  union  of  force  embraces  every  share  of  stock  and  every  di- 
tor  in  every  corporation.  Wliat  need,  then,  for  specific  detail  in  the  gen- 
ii delegation  of  power?  The  ttoard,  under  this  executed  deed,  can  close 
)ry  refinery  at  will,  close  some  and  open  others,  limit  the  purchase  of  raw 
.terial,  (thus  jeopardizing  and  in  a  considerable  degree  controlling  its  pro- 
;tion,)  artificially  limit  the  production  of  refined  sugar,  enliance  the  price' 
enrich  themselves  and  tlieir  associates  at  the  public  expense,  and  depress 
!  price  when  necessary  to  crush  out  and  impoverish  a  foolhardy  rival;  in 
ef,  can  come  as  near  to  creating  an  absolute  monopoly  as  is  possible  under 
I  social,  political,  and  economic  conditions  of  to-day.  We  are  told  that  this 
mot  be  accomplished  with  regard  to  an  article  like  sugar,  which  can  be  in- 
initely  produced  by  the  application  of  capital  and  labor,  and  that  monopoly 
possible  only  where  the  supply  of  the  article  is  restricted  by  nature.  Thia 
lition  has  been  maintained  in  an  argument  of  exceeding  brilliancy,  which  I 
ifess  to  have  enjoyed  as  one  always  enjoys  a  persuasive  manner  of  presen- 
ion.  But  while  the  argument  was  most  ingenious  it  was  neither  sound, 
- — I  say  it  with  respect — ^plausible.  Of  course,  a  monopoly,  in  the  strict, 
hnlcal,  and  absolute  sense,  cannot  be  thus  created,  but  a  monopoly  in  a  le- 
sense  can.  The  monopoly  with  which  the  law  deals  is  not  limited  to  the 
ict  equivalent  of  royal  grants  or  people's  patents.  Any  combination  the 
idency  of  which  is  to  prevent  competition  in  its  broad  and  general  sense, 
1  to  control  and  thus  at  will  enhance  prices  to  the  detriment  of  the  public, 
I  legal  monopoly;  and  this  rule  is  applicable  to  every  monopoly,  whether 
'  supply  be  restricted  by  nature  or  susceptible  of  indefinite  production. 
e  difficulty  of  effecting  the  unlawful  purposse  may  be  greater  in  the  one  case 
^n  in  the  other,  but  it  is  never  impossible.  Nor  need  it  be  permanent  or 
iiplete.  It  is  enough  that  it  may  be  even  temporarily  and  partially  suo- 
sful.  The  question  in  the  end  is,  does  it  inevitably  tend  to  public  injury? 
tVhy,  then,  does  not  this  trust  board  combine  all  of  these  unlawful  pur- 
ips  with  ample  power  of  accomplishment?  Theoretically,  it  cannot  pre- 
it  other  capitalists  from  coming  forward  and  utilizing  their  means  in  com- 
lation  with  labor,  but  practically  it  can.  The  struggle  would  be  unequal, 
1,  except  under  powerful,  unusual,  and  extraordinary  conditions,  impossi- 
.  A  vast  harvest  could  be  reaped  at  the  expense  of  the  public  before  the 
indation  of  the  competitive  edifice  could  be  thoroughly  laid.  Nor  could  the 
Iter  of  combination  be  defeated  by  outside  forces.  The  undue  enhancing 
prices  might  draw  to  the  locality  the  attention  of  the  foreign  commercial 
rid.  But  the  argument  here  overlooks  the  laws  of  the  United  States,  and 
I  duties  imposed  by  those  laws  upon  imports.  It  overlooks,  too,  the  ex- 
ise  of  transportation  and  handling  and  the  delays  incident  thereto.  The 
rvest  could  again  be  reaped  at  the  public  expense  before  the  advent  of  com- 
ition,  and  that  harvest  could  be  then  utilized,  by  the  sudden  lowering  of 
ces,  to  the  repression  of  the  foreign  competitor.  Such,  at  least,  is  the  ten- 
icy  of  the  combination,  and  such  its  practical  power.  The  defendant's 
ole  argument  on  this  head  is  based  upon  theory  rather  than  fact,  just  as 
earlier  argument,  with  regard  to  the  corporations,  is  based  upon  legal  form 
her  than  substance.  The  doctrines  of  political  economy  which  have  been 
issed  upon  us  are  based  upon  normal  conditions,  and  have  no  bearing  what- 
)r  upon  combinations  organized  for  the  express  purpose  of  surmounting 
1  subverting  those  conditions. 

liastly,  this  appeal  to  the  law  is  criticised  as  an  interference  with  a  natural 
te  of  things.  The  unnatural  thing  is  said  to  be  the  law  when  it  attempts 
check  the  natural  order.  Unfortunately  for  this  argument  it  is  the  com- 
lation  which  has  resorted  to  what  it  calls  the  unnatural  thing.  It  was  not 
itent  with  natural  partnerships  or  associations  of  individuals,  but  re.'iorted 
the  device  of  corporate  artificiality  to  effect  its  ends.     Having  asked  and 
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accepted  the  favor  of  the  law,  it  cannot  complain  that  it  is  taken  to  tae 
grossly  offending  its  letter  and  spirit..  Fortunately,  tlie  law  is  able  to  p 
itself  against  abuses  of  the  privileges  which  it  grants;  and  while  furthe 
islatioii,  both  preventive  and  disciplinary,  may  be  suitable  to  check  and 
ish  exceptional  wrongs,  yet  there  is  existing,  to  use  the  phrase  of  a  d 
gutshed  English  judge  in  a  noted  case,  "plain  law  and  plain  sense"  en 
to  deal  with  corporate  abuses  like  the  present, — abuses  which,  if  allow 
thrive  and  become  general,  must  inevitably  lead  to  the  oppression  of  th« 
pie,  and  ultimately  to  the  subversion  of  their  political  rights.  Again,  t 
gal  results  justly  follow  forfeiture  and  dissolution.  Let  me  say,  in  « 
slon,  that  it  would  quite  unnecessarily  belittle  the  discussion  of  this  moi 
ons  question  to  consider  the  minor  charges  presented  by  the  people.  The 
ment  should  rest  upon  the  broad  and  main  issue.  There  it  rests  with  a 
of  fitting  proportion,  and  there  it  should  be  left.  For  these  reasons  tl 
fendant's  motion  must  be  denied,  and  the  plaintiff's  granted. 


Marsh  v.  Mastsbson  et  oL 
(Cvmmon  Pleas  o/  New  York  City  and  Count]/.  Oenerai  Term.    December, 

1.  liAJTDlOKD  Aim  TirSABT — L1IA8BB — EZPIBATIOH — CUBTOK. 

In  Kew  York  it  is  settled  by  a  custom  which  biw  become  law  that  a  lease  f< 
year,  commeoclnK  on  the  Ist  of  Hay,  expires  at  noon  aa  the  Ist  of  the  foil 

2  Sake — Rsootebt  of  Fosbsssion — Pebmatdbb  Action — Restitutiov. 

Althongrh,  nnder  such  a  lease,  summary  proceedings  are  begun  on  the  last  i 
April,  under  which  the  landlord  has  been  awarded  possession,  the  oonrt  w 
grant  the  tenant  restitution,  where  it  appears  that  a  reoeiver  was  at  the  ti 
possession,  and  entitled  to  the  tenant's  interest,  and  that  the  tenant  has  n( 
but  a  reversionary  Interest  after  the  reoeiver  shall  be  disdiarged. 

Appeal  from  trial  term. 

Summary  proceedings  by  John  E.  Marsh  as  executor,  landlord,  a{ 
Catharine  Masterson  and  others,  tenants.  Thomas  O'Callaghan,  Jr.,  c 
the  subtenants,  appeals  from  a  final  order  awarding  the  landlord  posse 

Argued  before  Van  Hoesen,  P.  J.,  and  Bookstaveb,  J. 

2r.  Daily,  Jr.,  for  appellant.     H.  A.  Kimmelman,  for  respondent. 

Feb  Curiam.  The  proceedings  were  begun  by  the  presentation  of  tl 
tition  of  the  landlord  on  the  1st  of  May,  1888,  at  10:01  a.  m.  Tliis  pe 
alleged  that  the  hiring  was  "for  the  term  of  one  year,  commencing  o 
1st  of  May  1887,  and  ending  on  the  30th  of  April,  1888,  at  midnight, 
that  the  appellant  and  others  held  over,  etc,  without  permission,  etc. 
precept  was  forthwith  issued  and  served  on  the  tenant,  the  appellant 
others.  It  was  made  returnable  at  3:30  F.  M.  of  the  same  day.  At  that 
the  appellant  appeared  and  filed  an  answer  denying  that  he  held  ovei 
Further  proceedings  were  then  adjourned  &y  consent  of  parties  until  th 
of  May,  when  there  was  a  hearing  before  the  justice.  The  lease  under  t 
the  tenants  held  was  introduced  in  evidence,  and  from  it  it  appears  tha 
premises  were  devised  "for  the  term  of  one  year  from  the  first  day  of 
one  thousand  eight  hundred  and  eighty-seven,  at  the  yearly  rent  of  eig 
hundred  dollars,  to  be  paid  in  equal  quarter-yearly  payments,  in  advanc 
the  first  days  of  May,  August,  November,  and  February," 

The  question  is  whether,  under  this  lease,  the  term  ended  on  the  30th  t 
April,  at  midnight,  or  the  1st  of  May,  at  noon.  In  this  state  it  may  be 
sidered  settled  by  a  custom,  which  has  acquired  the  force  of  law,  that  al 
ancles  commencing  on  May  Ist,  for  one  year,  terminate  on  the  1st  di 
the  following  May,  at  12  m.  McAdara,  Landl.  &  Ten.  (2d  Ed.)  188;  R 
T.  Wood,  9  Wend.  346.  In  the  latter  case,  Savage,  C.  J.,  said:  "If  the 
people  of  Albany  have  settled  it  by  a  custom  which  is  of  suflSuient  age  to 
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<  the  sanction  of  autliority,  they  hnve  done  more  than  the  courts  have  been 
ble  to  do;  and  if  they  have  settled  the  point  that  such  a  lease  commences  and 
^rminates  at  twelve  at  noon  on  tlie  Ist  of  May,  in  my  opinion  they  have  set- 
led  it  as  it  should  be.  *  *  *  A  universal  custom  becomes  common  law. 
*  *  If,  under  leases  In  the  usual  form,  from  the  1st  of  May  to  the  Ist 
f  May.  it  has  been  the  immemorial  usage  to  interchange  possession  at  twelve  • 
'clock  noon,  It  seems  to  me  unobjectionable,  not  as  a  construction  of  the  in- 
brument,  but  as  a  practical  exercise  of  rights  under  it.  *  *  *  Strict 
smpliance  with  the  letter  of  the  lease,  whether  it  includes  or  excludes  tti« 
ay,  would  compel  those  who  change  tenements  to  move  in  the  night,  or  re> 
lain  one  night  in. the  street.  Sucli  an  absurdity  was  never  intended." 
This  being  the  practical  construction  of  the  rights  of  tlie  parties  undw 
iich  a  lease,  as  determined  by  custom  and  law,  we  think  that  the  proceedings 
'ere  commenced  before  the  expiration  of  the  term  of  the  lease,  and  that 
ie  final  order  should  be  reversed,  as  far  as  the  party  appealing  is  concerned, 
rith  costs.  But  as  a  receiver  bad  been  appointed  by  the  courte.  who  at  that 
me  was  in  possession,  and  entitled  to  the  possession,  of  all  of  O'Gallaghan'a 
iterest  in  said  lease  and  the  premises  demised,  and  as  the  latter  had  only  a 
9versionary  interest  in  the  premises  after  the  discharge  of  the  receiver,  who 
08  not  yet  been  discharged  as  far  as  we  are  aware,  although  the  lease  has 
•ng  since  expired,  we  do  not  think  it  proper  to  award  a  restitution  of  the 
remises. 


HoBbioe  v.  Va»  Fleet. 
7ommon  Flea*  of  New  Yorh  City  and  County,  Oenardl  Term.    DeeemlMr  8, 1888.) 

ppxAL — Review — ^Weioht  of  Bvidincb — Commok  Pix^». 

The  court  of  oommon  pleas  for  New  York  city  and  county  oannot  set  aside  a  ver- 
dict rendered  In  the  city  court,  as  against  the  weight  of  evidence. 

Appeal  from  city  court,  general  term. 

Action  in  the  city  court  by  Robert  McBride  against  Bicfaaid  W.  Van  Fleet 
)r  moneys  alleged  to  have  been  collected  for  plaintiff.    Judgment  for  defend- 
it  was  afiSrmc^  at  general  term,  and  plaintiff  appeals. 
Argued  before  Larrbmobk,  C.  J.,  and  Van  Hoesen,  J. 
T/tomUm,  Earle  <£  Kiende,  for  appellant.    L.  A.  GHegerUh,  for  respondent. 

Feb  Curiam.  We  think  that  a  verdict  for  the  plaintiff  ought  to  have  been 
mdered,  but  it  is  not  in  our  power  to  set  aside  a  verdict  given  in  the  city 
>urt.  on  the  ground  that  it  is  against  the  weight  of  evidenca  We  And  no 
:ror  that  would  justify  a  reversal  in  any  of  the  rulings  at  -the  trial.  No 
>arse  is  opea  to  us  but  to  affirm  the  judgment  and  order  appealed  from,  with 
ists. 


DOBBS  «.  NlEBUHB  et  ol. 

'ommon  Plea*  of  New  Fork  dty  and  County,  OenercU  Verm.    December  8, 1888.) 

MORTOAOH— FORECLOSUKE— OeCRBB  OF  SaLB. 

Under  Code  Civil  Froc.  N.  Y.  §  1678,  providiqg  that  in  judicial  sales  of  real  prop- 
erty consisting  of  two  or  more  buUdiiigs,  farms,  or  lots,  thej  shall  be  sold  sepa- 
rately, unless  otherwise  ordered  by  the  oourt,  premises  oonsisting  of  a  number  of 
lots  on  which  ate  unfinished  buildings  may  be  sold  together,  instead  of  severally, 
when  it  appears  that  they  will  bring  a  larger  price,  and  the  court  may  so  order  In 
a  foreclosure  decree,  though  section  lti26  prorides  that  such  a  decree  shall  direct  a 
sale  of  the  property,  or  of  such  part  thereof  as  is  sufficient  to  pay  the  debt  and  costs. 
Savb — Rights  of  Juniob  Hobtsaoees. 

Junior  mortgagees,  who  are  made  parties  def  ffiidant  to  such  an  action,  may,  it 
their  interests  demand  It,  obtain  a  provision  In  such  a  decree  requiring  the  lots  to 
be  sold  together,  instead  of  separately,  though  they  have  not  served  copies  of  their 
answers  on  the  mortgagor  or  owner  of  the  equity  of  redemption,  under  Code  Civil 
Proc.  N.  Y.  S  631,  providing  that  if  a  defendant  require  a  aeterminsticn  of  a  con- 
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troversT  as  between  htmBnlf.  and  another  defendant,  he  shall  serve  a  oopy  < 
answer'  on  the  latter,  as  no  such  controversy  arises  until  the  junior  mortfs 
attacked. 

Appeal  from  special  term. 

Action  by  Sarati  £.  Dobbs  against  William  H.  Niebuhr,  Charles  G.  D( 
■and  William  F.  Hawes,  to  foreclose  a  mortgage  given  by  Xiebiihr  to  plaii 
The  defendants  Dobbs  and  Hawes  held  mortgages  junior  to  that  of  plaii 
and  were  thus  made  parties  defendant.  There  was  a  decree  of  sale,  am 
fendant  Kiebuhr  appeals.  The  opinion  at  speolal  term,  adopted  by  the  o 
is  as  follows: 

"  Daly,  J.  There  is  no  dispute  that  the  premises  covered  by  the  mortg 
of  the  plaintiff,  and  of  the  prior  and  subsequent  incumbrances,  will  sel 
a  larger  price  if  disposed  of  as  one  parcel  than  tliey  would  if  each  house 
lot,  in  ttie  present  unfinished  state  of  the  buildings,  were  sold  separn 
The  evidence  of  the  auctioneers,  broilers,  dealers,  and  builders  establishe 
fact  beyond  a  doubt,  and  no  attempt  is  made  to  deny  it.  It  is  also  certain 
it  is  for  the  interest  of  tliose  mortgagees  and  lienors  whose  liens  are  si 
quent  to  the  mortgage  of  the  plaintiff,  to  have  the  property  sold  in  su 
manner  as  will  bring  the  most  money,  because  they  are  cut  off  by  this 
closure,  and  will  liave  nu  recourse  except  to  the  surplus  arising  from  the 
The  question  is  whetlier  their  wishes  should  be  regarded,  and  whethei 
court  has  power  to  make  the  decree  they  desire.  They  are  necessary 
ties  to  the  action  and  have  a  standing  in  court  to  apply  for  the  insertic 
such  provisions  in  the  decree  as  will  protect  them.  They  were  not  bouti 
tender  to  the  mortgagor  an  issue  as  to  the  validity  of  their  mortgages, 
was  served  with  the  complaint,  in  which  it  was  stated  that  those  in( 
brancers  had  or  claimed  an  interest  in  the  premises.  If  he  desired  to  tes 
right  to  dispute  in  this  action  the  validity  of  the  mortgages  whicli  he 
given  them,  he  should  have  set  up  the  facts  in  bis  answer,  and  servec 
answer  upon  his  co-defendants.  Not  having  raised  the  question,  he  is  n 
be  heard  now  to  deny  that  they  have  or  claim  an  interest  as  averred  ii 
complaint. 

"  The  power  of  the  court  to  order  a  sale  of  the  whole  of  the  mortg 
premises,  even  if  the  sale  of  a  part  thereof  would  be  sufficient  to  discharg 
mortgage  of  the  plaintiff,  and  prior  mortgages,  is,  I  think,  undoubted, 
proper  case  for  the  exercise  of  that  power  be  presented.  In  LivingsU 
Mildrum,  19  N.  Y.  440,  it  was  held  that  it  was  the  duty  of  the  court, 
the  foreclosure  of  a  mortgage  to  provide  for  sale  of  so  much  of  tlie  mortg 
premises,  and  in  such  manner,  tliat  parties  having  equities  subject  tc 
primary  lien  shall  not  be  prejudiced.  In  that  case  a  sale  of  certain  ol 
houses  and  lots  covered  by  the  mortgages  was  sufficient  to  discharge 
mortgage  debt,  but  a  sale  of  the  remaining  parcels  was  ordered  to  protec 
bolder  of  a  meclianic's  lien  which  was  a  subsequent  incumbrance.  Th 
der  was  made  under  the  statute  (2  Bev.  St.  198,  §  165)  providing  tlial 
in  any  of  the  foregoing  cases  it  shall  appear  to  the  court  that  the  mortg 
premises  are  so  situated  that  the  sale  of  the  whole  will  be  most  benetlcial  ti 
parties,  the  decree  shall,  in  the  Brst  instance,  be  entered  for  the  sale  o 
whole  premises  accordingly.'  And  it  was  said  that  that  provision  was  sii 
confirmatory  of  principles  by  which  courts  of  equity  must  necessiurily  be 
erned  in  all  cases  of  foreclosure;  citing  Snyder  \.  Stafford,  11  Paige 
where  two  separate  and  distinct  parcels  of  land  covered  by  the  mortgage 
ordered  to  be  sold  (althougli  the  sale  of  one  alone  miglit,  and  probably  w< 
have  brought  enough  to  satisfy  the  mortgage)  on  the  ground  that  the  ri 
of  subsequent  incumbrancers  were  such  that  they  could  not  be  effecti 
protected  by  the  sale  of  only  one  of  the  parcels.  The  court,  in  Livinuslc 
Mildi-um,  say:  'There  is  no  doubt,  therefore,  of  the  power  of  the  cou 
order  a  sale  of  the  whole  premises,  with  a  view,  not  to  the  satisfaction  ol 
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aintiff's  mortgage,  but  to  the  better  protection  of  the  subsequent  liens.' 

0  case  in  conflict  with  tliis  authority  has  been  presented. 

"The  section  of  the  Revised  Statutes  cited  in  the  above  case  was  repealed 
>on  the  adoption  of  the  Code  of  Civil  Procedure;  but  section  1678  of  the 
)de,  (article  9,  tit.  1.)  regulating  actions  relating  to  real  property,  provides 
at,  upon  a  sale  made  in  pursuance  of  any  provision  of  that  title,  'if  the 
operty  consists  of  two  or  more  distinct  buildings,  farms,  or  lots,  they  shall 

1  sold  separately,  unless  otherwise  ordered  by  tlie  court.'  The  intention  to 
ve  the  court  power  in  a  proper  case  to  direct  a  sale,  in  one  lot,  of  all  the 
operty  which  may  be  the  subject  of  the  action,  is  clearly  expressed,  and  no 
nit  upon  the  power  is  flxed ;  the  exercise  of  it  to  be  in  accordance  with  the 
ttled  principles  found  in  the  cases.  It  is  suggested,  however,  that  the  judg- 
ent  in  foreclosure  actions  is  specially  provided  for  in  section  1626  of  the 
>de,  which  reads  that  •  in  an  action  to  foreclose  a  mortgage  upon  real  prop- 
ty,  if  the  plaintiff  becomes  entitled  to  final  judgment,  it  must  direct  the 
le  of  the  property  mortgaged,  or  of  such  part  thereof  as  is  sufficient  to  dis- 
large  the  mortgage  debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action.' 
hardly  think  that  this  provision  should  be  regarded  as  prescribing  an  inva- 
ible  form  for  judgments  in  foreclosure,  but  as  providing  that  the  judgments 
lall  direct  a  sale  of  such  part  thereof  as  is  sufficient  to  discbarge  the  mortgage 
bt,  etc.  It  would  thus  be  consistent  with  section  1678,  which  leaves  the 
anner  of  sale  to  the  sound  discretion  of  the  court.  It  is  significant  on  the 
lestion  of  the  intention  of  the  legislature  that  the  last-named  section,  (1678,) 
1  originally  adopted,  did  not  coutain  the  words  '  unless  otherwise  ordered  by 
e  court,'  and  that  they  were  Inserted  by  amendment  in  1881.  Judgment  in 
cordance  with  this  view." 

Argued  before  Larremoke,  C.  J.,  and  Van  Hoesen,  J. 

T.  Mitchell  King,  for  appellant.    John  H.  V.  Arnold,  for  respondent. 

Labrehore,  C.  J.  The  clear  and  conclusive  opinion  of  the  judge  who 
ied  this  cause  at  special  term  renders  further  discussion  of  the  main  prin- 
pies  involved  unnecessary.  We  affirm  the  judgment,  adopting  the  line  of  ar- 
iment  of  said  opinion.  It  may  not  be  amiss,  however,  to  notice  briefly  one 
tint  which  was  argued  with  great  pertinacity  on  this  appeal.  Counsel  for 
)pellant  concedes  that  the  court  has  power  in  a  foreclosure  suit  to  consider 
e  interests  of  the  incumbrancers  whose  liens  are  subsequent  to  that  of  the 
ortgage  foreclosed,  and  to  order  the  premises  to  be  sold  in  such  manner  that 
leir  rights,  as  well  as  those  of  the  plaintifF,  shall  be,  as  far  as  possible,  pro- 
cted.  The  main  contention  befoie  us  was  that  the  power  had  been  improp- 
ly  exercised  in  the  present  case,  because  such  subsequent  incumbrancers 
id  not  served  copies  of  their  answers  on  the  owner  of  the  equity  of  redemp- 
}n,  under  section  521  of  the  Code.  But  we  think  the  judge  of  the  special 
rm  correctly  held  that  if  it  was  the  duty  of  anybody  to  obey  the  rule  there 
id  down,  the  obligation  rested  on  the  owner  of  the  equity  himself,  and  not 
3on  the  junior  mortgagees.  The  position  is  quite  simple.  The  holder  of  the 
■ior  mortgage  began  foreclosure  proceedings,  and  necessarily  made  the  sub- 
qut'nt  mor^agees  parties  defendant.  The  latter,  pleading  in  regular  form, 
irved  answers  to  the  plaintiff's  complaint.  Whatever  controversy  exists  is 
le  usual  one  between  plaintiff  and  defendants,  and  not  one  between  separate 
tfendants.  If  the  necessity  or  desire  had  existed  for  a  determination  of  the 
gbts  of  the  defendants  as  between  themselves,  whose  duty  was  it  to  comply 
ith  section  521  ?  The  language  itself  answers  this  question, — "a  defendant 
bo  requires  such  determination."  Did  the  junior  mortgagees  require  such 
itermination?  Assuredly  not,  for  any  purpose.  They  have  mortgages  valid 
}on  tlieir  face,  and  all  the  affirmative  action  necessary  on  their  part  was  to 
ler  formal  proof  of  the  same,  and  rest.  Presumptively,  all  rights  of  the 
vner  of  the  equity  are  as  siiboi^inate  to  the  liens  of  the  junior  mortgagees 
v.8N.Y.8.no.6— 27 
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as  to  that  of  the  plaintiff.  The  owner  of  the  equity  must  thorefore  tjtke  the 
initiative,  if  he  wishes  to  question  the  validity  of  a  junior  mortgage,  or  to 
oppose  any  effort  made  by  the  junior  mortgagee,  in  his  controversy  with 
plaintiff,  to  compel  plaintiff  to  sell  the  mortgaged  pi-emises,  that  a  sulMtantial 
surplus  shall  be  realized.    The  judgment  should  be  affirmed. 

Yan  Hojssen,  J.,  concurs. 


MoCann  v.  Sixtb  Avb.  B.  Co. 
(Superior  Court  of  New  York  City,  General  Term.    Jannarr  7, 1889.) 
HoRSB  AND  Strebt  Railkoads — Neouobnob — ^Fast  DaiviNa. 

Where  a  person  springs  suddenly  from  a  street  car  into  the  middle  of  the  oppo- 
site track  and  in  front  of  another  oar  at  a  place  where  ordinary  prudence  on  part 
of  the  driver  would  not  expect  persons  to  be,  no  rate  of  speed  at  which  sach  car  is 
moving  can  he  called  negligence.* 

Appeal  from  jury  term. 

Action  by  Francis  J.  McCann,  an  infant,  etc.,  against  the  Sixth  Avenue 
Railroad  Company  to  recover  damages  for  personal  injuries.  The  court  di- 
rected a  verdict  for  defendant,  and  from  a  judgment  entered  thereon  plaintiff 
appeals. 

Argued  before  Seoqwick,  C.  J.,  and  Frkbduan  and  Trttax,  JJ. 

J.  C.  Foley,  for  appellant.    D.  M.  Porter,  for  respondent. 

Seoqwick,  C.  J.  The  fact.4  of  the  case  were  that  while  one  car  of  the  de- 
fendant's was  at  a  stand  its  conductor  kicked  at  the  plaintiff,  who  was  upon 
its  platform.  To  prevent  tb^  kick  reaching  his  body,  the  buy,  by  one  jump, 
jumped  into  the  middle  of  the  up-town  tracks.  As  he  touched  the  ground  he 
was  knocked  down  by  the  horses  of  a  car  going  up-town.  The  jury  might 
have  found  that  these  horses  were  going  at  a  great  and  unusual  speed.  The 
complaint  did  not  charge  negligence  in  general  or  specifically  in  respect  of  the 
kick  and  its  effects.  It  confined  the  negligence  charged  to  the  following  mat- 
ter: "That  while  the  plaintiff  herein,  in  a  careful  and  orderly  manner,  and 
with  full  and  lawful  right,  was  passing  along  a  public  highway."  etc..  "to- 
wit."  etc.,  "he  was  struck  and  knocked  down  by  the  horses  attached  to  one  of 
the  cars  iMlonging  to  the  defendants." 

I  am  of  opinion  that,  while  negligence  may  be  predicated  of  a  dangerous 
rate  of  travel,  ordinary  caution  and  care  called  for  the  regulation  of  the  speed 
and  the  control  of  the  horses  in  reference  to  persons  that  ordinary  prudence 
may  or  should  anticipate  may  be  endangered.  If  the  danger  arise  from  the 
sudden  and  unexpected  and  not-to-be-anticipated  presence  of  a  person  before 
the  horses,  I  do  not  think  that  any  rate  of  speed  is  negligent. 

In  this  case,  the  proof  was  that  the  plaintiff  by  his  bound  came  to  the 
ground  at  once  in  the  middle  of  the  up-town  track,  where  ordinary  prudence 
and  calculation  on  the  part  of  tlie  driver  of  the  horses  that  did  the  damage 
could  not  suggest  that  the  plaintiff  would  be.  It  is  only  a  matter  of  conject- 
ure as  to  what  would  have  happened  if  the  boy  had  stepped  from  the  plat- 
form of  the  car,  and,  before  he  went  upon  the  up-town  track,  bad  first  gone  to 
the  space  by  the  side  of  that  track,  where  be  could  have  been  seen  by  tha 
driver  uf  the  horses  that  knocked  the  plaintiff  down. 

I  am  of  opinion  that  the  driver,  in  regulating  the  speed,  was  not  called  upon 
to  suppose  the  occurrence  of  the  unusiml — and.  with  particulars,  exceptional 
— facts  that  preceded  the  plaintiff's  jumping  before  the  horses.  I  am  of  opin- 
ion that  the  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

'  See,  as  to  what  is  negligenoe  on  the  part  of  horse-oar  oompanles.  Railway  Co.  v.  Rob- 
.,  (HI.)  18  N.  B.Bep.  772,  and  note;  Franklin  v.  Railroad  Co., ante,  289,  and  note. 
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KEBmjN  e.  SWAKTWOtJT. 

{City  Comt  of  New  YorK  General  Term.    December  8, 1888.) 
Imw  Triait— Rbbeabino  Uoiioh — Lackes. 

It  Is  error  io  months  alter  trial,  execution  having  In  the  mean  time  issued,  and  a 
reoeiver  been  appointed  in  supplementary  proceedings,  to  grant  a  new  trial  on  r» 
ai^roment  at  a  motion  therefor,  made  on  the  minutes  at  the  trial  and  denied. 

Appeal  from  trial  term. 

Action  by  Nathan  Rebhun  against  Frank  6.  Swartwout.  Plaintiff  ap- 
)eals  from  an  order  vacating  and  setting  aside  a  judgment  entered  in  Ills  fa- 
roT  upon  the  verdict  of  a  jury  and  granting  a  new  trial. 

Argued  before  McAdam,  C.  J.,  and  BiiowNE,  J. 

Abram  Kling,  for  appellant.     L.  A.  Gould,  for  respondent. 

Feb  CintiAu.  Independently  of  the  question  of  laches  and  power,  we 
ihink  the  evidence  presented  a  pure  question  uf  fact,  which  was  properly  sub- 
nilted  to  the  jury  on  conflicting  evidence,  and  that  there  was  no  legal  reason 
or  disturbing  the  verdict  which  they  found  in  favor  of  the  plaintiff.  The 
ixceptious  taken  during  the  trial  are  without  merit,  and  the  case  was  clearly 
lubmitted  to  the  jury  by  the  trial  judge.  A  motion  for  a  new  trial  was  made 
>n  the  minutes  at  the  trial,  which  was  denied.  Xo  appeal  was  taken,  and 
.he  parties  seem  to  have  acquiesced  in  the  disposition  made  of  the  case.  Ex- 
icution  was  issued,  the  defendant  examined  on  supplementary  proceedings, 
ind  a  receiver  was  appointed.  Ten  months  att«r  the  trial  the  motion  for  a 
lew  trial  was  revived  in  the  form  of  a  reargument,  and  it  was  at  this  time, 
ind  in  this  form,  grain  ted.  We  think  the  order  was  impfovidently  made,  and 
»aght  to  be  reversed,  with  costs. 


Monks  v.  Bbuob. 

{Cteu  Court  of  New  York,  THaX  Term.    January  17, 1889.) 

■bincipal  and  Aoent— Disobbdibncb  io  iHSTBVonoMa — Action— PLBADrso. 

A  complaint  alleging  that  plaintiff  deltv«red  to  defendant  a  mare,  to  be  sold  for 
not  less  than  I50O.  and.  charging- a  sale  for  lees  than  that  sum,  aaa  a  payment  to 
plaintiff  by  defeBrOBnt  of  tlw,  and.  praying  judgment  for  t304>  is  defeotiTe  in  not 
alleging  that  the  action  is  for  violation  of  mstructions,  and  for  Uie  damages  occa- 
tioned  thereby. 

Action  by  Charles  Monks  against  Sanders  D.  Brace  for  the  diffecence  be> 
ween  the  price  at  which  plaintiff  authorized  defendant  to  sell  a  certain 
tlooded  aare,  and  the  price  for  which  defendant  actually  sold  her.  Defend- 
^nt  moved  at  the  tcial  to  dismiss  the  complaint. 

Charles  D.  Mela,  for  plaintiff.    J.  Homer  Eildreth,  tax  defendant. 

McAdau,  0.  J.  The  complaint  alleges  that  the  plaintiff  delivered  to  the 
lefendant  a  blooded  mare,  to  be  taken  to  Lexington,  Ky.,  and  there  sold  for 
lot  less  than  $500,  and  if  not  so  sold  to  be  returned.  It  then  charges  a  sale  by 
he  defendant  for  less  than  the  stipulated  price;  a  payment  to  the  plaintiff  by 
lie  defendant  of  $196;  and  closes  with  a  prayer  for  judgment  in  his  favor  for 
(3(M.  It  does  not  clearly  appear  from  the  complaint  what  the  action  is  for, 
)ut  by  inference  it  would  seem  to  be  either  for  conversion,  or  on  the  contract 
or  the  balance  claimed.  It  ought  to  have  alleged  "that  the  defendant,  in 
riolation  of  his  instructions,  wrongfully  sold  the  mare  for  a  sura  less  than 
^SOO,  to-wit,  for  [inserting  the  price  at  which  the  mare  was  sold;]  whereby, 
uod  by  reason  of  which  misconduct  on  the  part  of  the  defendant,  the  plaintiff 
luffarad  damage  to  the  amount  of  [the  difference  between  the  two  sums.]* 
Che  distinction  may  seem  technical,  but  it  cannot  on  that  account  be  ignored. 
riie  gravamen  of  the  charge  should  always  appear  by  the  complaint,  that  the 
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allegata  and  probata  may  correspond,  duplicity  be  avoided,  and  immaterial 
evidence  excluded,  and  the  true  issue  kept  prominently  in  view  at  the  trial. 
The  principles  determined  by  the  case  of  Laverty  v.  Snethen,  68  N.  Y.  522, 
are  that  (1)  if  an  agent  parts  with  the  property  of  his  principal  in  a  way  or 
for  a  purpose  not  authorized,  be  is  liable  in  trover  for  conversion ;  but  where, 
as  in  this  case,  the  agent  is  authorized  to  sell,  he  is  not  guilty  of  trover  for 
exercising  the  power  conferred.  (2)  An  agent  authorized  to  sell  at  a  speci- 
fied price,  as  in  this  ciise,  is  not  liable  in  trover  for  selling  at  a  price  below  in- 
structions; the  remedy  being  for  breach  of  instructions.  The  sale  made  by 
the  Hgent  effectually  transferred  title  to  the  purchaser,  and  the  principal's 
remedy  for  the  wrong  is  breach  of  duty  on  the  part  of  the  agent.  (8)  An 
agent  authorized  to  sell  is  at  all  times  liable  on  his  contract  for  the  proceeds 
of  sale. 

The  present  action  is  not  for  the  net  proceeds  of  sale,  for  these  have  been 
paid  over,  and  represent  the  credit  of  $196  given  in  the  complaint.  It  should 
be  made  to  appear  by  the  comphiint  that  the  action  is  fur  breach  of  duty, 
i.  e.,  violation  of  specific  instructions.  For  the  defect  stated  the  complaint 
will  be  dismissed,  with  costs,  unless  within  30  days  the  plaintiff  applies  to 
and  obtains  from  the  special  term  leave  to  amend  his  complaint  in  the  partic- 
ulars stated,  in  which  event — that  is,  as  soon  as  the  amended  pleadings  are 
properly  before  the  court — the  action  may  be  placed  on  the  day  calendar,  and 
proceed  to  trial. 

Brknthan  «.  Note. 
{City  Court  of  New  York,  Trial  Term.    Janaarjr  91, 188B.) 

litBBI.  AWD  SlAMDBB — SlANDEK  OF  PrOPERTT— WHAT  ACTIO:<ABUI. 

Where  a  binding  contract  for  the  sale  of  certain  property  has  been  made,  and 
the  purchaser  is  induced  to  refuse  to  cosiplete  the  purchase  by  reason  of  slanderous 
words  uttered  concerning  the  property  by  a  third  person,  the  vendor  oannot  main- 
tain an  action  for  slander  against  such  third  party.  EUs  remedy  is  on  the  contract 
of  sale. 

Action  by  Henry  Brentman  against  Henry  Note.  Piaintifl  alleged  that  he 
had  agreed  to  sell  an  interest  he  had  in  a  house,  together  with  the  furniture  in 
it,  for  8600,  and  that  the  purchaser  had  paid  $10  to  bind  the  bargain;  and  that 
by  reason  of  false  reports  made  by  the  defendant  concerning  the  property,  to 
the  effect  that  the  house  was  in  bad  condition,  the  furniture  broken  and  dam- 
aged, and  part  of  it  had  been  moved  away,  etc.,  the  purchaser  refused  to 
comply  with  his  contract.  Plaintiff  subsequently  sold  the  property  to  another 
person  for  9400,  and  now  seeks  to  recover  the  sum  of  8200  from  defendant. 

A.  P.  Wagner,  for  plaintiff.    Max  Bayersdorfer,  for  defendant. 

MoAdah,  G.  J.  The  language  used  does  not  relate  to  the  plaintiffs  trade 
or  calling,  and  is  not  actionable  per  se.  Words  to  be  defamatory  should  affect 
some  person.  Sometimes  an  attack  upon  a  thing  may  be  an  indirect  attack 
upon  an  individual.  Thus,  an  action  will  lie  for  slander  of  title  to  real  or  per- 
sonal property;  but  the  plaintiff,  to  recover,  must  allege  and  prove  special 
damages,  (Like  v.  MeKinatry,  *43  N.  Y.  397;  Bailey  v.  Dean,  5  Barb.  297; 
/n  re  Madison  Ave.  B.  Church.  26  How.  Pr.  72;  BiKclow,  Gas.  Torts,  42;  QoU 
v.  Pulsifer,  122  Mass.  235;  Stoan  v.  Tappan,  5  Gush.  104;  Maiachy  v.  Soper. 
3  Bing.  N.  C.  371;  Hill  v.  Ward,  13  Ala.  310;  Paull  v.  Hal/erty,  63  Pa.  St. 
46;)  and  to  do  thLs  it  is  generally  necessary  for  the  plaintiff  to  allege  and 
prove  that  he  was  in  the  act  of  selling  his  property,  either  by  public  auction 
or  private  treaty,  and  that  the  defendant  by  bis  words  prevented  an  intended 
purchaser  from  bidding  or  competing.  Odger,  Sland.  &  Lib.  138;  Folk. 
Starkie,  Sland.  §  128. 
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In  this  case,  the  slanderous  words  were  not  uttered  until  after  a  purchaser 
lad  been  secured  and  a  bindinp;  contract  of  sale  made.  This  circumstancede- 
eats  the  action.  There  is  no  doubt  but  that,  where  one  is  prevented  from 
elling  property  by  the  impertinent  interference  of  another,  he  may  maintain 
n  action  for  the  inconvenience  suffered;  but  where  there  has  been  a  contract 
lade  for  the  purchase  of  the  property,  and  the  purchaser  refuses  to  comply 
n  account  of  the  misrepresentations,  the  remedy  of  the  vendor  is  on  the 
ontract.  Morris  v.  Langdale,  2  Bos.  &  P.  284;  Paull  v.  Halferty,  63  Pa. 
t.  46.  The  reason  is  obvious.  If  the  interference  drives  the  customer  from 
laking  a  contract,  the  only  remedy  the  injured  owner  tuis  is  against  the 
rrong-doer, — the  Intermeddler, — but  if  the  customer  enters  into  a  binding 
ontract  of  purchase,  and  is  afterwards  induced  to  decline  performance  by  the 
idse  reports  of  another,  these  will  neither  excuse  performance  by  the  pur- 
baser,  nor  furnish  him  any  defense  to  an  action  founded  on  the  contract,  and 
tie  law  supposes  that  in  such  an  action  the  plaintiff  will  receive  a  full  in- 
emnity.  Morris  T.  Langdale,  supra.  An  action  cannot  be  supported  for 
filing  a  bare,  naked  lie,  where  no  loss  or  damage  is  caused  by  the  lie;  but  if 
:  is  attended  with  damage,  it  then  becomes  the  subject  of  an  action.  Wood, 
Idd.  Torts,  8  S8,  and  cases  cited.    It  must  be  a  direct  pecuniary  damage. 


owever,  (Like  v.  MoKinstry,  41  Barb.  186,  affirmed  *43  N.  Y.  897;  Kendall 
.  Storie.  5  N.  Y.  14;  Linden  v.  (fraham,  1  Duer,  670,)  for  this  is  the  meas- 
re  and  limit  of  recovery. 

The  complaint  alleges  that  the  defendant  told  a  falsehood  to  the  purchaser, 
rhich  may  have  inconvenienced  and  disappointed  both  of  the  contracting 
arties,  but  it  in  no  way  affected  their  legal  rights;  and  there  is  no  method  of 
omputing  specific  damages  as  the  proximate  cause  of  the  particular  wrong 
omplai  ned  of.  The  defendant  did  not  break  off  negotiations  or  treaties  pend- 
!)g.  The  transaction  had  passed  this  stage.  The  negotiations  had  already 
ipened  into  a  valid  contract  of  sale,  and  the  purchaser  had  bound  himself  to 
erform.  Performance  was  not  optional,  but  obligatory.  The  plaintiff  could 
ave  maintained  an  action  against  his  vendee  for  the  recovery  of  the  unpaid 
nrchase  money,  with  interest;  or  he  might,  at  his  election,  and  on  proper 
otice  to  the  purchaser,  have  sold  the  property  on  his  account,  charging  the 
urchaser  with  the  difference  between  the  sum  he  agreed  to  pay  and  the  net 
mount  realized  on  the  resale.  Crooks  v.  Moore,  1  Sandf.  297;  Pollen  v.  Le 
toy,  30  N.  Y.  549.  By  pursuing  either  of  these  available  remedies  no  loss 
Duld  have  fallen  on  the  plaintiff,  so  that  it  is  difficult  to  discover  how  hesuf- 
sred  any  special  pecuniary  damage  by  the  act  of  the  defendant.  The  plain- 
iff  could  not  recover  the  same  damage  twice;  flrst  from  the  purchaser,  and 
gain  from  the  defendant.  The  plaintiff  thought  best  to  drop  the  Innocent 
urchaser,  and  pursue  the  liar.  He  could  not  create  a  new  right  of  recovery 
1  this  way.  It  seems  just,  but  It  is  not  legal.  He  should  have  pursued  the 
urchaser,  and  recovered  his  loss,  leaving  the  latter  to  pursue  the  defendant, 
B  a  malicious  intermeddler,  if  he  thought  him  worthy  of  pursuit,  and  ans  wer- 
ble  in  damages.  There  always  have  been  and  always  will  be  pestiferous  in- 
srmeddlers  that  are  difficult  to  reach  by  legal  process,  and  there  is  no  legal 
rinciple  u]X)n  which  the  defendant  can  be  made  liable  in  this  Instance  for  the 
ndue  freedom  of  his  tongue.  If  the  contract  of  sale  had  not  been  executed, 
nd  the  defendant  had,  by  his  malice,  frightened  off  persons  who,  in  conse- 
uence,  declined  to  become  purchasers  of  the  property,  a  different  question 
rould  have  arisen,  and  a  case  of  liability  made  out. 

Special  damages,  as  applicable  to  this  case,  embrace  only  those  Injuries 
rhich  must  be  compensated  for  by  the  defendant,  or  be  wholly  lost.  They 
9uld  not  be  superadded  to  the  damages  recoverable  from  the  purchaser,  lor 
tiese  would  have  fully  compensated  the  plaintiff  for  every  possible  loss.  If 
le  words  had  been  actionable  ptr  se,  a  different  rule  would  have  been  ap- 
licable;  but  special  damages  are  in  their  nature  compensatory  to  make  good 
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some  specific  loss,  and  none  would  have  been  suffered  hero  if  the  plaintif 
pursued  hia  proper  legal  remedy.  It  follows  that  the  motion  to  diamisi 
complaint  must  be  granted,  with  costs. 


In  re  Maxwell's  Estatb. 
(Attrro0at«'«  Cmert,  Cayuga  CovmJiy.    January  82, 1889.) 

Tbusts— Dbpostt  of  Tbust  Fovd  IK  Bank — LiABiLrrr  or  Trustbb  pob  Loss. 

An  «xecutor  was  directed  by  the  will  to  invest  •  trust  fund  in  aome  good  lab 
bearing  security.  A  portion  of  the  fund  was  so  invested,  but  tbe  balance — tl 
ecutor  Deing  unable  to  obtain  a  proper  investment  for  it — was  deposited  in  a 
with  the  assent  of  the  parties  conoerned,  where  it  remained  until  the  faStnre  < 
iNuik.  Tbe  executor  was  a  director  of  the  ban^  bat  believed  it  to  be  sai?re 
did  others  of  the  directors  and  certain  of  its  leading  depositors.  Held,  that  tl 
ecutor  was  not  personaHy  liable  for  the  loss  caused  by  the  failure  of  the  banls 

A.  H.  Searing,  for  petitioner.    H.  V.  Hotoland,  for  executor  aad  tri 
■C.  If.  Baker,  spedail  guardian. 

Telleb,  S.  This  is  a  proceeding  for  the  revocation  of  letters  testamen 
and  the  judicial  settlement  of  tbe  account  of  James  Kerr,  as  testame 
trustee.  The  will  of  John  Maxwell  was  admitted  to  probate  in  Septei 
1882;  It  contains  the  following  provisions:  "I  give,  devise,  and  beqi 
unto  my  executor  hereinafter  named  the  use  of  all  my  real  estate,  and  th 
of  all  of  my  personal  property,  (except  household  furniture,)  for  and  di 
the  term  of  tbe  natural  life  of  my  wife,  Mary  Maxwell,  In  trust  nevertt 
to  rent  from  time  to  time  so  much  of  the  real  estate  as  may  not  be  requir 
my  said  wife  for  her  use,  and  to  sell  and  convert  the  persunuJ  property  \ 
is  not  invested  in  securities,  and  to  invest  tlte  proceeds  of  the  same  in 
good  interest-bearing  securities,  and  to  pay  the  rent  derived  from  said 
estate  and  the  interest  derived  from  theinvestmentsuf  said  personal  pro 
to  my  wife  for  the  term  of  her  natural  life;  and  in  case  tbe  income  de 
from  the  rents  and  from  the  investments  of  said  personal  pro^rty  shal 
be  auflScient  to  provide  for  my  said  wife  in  a  suitable  and  proper  ma: 
then  my  executor  is  authorized  to  apply  ao  much  of  the  principal  of  sa 
vestment  of  the  personal  property  as  may  be  necessary,  in  addition  tosai 
come  from  my  real  and  personal  estate,  to  provide  for  her  in  a  suitald 
proper  manner."  At  the  decease  of  his  wife  the  testator  gives  and  devis 
bis  real  and  personal  {a'operty  to  his  two  daughters,  and  to  his  grandchil 
Mary  £.  and  Catherine  A.  Maxwell,  share  and  share  alike;  the  surviv 
the  grandchildren  at  tbe  death  of  his  wife,  if  one  should  previously  die 
out  issue,  to  take  the  other's  share.  James  Kerr  was  appointed  executoi 
trustee.  Tlie  petitioner  is  tbe  testator's  widow.  Ob  the  Slat  day  of  . 
1884,  the  accounts  of  the  executor  and  trusti-e  were  judicially  settled  ii 
court.  It  was  then  found  and  adjudged  that  there  was  unexpended  o 
personal  estate  in  the  bands  of  the  said  trustee  held  by  him  for  the  purpot 
the  trust,  the  sum  of  $2,362.60,  after  {)ayii)eutof  all  debts  and  the  exp 
of  the  accounting.  Of  this  amount  $600  was  invested  in  bond  and  uori 
the  balance  was,  at  tbe  time  of  the  accounting,  on  deposit  in  the  First  Xat 
Bank  of  Auburn,  to  the  credit  of  the  execukoa-,  in  an  account  by  itself;  \ 
the  proceeds  of  certain  mottgages  held  by  the  executor,  having  been  dep( 
in  the  spring  of  1883,  and  the  balance  having  bi>en  transferred  from  other  b 
in  October,  1882.  'Ihe  $600  mortgage  was  paid  to  the  executor  and  tr 
in  September,  1887,  and  the  proceeds  were  Ibei-eupon  deposited  by  him  i 
First  National  Bank  of  Auburn,  and  credited  upon  tbe  same  account,  a 
the  same  manner,  as  tbe  other  funds.  On  tbe  21st  day  of  January,  188i 
First  National  Bank  suspended  payment,  and  went  into  tbe  hands  of 
ceiver.  Tbe  executor  and  trustee  was  at  the  time  of  making  the  depi 
and  at  the  time  of  the  failure  of  the  bank,  a  director  thereof  and  a  pact  o 
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ime  was  a  member  of  the  committee  of  the  board  appointed  to  examine  its 
flairs.  He  was  a  borrower  from  the  bank,  both  individually  and  as  a  mem- 
•er  of  a  business  firm.  The  individual  indebtedness  to  the  amount  of  $1,300 
3  still  unpaid.  It  is  alleged  and  admitted  that  the  executor  is  insolvent, 
rhe  deposits  of  the  Arm  were  made  in  this  banlc  to  nearly  the  time  of  its  fail- 
ire;  but  at  the  time  of  the  failure  this  account  was  overdrawn  to  a  small 
mount,  which  has  since  been  paid.  The  evidence  shows  that  the  executor 
lelieved  the  banl£  to  be  perfectly  solvent.  The  last  examination  by  the com- 
aittee  was  made  in  October,  1^7.  The  executor  was  then  ill,  and  unable  to 
^e  part.  The  examinations  made  by  the  committee  consisted  in  looking  over 
he  books  of  the  bank,  to  see  whether  the  notes  and  the  bills  receivable  corre- 
ponded  with  tbestatement  of  the  cashier,  and  to  ascertain  whether  the  amount 
f  cash  on  hand  was  correctly  stated ;  and  at  the  end  of  every  year  »n  examina- 
ion  was  made  of  the  securities.  The  reason  given  by  the  executor  for  chang- 
ng  the  deposits  of  money  from  other  banks  to  this  one  is  that  it  paid  4  per 
ent.  on  deposits,  while  the  others  paid  only  3  per  cent.  It  appears  that  the 
hange  was  made  with  the  consent  of  tlie  petitioner,  who  was  entitled  to  the 
acome  of  the  property,  and  who  has  had  the  Interest  upon  the  deposits;  and 
hat  other  parties  in  interest  were  consulted  in  regard  to  the  deposits.  The 
xecutor  testifies  that  he  endeavored  to  find  an  investment  of  this  fund  upon 
ond  and  mortgage,  and  consulted  an  attorney  and  others  in  regai'd  to  it, 
nd  did  not  find  any,  and  that  the  savings  banks  were  miiking  loans  at  5  per 
ent.  The  attorney  also  testifies  that  he  endeavored  to  procure  a  mortgage  for 
lie  executor,  but  was  unable  to  do  so.  It  appears  that  some  of  the  leading 
usiness  men  of  the  city  deposited  money  in  this  bank  up  to  the  time  of  the 
ulure,  and  that  other  directors,  who  had  the  same  opportunity  to  know  the 
jndition  of  the  bank,  had  large  dejiosits  there  at  the  time  of  the  failure,  and 
elieved  the  bank  to  be  perfectly  solvent.  It  is  proven  that  the  amount  of 
:ie  deposits  in  the  bank,  when  it  closed,  was  from  six  to  eight  hundred  thou- 
ind  dollars.  A  dividend  of  25  per  cent  bus  been  paid  to  creditors  by  tlie  re- 
iiver.  It  does  not  appear  what  the  cause  of  tlie  failure  was.  Theaccountant 
Goployed  by  the  receiver,  and  who  has  since  succeeded  him  as  receiver  of  the 
ank,  testified  in  the  proceeding  that  he  had  noknowledge  from  the  books  of  the 
ank  as  to  its  solvency  at  any  date  prior  to  its  closing,  and  that  it  would  take 
:om  10  to  20  days  for  anybody  to  arrive  at  any  information.  There  is  noth- 
ig  to  show  whether  the  failure  is  due  to  the  defalcation  of  any  officer  of  the 
ank,  or  whether  the  books  showed  the  real  condition  of  the  l)ank,  or  whether 
le  assets  were  valueless  to  any  considerable  extent.  It  does  appear  that  the 
ishier,  in  whom  much  confidence  had  been  placed,  absconded  at  the  close  of 
16  last  banking  day  before  tbo  bank  discontinued  business. 
It  is  claimed  on  the  part  of  the  contestants  that  the  executor  and  trustee, 
ot  having  invested  the  trust  funds  in  real  estate  securities  or  government 
onds.or  deposited  the  same  with  trust  companies  approved  by  the  court,  and 
esignated  by  them  as  proper  depositories,  is  chargeable  with  the  amount  of 
16  estate  and  interest.  The  principal  authority  cited  to  sustain  this  proposi- 
on  is  the  case  of  King  v.  I'albot,  40  K.  Y.  76.  This  case  involved  the  ques- 
on  of  the  liability  of  a  trustee  who  had  invested  funds  held  by  him  in  canal, 
lilroad,  and  bank  stocks,  in  violation  of  the  obligation  of  his  trust.  It  was 
eld  that  to  place  the  principal  of  a  fund  in  a  condition  in  which  it  is  necessa- 
ly  exposed  to  the  hazard  of  loss  or  gain,  according  to  the  success  or  failure 
t  the  enterprise  in  which  it  is  embarked,  and  in  which  by  the  very  terms  of 
le  investment  the  principal  Is  not  to  be  returned  at  all,  was  a  violation  of 
le  trust,  and  that  the  cestuis  que  tiiutent  were  not  obliged  to  accept  the  in- 
Bstments,  and  might  call  upon  the  executors  to  pay  over  the  whole  amount 
I  their  legacies,  and  interest  thereupon.  The  court  says:  "The  just  and 
'ue  rule  is  that  the  trustee  is  bound  to  employ  such  diligence  and  such  pru- 
3nce  in  the  care  and  management  as  in  general  prudent  men  of  discretios 
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and  intelligence  in  such  matters  employ  in  their  own  like  affairs.  This  n 
esaarUy  excludes  all  speculation, — all  investments  tor  an  uncertain  and  doo 
f ul  rise  in  the  marlcet.  *  *  *  The  preservation  of  the  fund,  and  the  p 
curement  of  a  just  income  therefrom,  are  primary  objects  of  the  creaii 
of  the  trust  itself,  and  are  to  be  primarily  regarded."  The  same  princi 
was  asserted  in  the  case  of  Leitch  v.  WdU,  48  N.  Y.  585.  In  Higgiru 
Whitson,  20  Barb.  141,  a  trustee  had  loaned  money  upon  a  second  mortgi 
security.  The  first  mortgage  was  84,000,  and  the  real  estate  was  worth  SI 
000.  The  trustee  had  consulted  the  cestui  que  trust  in  regard  to  ttie  inv< 
ment.  The  court  says:  "It  cannot  be  expected  from  trustees  that  they 
to  act  upon  principles  different  from  tliose  which  actuate  cautious  and  p 
dent  men  in  the  transactions  of  theirown  affairs;  otiierwise,  the  office  of  tr 
tee  would  be  one  of  such  hazardous  responsibility  that  no  prudent  or  com 
tent  man  would  ever  accept  it. "  It  was  said  by  the  court  in  LitcfiJMa 
White,  7  K.  Y.  443,  speaking  of  the  liability  of  an  assignee  under  a  voiunt 
assignment  for  the  benefit  of  creditors:  "Every  trustee  must  be  presumed 
the  court  before  whom  his  account  is  taken,  to  use  in  his  own  concerns  si 
diligence  as  is  commonly  used  by  all  prudent  men.  The  diligence  of  a  pn 
dent  man,  therefore,  is  the  measure  of  a  trustee's  duty."  The  same  rul 
stated  in  Willis,  Trustees,  125.  It  was  said  by  Chancellor  Kknt,  in  the  cas< 
Smith  V.  Smith,  4  Johns.  Gh.  284,  after  quoting  the  English  authorit 
holding  that  an  executor  must  not  rest  on  personal  security:  "Personal  se 
rity  is  always  more  or  less  precarious;  particularly  when  the  credit  is  gi' 
for  a  considerable  length  of  time,  or  when  the  borrower,  or  his  surety,  is 
gaged  in  mercantile  or  other  hazardous  pursuits.  *  *  ♦  i  have  no  do 
that  it  is  a  wise  and  excellent  general  rule  that  a  trustee  loaning  money  ni 
require  adequate  real  security,  or  resort  to  the  public  funds."  In  the  t 
of  Thompson  v.  Brown,  Id.  628,  the  chancellor  quotes  with  approval 
opinion  of  Lord  Hardwickb  in  Knight  v.  Lord  Plimouth,  3  Atk.  480 
which  it  was  held  that  a  receiver,  who  had  deposited  money  with  a  bankei 
good  credit,  who  afterwards  failed,  as  the  receiver  was  not  chargeable  \> 
any  willful  default  or  fraud,  was  not  responsible  for  the  loss.  The  viewi 
the  chancellor  as  to  the  exact  rule  to  be  adopted  in  fixing  the  responsibility 
trustees  are  not  very  definitely  expressed.  In  Massachusetts  the  courts 
quire  of  a  trustee  only  that  he  shall  exercise  such  sound  discretion  as  a  ( 
dent  man  would  be  expected  to  use  in  his  individual  investments,  having 
gard  to  the  safety  of  the  fund.  Investments  in  stock  of  insurance,  banki 
ami  railroad  corporations  have  been  allowed.  Boioker  v.  Pierce,  130  Mi 
262;  Brown  v.  French,  125  Mass.  410;  Harvard  College  v.  Amory,  9  P: 
446.  The  same  latitute  is  allowed  by  the  courts  of  Kew  Hampshire  and  A 
mont.  French  v.  Carrier,  47  N.  H.  88;  Barney  v.  Parsons,  54  Vt.  623. 
many  of  the  southern  states  the  same  rule  is  observed,  and  even  legislal 
enactments  have  been  adopted  authorizing  trustees  to  invest  upon  perse 
securities.  The  courts  in  Pennsylvania  and  New  Jersey  incline  to  look  v 
disfavor  upon  investments  in  stock  corporations,  approving  only  real  esl 
mortgages  and  government  securities.  Ualsted  v.  Meeker's  Ex'rs,  18  K 
Eq  136;  Ihmsen's  Appeal,  43  Pa.  St.  431.  The  supreme  court  of  the  Un 
States,  in  the  case  of  Lamar  y.  MUsou,  112  U.  S.  452,  5  Sup.  Gt.  Kep. : 
said:  "The  general  rule  is  everywhere  recognized,  that  a  guardian  or  trus 
when  investing  property  in  his  bands,  is  bound  to  act  honestly  and  faitbfu 
and  to  exercise  a  sound  discretion,  such  as  men  of  ordinary  prudence  and 
telligence  use  in  their  own  affairs."  In  England  it  has  been  held  by  the  0( 
of  chancery  that  a  trustee  who  lends  money  upon  persomil  promise  of  rej 
ment,  without  security,  does  so  at  bis  own  risk.  In  regard  to  the  liabilit. 
trustees  for  money  deposited  in  bank,  it  has  been  decided  in  England  i 
personal  representatives  are  not,  in  the  absence  of  all  want  of  due  care 
watchfulness,  to  be  held  responsible  for  the  loss  of  money  belonging  tc 
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state  which  is  deposited  In  a  bank  of  good  repute,  and  in  the  official  name  of 
ucli  representatives.  Stoinfen  v.  8wit^fen,  29  Beav.  211.  But  an  adrninis- 
rator  will  be  held  liable,  if  be  keeps  money  in  a  bank  an  unreasonable  length 
f  time,  or  where  it  bis  duty  to  invest  the  fond  in  safe  securities,  {Moyle  v. 
loffle,  2  Buss.  &  M.  710;  Johnson  v.  Newton,  11  Hare,  169;)  or  to  pay  it  over 
o  newly-appointed  trusttes,  or  to  pay  it  into  court;  or  if,  having  no  occasion 
Q  keep  a  balance  on  hand  for  the  purposes  of  the  trust,  he  lends  the  money  to 
he  bank  on  interest  upon  personal  security,  not  sanctioned  by  the  court,  (Darke 
.  Martyn,  1  Beav.  525.)  In  the  state  of  California  it  has  been  held  that  a 
;uardian  Is  not  responsible  for  the  loss  of  funds  occurring  by  reason  of  his 
epo.siting  them  for  safe-keeping  in  a  bank,  except  when  it  was  known  that 
uch  bank  was  unsafe.  Minor's  Estate,  Myr.  Prob.  230.  The  same  case 
lolds  that  if  a  guardian  loans  trust  funds  imprudently  and  without  security 
e  must  make  good  the  loss.  The  court  of  appeals  of  this  state  decided,  in 
he  case  of  People  v.  Fatdkner,  107  N.  Y.  477,  14  N.  £.  Rep.  415,  that  a 
urrogate,  into  whose  hands  surplus  money  arising  on  foreclosure  sale  of  land 
lelonging  to  an  intestate's  estate  was  paid,  and  by  whom  it  whs  deposited  in 
;ood  faith  with  a  private  banker  in  good  standing  and  credit,  pending  pro- 
eedings  to  determine  the  rights  of  claimants  thereto,  was  not  liable  for  ioss 
rising  from  the  failure  of  the  banker;  that  he  is  only  responsible  for  good 
aith  and  reasonable  diligence.  The  court  says:  "The  suirogate  was  not  a 
ubllo  officer  appointed  to  receive  or  disburse  public  money;  *  *  ♦  he 
fas  to  hold  the  same  for  distribution.  *  ♦  ♦  There  is  nothing  in  the  stat- 
ite  which  makes  liim  an  absolute  debtor  for  it."  The  court  also  says:  "If  he 
ad  been  a  trustee,  and  had  deposited  this  money  in  good  faith,  without  any 
legligence  on  his  part,  in  this  bank,  its  loss  by  the  failure  of  the  banker 
rould  liave  been  a  good  defense.  *  *  *  It  is  conceded  that  if  the  admin- 
strators  had  deposited  the  money  of  their  estsite  in  this  bank  in  good  faith, 
lid  without  negligence,  they  would  not  have  been  responsible  for  its  loss." 

Williams,  Ex'rs,  (5th  Amer.  £d.)  164;  3  Bedf .  Wills,  394. 

From  these  authorities,  observing  particularly  the  expression  of  the  courts 
f  this  state,  the  propositions  are  dediiL-ible  that  trustees  who  are  directed  to 
Dvest  money  upon  interest-bearing  securities  should  only  accept  real-estate 
ecurities  or  government  bonds;  that  they  should  be  held  personally  liable  for 
ny  loss  which  is  incurred  in  the  purchase  of  stock  of  corporations  with  trust 
unds,  or  from  loans  made  without  security;  that  they  are  bound  to  exercise 
hat  care  in  the  management  of  trust  property  which  prudent  and  intelligent 
aen  use  in  similar  private  matters;  that  moneys  held  by  them  uninvested 
nay  properly  be  deposited  in  a  bank  of  good  repute  and  credit;  that  such  de- 
losit  should  be  in  the  name  of  the  trustee,  with  his  official  title,  and  be  kept 
eparate  from  bis  private  account;  that  the  deposit  should  not  be  continued 
n  unreasonable  time,  and  should  be  subject  to  demand.  The  case  at  bar  is 
ifflcult  to  determine  on  account  of  the  relations  of  the  executor  to  the  bank 
Q  question,  and  the  opportunities  he  had  to  examine  the  books,  and  the  fact 
hat  the  trust  funds  were  kept  so  long  a  time  in  the  bank.  From  the  evi- 
ence,  however,  I  am  satisfled  that  the  executor  believed  the  bank  to  be  in 
ound  condition,  and  the  fact  of  his  having  been  able  to  learn  the  contrary  is 
aft  in  much  doubt.  The  evidence  is  undisputed  to  show  that  he  endeavored 
o  obtain  proper  investment,  and  that  the  deposit  in  the  bank  was  with  the 
ssent  of  the  parties  in  interest,  so  far  as  it  could  be  given.  It  is  therefore 
lecided  that  the  executor,  as  trustee,  is  not  personally  liable  for  the  money 
leposlted  in  the  First  National  Bank,  and  his  account  will  be  settled  accord- 
Dgly.  He  will  be  discharged  upon  turning  over  to  his  successor  or  into  court 
lis  claim  as  trustee  against  the  bank.  The  other  questions  raised  in  the  ac- 
oanting  are  not  necessary  to  be  mentioned  here. 
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fn  re  Gkorgb's  Estate. 
{SwrrogaUfs  Court,  Cayuga  County.    January  18, 1889.) 

1.  Trusts — ^Expbxbb  Trcsts — Defosit  of  Monbt  as  Tkustbb. 

Testatrix,  many  vears  before  her  death,  opened  accounts  at  a  savings  bank  1 
sons'  names,  but  wlttaont  their  knowledge.  She  added  to  and  drewfromthem,  i 
tng  most  of  the  funds  drawn  to  one  of  her  sons.  Babsequently,  upon  tba  ref ni 
the  bamk  to  honor  her  checks,  the  books  were  changed,  without  erasing  the 
names,  so  as  to  make  the  funds  payable  to  her  order ;  she  saying  that  at  her  ( 
she  wished  the  money  to  go  directly  to  them.  About  two  months  before  ber  c 
she  gave  checks  to  her  sister,  who  was  named  executrix  of  her  will,  upon  y 
all  the  funds  were  drawn  and  given  to  testatrix,  who  soon  after  redalivared 
to  hOT  sister,  and  the  latter  deposited  them  to  their  joint  credit,  payable  to  tl 
der  of  either.  After  testatrix's  death  the  executrix  drew  them  in  her  indiv 
name.  The  will  gave  to  one  of  the  sons  all  the  money  of  testatrix  in  the  1 
payable  to  him  at  discretion  of  the  executrix.  The  latter  testified  that  tost 
said,  when  she  gave  her  the  checks,  that  the  money  was  for  her,  (the  execut 
that  it  would  not  do  for  her  surviving  son  to  know  of  it,  he  being  80,lmprovl( 
and  that  she  would  not  leave  it  with  her  husband,  as  he  would  not  be  troubled 
it.  Held,  that  the  deposits  constituted  a  complete  and  irrevocable  trust  fo. 
sons,  testatrix  being  thereafter  only  their  trustee,  and  that  tiie  delivery  o 
funds  to  the  executrix  was  not  intended  as  an  absolute  gift  to  her,  but  was  a 
fund  for  the  sons'  benefit. 

%.  Same— Vauditt— SETTi.Ejf«ire  o»  EXEOtrroB's  Acconwrs. 

Under  Code  Civil  Froc.  N.  Y.  i  2748,  providing  that  where  an  account  is 
cially  settled,  and  any  part  of  the  estate  is  ready  for  distribution,  the  decree mn 
rect  payment  thereof  to  the  person  entitled  thereto,  upon  an  accounting  of 
executrix  before  the  surrogate,  the  validity  of  the  trust  for  the  benefit  of  said 
and  of  the  claiiq  of  the  executrix  to  the  fund  as  a  gift,  can  be  adjudicated. 

Petition  by  Jennie  £.  Pearson,  executrix,  etc.,  of  Harriet  Pearson  Gw 
deceased,  for  a  settlement  of  ber  accounts.  Exceptions  were  filed  by  leg; 
under  the  will. 

H.  V.  Houiand,  for  the  executrix.  B.  E.  Payne  and  E.  C.  Aiken, 
Charles  L.  George  and  Koyes  P.  Jenness,  legatees.  John  M.  Brainard,  sp 
guardian. 

Teller,  S.  The  above-named  executrix  filed  her  petition  in  Febri 
188R,  asking  the  judicial  settlement  of  her  accounts,  and  to  that  end  that  all 
sons  interested  in  the  estate  of  the  decedent  be  cited  to  attend  such  settlen 
The  parties  so  cited  were  the  husband  of  the  decedent,  ber  son  by  a  foi 
marriage,  and  three  infant  grandchildren,  the  descendants  of  a  deceased 
Letters  testamentary  were  issue  to  the  petitioner  July  29,  1886,  the  i 
month  in  which  the  will  of  the  decedent  was  admitted  to  probate  in  this  c( 
The  will  is  dated  December  29,  1B82.  It  contains  directions  as  to  fan 
numerous  specific  legacies  of  clothing,  jewelry,  books,  and  other  small 
cles,  a  very  large  number  of  which  are  to  the  executrix.  It  is  stated 
these  things  are  given  to  her  "because  she  is  the  only  one  who  has  been 
to  Noyes, " — meaning  the  son  of  the  testatrix.  The  third  clause  of  the 
reads:  "Noyes  P.  Jenness, — all  my  moneys  in  the  Auburn  Savings  Ban 
be  given  him  at  my  sister  Jennie  £.  Pearson's  discretion."  A  few  bookt 
household  articles  are  given  Noyes.  A  gold  watch  and  chain  and  bead  wi 
case  are  given  to  the  granddaughter,  Ella  Jenness.  No  other  provisi( 
made  for  the  grandchildren,  except  in  the  thirteenth  clause,  which  is:  "N< 
Ellie,  Georgie,  Charlie,  and  Jennie,  contentsof  littlef  ur  trunk;"  and  in  the 
teenth  clause:  "Three  boxes  of  handkerchiefs  for  Jennie,  to  dispose  of  beti 
Noyes,  EHie,  Georgie,  and  herself."  The  only  provision  in  Va»  will  in  f 
of  the  testator's  husband  is  a  legacy  of  furs,  satin  dolman,  and  jet  jew 
"to  be  disposed  of  among  his  friends,"  and  a  pair  of  opera-glaases.  Ai 
ventory  was  filed  November  20,  1886,  made  up  of  books,  f urniluce.  jew< 
and  clothing,  amounting  to  $86.80. 

In  the  account  the  executrix  charges  herself  with  the  amount  of  the  in 
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tory,  and  with  money  received  from  bank,  $212.25,  and  credits  herself  with 
having  disposed  of  the  inventoried  property  in  accordance  with  the  terms  of 
the  will,  and  with  having  paid  bills  to  the  amount  of  $228.  A  long  list  of 
articles  is  set  forth,  with  the  statement  that  they  remained  in  the  bouse,  and 
were  claimed  and  taken  by  the  deoedent's  husband.  In  the  account  it  is  stated 
that  a  portion  of  the  goods  mentioned  in  the  will,  including  the  watch  and 
ciiain  bequeatbed  to  Ella  Jen ness,  were  given  away  by  the  testatrix  in  her 
hfe-time.  Objections  to  the  account  were  filed  by  ISojes  V,  Jenness  and  de- 
cedent's husband,  alleging  that  assets  not  included  in  the  inventory  have  come 
into  the  bauds  of  the  executrix,  to  the  amount  of  about  $3,600;  that,  of  the 
amount,  $212  was  a  gifteatuia  mortis  from  the  testatrix  to  her  husband,  and 
had  been  delivered  to  the  petitioner  for  him.  and  the  balance  was  held  by  the 
testatrix  at  her  decease  in  trust  for  her  son  Noyes,  and  the  representatives  of 
her  deceased  son,  Joseph  Kendall  Jenness.  The  executrix  claims  that  the 
testatrix  gave  to  her,  in  December,  1884,  the  sum  of  $336,  and  afterwards  the 
further  sum  of  $40. 

The  accounting  involves  the  determination  of  the  adverse  claim  to  this 
money;  to  the  $212  alleged  to  have  been  given  to  the  husband  of  the  testtitrix; 
and  the  watch  and  chain  mentioned  in  the  will  as  a  legacy  to  the  grandchild. 
The  proof  shows  that  in  1864  the  testatrix  opened  an  account  with  the  Au- 
burn Savings  Institution  in  the  name  of  her  son  Noyes  P.  Jenness.  The 
money  was  soon  drawn  out  and  account  balanced.  On  the  2l3t  of  May, 
1867,  a  deposit  of  $800  was  made  to  the  credit  of  the  same  party.  Other 
credits  were  made,  and  cash  deposited,  and  interest  credited,  until  January, 
1878.  when  the  total  amount  to  Noyes'  credit  was  $1,567.13.  Credits  of  in- 
terest were  entered  in  the  book  semi-annually,  until  June  30,  1884,  and  from 
January,  1878,  to  January,  1881.  money  to  the  amount  of  $50U  was  drawn 
out  by  Mrs.  George,  and  it  appears  that  all  or  most  of  it  was  sent  by  her  to 
Noyes.  According  to  the  evidence,  Noyes,  on  account  of  waywardness  and 
improvidence,  was  considered  by  his  mother  to  be  incapable  of  taking  care  of 
money,  and  he  was  not  made  acquainted  with  the  fact  of  the  deposits  until 
after  his  mother's  death.  On  the  15th  of  October,  1867,  Mrs.  George  opened 
an  account  at  the  same  bank,  in  the  name  of  her  son  Joseph  K.,  which,  with 
the  deposits  and  accumulated  interest,  amounted  in  January,  1882,  to  $2,104. 
No  part  of  these  deposits  was  drawn  out  of  the  bank  until  January,  1882, 
when  $50  was  drawn.  The  same  amount  was  drawn  out  in  August  of  tliat 
year,  and  $100  in  January,  1884.  At  the  time  of  drawing  the  $100  from  the 
first  account  in  January,  1878,  the  treasurer  of  the  savings  bank  refused  to 
pay  any  money  to  Mrs.  George,  unless  there  was  something  in  the  book  to 
show  slie  had  the  right  to  draw  it.  She  said  she  wanted  the  boys'  names 
in  the  book,  so  that  in  case  of  her  death  tlie  money  would  go  directly  to 
them.  It  was  then  suggested  by  the  treasurer,  and  agreed  to.  that,  with- 
out erasing  eitlier  of  tlie  names,  there  should  be  added  the  words,  "To  the 
order  of  Mrs.  C.  L.  George. "  This  was  then  done  in  both  books,  under  the 
names  of  the  boys,  respectively.  On  the  12th  day  of  December,  1884,  the 
testatrix  signed  a  check,  written  by  the  executrix,  in  these  words:  "Auburn 
Hatings  Bank:  Pay  to  Mrs.  I.  £.  Pearson  all  moneys  belonging  to  N.  P. 
Jenness;"  also  a  check  in  these  words:  "Auburn  Havings  Bank:  Pay  to 
Mrs.  Isaac  £.  Pearson  all  money  remaining  in  bank  belonging  to  Joseph 
K.  Jenness."  Upon  the  following  day,  the  executrix  received  from  the 
bank  upon  the  lirst-named  check  the  sum  of  $1,513.96,  and  upon  the  other 
the  sum  of  $2,073.59.  Of  the  amount,  $3,500  was  paid  by  the  bank  in  checks, 
payable  to  Hattie  P.  George  or  bearer,  and  the  balance  was  paid  to  her  in 
money.  The  checks  were  cashed,  and  the  proceeds,  with  the  money  received 
from  the  savings  bank,  delivered  by  the  executrix  to  Mis.  George.  On  the 
I8th  day  of  December,  1884,  $460  of  the  money  was  deposited  in  the  National 
Bank  of  Auburn  to  the  credit  of  Harriet  Pearson  George  and  Mary  J.  Pear- 
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son,  payable  to  either  of  tbem.  A  new  ceitiflcate  for  $500  was  taken  b 
executrix  in  her  name,  March  27,  1885,  and  the  other  indorsed  by  hei 
surrendered.  iShe  says  the  $40  which  made  the  even  amount,  Mrs.  & 
had  taken  from  the  money  drawn  from  the  savings  bank.  In  about 
weeks  after  the  money  was  drawn  from  the  savings  bank,  Mrs.  Georg 
livered  32,900  of  the  proceeds  to  the  executrix,  who,  on  the  2d  day  of  c 
ary,  1885,  deposited  it  in  the  banking-house  of  William  H.  Seward  &  C 
the  city  of  Auburn,  taking  a  certificate  of  deposit  therefor  in  the  name  of 
Harriet  Pearson  George  and  Mary  Jane  Pearson,  payable  to  the  order  of  < 
of  them,  with  interest  if  left  three  months. 

Mrs.  George  died  on  the  17tli  day  of  February,  1885.  On  the  1st  d 
.July,  1885,  the  executrix  indorsed  the  certificate  in  her  individual  name 
sented  it  at  the  bank,  received  thereon  $1,000  and  tlie  interest,  and  t 
new  certificate  for  $1,900  in  the  names  of  Mrs.  Harriet  Pearson  Georg< 
Mary  Jane  Pearson,  payable  as  before.  On  January  4,  1886,  this  certi 
was  indorsed  by  her  and  surrendered,  and  another  certificate  for  the 
amount  taken,  payable  as  the  preceding  ones  were.  This  has  since  beei 
celed,  and  the  proceeds  drawn  by  the  executrix.  The  balance  of  the  a 
received  by  the  decedent  was  given  away  or  disposed  of  in  some  way  bj 
and  none  of  it  appears  to  have  come  into  the  hands  of  the  executrix,  e 
what  is  accounted  for,  or  was  paid  to  the  decedent's  husband.  The  test 
asked  the  executrix,  upon  certain  conditions,  to  give  the  doctor  (her 
band)  $200,  and  told  her  to  tell  him  it  was  Noyes'  money.  It  is  testifl< 
the  executrix  that,  at  the  time  the  $2,900  was  delivered  to  her,  Mrs.  G 
said:  "Jennie,  dear,  that  is  for  you,  *  *  *  for  who  has  been  so  k 
friend  to  Noyes  and  me  as  you. "  "She  said  she  bad  tested  my  friend 
and  knew  I  had  a  mother's  heart,  and  asked  me  if  I  would  be  a  moth 
him.  I  said  the  money  belonged  to  him.  I  said,  when  she  handed  m 
money,  *  This  is  for  Noyes.'  she  said, '  Xo,  no.  no.'  She  said  at  one  tim 
had  the  bounty  money  during  the  war,  and  she  had  no  peace  until  he  sp( 
all.  She  said  it  would  never  do  to  let  him  know  there  was  a  penny,  an< 
asked  me  to  promise  not  to  let  any  one  know  that  there  was  any  monej 
even  Isaac.  I  asked  her  if  I  should  let  the  doctor  (her  husband)  know, 
said,  •  I  can't  leave  this  with  the  doctor.  Jennie,  you  know  I  could  i 
ask  him  to  do  anything,  for  he  wouldn't  be  troubled  with  this.'  She  s 
about  the  bounty  money.  She  had  no  peace  as  long  as  there  was  any 
left.  I  took  the  money  home  with  me."  From  this  transaction  the  e 
trix  claims  she  became  the  absolute  owner  of  the  $3,400  deposited  in  th( 
banks  by  virtue  of  a  gift  inter  vivos  from  the  testatrix.  It  is  contended 
the  other  side  that  the  beneficial  interest  in  these  moneys  passed  to  the 
of  the  decedent  when  she  deposited  the  same  to  their  credit,  and  tha 
thereafter  was  merely  a  trustee  for  them,  and  bad  no  power  to  dispose  c 
money  in  violation  of  the  trust. 

The  transfer  of  property  by  a  declaration  of  trust  depends  upon  the 
facts  that  are  necessary  to  create  a  valid  gift  inter  vivos,  except  it  is  n 
sential  that  the  property  should  be  delivered  to  the  cestui  que  trust,  oi 
he  should  be  informed  of  the  trust.  The  donor  or  creator  of  the  trust 
have  relinquished  all  ownership  of  the  property.  He  must  have  absol 
parted  with  the  beneficial  interest.  If  he  reserved  any  control  of  the  prop 
it  can  only  be  as  trustee  or  representative  of  the  cesttu  que  trust.  The 
of  Martin  v.  Funk,  75  N.  Y.  134,  is  a  leading  one  upon  this  subject 
deposited  in  the  savings  bank  two  sums  of  money  belonging  to  her,  d( 
ing  that  she  wanted  the  accounts  to  be  in  trust  for  M.  and  K.,  who  wer 
ters.  S.  retained  the  pass-book,  and  the  money  remained  in  the  bank, 
its  accumulated  interest,  until  the  death  of  S.,  except  she  drew  out  one  ; 
interest.  It  was  held  tiiat  the  transaction  was  a  valid  declaration  of  t 
that  the  title  to  the  deposits  passed  to  M.  and  K. ;  and  that  S.  constituted  he 
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ustee,  and  held  the  books  as  such,  although  M.  and  K.  bad  no  knowledge  of 
le  transfer.  In  the  case  of  Willis  v.  Smyth,  91  N.  Y.  297,  it  was  held  that 
^positing  a  sura  of  money  in  the  savings  bank  to  the  credit  of  the  depositor 
:  trust  for  her  daughter  entitled  the  latter  to  the  fund,  although  one  such  de- 
«lt  had  been  drawn  out  by  tlie  mother,  and  she  bad  received  interest  upon 
e  account.  In  the  Ciise  of  Mahie  v.  Bailey,  95  N.  Y.  206,  it  was  held  that 
le  deposit  of  money  in  a  bank  to  the  credit  of  the  depositor  as  trustee  for  an- 
hpriapWma/octe  evidence  of  an  intent  to  transfer  the  beneQcial  interest 

the  fund.  It  was  intimated  that  "surrounding  circumstances  might  be 
lown  to  vary  or  explain  the  apparent  character  of  the  acts  and  intent  with 
hicb  they  were  done,"  which  was  left  undecided  by  the  case  of  Martin  v. 
unk,  supra.  In  the  case  of  Barker  v.  Harbeck,  2  N.  Y.  Supp.  425,  it  was 
oven  that  the  defendant's  testatrix,  Elvira  Harbeck,  in  1859,  deposited  with 
e  Bowery  Savings  Bank  9350  "for  Henrietta  Barker,"  who  was  her  sister, 
irae  years  after  the  deposit  was  made  Mrs.  Harbeck  drew  out  the  money,  and 
iplied  it  to  lier  own  use.  The  action  was  brought  by  the  representatives  of 
enrietta  Barker  against  the  executors  of  Mrs.  Harbeck  to  recover  the  amount 

the  deposit.     Ttie  plaintiff  recovered  damages.     The  court,  upon  appeal, 

affii-ming  the  judgment,  say:  "Mrs.  Harbeck  either  deposited  Henrietta 
irker'B  money,  or  constituted  herself  a  trustee  of  the  fund  by  a  completed  gift 

the  money  deposited."  lu  the  case  oi  Scott  v.  Harbeck,  49  Hun,  292, 
ought  by  a  cestui  que  trust,  claiming  under  the  same  party  who  created  the 
ust  passed  upon  in  the  case  last  above  cited,  it  was  held  that  a  similar  deposit 
ansterred  the  property,  and  that  the  act  of  withdrawing  the  money  sub' 
quently  by  the  party  who  made  the  deposit  did  not  affect  the  title  of  the 
)tui  que  trtut.  In  the  case  at  bar  the  deposit  of  the  money  In  tlie  savings 
ink  to  the  credit  of  the  sous  of  the  testatrix  ia  prima  facie  evidence  of  an 
tention  to  transfer  to  them  the  ownership  of  the  funds.  The  declarations 
ntained  In  ttie  checks,  by  which  the  money  was  drawn  out  of  the  h&ak,  "all 
oney  belonging  to  N.  P.  Jenness,"  and  "all  money  belonging  tu  Joseph  K. 
mness,"  are  evidence  that  the  testatrix  still  considered  the  money  to  be  the 
operty  of  her  sou.  All  the  evidence,  taken  together,  satisfactorily  proves 
at  Mrs.  George  iutended  the  money  to  be  used  for  the  benefit  of  her  sons, 
cept  that  she  assumed  to  give  away  and  use  for  other  purposes  a  small  sum 
it  a  short  time  before  her  death.  Her  control  of  the  money  and  her  witb- 
awal  of  it  from  the  bank  are  consistent  with  the  theory  of  a  trust,  and  her 
bsequent  possession  must,  upon  authority,  be  held  to  be  in  the  capacity  of 
jstee,  rather  than  as  the  owner  of  the  property.  Even  the  statements  testified 
by  the  executrix  from  which  she  claims  there  was  a  gift  to  her  show  that 
e  money  was  delivered  to  her  by  the  testatrix  because  she  thought  she  would 
a  motlier  to  her  son,  and  that  he  ought  to  be  kept  in  ignorance  of  the  fact 
Ht  there  was  any  money;  and  when  asked  if  the  doctor  (her  husband)  should 
tbetold,she8aid,"Ican'tleavethiswiththedoctor.  *  *  *  He  wouldn't 
troubled  with  it."  The  decedent  could  nut  have  thought  the  doctor  would 
ve  objected  to  the  trouble  if  she  was  speaking  of  a  gift.  The  intention  must 
ve  tteen  to  make  the  executrix  a  trustee,  rather  than  the  beneficiary  of  a 
Et.  The  fact  of  the  subsequent  deposit  to  the  order  of  both  the  decedent  and 
a  executrix  indicates  that  the  parties  so  understood  It.  No  other  explana- 
in  has  been  given. 

The  rule  was  laid  down  by  Justice  Story  that  a  party  for  whose  benefit  a 
ist  is  created  may  enforce  its  execution,  although  it  was  made  without  his 
owledge.  if  it  had  not  in  the  intermediate  time  been  revoked  by  the  person 
lo  created  the  trust.  £q.  Jur.  §§  972-1045.  There  was  at  one  time  some 
icertainty  as  to  whether  trusts  created  without  pecuniary  consideration  were 
rocable  before  they  came  to  the  knowledge  of  the  beneficiaries;  but  in  the 
9e  of  Martin  v.  Funk  it  was  said  that,  if  the  author  uf  the  trust  entertained 
^lief  that  the  deposits  might  be  withdrawn  during  her  life,  and  the  money 
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converted  to  her  own  use,  It  would  not  change  the  legal  effect  of  her  act 
though  she  did  not  intend  the  objects  of  her  bounty  to  know  of  her  gift 
after  her  death.  It  was  decided  in  the  case  of  ifabie  v.  Bailey,  supra, 
a  trust  like  the  one  under  consideration,  once  established,  no  power  of  re 
tion  having  been  reserved,  was  irrevocable.  It  follows  that  the  acts  o 
testatrix  in  the  case  at  bar  in  the  withdrawal  of  tlie  deposits  and  transf 
the  money  could  not  afFect  the  rights  of  the  objects  of  her  first  gifts,  if  s 
Intended.  Of  the  money  transferred  to  the  executrix,  the  evidence  lea 
the  conclusion  that  it  was  the  intention  of  the  decedent  to  preserve  ps 
least  for  the  benefit  of  her  unfoi'tunate  son. 

It  is  contended  that  this  court  has  no  jurisdiction  to  direct  distributi< 
this  property,  and  that,  the  alleged  trust  having  been  found  to  be  valid,  tin 
ceeding,  so  far  as  this  fund  is  concerned,  should  be  dismissed.  Section  27 
the  Code  provides:  "Where  an  account  is  judicially  settled,  as  prescrib* 
this  article,  and  any  part  of  the  estate  remains  and  is  ready  to  be  distribut 
the  creditors,  legatees,  next  of  kin,  husband,  or  wife  of  the  decedent,  or 
assigns,  tlie  decree  must  direct  the  payment  and  distribution  thereof  to  th( 
son  so  entitled,  accordingto  their  respective  rights."  It  was  held  in  the 
ofCollyer,  4  Dem.  Sur.  24,  that  the  surrogate's  court  had  jurisdiction  i 
this  section  to  try  and  determine  the  validity  of  a  trust  like  the  one  in  ques 
since  without  such  determination  the  amount  of  the  distributive  share  of 
of  the  next  of  kin  could  not  be  fixed.  So  in  the  case  of  Fowler  v.  Lockh 
3  Kedf .  Sur.  465,  it  was  decided  that  the  surrogate,  as  an  incident  to  his  p 
to  determine  questions  concerning  distributive  shares,  had  the  power  to  d 
as  to  the  validity  of  alleged  gifts  causa  mortis  by  a  decedent  This  case 
nnder  the  Bevised  Statutes,  (volume  2,  p.  95,  §  71,)  from  which  section  27 
the  Code  is  taken.  In  the  case  of  Killick  v.  Bank,  1  N.  Y.  Supp.  501 
question  arose  whether  the  widow  of  a  lunatic,  who  was  his  administn 
was  the  owner  of  money  which  had  been  deposited  in  a  bank  in  their  n 
jointly.  The  court  at  general  term  in  this  department  held  that  upon  h< 
countingos  administratrix  the  question  as  to  whether  it  belonged  to  her 
viduaUy  or  as  administratrix  can  be  determined. 

The  rule  was  stated  in  Riggs  v.  Cragg,  89  N.  Y.  492,  that  "where  the 
to  a  legacy  depends  upon  a  question  of  construction  of  s.  will,  which  mv 
determined  before  a  decree  for  distribution  can  be  made,  the  suiTogat 
jurisdiction,  *  *  *  upon  a  final  accounting,  where  all  parties  inter 
are  before  the  court,  to  determine  such  construction  as  incident  to  th 
thority  to  make  distribution. "  The  court  of  appeals  has  also  decided  tht 
validity  of  a  release  by  a  party  claiming  property  in  the  hands  of  an  adn 
trator  or  executor  may  be  determined  by  tlie  surrogate  upon  an  accouii 
Harris  v.  Ely,  25  N.  Y.  188.  See  In  re  Read,  41  Hun,  95,  in  the  Fifi 
partment  of  the  supreme  court,  to  the  same  effect. 

In  view  of  the  authorities  quoted,  there  can  be  no  doubt  that  this  c 
upon  the  judicial  settlement  of  the  accounts  of  this  executrix,  may  d 
whether  there  was  a  gift  of  the  money  drawn  from  the  savings  bank  t 
executrix,  and,  to  that  end,  to  decide  whether  the  money  was  the  propei 
the  decedent.  The  evidence  fails  to  establish  such  a  gift,  and,  as  before  st 
it  is  suflScient  to  convince  the  court  that  the  funds  deposited  in  the  Au 
Savings  Institution,  afterwards  the  Auburn  Savings  Bank,  were  the  pro 
of  Noyes  P.  Jenness  and  Joseph  K.  Jenness,  respectively.  As  it  was  he 
the  testatrix  In  trust,  upon  her  death  her  executrix  took  the  title  to  the 
as  trustee  by  virtue  of  her  office,  {^Emerson  r.  Bleakley,  2  Abb.  Dec. 
and  must  account  therefor  as  executrix.  Joseph  K.  Jenness  being  deat 
interest  can  only  be  paid  to  his  legal  representatives;  and  as  the  testatrix 
a  part  of  the  funds  in  her  life-time,  such  representative  should  be  mi 
party  to  this  proceeding,  before  it  would  be  proper  to  make  distributi 
the  funds. 
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As  to  the  alleged  gift  of  $212  to  decedent's  husband,  the  necessary  elements 
[o  not  exist  to  constitute  a  valid  gift  inter  vivos  or  causa  mortis,  as  was  prac- 
ically  decided  in  an  action  brought  in  the  supreme  court  to  determine  the  title 
o  the  money.  Moreover,  it  is  shown  that  this  money  belonged  to  the  testa- 
or's  son,  and  could  not  have  been  given  as  alleged.  As  to  the  gift  of  a  watch, 
he  evidence  does  not  sustain  a  gift,  and  it  should  be  delivered  to  rho  party 
lamed  in  the  will,  or  its  value  accounted  for  by  the  executrix.  Costi  t*re  al- 
3wed  to  the  petitioner,  to  Noyes  P.  Jenness,  and  to  the  special  guardian. 


/n  re  Tacke's  Will. 
(Surrogate's  Court,  New  Torh  CoturOy.    October  25, 1888.) 

LTTORNKT  AXD  CUBNT — MlSCOSDUCT — C0ST8. 

Under  Code  Civil  Proc.  N.  Y.  g  3481,  subd.  7,  and  Rev.  St.  tit.  18,  o.  8,  pt  8,  anthor- 
Iztngr  a  surrogate  to  punish  an  attorney  for  any  misconduct  in  a  pending  cause  by 
wtiioh  the  rights  of  any  party  may  be  injured,  a  young  and  inexperienced  attorney 
who,  at  the  solicitation  of  bis  father,  improperly  allows  his  name  to  be  used  as 
counsel  for  a  contestant  of  a  will,  though  he  knows  the  contest  to  have  been  insti- 
tuted and  continued  for  the  purpose  of  coercing  a  settlement,  will  not  be  required 
to  pay  the  costs  of  the  contest. 

For  a  former  opinion  in  this  cause,  see  ante,  198. 
David  Wdoh,  for  proponent.    Ji.  F.  Qerding,  pro  as, 

Bansom,  S.  Motion  to  charge  costs  of  contest  to  attorney  and  counsel  of 
ontestant  personally,  on  the  ground  of  misconduct.  The  affidavits  establish 
he  fact  that  B.  F.  Uerding,  the  attorney  of  record  for  contestant,  never  had 
ny  acti  ve  part  to  play  in  this  proceeding;  that  he  was  used  by  his  father, 
vho  was  not  a  lawyer,  as  a  conQdential  and  convenient  instrument  to  com- 
aence  and  prosecute  this  contest.  The  father,  Charles  Geixling,  was  the  dis- 
overer  of  the  case,  and  the  only  active  promoter  of  the  contest ;  and  I  believe 
tut  for  his  fostering  the  litigation  would  have  ended  at  the  conclusion  of  tlie 
ividence  of  the  subscribing  witnesses  to  the  will.  It  is  unlawful  for  an 
attorney  to  permit  his  name  to  be  used  as  a  cover  for  litigation  to  be  con- 
lucted  really  by  a  layman,  whose  only  interest  in  the  nature  of  things  must 
)e  some  contingent  share  in  any  recovery  had.  The  testimony  of  Paul,  the 
ittorney  in  fact  of  the  contestant,  who  resides  in  Germany,  is  to  the  effect 
hat  his  attorney  on  the  contest  was  not  to  receive  any  compensation  unless 
le  gained  the  case,  and  that,  on  that  agreement,  the  contest  was  begun.  It 
s  evident,  therefore,  in  view  of  the  facts  sworn  to  by  the  attorney,  that  he 
lever  attended  but  two  hearings  of  the  fifty  that  were  had;  that  his  father, 
ind  not  he,  was  the  real  party  to  this  contract.  It  is  clear  that  the  relation 
)f  attorney  and  client  as  an  honest  fact  never  existed  between  the  younger 
tfr.  Gerding  and  Paul.  The  elder  Mr.  Gerding,  the  father,  was  the  real 
ittomey,  who  used  his  son's  name  because  he  could  not  lawfully  act  himself. 
Dhe  influence  of  the  father  over  his  young  son  was  no  doubt  great,  and  it  is, 
>erbaps,  not  surprising  that  the  latter  pei-mitted  his  name  and  office  to  be 
ised.  I  have  already  decided  that  the  contest  was  not  carried  on  in  good 
aith,  and  that  the  costs  must  be  charged  to  the  contestant  personally,  unless 
:  should  be  satisfied  that  the  attorney  and  counsel,  because  of  their  own  mis- 
ionduct.  ought  to  be  charged  with  them.  A  further  examination  of  the  case 
m  this  motion  confirms  my  flrst  decision  as  to  the  character  of  the  contest, 
ind  it  is  impossible  to  see  from  the  whole  case,  from  the  testimony  of  Paul 
limself ,  the  real  contestant,  why  he  and  the  elder  Oerding  should  be  separated 
n  respect  of  the  bad  faith  displayed. 

The  jurisdiction  of  this  court  over  attorneys  and  counselors,  acting  as  such 
n  proceedings  pending,  is  undoubted.  Section  24bl,  subd.  7,  Code  Civil 
E^oc.,  is  as  follows:  The  surrogate  has  the  power  "to  punish  any  person  for 
\  contempt  of  his  court,  civil  or  criminal,  in  any  case  where  it  is  expressly 
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prescribed  by  law  that  a  court  of  record  may  punish  a  person  for  a  sin 
contempt  and  in  like  manner."  The  surrogatt-'s  court  is  a  court  of  rec 
Section  2,  Code  Civil  Proc.  By  the  Revised  Statutes  (title  13,  c.  8,  pt. 
is  provided  "that  every  court  of  record  shall  have  power  to  punish,  b}^ 
and  imprisonment,  *  •  *  any  misconduct  by  which  the  riglits  or  i 
edies  of  a  party  in  a  cause  or  matter  depending  in  such  court  may  be  defei 
impaired,  impeded  or  prejudiced,  in  the  following  cases:  All  attorneys,  o 
selors,  solicitors,  ♦  *  *  for  any  misbehavior  in  such  office  or  trust. " 
also,  re-enactment  of  this  provision  in  substance  in  section  14,  Code  ( 
Proc.  Of  the  adjudicated  cases  on  this  subject  I  cite  but  one, — In  re  K 
62  N.  Y.  198:  "In  speaking  of  misconduct  as  attorneys  and  counselors 
act  of  1847  deals  with  them  and  simply  in  respect  to  their  relations  to  1 
clients;  but  with  reference  to  the  relation  which  they  bear  to  the  court,  a 
officers,  the  facilities  which  their  position  gives  them  for  gaining  the  e: 
the  court,  using  its  process,  and  enjoying  its  confidence.  If  an  attorni 
counselor,  by  the  abuse  of  the  confidence  acquired  by  virtue  of  his  o 
should,  in  a  litigation,  impose  upon  the  court,  and  use  its  machinery  t( 
injury  of  a  third  party,  or  should  attempt  to  do  so  for  his  own  benefit,  1 
liable  to  be  punished  for  contempt. " 

I  am  convinced  that  if  the  attorney  of  record  In  this  proceeding  had 
given  his  duty  in  the  premises  serious  thought,  he  would  have  been  restra 
by  the  obligations  of  his  oath  of  office  as  an  attorney  from  pursuing  this 
test;  at  least,  beyond  the  examination  of  the  subscribing  witnesses.  Tlie 
sequent  proceedings  have  the  savor  of  a  fraudulent  design  to  coerce  an 
righteous  settlement.  In  this  connection  I  feel  constrained  to  quote  the 
guage  of  the  revered  and  eminent  Judge  Sharswood:  "There  is  perha| 
profession  after  that  of  the  sacred  ministry  in  which  high-toned  moralii 
more  imperatively  necessary  than  that  of  the  law.  There  is  certainly,  \ 
out  any  exception,  no  profession  in  which  so  many  temptations  beset  the 
to  swerve  from  the  lines  of  strict  integrity, — in  which  so  many  delicate 
difficult  questions  of  duty  are  constantly  arising.  There  are  pitfalls 
man- traps  at  every  step,  and  the  mere  youth,  at  tlie  very  outset  of  his  ca 
needs  often  the  prudence  and  self-denial,  as  well  as  moral  courage,  whicl 
long  commonly  to  riper  years.  High  moral  principle  is  his  only  safe  gi 
— the  only  torch  to  light  his  way  amidst  darkness  and  obstruction." 

The  young  attorney  in  the  inception  of  this  contest  was,  no  doubt,  anin 
by  great  confidence  in  his  father,  and  easily  persuaded  by  him  and  Fai 
allow  his  name  to  be  used  as  attorney.  I  do  not  seriously  condemn  bin 
that,  but  his  subsequent  conduct  in  the  proceeding  cannot  be  justified 
can  only  be  excused  on  the  score  of  inexperience  and  weakly  yielding  tc 
the  persuasions  of  a  man  who  should  have  been  the  last  in  the  world  to  ti 
bim  astray. 

As  to  the  experienced  counsel  who  was  employed  by  Paul  arid  the  i 
Gerding  to  examine  some  witnesses  for  the  contestant,  I  do  nut  find  any 
upon  which  he  can  be  charged  with  that  degree  of  misconduct  which  w 
amount  to  a  contempt  of  court.  His  manner  of  discharging  his  duty  as 
counsel  when  appearing  before  the  assistant  to  the  surrogate  is  not  a  pi 
subject  of  remark  by  me  on  this  motion.  Civil  treatment  of  the  court  ai 
counsel  engaged  in  a  cause  is  always  best.  Whether  one  shall  be  of 
manners  or  not  on  such  an  occasion,  unless  a  contempt  of  court  is  commi 
is  always  a  question  of  taste,  and  is  not  a  proper  subject  for  judicial  inq 
As  to  the  course  pursued  in  this  matter  by  Paul  and  the  elder  G«rding, 
may  be  held  for  any  damages  occasioned  by  their  trespass  against  the  pen 
rights  of  Mrs.  Zundel  in  a  common-law  action. 

This  motion  is  denied,  without  costs.  Let  the  decree  admitting  the  w 
probate,  and  charging  the  contestant  personally  with  the  maximum  am 
of  costs  and  taxable  disbursements  of  the  contest,  be  handed  up. 
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llSTSRS  or  TE£  FOOB  OF  ST.  FrAKCIS  0.  MATOB,  £tG.,  OF  CiTT  OF  TXSW 

Yore  et  al. 
(Supreme  Court,  General  Term,  Firet  Department.    November,  1888.) 

'AXATION— EZBMPTIOR— TRANBPBR  TO  EXEMPT  OOKFOBJlTIOH. 

Property  taxable  on  the  second  Monday  in  January,  when  the  books  are  opened 
for  correction  of  assessments,  but  subsequently,  and  before  the  1st  day  of  May,  when 
they  are  closed,  transferred  to  a  corporation  whose  property  is  exempt  from  tu- 
atlon,  does  not  thereby  become  exempt. 

Appeal  from  special  term,  New  York  county. 

Application  by  the  Sisters  of  the  Poor  of  St.  Francis  for  an  Injunction  to 
estrsdn  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  and 
idward  V.  Loew,  comptroller  of  said  city,  and  Artemus  S.  Cady,  clerk  of 
rreai-s,  from  collecting  the  taxes  levied  on  certain  realty  which  compluinants 
laim  as  exempt  from  taxation.  The  defendants  appeal  from  an  interlocutory 
iidgment  overruling  a  demurrer  to  the  complaint. 

Argued  before  Van  Bkumt,  F.  J.,  and  Brady  and  Macoubkr,  JJ. 

Henry  R.  Beekman,  {Qeo.  8.  Coleman,  of  counsel,)  for  appellant.  Blist  A 
fehley,  for  reepondent. 

Van  Bbunt,  P.  J.  The  plaintiff  Is  a  corporation  created  by  act  of  the  legis- 
iture.  Chapter  201,  Laws  1866.  Its  object  being  the  gratuitous  care  of  the 
ick,  aged,  InQrm,  and  poor,  its  real  estiite  is  not  liable  to  taxation.  In  Feb- 
uary,  1882,  the  plaintiff  became  possessed  of  certain  property  on  One  Hundred 
nd  Ninth  street,  between  First  and  Second  avenues.  At  this  time  the  same 
ad  been  assessed  fur  taxation  and  taxed  by  the  city  authorities.  The  plain- 
iff  alleges  that  because  of  such  ownership  such  propei't>'  was  exempt  from 
ixation  in  1882,  and  brought  this  action  to  restrain  the  defendants  from 
ollecting  the  taxes.  The  question  presented  upon  this  appeal  is  whether  a 
ransfer  of  title  to  real  estate,  situate  in  the  city  and  county  of  New  York, 
etween  the  second  Monday  of  January,  the  time  of  the  opening  of  the  books 
f  annual  record,  and  the  closing  of  the  books  on  the  1st  day  of  May,  affects 
be  taxable  status  of  the  property  for  the  current  year,  and  entitles  it  to  ex- 
mption,  in  a  case  where  the  property  would  have  been  exempt  if  the  trans- 
Br  liad  taken  place  prior  to  the  opening  of  the  books.  Under  the  statute  there 
eems  to  be  three  stages  in  the  procedure  for  finally  determining  the  tax: 
Hrst,  the  listing  anil  valuation  of  the  property  to  be  taxed  between  Sep- 
ember  and  January;  second,  the  correction  of  assessed  valuations  Isetween 
anuary  and  May;  and,  third,  the  preparation  of  the  proper  tax  books,  the 
svyingof  the  tax,  and  the  delivery  to  the  proper  officer  for  collection  between 
lay  and  September.  It  is  conceded  that,  if  this  real  estate  had  been  trans- 
erred  prior  to  the  second  Monday  of  January,  the  owners  of  the  estate  would 
ave  been  entitled  to  the  immunity  which  the  statute  affords;  and  it  is  con- 
eded  upon  the  part  of  the  respondents  that,  had  this  transfer  taken  place  sub- 
equent  to  the  Ist  of  May,  such  transfer  would  have  effected  no  charge  in  the 
tatus  of  the  estate  in  respect  to  taxation.  There  has  been,  however,  no 
djudication  brought  to  the  attention  of  the  court  upon  the  question  as  to  what 
ffect  a  transfer  of  title  between  the  second  Monday  of  January  and  the  1st  of 
lay  has  upon  the  status  of  the  property  in  respect  to  taxation ;  and  this  is  the 
uestion  involved  upon  this  appeal. 

It  is  necessary,  in  considering  this  question,  to  consider  for  a  moment  the 
arious  things  which  are  done  during  these  several  stages  which  result  in  the 
omplete  levying  of  the  tax.  From  September  to  the  second  Monday  of  Jan- 
ary  the  deputy  tax  commissioners  assess  all  real  and  personal  estate  within 
lieir  districts,  and  furnish  tlie  details  to  the  commissioners  of  taxes  and  as- 
3ssment8  under  their  oath.  The  results  are  set  forth  in  books  whicli  are 
nown  as  the  annual  record  of  the  assessed  valuation  of  real  and  personal  es- 
v.8N.Y.8.no.6— 28 
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tate.  These  books  are  opened  on  the  second  Monday  of  Janaarjr  for  exs 
nation  ttod  correction,  and  remain  so  until  the  Ist  day  of  May.  Doring 
period  parties  deeming  theuiselves  aggrieved  by  tlie  assessed  valuutioi 
Ibeir  property  may  apply  to  the  commissioners  to  have  the  same  correc 
and  the  commissioners  may  before  the  2d  day  of  April  in  each  year  inert 
or  diminish  tlie  assessed  valuation  of  any  real  or  personal  estate  in  said  c 
as  in  their  judgment  may  be  necessary  for  the  equalir^tion  of  taxation, 
the  1st  of  May  tlie  books  are  closed,  and  between  that  day  and  the  first  ii 
day  of  July  the  commissioners  prepare  assessment  rolls,  which  on  that 
they  transmit  to  the  board  of  aldermen.  The  bonrd  examine  the  roU,  c« 
the  proper  rolls  to  be  prepared,  and  on  or  l)efore  the  1st  of  September  tri 
mit  the  rolls  to  the  receiver  of  taxes,  with  the  proper  warrant  for  the  col 
tion  of  the  tax  as  laid.  It  will  thus  be  seen  th.it  during  the  time  the  b<: 
were  in  the  possession  of  the  commissioners  of  taxes  and  assessments,  nam 
from  the  second  Monday  of  January  to  the  1st  of  May,  they  have  the  rij 
under  certain  circumsUmces,  to  alter  the  valuation  of  real  and  personal  est 
but  there  Is  no  provision  authorizing  them  to  enter  either  re<d  or  personal 
tate  for  taxation.  The  provisiona  of  the  statute  refer  to  an  alteration  of 
valuation,  and  nothing  more.  Under  this  condition  of  the  law,  it  has  b 
held  that  between  these  dates  the  tax  commissioners  have  no  power  to  ins 
for  purposes  of  taxation,  property  which  has  been  acquired  subsequent  to 
second  Monday  of  January;  w^hich  seems  to  be  an  indication  that  their  pov 
are  limited  simply  to  an  alteration  of  the  valuation,  and  do  not  extend  tc 
insertion  of  or  a  taking  away  from  taxation  any  property  which  may  h 
been  acquired  subsequent  to  the  second  Monday  of  January.  In  the  casi 
Clark  V.  Norton,  49  N.  Y.  243,  it  is  expressly  held  that  the  assessors  could 
lawfully,  during  the  time  given  for  the  review  and  revision  of  the  assessrr 
as  made,  place  upon  the  roll  other  property,  or  essentially  or  materially  cha 
the  roll  by  addition  to  the  assessment  of  individuals  other  property,  especi 
by  assessing  them  for  property  acquired  after  tlie  time  limited  for  tb«prepi 
tion  of  the  roll.  The  same  principle  is  recognized  in  other  cases,  which  i 
not  necessary  to  cite;  and  the  result  is  tliat  it  is  the  law  of  this  state,  fir 
established  by  judicial  decisions,  that  the  assessors  cannot  tax  property  wl 
has  been  acquired  subsequent  to  the  second  Monday  of  January ;  and  tin 
fore,  if  a  charitable  or  religious  corporation,  the  owner  of  real  estate  whic 
exempt  from  taxation,  should,  subsequent  to  the  second  Monday  of  Janut 
sell  the  same  to  a  person  in  whose  bands  it  would  be  liable  to  taxation, 
assessors  have  no  power  to  insert  that  property  upon  the  roll  for  the  purpi 
of  taxation.  This  being  the  case,  where  property  has  already  been  put  u 
the  roll  for  purposes  of  taxation,  and  a  valuation  made,  where  is  the  aulho 
of  the  tax  commissioners  to  strike  it  from  the  roll  because  it  has  been  conve 
to  an  association  whose  real  estate  is  not  liable  to  taxation  by  reason  of 
uses  to  which  it  is  devoted?  It  would  seem,  if  tliey  cannot  add  to  the 
because  of  a  change  of  ownership  subsequent  to  the  second  Monday  of  Jana; 
they  have  no  power  to  strike  from  the  roll  for  that  reason.  In  other  wo 
the  taxable  status  of  the  property  is  determined  by  its  condition  on  the  aec 
Monday  of  January,  and  whatever  changes  occur  subsequent  to  that  tim( 
not  authorize  the  commissioners  to  do  anything  more  than  to  revise  theva 
tion.  There  must  be  some  fixed  period  during  the  progress  of  this  taxatio 
which  it  can  be  determined  as  to  whether  property  is  taxable  or  not  taxa 
It  is  claimed  that  in  the  case  of  Assoniation  v.  Mayor,  104  N.  Y.  590,  li 
£.  Bep.  279,  the  opinion  indicates  that  the  oonrt  were  of  opinion  that 
assessable  character  of  the  property  is  not  fully  determined  until  tke  cloe 
of  the  books  on  the  1st  of  May.  A  reading  of  that  opinion,  however,  sb 
that  no  such  question  was  involved  in  the  case,  and  that  all  that  the  eoart 
is  that  no  alteration  can  be  made  in  the  books  after  the  closing  thereof  in  ti 
Upon  the  contrary,  they  say  that  it  is  clear  that  the  general  8(4)<>me  of  I 
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atlon  is  to  enter  as  assessable  all  property  which  is  of  that  character  up  to  the 
time  when  the  record  book  is  open  for  examination.  If  then  assessable,  its 
character  would  seem  to  be  fixed  for  the  year,  which  is  in  accordance  with  the 
views  heretofore  enunciated,  and  certainly  does  not  support  the  deduction  wliicb 
Is  drawn  from  the  language  used  in  tliis  case  in  reference  to  the  impossibility 
of  altering  the  record  after  the  books  are  closed  on  the  1st  of  May.  Determin- 
ing tlie  question  as  to  whether  real  estate  is  taxable  is  in  no  way  revising  the 
valuation  of  the  property.  This  valuation  Is  made  whettier  tlie  property  is 
taxable  or  exempt  from  taxation,  and,  as  already  suggested,  the  only  power 
conferred  upon  the  commissioners  to  be  exercised  between  the  second  Monday 
of  January  and  the  1st  of  May  is  to  increase  or  diminish  the  valuation  of  the 
property  for  the  purposes  of  taxation.  It  would  seem,  therefore,  that  property 
acquired  subsequent  to  the  second  Monday  of  January,  which  was  then  the 
subject-matter  of  taxation,  cannot  be  exempted  by  reason  of  aach  cliange  of 
ownership.  The  judgment  should  be  reversed,  and  the  demurrer  sustained, 
with  costs.    All  concur. 


SOHBRMERHORN  t).  ClTY  OF  SCHENEOTADT. 

(Supreme  Court,  General  Term,  Third  Department.    November  90, 1888.) 

HumCIPAL  COKPOBATIONS — OFFICERS — COMPEXSATIOS — STATUTES — CONSTBTTCTIOS. 

Underact  N.  Y.  Feb.  27, 1838,  entitled  "An^t  to  supply  the  city  of  Schenectady 
With  water, "  and  providing  for  the  appointment  of  three  commissioners,  who, 
"for  the  first  year  after  the  commencement  of  the  construction  of  water-works  as- 
hereinafter  prescribed,  shall  each  receive  such  salary  as  the  common  council  shall 
fix,  •  •  •  which  shall  not  exoeed  $500, "  and  empowering  them  to  adopt  and  re- 
port any  feasible  plan  for  the  constmction  of  the  works,  "embracing  the  purchase 
of  any  water- works, "  the  said  commissioners  are  entitled  to  compensation  for  the 
adoption  and  the  recommendation  to  the  oouncU.  of  a  plan  for  purchasine  the  works 
of  another  company,  and  for  their  control  and  management  oi  said  works  after  the 
purchase. 

Appeal  from  circuit  court,  Schenectady  county. 

Action  by  E.  STott  Schermerhorn  against  the  city  of  Schenectady  to  recover 
compensation  for  his  services  as  water  commissioner.  Judgment  of  dismissal 
was  rendered  for  defendant,  and  plaintiff  appeals. 

Argued  before  Leabned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

Alomo  P.  Strong,  for  appellant.    8.  W.  Jackson,  for  respondent. 

Imqalls,  J.  On  the  27th  day  of  April,  1883,  an  act  was  passed  by  the  legis- 
lature entitled  "An  act  to  supply  the  city  of  Schenectady  with  water."  The 
first  section  of  such  statute  provides  for  the  appointment  of  three  water  com- 
missioners, and  prescribes  the  duration  of  their  term  of  office.  Ttie  second 
section  contains  the  following  provision;  "Thesaid  water  commissioners,  for 
the  first  year  after  the  commencement  of  the  construction  of  water- works  as 
hereinafter  prescribed,  shall  each  receive  such  salary  as  the  common  council 
shall  fix  and  determine,  which  shall  not  exceed  five  hundred  dollars,  and  shall 
be  fixed  before  any  appointment  of  commissioners  shall  be  made.  After  such 
first  year  the  said  commissioners  shall  not  be  entitled  to  receive  any  compensa- 
tion for  their  services,  but  such  expenses  as  they  may  incur  in  the  discharge 
of  their  duties,  which  the  said  common  council  shall  deem  reasonable  and  nec- 
essary, shall  be  paid  to  them. "  Pursuant  to  such  statute,  the  plaintiff,  E. 
Nott  Schermerhorn,  A.  Andrew  Barhydt,  and  Peter  Van  Dyck  were  appointed 
by  the  common  council  sncti  water  commissioners;  and  before  entering  upon 
the  performance  of  the  duties  of  the  otBce  the  said  commissioners  t(X)k  the 
oath  of  olBce  prescribed  by  such  statute.  The  question  involved  in  this  ap- 
peal is  whether  the  commissioners  became  entitled  to  the  salary  fixed  by  the 
common  council.  The  trial  court  has  found  the  facts  as  stated  in  the  com- 
plaint, except  the  allegation  of  indebtedness,  and  the  amount  thereof;  and 
has  also  fonnd  the  facts  as  stated  in  the  answer.    There  is  really  no  dispute 
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in  regard  to  the  material  facts,  and  the  determination  of  the  case  upon  ttiis 
appeiil  must  depend  upon  the  construction  which  shall  be  given  to  the  statute 
in  question  in  regard  to  the  right  of  the  commissioners  to  the  salary  claimed 
by  them  under  such  statute.  The  statute  declares  the  purpose  for  which  it 
vfix^  enacted,  viz.,  "to  supply  the  city  of  Schenectady  with  water."  It  did 
not  prescribe  the  particulHr  method  by  which  such  result  should  be  attained, 
but  left  that  to  the  discretion  of  the  commissioners,  subject  to  the  approviU 
of  the  common  council.  The  fourth  section  of  the  statute  prescribes  the  du- 
ties of  such  commissioners,  as  follows,  viz.:  "Sec.  4.  It  shall  be  the  duty  of 
the  said  water  commissioners  to  examine  and  consider  all  matters  relative  to 
supplying  the  city  of  Schenectady  with  a  sufficient  quantity  of  good  and  whole- 
some water;  and  for  that  purpose  they  shall  have  power  to  employ  ungineers, 
surveyors,  and  such  other  persons  as  they  shall  deem  necessary  for  that  pur- 
pose; and  they  shall  adopt  such  plans  as  in  their  judgment  shall  be  most  ex- 
pedient for  procuring  such  supply  of  water,  which  shall  embrace  the  proper 
distributing  of  main  pipes  for  a  supply  tq  all  the  streets  in  said  city,  so  far  as 
said  commissioners  shiUl  deem  the  same  expedient;  and  also  the  furnishing 
and  placing  such  number  of  street  hydrants  for  supplying  water  for  the  ex- 
tinguishment of  fires  as  they  shall  deem  advisable;  and  they  shall  make  an 
estimate  of  the  probable  amount  of  money  necessary  to  c^ry  such  plans  into 
effect.  Such  plans  may  also  embrace  the  purchase  of  any  water-works,  with 
the  pipes,  machinery,  appliances,  find  other  property,  or  any  part  thereof,  now 
in  use  and  operation  for  supplying  water  in  said  city."  It  is  apparent  that 
the  legislature  intended  to  confer  upon  the  commissioners  a  broad  discretion 
in  regard  to  the  selection  of  a  plan  which  would  be  most  likely  to  accomplish 
the  purpose  contemplated,  viz.,  supplying  the  city  with  good  and  wholesome 
water. 

The  following  statements  in  the  complaint,  and  which  have  been  found  as 
facts  by  the  triiU  court,  show  the  nature  of  the  work  required  of  tht-  commis- 
sioners, and  the  manner  in  which  they  performed  the  same:  "(7)  That  im- 
mediately after  the  appointment  and  qualification  of  said  J.  Andrew  Barhydt, 
Peter  Van  Dyck,  and  this  plaintiff,  as  such  water  commissioners,  and  their  or- 
ganization as  a  board  of  water  commissioners  aforesaid,  the  said  water  com- 
missioners entered  upon  the  discharge  of  the  duties  imposed  upon  them  by  the 
act  aforesaid;  that  the  said  water  commissioners,  as  speedily  as  possible,  ex- 
amined and  considered  all  matters  submitted  to  them,  or  which  they  deemed 
material,  relative  to  supplying  the  city  of  Schenectady  with  a  sufficient  sup- 
ply of  good  and  wholesome  water;  that  for  that  purpose,  and  in  the  company 
of  expert  engineers  and  assistants  employed  by  them,  the  said  water  commis- 
sioners personally  examined  and  investigated  several  different  prop>osed  sup- 
plies of  water,  and  many  different  plans  for  conducting  the  same  to  the  city, 
and  for  the  distribution  thereof  to  its  inhabitants;  that  the  said  water  commis- 
sioners, from  time  to  time  after  their  appointment,  and  down  to  the  27th  day 
of  September,  1885.  made  to  the  common  council  of  said  city  various  prelimi- 
nary reports  of  their  acts  as  such  water  commissioners,  and  of  the  plans 
adopted  from  time  to  time  by  them  for  supplying  the  said  city  of  Schenectady 
with  water,  as  required  by  said  act  above  recited;  that  such  preliminary  re- 
ports and  plans  so  presented  to  said  common  council  before  September  27, 
1885,  were  either  not  acted  upon  by  said  common  council,  or  did  not  meet 
with  their  approval  or  adoption;  that  thereafter,  and  on  the  27th  day  of  Sep- 
tember, 1885,  the  said  water  commissioners,  at  a  meeting  duly  held  on  that 
day,  at  which  all  the  said  commissioners  were  present,  by  the  afiirmative  vote 
of  all  of  the  commissioners,  adopted  as  the  plan  in  their  judgment  aa  most 
expedient  for  procuring  the  supply  of  water  for  said  city  the  purchase  of  the 
entire  property  of  the  Schenectady  Water  Company,  as  authorized  by  the  act 
above  recited,  for  the  sum  of  ninety  thousand  dollars;  that  the  plan  so 
adopted  by  said  water  commissioners  embraced  the  proper  distributing  or 
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main  pipes  for  a  supply  to  all  tbe  streets  of  said  city,  so  far  as  the  said  com- 
missioners deemed  the  same  expedient,  and  also  the  furnishing  and  placing 
such  number  of  street  hydrants,  supplying  water  for  the  extinguishment  of 
fires,  as  they  deemed  advisable,  together  with  an  estimate  of  the  probable 
amount  of  money  necessary  to  carry  such  plan  into  effect;  that  on  the  29th 
day  of  September,  1885,  the  said  water  commissioners  made  to  the  said  com- 
mon  council  a  report  of  the  plan  so  adopted  by  the  said  water  commissioners, 
which  report  contained  a  full  and  distinct  description  of  the  plan  so  adopted 
by  them,  and  their  estimate  of  tbe  expense  thereof;  that  thereupon  the  said 
common  council,  by  the  affirmative  vote  of  two-thirds  of  all  the  members 
thereof,  duly  approved,  adopted,  and  confirmed  said  report,  the  question  upon 
the  adoption  of  the  plan  so  reported  being  taken  by  the  yeas  and  nays,  and 
entered  in  tbe  minutes  of  said  common  council;  that  thereafter,  and  on  the 
25tb  day  of  November,  1885,  under  and  in  pursuance  of  the  provisions  of  the 
act  of  tbe  legislature  above  cited,  and  in  execution  of  the  plan  so  approved 
and  adopted  by  said  common  council,  the  said  water  commissioners  pur- 
chased, in  the  name  and  for  the  use  and  benefit  of  the  said  city,  the  entire 
property  of  the  said  Schenectady  Water  Company,  real  and  personal,  as  au- 
thorized by  said  act,  paying  therefor,  out  of  moneys  raised  pursuant  to  the 
provisions  of  said  act,  the  sum  of  $90,000;  that  on  the  said  25tli  day  of  No- 
vember, 1885,  the  said  water  commissioners,  in  the  name  and  for  the  said 
city,  took  possession  of  the  said  property  so  purchased,  and  have  continued  in 
such  possession  from  that  time  to  the  present;  that  tlie  property  so  purchased 
by  the  said  water  commissioners  from  the  time  of  such  purchase  to  the  pres- 
ent, continuously,  has  been,  and  now  is,  the  sole  and  exclusive  means  of  sup- 
plying the  city  of  Schenectady  with  water,  as  contemplated  by  and  provided 
for  in  tbe  act  above  recited.  (8)  That  since  the  purchase  of  the  said  water- 
works of  the  Schenectady  Water  Company,  as  above  set  forth,  the  said  water 
commissioners  have  liad  the  sole  and  exclusive  charge  and  management 
thereof,  and  have  from  time  to  time  enlarged  and  repaired  tlie  same  by  pur- 
chase and  erection  of  new  pump,  boiler,  and  appurtenances,  by  the  extension 
of  the  main  or  distributing  pipes  into  streets  or  parts  of  the  city  not  supplied 
with  water  at  the  time  of  the  purchase  of  the  said  property,  and  by  the  erec- 
tion of  additional  hydrants  for  fire  purposes. " 

The  proper  performance  of  the  duties  which  devolved  upon  the  water  com- 
missioners under  such  statute  evidently  required  on  their  part  careful  inves- 
tigation, the  exercise  of  sound  judgment,  and  the  expenditure  of  much  time. 
The  service  thus  requited  of  them  obviously  exceeded  that  which  would  be  re- 
quired of  water  commissioners  after  the  contemplated  system  should  be  com- 
pleted, and  in  operation;  and  there  is  a  seeming  propriety  and  justice  in  the 
provision  of  the  statute  by  which  compensation  by  salary  could  be  made  to 
those  commissioners  for  the  services  which  they  were  called  upon  to  perform. 
The  facts  show  that  such  commissioners  not  only  recommended  the  purchase 
of  the  system  of  water-works  which  were  in  operation  when  the  statute  was 
passed,  but  greatly  enlarged  the  same,  by  which  the  water  has  become  more 
generally  distributed  in  the  city,  and  better  accommodates  its  inhabitants.  In- 
deed, it  seems  quite  apparent  that  the  system  thus  designed  and  introduced  by 
such  commissioners,  with  the  approval  of  the  common  council,  has  accom- 
plished the  purpose  contemplated  by  the  statute,  and  in  a  manner  fairly  within 
its  purview.  Considering  the  provision  contained  in  the  second  section  thereof, 
already  referred  to,  viz.:  "That  said  water  commissioners,  for  the  Brst  year 
after  the  commencement  of  the  construction  of  water-works,  as  hereinafter 
prescribed,  shall  receive  such  salary,"  etc;  and  the  further  provision  contained 
in  the  fourth  section:  "Such  plan  may  also  embrace  the  purchase  of  any  water- 
works, with  pipes,  machinery,  appliances,  and  other  property,  or  any  part 
thereof,  now  in  use  and  operation  for  supplying  water  in  said  city;"  and  also 
giving  effect  to  the  other  provisions  of  said  statute, — we  are  convinced  that 
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it  was  sot  the  intention  of  the  legislature  to  require  the  construction  of  en- 
tirely new  worlds,  in  order  to  entitle  the  commissioners  to  such  salary.  They 
were  to  devise  a  system  of  water-works  which  would  supply  the  city  with 
good,  wholesome  water,  and  in  carrying  out  such  purpose  they  were  at  liberty 
to  adopt  as  a  part  of  their  plan  the  purchase  of  any  water- works  in  use  in  the 
city,  and  to  add  thereto  such  further  works  as  they  should  deem  necessary  to 
accomplish  the  end  conteniplated.  Such  would  seem  to  be  a  reasonable  con- 
struction of  such  statute.  We  can  hardly  infer  it  was  intended  that  such  com- 
missioners should  perform  manual  labor  by  using  the  pick  and  shovel,  in  or- 
der to  earn  such  salary.  The  statute  should  receive  a  reasonable  interpreta- 
tion, regarding  the  purpose  of  its  enactment,  and  the  means  necessary  and 
proper  for  the  accomplishment  of  the  result  contemplated.  The  intention  of 
the  law-maker  is  to  be  souglit,  and,  when  ascertained,  to  be  carried  into  effect, 
even  though  the  language  employed  in  framing  the  statute  may  not  seem  to 
be  the  most  apt  which  could,  liave  been  chosen  to  convey  such  intention.  In 
Smith,  Const.  Const.  §  701,  p.  820,  the  rule  of  construction  in  this  respect  is 
stated  as  follows:  "That  whenever  the  intention  of  the  makers  of  a  statute 
can  be  discovered  It  ought  to  be  followed  with  reason  and  discretion,  in  the 
construction  of  the  statute,  although  such  construction  seems  contrary  to  the 
letter  of  the  statute.  A  thing  that  is  within  the  letter  of  a  statute  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the  makers."  In  Peo- 
ple V.  Insurance  Co.,  15  Johns.  380,  the  rule  is  thus  stated:  "Such  construc- 
tion ought  to  be  put  upon  a  statute  as  may  best  answer  the  intention  whicli 
the  makers  had  in  view.  And  this  intention  is  sometimes  to  be  collected  from 
the  cause  or  necessity  of  making  the  statute,  and  sometimes  from  other  cir- 
cumstances; and  whenever  such  intention  can  be  discovered,  it  ought  to  be 
followed  with  reason  and  discretion,  in  the  construction  of  the  statute,  al- 
though such  construction  seem  contrary  to  the  letter  of  the  statute.  Where 
any  words  are  obscure  or  doubtful,  the  intention  of  the  legislature  is  to  be  re- 
sorted to  in  order  to  find  the  meaning  of  the  words."  Potter's  Dwar.  St.  236, 
237.  Applying  such  rule  of  construction  to  the  facts  of  this  case,  we  are  con- 
vinced that  the  water  commissioners  were  entitled  to  the  salary  provided  by 
the  statute,  and  that  the  plaintiff  established  a  cause  of  action  against  the  de- 
fendant, whicli  entitled  him  to  a  judgment  in  the  action.  There  should  be 
a  reversal  of  the  judgment,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.    All  concur. 


In  re  Spibr  et  al. 
(Supreme  Court,  Oeneral  Term,  TMrd  Department.    December  81, 1888.) 

1.  CouxTiES—BocNDXBiBS— Islands. 

Under  8  Rov.  St.  N.  Y.  p.  8,  §  24,  fixing  as  the  boundary  line  of  Warren  county 
the  middle  of  the  north  branch  of  the  Hudson  river,  "and  of  the  main  stream  of 
said  river, "  to  include  the  whole  of  every  island  any  part  of  which  is  nearer  to  the 
north  or  east  shore  than  to  the  other,  and  to  exclude  islands  any  part  of  wUoh  is 
nearer  to  the  south  or  west  shore,  the  main  stream  Is  the  boundary,  subject  to  such 
variations  as  may  result  from  the  presence  of  islands  in  the  main  stream,  and 
islands  not  in  the  main  stream  do  not  affect  the  course  of  the  boundary,  no  matter 
what  their  distances  from  the  respective  shores. 

■*.  Bridoes — Betwbbn  Adjoisino  Towns — Ddtt  to  Rbfaib. 

Laws  N.  Y.  1841,  cc.  85,  50,  autborizine  the  counties  of  Warren  and  Saratoga, 
through  certain  named  commissioners,  to  Duild  a  bridge  over  the  Hudson  river,  aad 
loaning  them  money  for  that  purpose,  do  not  empower  the  highway  commissionersof 
said  counties  to  agree  that  each  shall  build  a  bridge  to  an  island  in  the  river  so  as 
to  bind  each  county,  or  the  respective  towns  of  eaoh  county,  to  repair  or  replaoa 
the  bridge  on  that  side  of  the  island  next  to  its  boundary. 

S.  8aM»— PSOPORTIOMATB  LtABTLITT. 

Under  Laws  N.  Y.  1857,  c.  6S9.  providing  that  the  expense  of  a  Vnidge  over  • 
stream  between  two  towns  shall  be  justly  proportioned  between  them,  sad  chapter 
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888,  providing  that  a  bridge  for  the  maintonance  of  which  ttvo  towns  are  liable 
shall  be  built  and  maintained  at  their  joint  expense,  the  cost  should  bo  divided  be- 
tween them,  regardless  of  their  relative  wealth  and  population. 

L   &U(B — lilABIUTT  or  COUNTT. 

Sor  do  the  statutes  mentioned,  maUng  a  loan  to  the  connties,  and  authoriztng- 
them  to  levy  a  tax  on  such  of  their  towns  as  thev  deemed  fit  to  repay  the  loan,  Im- 
pose any  liability  on  tho  counties  to  repair  the  bridges,  as  such  burden  rests  pri- 
marily on  the  towns  each  side  of  a  stream  by  virtue  of  Laws  N.  Y.  1857,  c.  639,  and, 
the  river  at  that  point  not  being  navigable  tide-water,  Laws  1880,  c.  820,  maldng  a 
bridge  across  such  navigable  waters  a  charge  on  the  county,  instead  of  the  towns, 
Is  not  applicable. 

Appeal  from  special  term,  Washington  county. 

Application  of  William  Spier  and  others,  freeholders,  to  compel  the  com. 
missioners  of  highways  of  the  towns  of  Queenabury,  in  Warren  county,  and 
Moreau,  in  Saratoga  county,  to  build  a  bridge  across  the  Hudson  river.  The 
order  was  granted,  and  the  town  of  Moreau,  and  John  Conlin,  commis- 
sioner of  liighways  for  said  town,  appeal.  Laws  1857,  o.  383,  §  1,  provides 
that  "  whenever  any  two  or  more  towns  shall  be  liable  to  malce  or  maintain 
any  bridge  or  bridges,  the  same  stiall  be  built  and  maintained  at  the  Joint  ex- 
pense  of  said  towns,  without  reference  to  town  lines." 

Argued  before  Learn  kd,  P.  J.,  and  Lamdon  and  lNaAi.L8.  JJ. 

VAmoreattx  &  Dake,  (l.  B.  Pike,  of  counsel,)  for  appellants.  M.  A, 
Sheldon,  for  respondents. 

Learned,  P.  J.  The  southern  boundary  of  Warren  county  (which  is  the 
line  dividing  the  towns  of  Moreau  and  Queensbury)  is  as  follows,  so  far  as 
material :  "And  southerly  by  the  line  last  mentioned  until  it  strikes  the 
north  branch  of  Hudson's  river,  and  by  the  middle  of  the  said  branch,  and  of 
the  main  stream  of  the  said  river,  until  it  reaches  the  south-east  corner  of  the 
patent  of  Queensbury,  with  such  variations  as  may  be  necessary  to  include 
the  whole  of  every  island,  any  part  whereof  is  nearer  to  the  north  or  east 
shore  of  the  said  river  than  to  the  south  or  west  shore  thereof,  and  to  exclude  the 
whole  of  every  island  any  part  whereof  is  nearer  to  the  said  south  or  west 
shore  than  to  the  north  or  east  shore  aforesaid."     3  Bev.  St.  p.  8,  §  24. 

Now,  it  is  plain  that  the  meaning  is  that,  after  the  line  strikes  the  north 
branch  of  the  Hudson,  it  is  to  run  by  the  middle  of  said  branch  and  of  the 
main  stream  of  said  river;  those  last  words  being  important.  It  is  to  run 
by  the  middle  of  the  main  stream  only.  Though  there  may  be  side  streams 
of  the  river,  they  are  not  to  be  considered  in  running  tlie  line.  But  the  mid- 
dle of  the  main  stream  is  to  be  taken,  and  not  the  middle  between  the  extreme 
banks  of  all  streams.  Purthermore,  it  follows  from  this  that  when  the  de- 
scription speaks  of  variations  to  include  or  to  exclude  islands,  (if  there  be 
any,)  this  language  refers  to  islands  lying  in  the  main  stream  of  the  river; 
otherwise,  if  there  were  a  main  stream  somewhat  narrow,  and  on  one  side, 
say  tlie  east,  of  it  were  several  side  streams,  making  up  in  all  a  considerable 
width,  and  if  in  one  of  those  side  streams  there  were  an  island,  part  of  that 
island  might  be  nearer  to  the  west  shore  of  the  whole  river  than  to  tlie  east. 
Hence,  unless  the  construction  alx>ve  taken  be  correct,  the  dividing  line 
would  diverge  entirely  out  of  tlie  main  stream,  and  make  a  circuit  to  include 
the  island  in  a  side  stream.  This  is  not  a  reasonable  construction.  By  the 
words,  "shore  of  said  river,"  thestiitute  means  "shore  of  the  main  stream 
of  the  river,"  of  which  it  had  just  spoken.  The  statute  means  that  the  mid- 
dle of  the  [uain  stream  shall  be  followed.  If,  following  such  middle,  the  line 
comes  to  an  island,  then  the  line  is  to  vary  enough  so  that  tlie  island  shall  not 
be  divided,  but  shall  belong  to  that  side  of  the  main  stream  to  which  any  part 
of  the  island  is  nearer.  The  word  "variations"  indicates  that  such  is  the 
meaning;  and  that  the  line  is  not  to  go  out  of  the  main  stream,  but  is  only 
to  vary  from  the  middle  of  the  main  stream  so  as  not  to  divide  an  island 
therein,  but  to  leave  it  on  that  side  to  the  shore  of  which  it  is  the  nearer. 
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Any  other  construction  might  carry  the  boundary  line  entirely  out  of  tlie 
main  stream,  and  thus  leave  the  whole  of  the  main  stream  at  some  place  in 
one  county.     This  view  disposes  of  the  principal  question  in  this  case. 

It  is  evident  that  the  wooden  bridge,  which  by  the  order  of  the  special 
term  is  to  be  rebuilt,  spans  the  main  stream  of  the  river.  The  dividing  line 
of  the  counties  is  therefore  the  middle  of  that  stream.  At  this  point  the  river 
runs  substantially  eastward.  If  tlie  south  end  of  this  wooden  bridge  rests  (as 
the  appellants  claim)  on  an  island,  that  island  is  not  in  the  main  stream,  but 
separates  the  main  stream  from  what  (if  any  stream  at  all)  is  a  side  streitm. 
It  must  generally  be  that,  between  the  main  stream  and  a  sidestream,  at  any 
place,  there  will  be  an  island.  But  in  tracing  the  boundary  line  between  the 
counties  there  is  to  be  no  divergence  from  the  middle  of  the  main  stream  in 
order  to  take  in  such  island,  even  thougli  the  little  side  stream  might  be  a 
mile  away  from  the  main  stream.  So,  in  this  case,  the  respondents  say  that 
the  land  in  wtiicb  the  south  end  of  the  wooden  bridge  rests  is  not  an  island. 
But,  even  if  it  were,  it  plainly  appears  that  the  main  stream  is  between  that 
island  (or  whatever  it  be)  and  the  shore  on  the  Warren  county  side.  The 
middle,  then,  of  that  main  stream  is  the  boundary  line. 

The  appellants  urge  that  there  is  water  running  on  the.south  side  of  this 
so-called  island,  and  they  desire  to  measure  from  the  extreme  south  line  of 
any  such  water  to  the  Wiirren  shore,  and  to  Qx  the  boundary  line  in  tlie  mid- 
dle between  those  points.  But  it  can  hardly  be  contended  that  the  water  on 
the  south  side  of  such  so-called  island  is  the  main  stream,  so  that  in  the  ap- 
pellants' view  there  must  be  two  streams.  And  the  statute  declares  that  it 
is  the  middle  of  the  main  stream  which  is  to  be  the  boundary.  We  have 
already  shown  that  it  is  to  islands  in  the  main  stream  that  the  varuitioiis  di- 
rected by  the  statute  must  apply,  and  not  to  islands  outside  of  the  main 
stream,  which  in  no  respect  interfere  with  the  boundary  line  in  the  midille 
of  such  main  stream.  It  is-  next  insisted  by  the  appellants  that  the  two 
bridges — the  stone  and  the  wooden — were  in  1841  erected  respectively  by  the 
counties  of  Saratoga  and  Warren,  under  Laws  1811,  cc.  35,  SO.  But  those 
statutes  authorize  the  building  of  a  bridge  across  the  Hudson,  and  they  con- 
tain nothing  which  indicates  any  such  separation  or  dividing  of  the  work. 
The  bridge  is  spoken  of  as  a  whole,  and  each  county  is  aided  by  a  loan  from 
the  state.  The  appellants  further  insist  that  an  agreement  was  made  in  1840 
or  1841  between  the  highway  commissioners  of  the  two  towns  of  Moreau  and 
Queensbury,  that  the  town  of  Moreau  should  build  the  bridge  from  the  Mor- 
eau side  to  the  so-called  island,  and  the  town  of  Queensbury  from  sai  I  island 
to  the  Queensbury  side.  We  think  there  is  no  sutflcient  proof  of  any  such 
agreement.  Xur  do  we  see  any  authority  in  the  highway  commissioners  thus 
to  change  the  future  legal  obligations  of  the  towns.  Furthermore,  it  will  be 
seen  by  reference  to  the  statutes  above  cited  that  the  bridge  was  to  be  built 
by  commissioners  named  and  appointed  by  the  statutes,  and  not  by  the  high- 
way commissioners.  Whether  these  persons  were  or  were  not  highway  com- 
missioners is  immaterial.  Their  authority  for  building  the  bridge  was  de- 
rived from  the  statute.  Nothing  therein  contained  authorized  them  to  make 
arrangements  as  to  future  repair  or  maintenance. 

The  appellant  urges  that  the  duty  to  maintain  this  bridge  rests  on  the  coun- 
ties, and  not  on  the  towns.  There  is  nothing  in  the  two  statutes  of  1841, 
above  cited,  which  determines  this.  These  statutes  gave  a  loan  to  the  county, 
which  the  supervisors  were  to  levy  and  collect  from  such  towns  as  they 
deemed  just,  and  repay  to  the  state.  Hill  v.  Supervisors,  12  N.  Y.  52,  holdis 
that  towns  are  primarily  liable  for  the  maintenance  of  bridges,  including 
those  between  towns.  This  is  recognized  in  Phelps  v.  Hawley,  3  Lans.  164. 
Chapter  225,  Laws  1841,  provides  that  when  adjoining  towns  are  liable  to 
make  and  maintain  any  bridge  over  any  stream  dividing  said  towns,  such 
bridge  shall  be  built  and  repaired  at  their  equal  expense;  and  it  provides  a 
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mode  of  compelling  a  town  which  neglects.  This  is  not  changed  in  substance 
by  chapter  383,  Laws  1857.  This  river  is  not,  at  this  place,  navigable  tide- 
water, and  therefore  the  provisions  of  chapter  320,  Laws  1880,  making  the 
bridge  a  charge  on  the  counties,  does  not  apply.  The  two  towns  of  Moreau 
and  Queensbury  being  in  different  counties,  it  Is  plain  that  that  part  of  the 
act  last  cited,  which  gives  the  supervisors  power  to  apportion  the  expense  be- 
tween the  towns  liable,  cannot  apply  to  this  case.  Laws  1857,  c.  639,  provides 
for  the  proceeding  here  in  question,  whenever  any  adjoining  towns  shall  be 
liable  to  make  or  repair  any  bridge  over  a  stream  dividing  said  towns.  Pre- 
vious  to  1840  there  had  been  a  toll-bridge  at  this  place.  Laws  1802,  c.  103; 
Laws  1830,  c.  277.  Then  in  1841  the  present  bridge  was  constructed.  The 
rule  has  long  ago  laid  down  that  "if  a  man  build  a  bridge,  and  it  becomes 
useful  to  the  county  in  general,  the  county  sliall  repair  it."  Rex  v.  West  Rid- 
ing, 5  Burrows,  2594.  Or,  as  again  stated,  if  a  bridge  be  of  public  utility,  and 
used  by  the  public,  the  public  must  repair  it,  though  built  by  an  individual. 
Rex  v.  Went  Riding,  2  East,  342.  Tlie  doctrine  is  recognized  in  ffeaconk  v. 
Shermnn,  14  Wend.  58,  and  Dygert  v.  Schenck,  23  Wend.  446,  where  it  is  said 
in  the  English  cases  that  the  county  must  repair,  the  language  refers  to  the 
system  there,  by  which  such  duties  fall  on  the  county.  Otherwise  with  us. 
HUl  V.  Supercisors,  ut  supra.  The  important  point  in  the  present  case  is 
that  the  public  are  to  repair,  according  to  the  general  rules  applicable  to  such 
cases.  See  Dygert  v.  Schenok,  ut  supra.  We  think,  then,  that  on  the  facts 
shown  it  sufficiently  appears  that  these  towns  were  bound  to  maintain  the 
bridge. 

The  appellants  further  insist  that  if  they  are  liable  at  all  they  should  not  be 
charged  with  one-half;  and  that  this  is  not  a  "just  proportion  of  such  ex- 
penditure," considering  the  relative  population  and  taxable  property.  Laws 
1857,  c.  639.  But  we  must  take  those  words  in  connection  with  section  1,  c. 
383,  of  the  same  year.  That  statute,  amending  chapter  225,  Laws  1841,  was 
construed  in  Lapham  v.  Rice,  55  N.  Y.  472.  It  was  held  that  the  two  towns 
were  to  contribute  equally.  This  decision  shows  what  a  "just  proportion  of 
the  expenditure"  means. 

After  a  careful  examination  of  the  various  objections  urged  by  the  appellants 
we  are  satisfied  that  none  of  tiiem  are  valid.  It  would  be  unnecessary  to  state 
in  any  detail  the  voluminous  testimony  given  in  the  case.  Order  affirmed, 
with  $10  costs  and  printing  disbursements.    All  concur. 


Mack  v.  Mechanics'  &  Farmers'  Sav.  Bank  et  al. 

(t^preme  Court,  General  Term,  Third  Department.    December  31, 1888.) 

rxHAJiOT  IN  Common  and  Joint  Tbnanct — Bask  Accounts — Suktivokship. 

A  depositor  had  his  bank  account  ohaneed  into  an  account  with  hLm  and  his 
mother,  "order  of  either  of  them,"  she  slgninK  the  signature  book  at  the  time. 
Afterwards,  speaking  of  the  account,  and  showing  her  the  book,  he  said,  "This  is 
yours. "  He  retained  the  pass-book  about  a  month,  but  on  the  day  before  his  death 
sent  it  to  his  mother,  with  directions  to  tell  her  to  keep  it  for  him.  Held  suf&cient 
to  create  a  joint  tenancy  In  the  fund,  and  that  upon  his  death  it  vested  in  themotber 
as  survivor. 

Appeal  from  judgment  on  report  of  referee. 

Action  byMary  Mack,  administratrix  of  Valentine  Mack,  deceased,  against 
Lbe  Mechanics'  &  Fanners'  Saving  Bank  of  Albany,  impleaded  with  Mary 
Mack.    FlaintifF  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

J,  W.  Ecker,  for  appellant.    Mead  &  Hatt,  for  respondents. 

Learned,  F.  J.  This  is  an  action  in  which  the  plaintiff,  as  administratrix 
of  Valentine  Mack,  deceased,  seeks  to  obtain  a  deposit  which,  at  his  death, 
was  in  the  Mechanics'  &  Farmers'  Saving  Bank,  and  which  Mary  Mack,  (an- 


Digitized  by 


Google 


442  NEW    YORK   SUPPLEMENT.  [Sup.  Ct. 

other  person.)  one  of  the  defendants,  claims  to  belong  to  her.  The  referee 
decided  in  favor  of  the  defendant  Mary,  and  the  plaintiff  appeals.  The  de- 
ceased, Valentine  Mack,  prior  to  September  1,  1887,  had  made  deposit  in  the 
Mechanics'  &  Farmers'  Saving  Bank  in  his  own  name.  On  that  day  he  came 
with  the  defendant  Mary,  bis  mother,  to  the  bank,  and  had  this  account 
changed,  so  as  to  read,  "Mechanics'  &  Farmers'  Saving  Bank  of  Albany,  ia 
account  with  Yalentiue  Mack  and  Mrs.  Mary  Mack,  order  of  either  of  them." 
She  at  that  time  signed  the  signature  book  in  the  bank.  It  is  proved  that  on 
one  occasion  afterwards  Valentine,  speaking  of  this  account  to  his  mother, 
and  showing  the  book,  said,  "This  is  yours."  We  cannot  say  that  this  was 
a  gift  of  the  whole  deposit  to  Mary,  because  Valentine  still  retained  as  mucb 
control  over  it  as  be  conferred  upon  her.  The  deposit  was  in  the  name  of 
both,  and  could  be  drawn  by  either.  Both,  therefore,  were  interested  in  it, 
while  it  might  be  safely  paid  to  either.  There  would  be  a  practical  difficulty 
in  the  way  of  Mary's  drawing  the  money,  because  for  a  month  afterwardis 
Valentine  retained  the  pass-book,  and,  as  is  usual,  the  rules  of  the  bank  re- 
quired the  production  of  the  book,  on  depositing  or  drawing  out  money.  But 
that  circumstance,  of  itself,  does  not  settle  the  rights  of  the  depositors  in  respect 
to  the  money.  There  is  no  evidence  as  to  their  rights,  except  the  facts  above 
stated,  and  the  further  fact  that,  the  day  before  his  death,  Valentine  sent  the 
book  to  Mary  (his  mother)  with  the  message:  "Tell  my  motht'r  to  keep  it  for 
me."  Now,  if  this  money  belonged  to  Valentine  and  Mary  as  tenants  in  com- 
mon, each  would  presumably  be  the  owner  of  one-balf ;  if  it  belonged  to  them 
as  joint  tenants,  it  would  go  lo  the  survivor.  The  circumstances  are  not  con- 
clusive. But  it  seems  to  us  that  they  point  to  a  joint  tenancy;  for  the  whole 
amount  was  payable  to  either.  Therefore,  according  to  the  terms,  the  amount 
would  seem  to  be  now  payable  to  Mary,  on  her  demand.  The  delivery  of  the 
book  to  her,  accompanied  by  the  message  above  quoted,  would  perhaps  have 
been  insufficient  to  establish  a  gift,  had  the  money  then  stood  in  Valentine's 
name.  But,  as  she  then  had  already  the  right  to  draw  the  money,  the  po^e*- 
sion  of  the  book  gave  her  complete  power  on  that  day  to  draw  out  tlie  money 
for  herself.  The  transfer  of  the  account  to  the  two  names  was  a  gift  of  some 
kind  to  the  defendant  Mary,  and  her  rights  do  not  rest  solely  on  the  delivery 
of  the  book.  If  the  question  is  one  of  intent,  as  was  said  in  Orr  t.  3i^ 
Qregor,  43  Hun,  528,  then  the  defendant  has  the  finding  of  the  referee  in  her 
favor.  In  that  case  the  want  of  knowledge  of  the  transaction  on  the  part  of 
the  donee  was  considered  to  be  a  circumstance  tending  to  disprove  the  alleged 
gift.  Here  the  defendant  knew  and  was  a  party  to  the  transfer  on  the  bank- 
book, signing  her  name  in  the  signature  book.  No  other  question  is  presented 
on  the  appellant's  points  except  those  which  we  have  considered.  Judgment 
affirmed,  with  costs.    All  concur. 


MULLENNEAUZ  «.  TEBWILUOBB  Ct  ol. 

(Supreme  Court,  Qeneral  Term,  Third  Department.    December  81, 1888.) 

FBAUDnLENT  CoNTETANCKS — ANTICIPATION  OF  ACTIONS. 

Where  a  defendant,  just  before  the  trial  of  an  action  for  damages,  in  anticipa- 
tion of  other  aimilar  suits  against  him,  conveys  the  greater  part  of  his  property  to 
his  wife,  without  consideration,  on  her  promise  to  maintain  aim  for  life,  rataixung 
property  of  very  little  value,  a  finding  that  the  conveyance  was  intendsd  to  defraud 
creditors  is  justified  by  the  evidence. 
Sams — Findings — Fraudulent  Intbnt. 

Where  the  evidence  justifies  the  finding,  as  a  fact,  that  a  oonv^sranoe  was  fmid- 
nlent  as  to  creditors,  and  the  trial  oourt  finds  as  a  fact  tliat  it  was  without  conaid- 
eration,  and  as  matter  of  law  that  it  was  intended  to  defraud  creditors,  the  Jadg> 
ment  declaring  the  conveyance  void  being  proper,  it  will  not  be  icversad  beeaKua 
the  court  did  not  find  fraudulent  intent  as  a  matter  of  faot. 

Appeal  from  circuit  court,  Ulster  county. 
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Action  by  Marcas  11.  Mullenneaux,  receiver,  etc.,  of  Henry  S.  Terwllliger, 
against  said  Terwilliger,  Mai-tha  J.  Terwilligur,  iiis  wife,  and  David  A.Scott, 
lefendants,  to  set  aside  a  conveyance  made  by  said  Terwllliger  to  his  wife, 
Eks  made  with  intent  to  defraud  creditors.  Judgment  for  plaintiff,  and  defend- 
Einta  Terwilliger  and  wife  appeal. 

Argued  before  Leabmed.  F.  J.,  and  Lamdok  and  Inqalls,  JJ. 

Sehoonmaker  <§  Linaon,  (M.  H.  Hirtehberg,  of  coansel.)  for  appellants. 
ffideon  HiU,  for  respondent. 

Lbabned,  p.  J.  This  is  an  action  to  set  aside  conveyances  as  fraudulent 
Ekgainst  creditors.  The  learned  justice  before  whom  the  cause  was  tried  found, 
rts  a  matter  of  fact,  (among  other  things,)  that  the  conveyances  were  without 
consideration,  and  as  a  matter  of  law  that  they  were  fraudulent.  He  made  no 
distinctSndingof  fact  that  they  were  made  with  intent  to  defraud.  Tliedefend- 
ants,  therefore,  insist  that  the  decision  is  contrary  to  the  statute.  2  Rev.  St. 
p.  137,  §  4.  That  position  presents  the  question  whether  there  is  error  for 
which  the  judgment  sliould  be  reversed,  in  case  the  findings  of  fact  omit  to 
state  some  fact  which  is  necessary  to  support  the  conclusions  of  law.  We 
tliink  not.  McKeon  v.  See,  4  Bob.  (N.  Y.)  419;  Rider  v.  Powell,  28  ST.  Y. 
317;  Qardinei-  v.  Schtoab,  110  N.  Y,  650,  17  N.  E.  Bep.  732.  If  the  defend- 
ant had  claimed  that  tliere  was  no  evidence  tending  to  show  fraud,  except 
want  of  consideration,  they  migtit  have  aslced  for  a  finding  to  that  effect. 
They  did  not.  Or  they  might  have  aslsed  the  court  to  find  afflrmatively  that 
there  was  no  actual  fraud.  The  learned  justice  lias  found  that  these  convey- 
Booes  were  made  with  intent  to  defraud  creditors.  But  he  has  called  this  a 
conclusion  of  law.  If  no  case  had  been  made,  and  an  appeal  had  been  taken 
simply  on  the  judgment  roll,  we  could  not  have  reversed  the  judgment  on  ac- 
count of  an  omission  to  state  a  finding  of  fraud  as  fact. 

Assuming,  for  the  sake  of  the  argument,  that  fraud  in  fact  was  condu- 
sively  proved,  we  ought  not  to  reverse  the  judgment,  because  the  learned  jus- 
tice did  not  state  such  finding  as  a  matter  of  fact  in  this  decision,  but  yet  ren- 
dered the  proper  j  udgment.  Unless,  therefore,  on  the  whole  case,  we  could  say 
that  there  was  not  suflicient  proof  of  actual  fraud,  we  ought  to  affirm.  Terwil- 
liger bad  been  sued  by  Mrs.  lieid  under  the  civil  damage  act  for  damages  arising 
from  sales  by  his  tenant  at  an  hotel.  The  action  was  noticed  for  trial  at  an 
April  circuit,  beginning  Monday,  the  13th.  On  Saturday,  the  11th,  Terwilliger 
conveyed  the  land  in  question  to  his  wife,  through  David  A.  Scott.  He  says 
there  was  some  talk  of  bis  being  involved  in  other  similar  actions,  and  that 
such  possibility  had  something  to  do  with  his  conveying  the  propterty.  He 
did  not  owe  his  wife,  and  there  evidently  was  no  pecuniary  consideration. 
The  hotel  property  was  incumbered  by  two  mortgages  held  by  Crowell,  one 
for  81,175,  and  the  other  for  about  $950.  A  house  and  lot  on  the  Oaleville 
road  were  incumbered  by  a  mortgage  to  Crowell  for  $500.  A  house  and  lot 
on  Bridge  street  were  incumbered  by  a  mortgage  to  Esraund  for  $500. 

On  the  11th  of  April  aforesaid  Terwilliger  mortgaged  the  hotel  property  also 
to  Scott  for  $500.  It  was  subject  to  the  wife's  inchoate  right  of  dower.  The 
two  other  lots  are  those  be  conveyed  on  the  11th  of  April  to  his  wife.  The 
hotel  property  is  stated  to  be  worth  $4,200.  Terwilliger  then,  after  conveying 
the  two  lots  to  his  wife,  retained  the  hotel  property,  worth  say  $4,200,  and 
subject  to  the  inchoate  right  of  dower,  and  to  three  incumbrances,  amounting 
to  over  $2,600,  and  no  otlier  property.  The  wife  testifies  that  she  took  tlie 
property  for  Terwilliger's  support  while  be  lived.  This  of  itself  Is  evidence 
that  the  conveyance  to  the  wife  was  really  intended  to  secure  the  property  for 
Terwilliger's  benefit,  and  to  place  it  beyond  the  reach  of  creditors.  It  does  not 
seem  necessary  to  cite  authorities.  Every  case  must  depend  on  its  peculiar 
circumstances;  for,  as  the  defendants  say,  the  question  is  one  of  intent.  Un- 
doubtedly a  man  may  make  a  settlement  upon  his  wife  which  will  be  valid. 
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althnugli  made  without  pecuniaiy  consideration.  But  in  this  case  it  seems  to 
us  that  tl)e  learned  justice  was  fully  justifled  in  holding  the  transaction  to  be 
fniiidnlent.  There  was  evidently  very  little  value  remaining  in  the  hotel 
property  which  would  be  available  to  a  creditor.  The  time  when  the  trans- 
fer was  executed  is  a  suspicious  circumstance.  Mrs.  Terwilliger's  testimony 
as  to  the  object  is  another.  Terwilliger's  statement  that  there  was  tall;  about 
his  being  involved  in  other  liabilities  is  another.  All  these  circumstances 
tend  to  show  that  the  conveyance,  instead  of  being  simply  a  proper  and  rea- 
sonable settlement  on  the  wife  by  a  husband  in  easy  circumstances,  were  really 
an  attempt  to  secure  the  future  enjoyment  of  the  property  to  himself  and  to 
her  in  fraud  of  the  rights  of  creditors.  The  judgment  should  be  affirmed, 
with  costs.    All  concur. 


SONDHKIMEH   V.  TROY  &  L.  B.  CO. 

(Supreme  Court,  General  Terwi,  Third  Dej^rtment.    December  81, 188S.) 

FaTMBNT — EVTOBNCE — ACTIOS  FOB  WaOES. 

In  an  action  for  wages,  it  was  shown  that  plaintiff,  while  driving  a  car  tor  de- 
fendant, injured  a  man,  to  whom  he  agreed  to  pay  S50  in  settlement;  that  one  H. 
paid  the  money  after  an  interview  with  defendant's  president,  but  did  not  ^et  it 
IntiS.    Defendant  retained  weekly  a  portion  of  plaintiff's  wages,  and  m  its 


from  plali 

answer  alleged  that  plaintiff  paid  the  injured  man  taO,  and  agreed  t&at  defendant 
should  retain  the  amount  from  his  wages.    Held,  that  there  was  no  evidence  that 
defendant  paid  any  money  at  plaintiff's  request. 
S.  Save — Voluntart  Fathknt. 

The  weekly  retention  hy  defendant  of  part  of  plaintiff's  wages,  with  the  knowl- 
edge of  plaintiff,  did  not  constltnto  voluntary  payments  to  dmeodant  which  oouid 
not  be  recovered. 

Appeal  from  Albany  county  court. 

Action  by  Joseph  Sondheimer  against  the  Troy  &  Lansingburgh  Railroad 
Company,  to  recover  wages  alleged  to  be  due  plaintiff.  The  third  paragraph 
of  defendant's  answer  is  as  follows:  "For  a  separate  defense,  be  says  tliat 
while  the  plaintiff  was  driving  one  of  the  cars  of  the  defendant  be  carelessly 
and  negligently  ran  his  car  against  a  horse  and  wagon  owned  by  one  Tatrault, 
and  thereby  became  liable  to  him  for  the  damages  claimed;  that  the  plaintiff 
paid  said  Tatrault  the  sum  of  $50  for  said  damages,  and  agreed  with  the  de- 
fendants that  they  should  retain  the  amount  weekly  from  his  wages ;  that 
said  plaintiff  had  paid  the  sura  of  $50  in  weelcly  installments,  taken  froui 
plaintiff's  wages.  Therefore  defendant  demands  judgment  against  the  plain- 
tiff for  costs  of  this  action."  The  action  was  originally  brougbt  before  a 
justice  of  the  peace,  who  gave  judgment  for  plaintiff.  The  county  oourt  re- 
versed this  judgment,  and  plaintiff  appeiils. 

Argued  before  Lkarned,  F.  J.,  and  Landon  and  Inqalls,  JJ. 

/.  F.  Crawford,  for  appellant.    Peter  D,  Niver,  for  respondent. 

Learned,  P.  J.  The  plaintiff  proved  that  he  had  earned  $177.04,  and 
had  been  paid  only  $127.04.  He  claimed  the  balance,  $50.  The  defendants 
endeavor  to  resist  this  claim  by  showing  some  payments  made  for  plaintiff 
under  these  circumstances.  The  plaintiff  was  driver  of  a  car  which  Wiis 
daimed  to  have  injured  one  Tatrault.  The  plaintiff  went  to  Tatrault,  to  ef- 
fect a  settlement,  and  Tatrault  agreed  to  settle  with  plaintiff  for  $50,  and  the 
matter  was  settled  for $50.  Samuel  Holiis  paid  the  money  to  Tatrault.  Hol- 
lis  did  not  get  the  money  from  plaintiff.  Ilollis  was  in  the  employ  of  defend- 
ant. Holiis  had  an  interview  with  the  president  of  defendant,  and  afterwards 
went  to  Tatrault  with  plaintiff,  and  settled  the  claim.  This  is  substantially 
^1  the  evidence.  The  justice  of  the  peace  rendered  a  judgment  for  plaintiff 
for  $50,  and  the  county  court  reversed  it.  We  may  notice  also  that  the  an- 
swer avers  that  plaintiff  paid  Tatrault  $50  for  said  damages,  and  agreed  that 
defendant  should  retain  the  amount  from  his  wages;  aud  that  plaintiff  had 
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d  the  said  sum  of  $50  in  weekly  installraents  taken  from  plaintiff's  wages. 

w,  if  the  evidence  had  shown  that  the  defendant  bad  paid  this  $50  for 

intiff  at  his  request,  and  was  authorized  to  deduct  the  amount  from  his 

ges,  the  case  would  be  plain.    But  we  find  no  evidence  tliat  defendant 

d  the  $60.    It  does  not  appear  from  whom  Hollis  obtained  the  money,  and 

I  averment  of  the  answer  is  that  plaintifF  paid  the  money.     The  defend- 

^'s  points  say  that  it  advanced  the  money,  but  there  is  no  proof  of  this. 

riie  argument  of  the  counsel  for  defendant  is  that  the  weeltly  retention  of 

•t  of  plaintiff's  wages  by  defendant,  known  to  plaintiff,  constituted  volun- 

y  payments  by  the  plaintiff  to  defendant  which  cannot  be  recovered  back. 

)  think  this  is  incorrect.    Tlie  retention  by  a  debtor  of  part  of  a  debt  due  a 

ditor,  though  made  with  the  knowledge  of  the  creditor,  is  In  no  sense  a  • 

untary  payment  of  the  amount  retained.     When  a  debtor  pays  a  part  of 

I  debt,  the  creditor  is  not  required  to  refuse  that  part,  at  the  peril  of  losing 

I  balance,  should  be  accept  what  is  paid  bim.     We  do  not  question  the  ' 

strine  asserted  by  defendant  that  a  voluntary  payment,  made  after  knowl-  ' 

;e,  cannot  be  recovered  back.    But  the  plaintiff  does  not  seek  to  recover 

ik  any  payment  be  has  made.    He  sues  for  bis  wages,  pait  of  which  have  I 

m  retained.    The  defendant,  therefore,  must  show  that  it  retained  them 

htf  ully.     We  have  no  right  to  assume  what  might  liave  easily  been  proved, 

he  fact  were  so,  that  defendant  paid  Tatrault  $50  at  plaintiff's  request. 

jgment  of  county  court  reversed,  and  that  of  justice  afBrmed,  with  costs. 

I  concur. 


In  re  Van  Vbanken. 
(Supreme  Court,  General  Term,  TMrd  Department.    December  81, 1888.) 

^UAKDIAN  AND  WaRD — APPOINTMEKT — PbTITIOS. 

Under  Code  Civil  Proc.  N.  Y.  H  282»-a837,  requiring  a  petition  for  the  appoint- 
ment of  a  temporary  guardian  for  an  infant  less  than  14  years  old  to  show  the  re- 
lationship of  tne  petitioner  to  the  infant,  whether  the  father  and  mother  are  living, 
the  circumstances  rendering  the  appointment  of  the  petitioner  expedient,  and 
whether  a  general  guardian  nas  been  appointed,  and  directing  service  of  citation 
on  the  parents  at  least  10  days  before  the  return-day,  an  order  appointing  as  such 
guardian  a  petitioner  who  Is  a  stranger  in  blood  to  the  infant,  upon  a  petition  con- 
taining none  of  those  alle^tioas,  and  without  service  of  such  citation,  wiU  be  set 
aside,  out  without  prejudice  to  a  new  application  by  a  proper  par^. 
Jamb — Appbajt— Pabtibs. 

Buch  an  Infant  is  not,  under  Code  Oivil  Froc.  N.  T.  $  257S,  providing  that  a  per- 
son interested  in  the  object  of  a  special  proceeding  before  a  surrogate  must  be  mad* 
a  party  to  an  appeal  from  an  order  made  therein  unless  leg^y  represented,  a  neo 
essary  party  to  an  appeal  taken  by  the  father  of  the  Infant  from  an  order  appoint  - 
Ing  such  stranger  its  guardian. 

Appeal  from  surrogate's  court,  Schenectady  county. 
V.nna  B.  Bariiydt  filed  her  petition  asking  to  be  appointed  temporary  guard- 
uf  Alberta  Van  Yranken,  a  minor  under  the  age  of  14  years,  which  was 
le.    Albert  C.  Van  Yranken,  father  of  the  infant,  appeals.    Code  Civil 
)c.  N.  Y.  g  2573,  provides  that  every  person  who,  on  the  face  of  special 
ceedings  before  a  surrogate,  appears  to  be  a  necessary  party,  if  not  already 
arty,  shall  be  made  so,  and  all  parties  and  persons  interested  shall  be  made 
ties  to  an  appeal  unless  legally  represented. 
Irgued  before  Lbabned,  F.  J.,  and  Ingalls,  J. 
llexander  J.  Tlwmpson,  for  appellant.    8.  W.  Jackson,  for  respondent. 

jBABNEd,  F.  J.  This  is  an  appeal  taken  by  Albert  G.  Van  Yranken,  father 
;he  infant,  from  two  orders  of  the  surrogate  appointing  Anna  R.  Barhydt 
irdian  of  said  infant.  The  first  order  appointed  her  on  her  filing  a  bond; 
second  recited  the  filing  of  the  bond,  and  appointed  ber  absolutely.  The 
y  papers  which  appear  on  this  appeal  are  the  petition  of  Anna  Barhydt, 
ed  the  day  the  first  order  was  made,  and  a  petition  of  this  appellant  dated 
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the  same  day.  asking  the  appointment  of  Antoinette  Yan  Yranken  as 
gaardian,  which  petition  is  recited  in  the  flrat  order,  and  practically  de 
The  respondent  here,  Mrs.  Barhydt,  (irst  urges  that  the  appeal  should  be 
missed  because  the  infant  has  not  been  made  a  party;  citing  section  ! 
Code  Civil  Pi-oc.  and  Kellinger  v.  Roe,  7  Paige,  362.  Tlie  appellant 
that  this  court  take  proof  of  the  facts,  and  appoint  a  referee  for  that  purj 
under  section  2586. 

The  proceedings  taken  in  this  case  appear  to  be  somewhat  irregular, 
petition  in  case  of  an  infant  under  14  may  be  by  a  relative.  Section  ! 
The  petition  must  state  the  facts,  and  the  contents  must  be  like  those  c 
titiona  under  section  282t).  Among  those  facts  are  the  relationship  of  th 
titioner  to  the  infant;  whether  tlie  father  and  mother  of  the  infant  aie  li' 
the  circumstances,  if  any,  which  render  the  appointment  of  another  p< 
expedient;  whether  there  has  been  a  general  guardian  appointed,  t^e 
2822.  None  of  these  facts  are  set  forth  on  the  petition.  Mrs.  Barhyd 
mere  stranger.  The  petition  must  pray  that  the  father  or  mother  be  < 
That  was  not  done.  The  citation  must  be  served  10  days  before  the  re 
Perhaps  the  recital  of  the  father's  appearance  might  be  a  waiver  of  tliis. 
he  was  really  in  court  only  to  present  his  own  petition.  He  could  n 
forced  into  a  hearing  of  the  other.  The  affidavits  presented  to  us,  on  v 
we  are  asked  to  take  furtlier  proof  by  a  reference,  assert  that  the  appt 
did  not  appear  at  the  hearing  of  the  petition  of  Anna  B.  Barhydt;  am 
appellant,  the  father  of  the  infant,  insists  on  his  ri^ht  to  be  heard  on  tli 
pointment.  The  order  says  that  it  appears  to  the  satisfaction  of  the 
that  the  infant  will  be  well  taken  care  ot  by  Anna  B.  Uarfaydt.  That  i 
a  suflicient  reason  for  taking  a  child  from  parental  custody,  else  every 
might  be  taken  from  its  home  because  some  one  other  than  the  parents  v 
take  good  care  of  it.  It  is  a  very  serious  act  to  take  from  a  father  the  g 
ianship  of  his  infant  child.  It  should  not  be  done  unless  there  be  unfi 
on  his  part,  or  some  other  very  strong  reason.  In  this  case  there  appea 
evidence  showing  any  grounds  for  taking  away  the  father's  rights.  Ii 
it  would  seem  that  no  proof  wa"  taken  by  the  surrogate,  or  inquiry  int 
circumstances.  Section  2825.  The  order  refers  to  nothing  but  the  "ai 
tions"  of  the  parties.  We  ought  to  consider  the  interest  and  welfare  c 
infant  as  the  most  important  matter  in  the  case.  If,  as  seems  to  be  h( 
the  case  cited,  she  sliould  be  a  party,  she  could  be  brought  in  under  se 
2578,  and  the  appeal  would  not  be  dismissed.  But  in  Underhill  v.  Deiii 
Paige,  202,  210,  the  chancellor  said  that,  on  an  appeal  from  an  order  apf 
ing  a  guardian,  there  was  no  absolute  necessity  for  making  the  infant  a  (: 
Kellinger  v.  Roe,  7  Paige,  362,  was  an  appeal  from  an  order  denying  tb 
pointment.  See,  also,  in  this  connection,  the  last  sentence  of  section  : 
As  the  statute  does  not  require  notice  of  the  application  to  be  given  t 
infant  under  14,  he  is  probably  "legally  represented"  by  the  petitioner  w 
this  section.  Dnderhill  v.  Dermis,  ut  supra,  also  holds  that  the  negh 
the  surrogate  to  give  notice  to  the  nearest  of  kin  is  sufficient  ground  f< 
versal.  It  seems  to  us  that  this  matter  cannot  be  satisfactorily  heard  u{ 
reference.  On  the  whole,  we  think  that  for  the  defects  in  the  petition 
for  the  failure  to  cite  the  father,  we  should,  in  the  interest  of  the  infan 
verse  the  orders,  without  any  prejudice  lo  a  renewal  of  the  application  b, 
proper  party,  and  without  costs  to  any  one.    All  concur. 


Bbonk  t).  BiLET  et  al..  Commissioners. 
(Supreme  Court,  General  Term,  Third  Department.    Deoamber  SI,  tSM.; 

B^OITT — JcsiSDIOnON — ADEQU1.TB  ReHBDT  JlT  LaW. 

In  an  action  to  eompel  the  officiais  of  a  penitentiary  to  proceed  with  a  oonti 

employment  of  plalntfff  to  oversee  the  manufacturing  and  sales  of  the  penile 
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for  a  oommlsston  on  the  sales,  a  preHminary  tnlanction  to  perform  the  contract  Is 
Improper,  the  remedy  by  action  for  damages  helng  adequate,  and  it  is  especially 
improper  where  the  legality  of  the  use  of  machinery  contemplated  by  the  contract 
Is  doubtful,  and  it  is  no  ground  for  the  injunction  that  no  one  can  be  sued  at  law  on 
the  contract. 

Appeal  from  special  term,  Albany  county. 

Action  by  Edgar  Bronk  against  John  Kiley  and  others,  commissioners  of 
the  Albany  penitentiary  commission,  and  John  MuEvven,  superintendent  of 
the  Albany  penitentiary,  to  compel  performance  of  a  contract.  A  prelimi* 
nary  injunction  was  granted,  (2  N.  Y.  Supp.  266,)  and  defendants  appeal. 

Argued  before  Learked,  P.  J.,  and  Landon,  J. 

D.  Cady  Herriok,  for  appelliiuts.     Edwin  Countryman,  for  respondent. 

LEARNE3),  P.  J.  This  is  an  appeal  from  a  preliminary  injunction  order. 
The  order  forbids  defendants  from  interfering  with  the  plaintiff  in  the  per- 
formance of  bis  contract;  from  stopping  the  use  of  plaintilf's  plant  or  ma- 
chinery,  or  the  employment  of  convicts,  under  said  contract;  and  requires 
the  defendants  to  carry  out  and  perform  the  said  contract.  It  is,  tlicn,  what 
is  called  a  "mandatory  injunction,"  requiring  thedefendants  to  perform  aeon- 
tract  into  which  they  entered  with  the  plaintiff.  The  defendants  lue  the  com- 
missioners of  the  Albany  penitentiary  and  the  superintendent  of  that  institu- 
tion. In  Fel)ruary,  1888,  tlie  superintendent  and  the  plaintiff  entered  into  a 
written  contract  approved  by  the  commissioners.  I5y  this  tlie  superintendent 
employed  plaintiff,  as  manager  and  agent,  to  oversee  the  manufacture  of 
brushes  in  the  penitentiary,  and  the  sales  tliereof,  for  which  service  he  was 
to  receive  10  per  cent,  on  the  sales.  He  was  to  guaranty  collections.  The 
superintendent  was  to  hire  from  plaintiff  the  necessary  machinery  at  a  speci- 
fied price.  The  agreement  was  to  last  for  a  yeiir.  The  complaint  charges 
that  in  August,  1888,  the  commissioners  resolved  to  notify  the  plaintiff  that 
on  and  after  September  1st  they  would  cease  the  further  manufacture,  and 
would  not  recognize  the  contract  as  in  force.  This  they  did,  as  claimed,  un- 
der cbapter  586,  Laws  1888,  and  under  a  provision  in  the  contract  that  if  the 
legislature  should  pass  any  act  abolishing  the  use  of  machinery  in  said  prison 
they  might  notify  the  plaintiff,  and  tlie  contract  should  cease.  Thereupon 
this  action  was  commenced  the  15th  of  August,  to  compel  the  defendants  to 
proceed  with  the  contract;  and  this  preliminary  injunction  was  granted  Au- 
gust 28th.  In  the  opinion  of  the  learned  justice  the  act  referred  to,  which 
applies  to  "the  penal  institutions  of  the  state,"  does  not  embrace  in  those 
words  the  Albany  penitentiary.  IS'o  answer  has  yet  been  put  in.  The  mo- 
tion was  granted  upon  affidavits. 

A  qaestion  arises  before  considering  tbe  construction  of  the  statute;  that 
is,  whether,  in  a  case  lilce  the  present,  such  an  injunction  should  be  granted. 
Preliminary  Injunctions  which  only  prevent  the  defendant  from  doing  an  act 
wliich  would  render  the  final  judgment  ineffectual  may  be  granted  with  some 
readiness.  But  those  which  in  effect  determine  the  litigation,  and  give  the 
same  relief  which  it  Is  expected  to  obtain  by  the  judgment,  should  be  granted 
with  great  caution,  and  only  when  necessity  requires.  This  action  is  by  an 
agent  to  compel  bis  employers  to  carry  out  the  contract  with  him,  and  to  con- 
tinue a  business  in  which  be  is  to  receive  a  percentage  of  tbe  sales.  While 
taking  the  form  of  an  injunction,  the  remedy  is  practically  an  order  for  spe- 
cific performance;  and  it  is  remarked  by  Mr.  Pomeroy  that  the  jurisdiction  to 
grant  injunctions  to  restrain  a  breach  of  contract  is  substantially  coincident 
with  the  jurisdiction  to  compel  specific  performance;  and,  further,  that  the 
American  courts  have  tended  to  restrict,  rather  than  enlarge,  this  jurisdic- 
tion. S  Pom.  £q.  Jur.  8  1341,  and  note.  This  was  a  contract  by  plaintiff 
for  penonal  services.  Now,  in  regard  to  such  contracts  when  they  are  "npe- 
did,  unique,  or  extraordinary;"  or  when  tbe  services  are  to  be  done  by  a  per- 
son baving  "special,  unique,  and  extraordinary  qualifications,  as,  for  example, 
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by  an  eminent  actor,  singer,  artist,  and  the  like," — tlien  courts  of  equity  li:i\  i? 
assnmetl  jurisJiction.  8  Pom.  Eq.  Jur.  §  1343.  The  counsel  for  the  plaintiff 
in  this  case,  citing  from  that  section,  says  that  the  rule  is  established  in  Eng 
land  that  the  violation  of  such  contracts  may  be  restrained  by  injunction. 
The  English  cases  are  of  this  character.  Where  an  actor,  singer,  or  the  like 
has  agreed  to  perform  for  a  party  at  a  certain  place,  such  actor,  singer,  or  tlie 
lil<e  has  been  restrained  from  performing  elsewliere.  Lumley  v.  Wagner,  1 
De  Gex,  M.  &  G.  604;  Monlague  v.  Flockton,  L.  R.  16  Eq.  189.  So  in  the  ciise 
of  Ward  V.  Beeton,  L.  B.  19  Eq.  207,  tlie  plaintiff  had  purchased  the  copy- 
right of  a  bools  from  defendant,  and  defendant  had  agreed  to  give  his  whole 
time  to  their  service,  and  not  to  engage  in  any  otlier  business.  He  was  re- 
strained from  advertising  a  rival  work.  This  subject  was  examined  in  Fred- 
ericks V.  Mayer,  1  Bosw.  227,  and  it  was  shown  that  the  precedents  in  this 
state  were  against  the  exercise  of  this  power,  bee,  also.  De  Hivaflnolt  r. 
Corsettt,  4  Paige,  264;  Sanquirieo  y.  Benedetti,  1  Barb.  315;  and  Hamblin  v. 
Dinn^ord.  2  Edw.  Ch.  529. 

Kow,  without  citing  other  cases,  it  is  to  be  particularly  noticed  that  these 
injunctions,  when  they  have  been  granted,  have  only  restrained  the  person 
who  was  to  render  personal  services  from  engaging  in  other  business.  They 
have  not  assumed  to  compel  him  lo  continue  in  the  business  named  in  the 
contract.  Far  less  have  they  compelled  the  other  party  to  carry  on  the  busi- 
ness for  which  he  had  engaged  the  aggrieved  person's  services.  If,  in  this 
case,  this  plaintiff  had  engaged  in  some  other  brush  business,  and  the  defend- 
ants had  brouglit  an  action  to  restrain  him  from  carrying  on  such  other  brusli 
business,  then  the  situation  of  the  parties  would  have  been  similar  to  that  of 
the  parties  in  the  English  cases  relied  upon'  b^  plaintiff.  But  even  such  an 
action  would  not  be  witliin  the  English  decisions;  for  the  services  which 
the  plaintiff  contracted  to  render  were  not  to  be  dooe  by  a  party  having  "spe- 
cial, unique,  or  extraordinary  qualifications."  It  can  readily  be  seen  that  the 
court  miglit  restrain  by  injunction  a  great  actor  from  pLiying  at  another  thea- 
ter, in  violation  of  his  contract,  while  it  would  not  restfiiin  a  salesman  from 
quilting  his  employer  before  bis  contract  liad  expired,  evefithougli,  under  the 
contract,  he  were  to  be  paid  by  a  percentage  on  sales.  Fo^  it  might  be  said 
tliat  one  who  had  engaged  a  great  actor  could  procure  no  substitute,  if  the 
actor  broke  his  engaguruent,  and  performed  elsewhere;  wliil^.  if  a  salesmau 
left  Ills  employer,  it  would  ordinarily  be  easy  to  supply  his  placw.  Thus  it  is 
that  Mr.  Pomeroy  limits  tlie  cases  to  those  of  "special,  unique,\and  extraor- 
dinary qualifications."  We  are  not  aware  of  any  case  wliere  tliera  has  been  a 
contract  for  personal  services,  aind  where  the  court  has  by  injunVtion  com- 
pelled the  employer  to  continue  a  business  in  which  he  liad'engagea\  tlie  serv- 
ices  of  llie  plaintiff;  and  there  are  obvious  reasons  why  this  shoiuV  not  be 
done.  The  business  might  be  unprofitable,  or  the  party  might  desire\to  close 
up  his  business,  or  he  might  have  a  personal  dislike  to  the  emploW  In 
these  and  similar  cases  he  could  properly  discharge  the  employe,  aild  pay 
damages  for  the  breach  of  contract.  Therefore  it  is  that  none  of  tlw  En- 
glish cases  apply  here.  Even  if  an  actor  were  to  be  paid  a  certain  propdirtJon 
of  the  gross  receipts,  we  cannot  think  that  the  court  would  compel  the  iSaan- 
Bgerof  the  theater  to  carry  on  the  business.  \ 

Possibly  the  plaintiff  may  urge  a  familiar  rule,  that,  in  actions  fdr  spetVOc 
performance,  the  remedy  is  said  to  be  mutual.  He  may  insist  that  byanaU^gy 
wherever  an  injunction  would  be  granted  to  restrain  the  violation  of  a  contract 
for  personal  services  on  the  one  side  it  would  be  granted  on  the  other.  li\ut 
we  think  that  it  does  not  follow.  If  personal  services  were  to  be  paid  atf  * 
certain  fixed  price,  the  party  who  performed  or  tendered  performance  of  tT" 
services  could  obtain  redress  by  an  action  for  money.  Nothing  else  would  I 
needed.  And  so  in  this  case,  if  the  plaintilT  performs,  or  offers  to  perforJ 
all  that  be  needs  is  an  action  for  damages.    The  plaintiff  urges  that  by  1 J 

( 
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tlicatioa  the  defendants  in  their  contract  agi-eed  not  to  employ  the  convicts  at 
ither  work  than  brush-making,  and  he  says  that  an  injunction  should  issue  to 
irevent  such  other  employment.  But  this  Injunction  goes  much  further.  It 
loes  not  forbid  other  work,  (except  by  implication,)  but  it  commands  posi- 
Ively  work  under  the  contract.  This  is  beyond  the  line  of  precedent.  There 
i  here  no  case  of  irreparable  injury.  The  whole  matter  is  one  of  pecuniary 
lamage. 

Again,  the  plaintiff's  remedy  by  an  action  for  damages  is  complete;  be> 
ause,  if  the  contract  were  continued  through  the  year,  the  plaintiff  at  the 
nd  of  it  would  have  received  a  certain  amount  of  money.  Now,  if  he  should 
ecover  that  same  amount  of  money  in  an  action  of  law,  he  would  be  exactly 
IS  well  off  as  if  the  contract  had  been  carried  out.  There  are  no  collateral 
lamages,  such  as  loss  of  trade  and  destruction  of  credit,  as  are  mentioned  in 
Vatson  V.  SutTierland,  5  Wall.  74.  All  the  plaintifT  can  ask,  all  that  he  could 
lave,  in  any  case,  is  the  amount  of  10  per  cent,  upon  the  sales,  and  rent  re- 
erved.  But  tlie  plaintiff  argues  that  it  is  impossible  to  prove  what  the  amount 
if  sales  would  be;  not  at  all  difficult  to  prove  what  they  might  be.  The 
apacity  of  the  working  power  of  defendants  should  show  how  many  brushes 
hey  might  have  made.  The  market  price  would  show  what  the  brushes  would 
ell  for;  and  it  would  not  lie  with  a  party  who  has  broken  his  contract  to  say 
lerhaps  he  might  not  have  found  a  market  The  case  of  Wakeman  v.  Man- 
ifacturing  Co.,  101  N.  Y.  205,  4  N.  E.  Kep.  264,  shows  how  far  the  court 
rill  go  in  giving  wliat  are  sometimes  called  "prospective  damages."  In  that 
Hse  the  damages  were  much  more  uncertain  than  they  could  be  in  this. 

But  the  plaintiff  says  there  is  no  legal  remedy,  because  there  is  no  person 
(rbo  can  be  sued  at  law  upon  this  contract.  It  seems  to  us  that  this  position, 
(  correct,  takes  away  plaintiff's  ground  altogether.  He  asks  us  to  enforce  a 
ontract  in  equity  because  there  is  no  contract  in  law.  If  these  defendants 
aade  no  valid  contract,  then  there  is  nothing  to  enforce  by  injunction.  If 
hey  made  a  valid  contract,  an  action  at  law  must  lie.  Some  one  must  be 
he  party  on  the  other  side  of  the  contract.  The  plaintiff  has  assumed  in  this 
ction  that  the  defendants  are  the  proper  parties.  He  sets  up  that  McEwen 
aade  the  agreement,  and  that  the  commissioners  approved  it;  and  he  asks 
hat  the  defendants  carry  out  and  perform  the  terms  of  said  contract.  He 
lierefore  assumes  that  there  is  a  valid  contract  with  some  one;  as  he  says, 
vith  the  defendants,  or  at  least  with  McEwen.  Now,  without  considering 
vhether  or  not  the  plaintiff  has  selected  the  proper  defendants,  it  seems  to  us 
•lain  that,  if  there  is  a  valid  contract,  he  can  have  damages  for  its  breach; 
f  there  is  none,  he  cannot  have  an  injunction.  If,  in  answer  to  this,  the 
ilaintiff  should  cite  the  case  of  speci&c  performance  of  a  verbal  contract  for 
he  sale  of  land,  where  there  has  been  part  performance,  tlie  reply  is  that  re- 
ief  in  that  case  rests  on  "equitable  fraud."  "The  defendant  is  really  charged 
ipon  the  equities  resulting  from  the  acts  done  in  execution  of  the  contract, 
ind  not  upon  the  contract  itself."    Maddison  y.  Alderson,  8  App.  Cas.  475. 

AVe  have  already  said  that,  where  a  person  engages  an  employe  in  a  busi- 
less  for  a  specified  time,  it  would  be  wrong  to  compel  the  employer  to  con- 
inue  the  business,  which  might  he  growing  unprofitable,  or  in  some  way  ob- 
ectionable,  to  him.  That  view  strikingly  applies  here.  It  is  known  that  a 
erious  question  has  arisen  whether  the  defendants  can  lawfully  continue  the 
iseof  machinery.  Careful  and  able  opinions  have  been  expressed  on  each 
ide.  Now,  in  this  uncertainty,  it  may  well  be  prudent  for  the  defendants 
0  refuse  to  do  what  may  possibly  be  illegal,  and  what  they  seem  to  think  is 
ilegal.  If  it  is  not  illegal,  and  if,  tlierefore,  they  have  broken  their  contract, 
et  the  plaintiff  sue  for  damages.  But  the  court  should  not  use  the  forcible 
emedy  of  injunction,  requiring  them  to  do  an  act  which  it  may  finally  be 
letermined  they  had  no  right  to  do.  It  has  been  well  said  by  defendants' 
ounsel  that,  even  if  the  statute  does  not  apply  to  the  penitentiary,  yet  it  is  an 
v.3N.Y.B.no.6— 29 
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evidence  of  the  public  policy  of  the  state;  and,  if  defeixlants  chooscta  rcga 
that  public  policy,  tliey  should  be  allowed  to  do  so,  subject  to  the  rskon  tb 
part  (or  on  the  part  of  those  whom  they  represent)  of  compensating  tlie  pini 
tiff  for  any  damages  wbieb  this  recognition  of  the  general  poli^  of  thftsti 
may  have  caused  iiim. 

In  these  views  we  do  not  pass  on  the  question  wbether  the  staiate  appli 
to  the  penitentiary,  but  we  are  of  the  opinion  that  the  injunction  should  r 
be  sustained.  Order  reversed,  with  810  costs,  and  printing  disboisemeni 
and  motion  for  injunction  denied,  with  $10  costs. 

Landon,  J.,  concurs. 


Masters  «.  Citt  or  Tbot. 
{Supreme  Court,  General  Term,  TMrd  DeporMnent.    December  81,  UBS.) 

1.  MUNICIFAI.  COBPOSATIONS— lOT  PaVEMESIS— BVIDBNOE— SIMII.4B  AOOTDB^KTS. 

In  an  actton  for  injuries  sustained  by  slipping  on  an  ley  sidewalk,  pUiinttfl  ni 
show  that  St  about  the  time  of  the  accident  other  persons  had  alipped  and  faUei 
the  same  place.' 
%,  Bamb — Notice  to  City — Distance  from  Citt  Haix. 

Where  constructive  notice  to  the  city  of  the  defective  sidewalk  Is  sought  to 
shown,  the  distance  from  the  place  of  tiie  accident  to  the  city  hall  may  be  shov 

>.  BtXB — CoKntAMCTOKT  EVIDENCE— FOKUIB  BtATBMCKT. 

Where  the  claim  of  the  plalntiS  filed  with  the  city  authorities  states  Uie  place 
the  accident  as  near  a  certain  comer,  and  the  proof  on  the  trial  shows  that  It  ^ 
about  tS  feet  from  such  comer,  no  material  discrepancy  exists. 
4.  Samb—Isstboctionb— Inspection  or  Streets. 

It  is  not  material  as  to  what  officer  was  charged  with  the  duty  of  Inspecting  t 
streets,  and  a  refusal  to  charge  as  to  such  duty  is  not  error. 
B.  Same — Evidbnob  to  Sustain  Verdict — AcoumuiiAtbd  Ice. 

The  evidence  showed  that  on  the  day  of  the  accident  about  one-tenth  of  an  in 
of  snow  had  fallen,  and  that  in  the  10  days  preceding  not  more  than  five-tenths 
an  inch  bad  fallen.  It  had  thawed  s(xne  m  the  first  portion  of  this  period  of 
days.  The  ice  at  the  place  of  the  accident  was  rough  and  nneveo,  looked  like  < 
ioe,  and  extended  the  width  of  the  walk.  HeU  BUiBclent  to  justify  the  jury  in  fli 
Ing  that  there  was  such  an  accumulation  of  Ice  as  to  constitute  constructive  noti 
to  the  city.* 

Appeal  from  circuit  court,  Kensselaer  county. 

Action  by  Alice  M.  Masters  against  the  city  of  Troy.    Judgment  for  plai 
tiff,  and  defendant  appeals. 
Argued  before  Lkabned,  P.  J.,  and  Landon  and  Inoalls,  JJ. 
R.  A.  Fartnenter,  for  appellant.    A.  C.  Comstook,  for  respondent. 

Leabned,  p.  J.  This  is  an  action  to  recover  a  compensation  for  injuri 
sustained  by  slipping  on  an  icy  sidewalk  on  the  south  side  of  Broadway, 
Troy.  The  defendant's  first  objection  is  that  the  court  permitted  a  witne 
to  testify  that  subsequent  to  the  accident,  and  the  same  afternoon,  sbeslipp 
on  the  ice  at  the  same  place,  and  also  that  she  saw  another  person  slip  alx) 
tlie  same  time  at  that  place;  also  that  another  witness  was  permitted  to  U 
tify  that  three  or  four  days  previous  to  the  accident  he  also  fell  un  the  sai 
sidewalk.  Kow,  this  evidence  was  given  to  show  the  actual  condition  of  t 
sidewalk;  that  it  was  slippery.    Of  course,  this  did  not  touch  the  qaesti 

>  Respecting  the  admissibility  of  evidence  of  similar  accidents  occurring  at  about  t 
same  time  and  place,  in  actions  for  negligent  injuries,  see  City  of  Topeln  v.  Sberwoi 
(Kan.)  18  Fac  Rep.  9.<!S,  and  note ;  Moore  v.  City  of  Richmond,  (Va.)  6  S.  B.  Rep.  3 
and  note. 

*  As  to  the  liability  of  municipal  corporations  for  injuries  caused  by  icy  aad  sllppe 
sidewalks,  and  what  is  constructive  notice  of  such  defects,  see  Duncan  v.  City  of  Bi 
falo,  2  N.  Y.  Bupp.  508,  and  note;  Adams  v.  Town  of  Cbicopee,  (Mass.)  IS  N.  £.  R« 
231,  and  note;  Gram  v.  Village  of  Ureenbush,  ante,  76;  QaUagher  v.  City  of  St.  Fa 
28  Fed.  Bep.  SOS.  and  note. 
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whether  Us  condition  was  caosed  by  nataral  causes  or  otherwise.  It  merely' 
showed,  or  tended  to  show,  what  the  condition  in  fact  was.  It  was  certainly 
competent  to  show  that  the  walk  was  slippery,  and  the  satisfactory  proof  of 
that  was  tliat  persons  had  slipped  upon  it.  We  thinlc  that  decisions  have  es- 
tablished  the  competency  of  this  evidence.  Quinlan  v.  Utica,  74  N.  T.  603; 
Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  at  469,  11  N.  E.  Bep.  43. 

The  defendant  also  objected  to  proof  of  the  distance  between  the  city  hall  and 
the  place  where  the  accident  liappened,  tlie  residence  of  the  city  engineer,  and 
the  way  he  went  to  his  ofRce.  It  is  not  claimed  in  this  case  that  there  wa» 
actual  notice  of  the  obstruction.  As  to  constructive  notices,  it  has  often  been 
urged,  and  with  force,  that  a  city  lilce  Troy  has  many  miles  of  sidewalks,  and 
hence  a  difiSculty  or  impossibility  arises  as  to  knowledge  by  the. authorities  of 
the  actual  condition  of  all  the  sidewalks.  Hence,  in  judging  of  tite  construct- 
ive notice,  it  seems  proper  to  inform  the  jury  of  the  situation  of  the  place 
where  the  accident  happened,  and  of  its  relative  position  to  such  a  public  build- 
ing as  the  city  hall.  As  to  the  residence  of  the  city  engineer,  it  proved  after- 
wards that  the  witness  ( who  testified  to  his  residence  and  his  coarse  of  walk- 
ing) was  not  engineer  at  the  time  of  the  accident;  so  that  the  testimony  had. 
no  weight  on  this  point,  whatever. 

The  next  point  is  that  plaintiff  should  have  been  nonsuited  by  reason  of 
a  discrepancy  between  her  claim  a?  filed  with  the  commissioner  and  her 
proof  on  trial.  The  claim  stated  that  she  was  injured  by  falling  on  the  Side- 
walk, south  side  of  Broadway,  between  Second  and  Third  streets,  near  th» 
corner  of  Broadway  and  Third.  The  proof  was  that  she  fell  on  that  sidewalk, 
about  65  feet  from  that  corner.  There  is  no  discrepancy  here.  It  is  not  in- 
tended that  the  claimant  shall  state  in  the  claim  tlie  exact  spot  where  the  ac- 
cident happened,  at  the  peril  of  being  defeated  in  his  action  if  he  make  a  mis- 
take of  a  few  feet.  Sixty-live  feet  are  less  than  the  front  of  three  ordinary 
city  houses.  One  who  was  within  the  width  of  three  houses  of  a  corner  would 
not  be  accused  of  falsehood  if  he  said  he  was  near  the  corner. 

The  defendants  also  except  to  the  refusal  of  the  court  to  cluu;ge  the  first  re- 
quest. On  examining  the  charge,  it  seems  to  us  that  the  court  had  so  fully 
stated  the  law  just  as  the  defendant  asked,  that  the  repetition  would  have  been 
needless. 

The  next  request  was  that  the  duty  of  inspecting  the  streets  was  limited  to 
the  city  superintendent.  The  duty  of  keeping  streets  in  good  condition,  what> 
ever  that  duty  be,  rests  on  the  city.  This  action  is  for  the  neglect  of  the  city. 
It  is  immaterial  whether  the  city  does,  or  neglects,  this  duty,  through  one  of- 
ficer or  another.  It  was  not  for  the  plaintiS  to  show  what  officer  was  charged 
with  the  duty.  Nor  was  it  material  that  there  should  be  any  charge  on  that 
point.    We  see  no  error  in  the  charge. 

The  remaining  question  arises  on  the  other  alleged  grounds  of  nonsuit,  that  - 
there  is  no  sufficient  evidence  of  negligence  or  of  notice,  actual  or  construct- 
ive. Theaooident  occurred  between  liaif  past  12  and  1,  December  2Ist.  That 
morning  there  had  been  about  one-tenth  of  an  inch  of  snow,  equaling  one- 
hundredth  of  rain.  On  the  15th  there  had  been  one-tenth  of  an  inch  of  snow. 
Hardly  any  after  that.  Two-tenths  on  the  13th,  and  the  same  on  the  10th. 
On  the  10th  and  11th,  13th  and  14th,  the  thermometer  was  above  freezing  at 
its  maximum.  The  ice  was  rough  and  uneven,  and  looked  like  old  ice;  in 
bunches;  bard  and  rough;  three  or  four  Inches  in  places.  It  extended  th» 
width  of  the  sidewalk;  most  all  the  way  around  the  comer:  all  around  the 
Warren  residence;  had  been  so  a  week  or  10  days.  Mr.  Warren,  the  owner 
of  the  property,  usually  moved  into  his  house  between  the  10th  and  2d  of  De- 
cember, but  could  not  tell  what  day  he  moved  in  the  year  of  the  accident,  and 
could  tell  nothing  as  to  the  condition  of  tlie  sidewalk.  His  employes,  who  bad 
been  generally  directed  by  him  to  keep  the  sidewalk  clean,  could  not  say  that 
there  was  not  ice  there  in  December,  1882.    There  certainly  was  evidence  to 
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justify  the  jury  in  finding  that  there  had  been  an  accumulation  of  ice  at  t 
place  for  several  days.  It  is  not  altogether  easy  to  determine  what  the  lav 
on  this  subject  under  recent  decisions;  but,  from  a  comparison  of  those 
cisions,  we  think  the  rule  must  be  that  where  there  has  accumulated  a  va 
of  rough  ice  in  some  one  place,  upon  a  sidewalk  which  has  been  there 
a  time  long  enough  to  give  constructive  notice  to  the  city,  then  the  city  n 
be  liable;  but  that  when  the  ice  on  the  sidewalk  is  the  result  of  some  rain 
snow  which  has  made  all  the  sidewalk  slippery,  then  it  cannot  be  neglige 
for  the  city  not  to  remove  it.  In  that  view  of  the  law,  this  case  was  one 
the  jury.  The  condition  of  the  sidewalk  was  not  one  common  to  all  the  si 
walks;  that  is,  it  was  not  one  of  those  unavoidable  conditions  that  occasion! 
exist  in  this  climate.  But  it  was  (or  at  least  there  was  evidence  that  it  mi 
have  been)  the  result  of  inattention  on  the  part  of  the  city  to  the  grad 
accumulation,  at  a  spot  shaded  from  the  sun,  of  ice  formed  by  alternate  m 
ing  and  freezing.  We  do  not  think  it  necessary  to  discuss  and  quote  from 
recent  opinions.  They  are  familiar  to  the  profession ;  and,  if  there  still 
mains  any  doubt  as  to  the  exact  rule  of  law  which  has  been  estiblished 
must  be  for  the  higher  court  to  settle  it.  Judgment  and  order  affirmed,  w 
costs. 

Inoaixs,  J.,  concurs. 

Lahdon,  J.  It  was  old  ice,  "bunchy,*  "uneven,"  and  "irregular,"  ( 
therefore  the  jury  might  find  that  it  ought  to  have  been  attended  to,  and  tt 
too,  before  it  became  old.    I  concur. 


Hartwbli.  et  al.  v.  Mutuai.  Life  Ins.  Go.  et  aL 
(Supreme  Court,  General  Term,  TMrd  Department.    December  81, 188S.) 

1.  WATBBS  and  WATBB-ConRSKB — ObANT  OF  WaTBB-POWBB— RlOHTS  OT  GbANTBB. 

A  water-power  was  partitioned  by  the  owners  Into  mill  lots,  which  were  t 
sold  at  auction.  The  conveyance  of  the  erist-miU  lot  was  "with  the  privileg 
taking  water  for  grinding,  *  *  •  with  the  exclusive  privilege  of  grinding  gra 
and  subject  to  the  provisions  of  the  terms  of  sale  by  which  the  grist-mlUwas 
titled  to  a  stated  flow  of  water  "for  grinding, "  and  "the  exclusive  right  of  gr 
ing. "  Held,  that  the  owner  of  the  ^rist-mill  site  was  not  restricted  to  using  wi 
for  the  sole  purpose  of  grinding  gram.    Inoalls,  J.,  dissenting. 

9.  Same — QuANTrn  of  Watbb. 

A  grantee  of  suiBcient  water  for  a  specified  number  of  runs  of  stone  is  entitle 
the  quantity  necessary  for  that  purpose  at  the  time  of  the  grant,  though  more  Te( 
appliances  give  equal  efficiency  to  a  smaller  quantity. 

S.  Same — Rules  of  Mbasubbment — Evidbncb. 

On  a  dispute  between  co-owners  of  a  water-power,  as  to  the  rule  of  measnren 
of  the  quantity  of  water  to  which  one  of  them  is  entitled,  evidence  respecting  oi 
mills  is  inadmissible.  The  question  must  be  determined  by  the  aid  of  rules  sh< 
to  be  true  by  experts  in  hydraulics. 

4.  Same — Rights  of  Co-Owners — Evidbnob. 

In  an  action  between  the  co-owners  of  a  water-power  to  determine  their  right 
it,  evidence  that  defendants'  predecessors  in  title  had  Infringed  plaintiff's  rig 
there  being  no  evidence  that  defendants  have  done  so,  or  evidence  of  trespasse 
defendants'  tenants  without  their  authority  or  sanction,  is  inadmissible. 

fi.  Appeal — Review — Objections  not  Raised  Below. 

An  objection  that  such  action  cannot  be  maintained  where  there  is  no  allega 
of  an  infringement  by  one  of  the  rights  of  another,  and  the  rights  of  the  parties 
shown  by  the  records,  and  no  suits  are  threatened,  is  not  available  on  appeal,  wl 
no  objection  is  made  below,  and  defendants  allege  wrongs  committed  by  plaii 
and  ask  that  the  respective  rights  of  the  parties  be  determined. 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  William  W.  Hartwell  and  Ebenezer  S.  Winslow  against  the  ti 
ual  Life  Insurance  Company  of  New  York  and  others,  to  determine  the  rig 
of  the  parties  in  a  water-power  in  Plattsburgh.  In  1829,  Abraham  D.  Bri 
erboflt  Jonathan  Griffin,  Richard  Keese,  and  Azariah  C.  Flagg,  as  trust< 
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etc.,  for  the  Bank  of  Flattsburgh,  were  the  owners  of  the  dam  and  pond  in  the 
village  of  Plattsburgh,  and  of  all  the  land  and  water  privileges  connected 
therewith.  They  divided  the  property  into  mill  lots,  designated  by  them  as 
the  "Grist-Mill  Lot,"  and  as  mill  lots  Nos.  1  to  8.  In  Jnne,  1829,  the  mill 
property  was  sold  by  the  trustees  at  auction.  Bichard  Yates  became  the  pur- 
chaser of  the  grist-mill  lot,  and  of  mill  lots  1,  6,  and  7.  The  others  were  pur- 
chased by  John  Palmer.  Plaintiffs  had  judgment,  and  the  defendants  the  Mut- 
ual and  the  Equitable  Life  Insurance  Companies  appeal. 

Argued  before  Leaened,  P.  J.,  and  Landon  and  Inoalls,  JJ. 

WUliatn  P.  Canttoell,  for  appellants.    8.  A.  Kellogg,  for  respondent. 

Landon,  J.  This  action  seems  to  have  been  brought  and  tried  upon  the 
theory  that,  because  the  different  owners  of  the  righte  and  privileges  in  and 
to  tlie  water-power  of  the  dam  across  the  Saranac  river,  in  the  village  of 
Plattsburgh,  all  derived  title  from  a  common  source,  and  did  not  all  agree 
respecting  the  quantity  of  their  respective  rights  and  privileges,  it  was 
competent  for  one  owner  to  bring  all  the  others  into  court,  and  have  the  ex- 
tent, quantity,  and  order  of  their  respective  rights  and  privileges  defined  and 
declared.  This  would  be  so  if  there  were  allegation  and  proof  that  one  owner 
was  infringing  upon  the  rights  of  another,  and  the  presence  of  all  the  parties 
was  necessary  to  the  determination  of  the  rights  of  the  party  alleging  nnd 
proving  the  infringement.  But  there  is  no  proof  and  no  finding  that  the  de- 
fendants have  infringed  or  threaten  any  infringement  upon  the  plaintiffs' 
rights  and  privileges.  The  referee  finds  that  "uncertainties  and  differences 
exist  among  the  several  owners  and  occupants  of  water-rights  at  said  dam, 
with  respect  to  the  extent  of  the  several  rights,  estates,  and  duties  creiited  by 
or  derived  from  the  said  conveyance,"  and  he  specifies  to  some  extent  these 
uncertainties  and  differences,  and  then  finds  that  by  reason  of  them  the 
plaintiffs  are  sometimes  deprived  of  the  full  enjoyment  of  the  use  of  the  water 
to  which  they  are  entitled,  and  suffer  injury  in  consequence;  but  he  does  not 
find,  and  the  proof  does  not  show,  that  the  defendants  have  done  any  overt 
act  which  has  resulted  in  such  deprivation  or  injury.  The  judgment  awards 
no  damages  or  injunction,  but  declares  the  respective  rights  of  the  parties  in 
and  to  the  water-power. 

We  are  cited  to  no  case  which  authorizes  such  an  action,  but  we  are  cited  to 
cases  in  which,  upon  allegation  and  proof  of  a  trespass  by  one  owner  upon  the 
rights  of  another,  the  court,  as  incident  to  the  redress  of  the  wrong  done,  and 
to  prevent  its  recurrence,  has  ascertained  and  declared  the  respective  rights 
of  the  parties.  In  sach  cases  damages  may  be  awarded  as  indemnity  for  the 
past,  and  an  injunction  as  security  for  the  future.  In  such  cases  the  award 
of  a  preventive  remedy  may  be  much  more  important  than  compensation  for 
past  injuries.  Gardner  v.  Village  of  Newburgh,  2  Johns.  Ch.  162;  Olmsted 
v.  Loomis,  9  N.  Y.  423.  Here  the  plaintiffs  make  no  claim  for  any  damages 
already  suffered;  they  prove  no  injury  impending  or  threatened  by  tlie  defend- 
ants. There  is  no  occasion  for  the  court  to  adjudicate  upon  the  respective 
rights  of  the  parties.  Preventive  justice  may  be  awarded  by  courts  of  equity, 
but  not  until  the  necessity  for  the  award  is  shown.  In  cases  of  trusts,  the 
the  courts  frequently,  and  without  any  allegation  of  any  actual  or  threatened 
infringement  of  right,  interpret  the  instrument  creating  it,  define  the  duty  of 
the  trustee,  and  declare  the  rights  of  the  cestuis  que  truatent.  But  this  is 
peculiar  to  trusts.  The  theory  is  that  the  trustee  is  willing  to  do  his  duty, 
but  does  not  know  what  it  is.  He  has  no  interest  hostile  to  that  of  the  bene- 
ficiaries, and  it  is  better  to  protect  him  from  error  in  the  first  instance  than  to 
expose  him  to  a  multiplicity  of  actions  for  the  correction  of  his  subsequent 
en-el's.  Bills  quia  timet  were  formerly  allowed,  and  actions  of  that  nature 
are  now  allowed,  but  they  proceed  upon  the  theory  that  in  the  lapse  of  time 
the  plaintiff  will  lose  the  evidence  of  his  rights,  and  thus  his  rights  them- 
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«elve8,  unless  he  is  permitted  to  make  proof  of  them  while  proof  Is  obtainat 
Kothlim  of  that  kind  exists  in  this  case.  The  rights  of  the  parties  here  t 
shown  in  recorded  deeds.  Bills  of  peace  or  actions  of  that  nature  areallowi 
but  they  ptoceed  upon  the  theory  that  the  plaintiff  is  harassed  bj  unnec 
sary  litigation,  or  is  tlweatened  with  it,  and,  since  he  can  settle  all  controv 
sies  in  one  actkm,  he  is  entitled  to  peace  respecting  all  the  others.  No  su 
■case  is  here  presented.  It  may  be  that  the  defendants  talk,  bnt  they  neiti 
invade  the  plaintiffs'  alleged  rights,  nor  threaten  invasion  or  suits.  Bailey 
Briggs,  56  K.  Y.  407^  Chipman  v.  Montgomery,  63  N.  T.  230. 

Only  two  of  the  defendants  appeal.  The  defendant  the  Mutual  Life  Ins 
■ance  Ck)mpany  alleges,  by  way  of  counter-claim,  that  the  plaintiffs  have 
their  wrongful  acts  deprived  said  defendant  of  its  proper  allowance  of  wat 
and  asks  damages  for  the  injury;  and  also  alleges  that  said  defendant  and 
predeoessors  in  title  have  for  more  than  20  years  openly  and,  with  a  claim 
right,  used  all  the  water  of  which  the  plaintiffs  complain,  and  asks  that  I 
xights  of  all  ttie  parties  be  fixed  and  determined,  and  that  the  plaintiffs  be  < 
Joined  from  further  improper  use.  The  defendant  the  Equitable  Life  Insi 
-ance  Company  also  complains  in  its  answer  of  the  axceaaive  use  of  water  by  t 
plaintiffs,  and  prays  th^  its  interests  may  be  protected.  Since  the  appellai 
■did  not  choose  to  confine  the  litigation  to  a  challenge  of  the  sufficiency  of  1 
case  presented  by  the  complaint  of  the  plaintiffs,  but  embraced  the  oppon 
nity  which  the  plaintiffs'  case  afforded  them  to  present  their  complaint  of  I 
alleged  wronga done  to  them  by  the  plaintiffs,  and  alsoto  aak  that  their  rigb 
as  well  as  those  of  the  plaintiffs,  should  be  ascertained  and  declared,  we  mi 
hold  that  they  have  consented  to  the  litigation,  and  cannot,  after  they  he 
been  unsuccessful  in  it.  be  heard  to  urge  that  the  plaintiffs  did  not  stab 
-case  of  which  the  court  was  bound  to  take  cognizance.  Belek  T.  Rttnheitn 
105  N.  Y.  470,  12  N.  E.  Bep.  37. 

But  we  think  the  record  discloses  several  errors  to  the  prejudice  of  the  < 
fendants  which  require  a  reversal  of  the  j  udgment.  The  plaintiffs,  in  the  i 
aence  of  any  evidenee  that  tlie  appellants  had  ever  Infringed  upon  their  rigb 
were  permitted  to  prove  that  their  predecessors  in  title  liad  done  so.  The  i 
pellants  were  answerable  for  their  own  wrongs,  but  not  for  those  of  th 
predecessors,  and  the  evidence  supporting  such  wrong-doing  was  duly  i 
jected  to,  and  its  admission  was  clearly  error.  So  in  respect  to  the  allef 
trespasses  of  the  tenants  of  these  appellants.  The  appellants  tbemseh 
neither  authorized  nor  sanctioned  them,  and  should  have  suffered  no  pre, 
dice  upon  their  account. 

The  main  question  litigated  was  in  respect  to  the  quantity  of  water  I 
plaintiffs  are  entitled  to  under  their  grant.  The  deeds  in  which  the  partiti 
of  the  water-riglits  was  made  were  executed  in  1829.  At  that  time  a  gri 
mill,  operating  four  runs  of  stone,  stood  upon  the  premises  now  owned 
the  plaintiffs.  The  head  of  water  was  the  same  as  now.  The  four  runsof  stc 
were  then  operated  by  tub-wheels,  propelled  by  water  discharged  fromrectanj 
Jar  spouts  or  conductors  leading  from  a  flume  to  the  wheels.  The  grant  to  I 
plaintiffs  was  of  a  supply  of  water  sufficient  to  operate  not  exceeding  eight  ri 
«f  stone.  The  referee  found  that  all  the  water  flowing  through  the  spouts  tt 
in  use  was  necessary  to  operate  the  four  runs  of  stone,  and  tlmt  the  quantity 
whicli  the  plaintiSs  are  now  entitled  is  the  same  as  it  then  was,  increased  by  I 
-discharge  from  four  similar  spouts.  We  think  the  plaintiffs  entitled  to  I 
quantity  thus  metisured,  and  that  they  are  not  obliged  to  red  uce  the  quantity 
cause  improved  modern  appliitnces  can  give  equal  efficiency  to  a  much  smal 
volume  of  water.  The  problem  to  be  solved  was,  what  was  the  quant 
then  disctiarged  through  these  spouts  under  the  given  head  of  water,  assu 
ing  the  appliances  to  be  in  good  condition  after  their  kind?  The  referee 
termined  the  quantity  of  water  to  which  the  plaintiffs  are  entitled,  but 
does  not  inform  us  upon  what  rule  of  computation  he  proceeded.   A  comp: 
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•on  of  Uitdaia  fouiad  l^  him,  with  tkeiesults  he  Mtabifshed,  disek)s«s  the  fact 
that  be  adopted  a  formala  of  eoaipotaUon  given  by  seTeral  of  the  witnesses, 
as  follows:  Mnltiply  the  square  root  of  the  number  of  feet  in  the  bend  by 
8.025,  and  multiply  this  result  by  the  sqnare  feet  of  the  area  of  diseliarge, 
and  the  result  is  the  cubic  feet  of  discbarge  per  second.  We  are  satisOed  that 
this  rule  is  supported  by  such  weight  of  evidence  and  authority  as  to  justify 
its  adoption.  The  doubt  which  the  evidence  suggests  in  regard  to  the  at- 
cuntcy  of  the  result  announced  by  the  referee  Is  whether  he  adopted  the  cor- 
rect bead,  and  whether  be  ought  not  to  have  reduced  the  area  ftf  discbarge 
by  what  Is  termed  the  eo-«ffi«lent  of  contmetioQ.  The  ntwte  f  ovnd  the  heifd 
to  be  11  feet  8  inches.  This  is  obviously  found  by  measuring  tram  the  crest 
of  the  dam  to  the  middle  of  the  wheel-tub.  The  center  of  the  disobarge  from 
the  spotrts  is  at  least  10}  in^es  higher.  Whether  the  measure  of  the  head 
siioold  be  made  from  one  point  or  the  other  is  In  dispute  upon  the  testimony, 
bat  we  tbinlc  the  clear  weight  of  the  evidence,  m  wi^I  as  the  nature  of  the 
case,  requires  the  measure  to  be  Uken  from  the  center  of  the  orifl«e«f  dis- 
ebaige.  We  stroagly  iacline,  for  the  sane  reasons,  to  the  opiDion  that  the 
area  of  th«  oriAce  of  discharge  should  have  been  reduced  by  some  eo-efBclent 
of  contnetion.  If  these  views  are  correct,  then  the  plaintiffs  have  been 
awarded  more  water  than  Is  their  rig^t. 

There  was  a  mass  of  imprc^er  evidence  given  respeeting  other  mills.  The 
qaestton  before  the  referee  was  one  to  be  aaswend  by  the  aid  of  roles 
ttoowa  to  be  trae  by  exparte  In  hydraulic  science.  The  defendants  should 
iwt  hare  been  compelled  to  neet  special  results  In  ^)eeial  cases.  This  error 
was  in  part  obviated  by  the  ^adoption  by  the  referee  of  the  rule  indicated. 
Bat  tills  testimeoy  probably  led  to  his  adoption  of  the  bead  which  he  found, 
and  to  bis  Njcetion  «f  any  oo^ttclent  of  oontraction  «s  aj^lieabls  to  the  area 
of  dls(di«rge. 

The  defendants  contend  that  by  the  grant  the  plaintiffs  are  restricted  to  the 
use  of  the  water  fur  the  sole  purpose  of  grinding  grain.  The  language  of  the 
grant  is  set  forth  In  the  opinion  of  Mr.  Justioe  In»a.ll8.  We  think  tlut  the 
"sole  privilege  of  grinding  grain"  was  not  intended  as  a  restriction  of  tke 
water-power  to  that  purpose,  but  was  a  restriction  opon  the  otiier  water- 
powers  granted  at  the  same  time.  In  addition  to  the  property  and  water 
rights  granted  to  the  grantors  of  the  plaintiffs,  tlte  "sole  privilege  of  grinding 
grain''  was  granted.  The  deed  conveys  the  mill  and  water  privileges  with 
the  Dsonopoly.  The  word  "togetlier"  is  dearly  implied;  that  is  to  say,  "to- 
g«ttier  with,"  etc.  Anotlier  part  of  the  description  speaks  of  the  mill  Md 
privileges  and  the  monopoly,  that  is  to  say,  one  and  the  other,  not  one  fertile 
sole  purpose  of  the  other.  The  judgment  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

liEARNBD,  P.  J.,  concurs.  INGALLS,  J.,  cooctirB,  oxcept  as  stated  in  his 
opinion. 

iNeALLs,  J.  The  referee  has  made  the  following  finding,  as  the  second 
conclusion  of  law,  based  upon  his  findings  of  fact:  "Seoond,  th«t  the  quan- 
tity of  water  to  which  said  grist-mill  lot  is  entitled,  as  found  in  the  foregoing 
findings  of  fact,  may  be  used  for  any  and  all  hydraulic  purposes."  We  are 
constrained  to  differ  with  the  learned  referee  in  regard  to  such  tindings  of 
fact,  and  the  conclusion  of  law  based  thereon.  The  parties  all  derive  their 
title  from  the  same  source,  and  their  respective  conveyances  bear  the  same 
date,  and  were  based  upon  purchases  made  at  the  same  time;  and  the  facts 
clearly  indicate  that  the  parlies  to  said  conveyances  possessed,  at  the  time 
they  were  executed,  full  knowledge  of  all  the  facts  and  circumstances  in  re- 
gard to  the  situation  and  condition  of  such  water-power,  and  the  raantierit 
was  then  used,  and  of  the  purposes  for  which  the  purcliases  were  maile  by  the 
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respective  parties.  The  plaintifls  acquired  by  grant  whatever  right  they  p 
sess  to  use  such  water,  and  such  rights  must  be  determined  accordingly,  e 
depend  mainly  upon  the  construction  to  be  given  to  the  deed,  which  be 
date  July  8,  1829,  executed  by  Abraham  D.  BrinkerboS,  Jonathan  Grid 
Richard  Keese,  and  Azariah  C.  Flagg,  as  trustees,  etc.,  to  Bichard  Yal 
which  deed  is  the  plaintiffs'  source  of  title.  Such  deed,  after  describing 
premises,  contains  the  following  provision:  "Being  the  lot  on  which  s 
grist-mill  stands  in  said  village,  together  with  the  exclusive  right  of,  to,  a 
in  the  grist-mill  ditch,  as  designated  on  said  map,  from  said  grist-mill  uj 
the  place  of  intersection  with  the  canal,  as  marlced  on  said  map,  with 
privilege  of  taking  water  thereby,  for  grinding,  from  the  mill-pond,  for 
use  of  said  grist-mill  forever,  with  the  exclusive  privilege  of  grinding  gri 
as  purchased  at  the  auction  sale  of  the  premises  hereinafter  mentioned: 
above  premises  being  expressly  conveyed  subject  to,  and  entitled  to,  all 
rights,  privileges,  conditions,  provisions,  reservations,  restrictions,  and  re 
lations  contained  in  the  written  terms  of  sale  of  said  premises,  and  other  i 
privileges  and  property,  at  auction  on  the  5th  day  of  June  last  past,  ■■ 
other  conditions  duly  made  known  at  said  sale,  a  copy  of  which  is  to  this 
denture  annexed."  Such  written  terms  of  sale  contain  the  following:  " 
vision  of  Water.  The  grist-mill  privilege  to  be  first  supplied  with  water  i 
flcient  for  grinding,  not  exceeding  a  supply  for  eight  ran  of  stone,  the  r 
due  of  the  water  in  the  river  to  be  divided,  \  to  the  west  side,  and  }  to 
east  side,  of  the  river."  The  further  provision,  as  follows:  "Qrist-A 
Privilege.  The  exclusive  right  to  the  use  of  the  ditch  now  conveying  wi 
to  it,  to  its  intersection  with  the  canal  above  mentioned.  The  width  of 
ditch  to  be  as  laid  down  on  the  map,  and  the  exclusive  right  of  grinding 
means  of  any  water  taken  from  the  dam  in  the  village  of  Plattsburgh." 
garding  the  provisions  contained  in  the  deed,  and  in  the  terms  of  sale,  wl 
were  annexed  thereto,  and  construing  them  in  the  light  of  the  circumstai 
which  were  connected  with  such  sale  and  conveyance,  we  are  convinced  t 
the  grantee  under  such  deed  acquired  only  the  right  to  the  use  of  water 
grinding  grain  at  said  grist-mill,  and  that  the  amount  of  water,  which  he 
quired  ttie  right  to  use  for  such  purpose  only,  was  by  the  terms  of  sale  1 
ited  so  as  not  to  exceed  sufficient  for  grinding,  not  exceeding  a  supply 
eight  run  of  stone.  So  we  perceive  that  two  limitations  were  included 
sucli  grant, — one  in  regard  to  the  use  to  which  the  water  could  be  devo 
viz.,  grinding  grain  at  the  grist-mill,  and  the  other  the  extreme  limit  ai 
the  amount  of  water  which  the  grantee  should  be  at  liberty  to  use  for  s 
purpose  only.  It  seems  to  us  that  the  language  employed  in  defining 
grant  admits  of  no  other  satisfactory  interpretation,  and  that  such  rendei 
is  consistent  with  what  may  fairly  be  inferred  to  have  been  the  understi 
ing  and  intention  of  the  parties,  as  we  infer  from  the  terms  of  the  gr 
the  situation  of  the  premises;  the  extent  of  the  water-power;  the  natun 
the  purchases  made  by  the  respective  parties  at  such  auction  sale;  and 
relative  rights  which  such  purchasers  acquired  in  the  land  and  water-pc 
by  virtue  of  such  sale,  and  the  conveyances  which  followed  the  same, 
the  time  such  deed  was  executed  the  grist-mill  which  was  standins;  upon 
premises  now  owned  by  tlie  plaintiffs  was  used  as  a  county  custom  grist-i 
and  depended  for  support  upon  the  kind  of  patronage  which  at  tliat  pe 
came  to  such  mills.  The  machinery  by  which  such  mill  was  propelled 
crude,  as  compared  with  the  machinery  and  appliances  which  are  now  in 
for  such  purpose.  Only  four  run  of  stone  were  employed  in  the  mill, 
quite  probable  that  the  purchaser  contemplated  an  increase  of  busine: 
his  mill,  and  therefore  secured  the  right  tu  water  suificient  to  propel  nc 
exceed  eight  run  of  stone.  It  will  be  perceived  that  such  grantee  acqui 
by  such  purchase  and  conveyance,  the  exclusive  right  to  grind  grain  at 
place:  and  this  prevented  all  competition   in  that  business,  and  securt 


Digitized  by 


Google 


Sup.  Ct.]  HABTWELL   V.  MUTUAL   LIFE   INS.  00.  457 

monopoly,  the  deed  thus  states,  "with  the  privilege  of  taking  water  thereby, 
for  grinding,  from  the  mill-pond,  for  the  use  of  said  grist-mill,  forever,  with 
the  exclusive  privilege  of  grinding  grain."  The  terms  of  sale,  which  were 
attached  to  the  deed,  contain  these  words:  "The  grist-mill  privilege  to  be 
first  supplied  with  water  suflBcient  for  grinding;"  and  the  exclusive  right  of 
grinding  by  means  of  any  water  taken  from  the  dam  in  the  village  of  Platts- 
burgh.  In  declaring  the  extreme  limit  to  which  the  grantee  might  use  the 
water  for  such  purpose,  this  language  is  employed  in  the  terms  of  sale, — "not 
exceeding  a  supply  for  eight  run  of  stone."  Such  expression  seems  consist- 
ent with  that  particular  use,  as  such  stones  were  required  to  grind  grain  at 
such  grist-mill,  whereas  in  other  branches  of  business,  to  which  the  water 
could  be  applied  to  propel  machinery,  the  stones  would  not  be  indispensable. 
The  grinding  of  grain  at  such  mill  was  the  business  transacted  there  at  the 
time  the  deed  was  executed,  and  the  facts  and  circumstances  disclosed  by  the 
evidence  indicate  that  it  was  the  purpose  of  the  grantee  to  continue  such  bnsi- 
ness,  perhaps  upon  an  enlarged  scale,  as  he  seems  to  have  secured  the  right 
to  increase  the  number  of  stones  from  four  to  eight,  for  the  purpose  of  grind- 
ing. 

It  is  not,  we  think,  unreasonable  to  infer  that  the  grantees  of  the  residue  of 
the  water-power,  who  purchased  at  the  same  time,  and  subject  to  the  exclu- 
sive right  of  the  grantee  in  the  deed  of  the  grist-mill  property  to  carry  on  that 
business,  and  to  use  water  sufficient  for  that  purpose  within  the  limit  above 
mentioned,  purchased  such  residue  water  with  the  expectation  and  intention 
that  neither  such  grantee,  or  his  heirs  or  assigns,  would  be  at  liberty  to 
change  such  use,  and  apply  the  power  which  he  had  thus  seen  red  to  any  other 
business;  as  the  eifect  might  be  to  enable  such  grantee,  or  those  who  claimed 
under  him,  to  wield  such  exclusive  right  to  the  water,  in  such  manner  as  to 
create  a  competition  with  the  other  branches  of  business,  which  the  other  pur- 
chasers might  establish,  and  thereby  injure  them.  In  regard  to  the  grist- 
mill, it  would  seem  to  be  otherwise,  as  that  was  an  established  business,  and 
the  other  parties  who  purchased  the  residue  power  could  calculate  its  effect 
upon  any  other  branch  of  business;  and,  if  the  granting  of  such  exclusive 
right  was  not  based  upon  the  assumption  that  the  water  was  not  to  be  em- 
ployed in  any  business  other  than  in  grinding  grain  at  such  mill,  we  are  at  a 
loss  to  discover,  from  the  facts  disclosed,  any  reason  or  motive  which  could 
have  induced  the  parties  interested  to  consent  to  the  granting  of  such  an  ex- 
clusive privilege  to  Kichard  Yates.  It  would  therefore  seem  that  all  the  par- 
ties who  purchased  at  such  sale  of  real  estate,  to  which  such  right  to  use 
water  was  attached,  so  purchased  under  the  expectation  and  understanding 
that  such  exclusive  right  was  to  be  confined  to  such  use  only. 

There  seems  little  room  for  doubt  but  that  all  the  parties  who  purchased 
such  real  estate  were  fully  informed  in  regard  to  the  condition  of  the  prop- 
erty, and  of  the  motives  and  intentions  which  influenced  the  parties,  respect- 
ively, in  making  such  purchases,  and  in  endeavoring  to  secure  their  rights 
by  virtue  of  such  conveyances.  It  may  be  that  such  a  change  in  business 
has  occurred  since  the  execution  of  the  deeds,  so  long  ago  as  1829,  that  the 
plaintifts  And  it  for  their  interest  to  employ  the  water-power  which  they  pos- 
sess, in  other  branches  of  business,  but  that  should  not  be  allowed  to  the 
prejudice  of  the  rigiits  of  the  defendants,  if  such  contemplated  change  in  the 
use  of  such  water  shall  be  found  to  violate  the  terms  of  the  conveyance  under 
which  the  plaintiffs  hold  their  title,  and  which  defines  their  rights  and  priv- 
ileges. In  ascertaining  such  rights  we  must  have  regard  to  the  state  of 
things  which  existed  in  relation  to  the  property  and  business  at  the  period 
when  the  original  deeds  were  executed,  in  1829.  We  have  examined  these 
conveyances  with  care,  in  the  light  of  the  surroundings  which  attended  their 
execution,  and  which  accompanied  the  sale  of  the  premises  mentioned  and 
described  therein,  so  far  as  we  have  been  able  to  ascertain  the  same  from  the 
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-«videDoe  contained  In  the  printed  case,  and  hare  endeavored  to  give  to  b 

•-conveyances  a  reasonable  interpretation,  having  due  regard  to  the  te/ 

dtbereof,  and  at  the  same  timegiviag  proper  force  and  effect  to- what  seem 

iMve  been  the  intention  of  the  parties  as  gathered  from  such  con  veyaHoes. 

tbe'Surreundings  of  the  transaction  which  are  proper  to  be  considered  in 

.-terraining  such  question.     It  is  apparent  from  the  adjudications  upon 

isubjectthat  ooorts  are  inclined  to  construe  grants  of  water  for  hydraulic  ] 

|x>Be8  liberally  in  favor  of  thegiiantee,.sofar  as  regards  the  rigfat  ef  anch  gi 

:toe  to  devote  such  water  toany  lawful  purpose,  provided  such  use.  of  t^w; 

idrsee  notexeeed  the  limit  presoribed  as  to  quantity;  yet  «xeeptlens.to  s 

^neral  rule  are  recognized  and  enforced,  when  it  is  made  to  appear  from 

'  oonveyance  under  which  such  right  is  claimed,  construed  in  view  of  the 

.soumatances  attendintg  the  same,  that  the  parties  inteoded  to  restrict  the 

"«£  the  water  to  a  particular  businees  or  purpose.    We  ooociude  tlwt  the  t, 

.and  circumstances  discleaed  in  tUs  caae  f^ly  bring  it  within  the  above 

•«eption,  and  in  so  holding  we  think  a  proper  construction  will  be  give 

mw  dead  under  whiob  the  plaintiffs  hold  their  title,  and  the  iatenttott  of 

|>artieB  thereto  will  be  carried  into  effect,  and  the  rights  and  interests  of 

jfiactiss  to  the  action  will  be  proteoted.    'We  refer  to  the  following,  adjjud 

otiaae,  as  supporting  the  views  herein: expressed  in  regard  to  the  natura 

(legal  effect  of  theaaidgraat:    AatUep  v.  Ptaae,  18  Pick.. 268;  Strong  v.  B 

■tdUot.b  Conn.,210.    These  cases,  we  think,,  bear  with  great  faree.  upon  thei 

.Mk  bar,  and  support  the  contention  advanced  by  tike«ounBeI  for  tbe4t]»pelh 

Sierein  in  regard  to  the  nature  and  extant  of  smcb  grant.    In  their  laaia  i 

•ures  the  eases  referred  to  bear  a  strong  resemManoe  to  those  lOf  the  taae  ui 

•  consideralion.    In  .the  opiiiiaikB  pronounced  in  Ike  eases  referred,  to  it  wii 

.«b8erv«d  that  there  i&  considenrable  diacusBiea.  in  regard  to  the.  motives  an( 

tentions  ef  the  partiea  in  entering  into  such  agreemeot,  and  in  regard  to 

.:aituation  of  the  property  to  be  affected  by  such  grants;  and  we  are  iupra 

Jby  the  reeemblance,  in  some  material  respects,  between  the  facts  of  t1 

-^eaeeit  and  the  one  at  bar,,  as  bearing  upon  the  merits  herein.    The  cases 

^rred  to  are  oora-mented  upon  by  Judge  Habkis  in  OmmoeU  v.  Selde. 

If.  Y..258,<inhM>  is  cited  by:  the  counsel  for  the  respondents  herein.and 

'«ase  frequently. to  be  met  with  in  examining  this  subject.    In  that  case 

»«88e3  referred  to  are  not  overruled,  but  ace  distinguished  apoo  the  facts  f 

tthe  one  then  under  consideration  by  Judge  Uarius,  speaking  for  the  coui 

4^>peai3.    We  ate  persuaded  that  the  facts  of  the  case  at  bar  preseota  n 

•narked  distinction  to  Cromteell  v.  Setdett,  mipra,  and  much  more  clearly  i 

Mcate  an  Intention  to  grant  the  water  only  for  a  special  and  restricted  nse,  ^ 

^grinding  grain  at  the  grist-mill  upon  the  premises,  than  are  to  be  fount 

4be  facts  contained  in  Ashley  v.  Ptase  and  Strong  v.  Benedict,  referrec 

We  refer,  also,  to  Bortt  v.  Empie,  5  N.  Y.  84.     The  neasoaiag  of  the  opii 

in  that  case,  we  think,  sustains  the  appellants'  theory  herein,  when  applie 

the  facta  of  this  case.     The  learned  judge  says  in  his  opinion:   "Forinstai 

if,  instead  of  leaving  the  wards  <  for  the  purpose  of  supplying  the  tannery  af 

rsaid  with  water, '  at  the  end  of  the  clause,  where  they  merely  define  the  obje( 

4^e  <  well '  and  the  *  water*workB,'  we  could  advance  them,  so  as  to  fori 

-connection  with  the  word '  use,'  we  might  then  say  the  water  had  then  beei 

:served  for  a  special  and  particular  purpose. "     By  transposing  the  word 

suggested  in  tlie  opinion,  the  reservation  contained  in  the  deed  in  that 

would  read  as  follows:  "And  the  said  parties  of  the  first  part,  as  aforeaaic 

Also  reserve  to  themselves,  and  their  use,  for  the  purpose  of  supplying 

.tannery  with  water,  a  certain  well  and  water- works  laid  down. " 

Upon  referring  again  to  the  covenant  in  the  deed  to  Richard  Yates,  ai 
-which  the  plaintiffs  claim  toderive  their  title,  and.therigttto  usethe  mfet 
question,  we  find  that  it  reads  as  follows:  "With  the  privilege  of  taking 
<water  thereby  for  grinding  from  the  mill-pond,  for  the  ase  of  aakigrist-i 
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lorever,  with  the  exclusive  privilege  of  grinding  grain. "  It  seems,  therefore, 
ihat  the  case  last  cited  may  b«  ttAtty  reg^srded  as  supporting  the  contention  of 
ihe  appellants  herein.  We  do  not  discover  that  either  of  the  cases  above  cited 
i.is  been  rejected  as  authority,  by  any  court  or  writer  of  an  elementary  treatise 
ipoa  this  subject,  which  has  come  under  our  notice.  The  terms  of  sale  con- 
ained  in  the  limitation  in  regard  to  the  extreme  amount  of  water  which  the 
pmntee  in  the  deed  would  be  entitled  to  ase  for  the  purpose  speciBed  in  the 
leed,  and  hence  it  would  seem  that  the  parties  intended  that  such  deed,  inde- 
>endent  of  the  terms  of  sale,  Bhookl  declare  the  use  to  which  the  water  was  to 
o  be  devoted;  and  that  the  terms  of  sale  were  t»  define  the  wctreme  limit,  in 
"egard  to  the  amount  of  water  to  be  used  by  the  grantee  for  the  purpose  speci- 
ied  in  the  deed.  It  is  true  that  the  terms  of  sale  were  annexed  to  the  deed, 
md  therein  referred  to  as  a  part  thereof,  to  acconpttsh  a  certain  purpose,  as 
ibove  stated;  and  the  provisions  contained  in  sncdi  terms  of  sale  seem  to  be  in 
mtire  harmony  with  the  deed  in  regard  to  the  use  to  wMab  the  wilier  was  to 
ye  devoted.  Such  terms  of  sale  contain  the  following:  "The  grist.4iull  priv> 
lege  to  be  first  supplied  with  water  sufficient  for  grinding,  •  «  *  and 
be  exclusive  right  of  grinding,  by  means  of  any  water  taiien  from  the  dam 
n  the  village  of  Flattsbnrgb."  Grinding  what?  Soch  inquiry  is  fairly  an- 
iwered  by  reference  to  the  following  clause  in  the  deed:  "With  the  exclusive 
>riTilege  of  grinding  grain, "  which  was  the  use  to  which  the  water  was  ap* 
>lied  at  the  time  of  the  grant.  And  the  facts  and  circumstances  seem  fairly 
n  imply  that  snch  was  the  use  to  which  the  water  was  to  be  devoted,  aecord- 
ng  to  the  intention  of  the  parties  interested  therein. 

We  have  examined  the  cases  cited  by  the  connael  for  tlie  lespoodents,  and, 
irithout  attempting  to  diecuss  each  ease,  we  have  become  satisfied  by  such  ex- 
imlnation  that  they  cannot  be  regarded  as  controlling  in  tliis  case,  for  the  reg- 
ion that  the  facts  upon  which  snch  decisions  were  made  differ  matolallyfrom 
he  facts  of  the  case  we  are  considering.  Each  case  must  be  determined  ao- 
lording  to  the  facts  which  t)etong  to  it;  and  the  intentton  of  the  parties,  as 
lisclosed  by  such  facts,  constitutes  an  essential  element  in  suebdeterminatioo, 
)y  which  a  deed  is  to  be  construed,  and  the  rights  of  the  parties  interested 
herein  are  to  be  settled.  While  the  cases  eited  by  thecounsd  for  the  respond- 
mts  contain  doctrine  npon  this  subject  which  has  a  general  braring  upon  this 
lass  of  cases,  yet  it  can  only  be  determined  whether  they  are  to  be  accepted 
«  controUing  in  this  case  by  carefully  examining  the  facts  contained  in  the 
ases  cited  and  the  facts  of  this  case,  and  comparing  the  same.  This  worli  we 
lave  endeavored  faithfally  to  perform,  and  have,  as  the  result  of  such  inves- 
igation,  reached  the  conclusion  that  by  the  terms  of  the  dp<ed  executed  by 
Lbraliam  D.  Brinkerhoff  and  others  to  Aichard  Yates,  bearing  date  July  8, 
.829,  and  under  which  the  plaintiffs  claim  their  title,  the  grantee  in  such  deed 
icquired  only  the  right  to  use  soch  water  for  the  purpose  of  grinding  grain  at 
lis  grist-mill  upon  said  premises;  and  that  he  was  limited,  in  regard  to  the 
iraount  of  water  whicb  he  was  entitled  to  use  for  snch  purpose  only,  to  suffi- 
ient  to  propel  eight  run  of  stone.  As  the  plaintiflte  derive  their  title  from 
och  conveyance,  they  are  bound  by  its  terms,  and  are  consequently  restricted 
a  the  use  of  the  water  accordingly. 

Having  reached  such  result,  it  seems  neither  necessary  or  profitable  to  con- 
Ider  the  other  questions  discussed  so  ably  by  the  respective  ooansel.  upon  the 
rgument  of  this  case;  as  the  conclusion  reached  necessitates  another  trial  of 
he  action.  The  judgment  must  therefore  be  reversed,  and  a  new  trial 
rdered  at  the  circuit,  with  costs  to  abide  the  event  of  the  action. 
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In  re  Zefh's  EsTATBt 
(Supreme  Court,  Oeneral  Term,  Third  Depa/rtment    December  81, 1888.) 

BZIODTOBS  AND  AdMIHIBTBATOBB — APFOINTUBNT — PbRSONS  CiVILLT  DeAS. 

The  word  "decedent, "  as  used  in  Code  Civil  Proo.  N.  Y.,  U  2860-2605,  anthorl 
surro^tes  to  grant  letters  of  administration,  does  not  include  persons  civilly  c 
:ate  has  no  power  to  grant  letters  of  administration  on  the  eata 
I  for  life. 

Appeal  from  surrogate's  court,  Schenectady  county. 

Argued  before  Leabned,  F.  J.,  and  Lanoon  and  Inoalu,  JJ. 

Alexander  J.  Thompson,  tor  appellant. 

Imgai.i:<8,  J.  In  November,  1887,  Edward  Zeph  was  an  inhabitant  of  S 
nectady  county,  In  this  state.  He  was  Indicted,  tried,  and  convicted  of 
crime  of  murder  in  the  second  degree,  and  sentenced  to  the  state-prison 
life,  and  is  now  in  prison  under  such  sentence.  Fidel  Zeph,  the  only  bro 
of  such  convicted  person,  applleil  to  such  surrogate  for  letters  of  adminis 
tion  upon  the  estnte  of  such  prisoner,  which  were  denied  by  the  surrog 
upon  the  ground  that  he  possessed  no  jurisdiction  to  grant  such  letters,  as 
said  Edward  Zeph  was  still  living.  We  are  convinced  that  the  decision  ol 
surrogate  was  correct.  The  contention  of  the  counsel  for  the  appellai 
that  by  force  of  such  conviction  and  judgment  thereon  the  said  Edward  2 
became  and  is  civilly  dead,  and  that  his  estate  became  the  subject  of  admi 
tration,  the  same  as  though  he  were  actually  dead.  We  are  satisfied  that 
provisions  of  the  Code  of  Civil  Procedure,  from 'which  surrogates  derive  t 
authority  to  grant  letters  of  administration,  have  no  application  to  a  ca.' 
civil  desith,  but  apply  only  to  cases  of  actual  death.  It  will  be  perceivet 
referring  to  section  2660  of  the  Code  of  Civil  Procedure,  and  the  follov 
sections  upon  that  subject,  that  whenever  mention  is  made  of  the  estate  i 
which  administration  may  be  granted,  the  word  "decedent"  is  employed; 
for  instance,  in  said  section  2660  the  expression  is  found:  "and  of  the  i 
of  kin  of  the  decedent;"  in  section  2661,  "that  the  decedent  left  no  w 
The  same  terra  is  to  be  found  in  section  2663  and  section  2665.  We  tl 
that  the  word  "decedent,"  as  thus  employed  in  framing  tlie  statute,  wai 
tended  by  the  law-makers  to  be  understood  and  applied  in  the  usual  and  c 
nary  sense  of  the  term.  Webster  detines  the  word  "decease"  as  follows: 
depart  from  this  life;  to  die."  The  word  "decedent"  is  deflned:  "A  dece 
person. "  There  is  nothing  in  the  statute,  which  we  discover,  which  in 
slightest  degree  favors  a  construction  that  civil  death  was  intended  to  b< 
eluded  as  a  ground  for  granting  such  administration.  Indeed,  theentire 
ceedings  in  regard  to  administering  the  estates  of  deceased  persons  seei 
negative  the  idea  that  civil  death  was  intended  to  be  included  within 
cases  provided  for  by  such  statute.  Such  right  to  administration  should 
be  extended  by  implication,  doubtful  construction,  or  judicial  legislation, 
it  should  be  deemed  safe  and  judicious  to  include  civil  death  as  a  ground 
granting  such  letters  of  administration,  the  legislature  must  furnish  the  i 
edy,  and  not  the  court.  The  effect  of  imprisonment  for  life  upon  the  i 
rights  of  the  prisoner  was  considered  in  Avery  v.  Everett,  36  Hun,  6; 
upon  appeal  to  the  court  of  appeals  the  subject  was  elaborately  discussed, 
the  decision  of  that  court  is  to  be  found  in  110  N.  Y.  317, 18  N.  E.  Rep. 
We  understand  sucli  decision  to  be,  upon  principle,  adverse  to  the  conten 
of  the  appellant's  counsel  herein.  It  was  suggested  by  such  counsel,  i 
the  argument,  that  the  discussion  of  that  question  in  the  court  of  apf 
should  be  regarded  as  obiter.  We  do  not  so  regard  it,  as  the  question  coi 
ered  was  involved  in  the  case  discussed  by  the  members  of  the  court,  and  i 
curred  in  generally  by  all  the  judges  present,  except  Judge  Earl,  who  di 
ered  a  dissenting  opinion.     Under  such  circumstances,  we  must  regard  ! 
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queution  as  within  the  determination  of  that  court  in  that  case,  and,  so  far  as 
it  applies  upon  the  question  under  consideration  in  this  casp,  as  conclusive 
herein.    The  order  of  the  surrogate  should  be  affirmed.    All  concur. 


In  re  Gohhissionebs  op  Hiohwats  of  Glen  and  Florida. 
(Supreme  Court,  General  Term,  Third  Department.    December  81, 1888.) 

1.  Bbisobs — Between  Adjoining  Towns — Dnxr  to  REBmi.D. 

Under  Laws  IT.  Y.  1857,  c.  689,  provldiiiK  that  when  adjoining  towns  refuse  tore- 
build  a  bridge  oyer  a  stream  diviaing  the  towns  after  itsdestmotlon,  upon  applica- 
tion to  compel  them  to  do  so  the  court  may  make  such  order  as  to  it  may  seem  just, 
two  such  towns  may,  in  a  proper  case,  be  required  to  rebuild  such  a  bridge  on  a 
highway,  though  it  has  been  destroyed  for  80  years,  and  the  stream  has  been  crossed 
at  points  a  few  hundred  feet  distant,  by  means,  first,  of  a  toU-bridge,  next  of  a 
ferry,  and  for  40  years  solely  by  the  aqueduct  of  the  Erie  canal,  which,  though  iUe- 
Kal,  has  been  permitted  by  the  state  for  that  length  of  time,  as  no  discontinuance 
of  the  highway  has  been  thus  effected. 

X  Same — DiscBETioN  of  CJoukt. 

It  appearing  that  the  bridge  would  cost  (30,000,  and  would  always  be  liable  to  de- 
struction by  the  floods  to  which  the  creek  is  subject,  that  there  is  but  little  dissat- 
isfaction with  the  present  mode  of  crossing,  and  that  the  state  makes  no  objection 
thereto,  the  order  of  the  special  term  refusing  the  application  does  not  seem  to  be 
abuse  of  its  discretion  under  said  statute,  and  will  be  alflrmed  without  prejudice  to 
a  similar  application,  if  a  change  in  the  circumstances  should  render  the  rebuilding 
of  the  bridge  expedient. 

Appeal  from  special  term,  Montgomery  county. 

This  is  an  appeal  by  certain  freeholders  of  the  town  of  Olen,  in  the  counfy 
of  Montgomery,  from  an  order  made  at  special  term,  denying  a  motion  made 
upon  their  application  for  an  order  directing  the  commissionera  of  highways 
of  the  adjoining  towns  of  Glen  and  Florida  to  rebuild  a  bridge  over  the  Scho- 
harie creek,  on  the  highway  alleged  to  cross  the  said  creek  near  tlie  village  of 
Fort  Hunter,  between  the  Erie  canal  and  the  Mohawk  river.  The  material 
facts  appear  to  be  as  follows:  Prior  to  lti07  the  highway  leading  from  Sche- 
nectady to  Utica  crossed  the  Sclioharie  creek  upon  a  bridge  at-  or  near  the 
?oint  designated  by  the  petitioners.  A  record  of  this  highway  was  made  in 
806;  the  record  for  the  town  of  Florida  describing  the  highway  as  running 
westerly,  and  extending  to  the  middle  of  the  Fort  Hunter  bridge;  that  of  the 
town  of  Charlestown,  (now  GlenJ  beginning  at  the  middle  of  the  Fort  Hunter 
bridge  and  running  we»terly.  The  courses  and  distances  are  given  in  each 
record.  In  1807  this  bridge  was  destroyed  by  high  water.  The  creek  was 
and  is  the  boundary  between  the  two  towns.  Some  time  after  18U7  private 
parties  erected  a  toll-bridge  over  the  creek,  several  hundred  feet  north  of  the 
old  bridge,  and  the  public  travel  Wiis  diverted  from  the  crossing  to  tliis  bridge. 
Tills  bridge  was  carried  away  by  high  water  in  1847.  Thereafter  private  par- 
ties maintained  tor  some  years  a  ferry  between  the  points  of  the  location  of 
the  two  bridges,  but  this  ferry  was  abandoned  more  than  30  years  ago.  The 
Erie  canal  crosses  the  creek  several  hundred  feet  north  of  the  point  where  the 
bridge  of  1807  stood,  and  for  the  last  40  years  the  public  have  passed  over  the 
tow-path  upon  the  aqueduct  of  the  canal.  This  has  been  suffered  by  the 
state  authorities,  but  is  in  violation  of  law.  Occasionally  travelers  have 
crossed  the  creek  on  the  ice  at  or  near  the  location  of  the  first  bridge.  Tele- 
graph lines  have  been  maintained  along  the  old  highway,  and  they  pass  over 
the  creek  at  or  near  the  location  of  the  old  bridge.  No  vestige  of  the  old  bridge 
remains,  and  no  person  living  remembers  it.  The  surveyors  who  testified 
■  upon  the  reference  do  not  agree  as  to  the  location  of  the  old  bridge.  Practi- 
cally the  highway  over  or  through  the  creek  has  long  been  discontinued  at 
the  site  of  the  old  bridge,  and  diverges  from  its  former  location  so  as  to  make 
the  crossing  at  the  canal  aqueduct. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Inoalls,  JJ. 
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Stoper  c&  Wtsbet,  for  appellants.  Z.  S.  Weathrook,  for  Commissioners  of 
Florida.    K.  B.  Fish,  for  Commissioners  of  Olen. 

Lanson,  J.,  {after  stating  the  facts  as  above.)  Tlie  application  was  made 
under  cliapter  639,  Laws  1857.  This  provides  that  "  whenever  any  adjoining^ 
towns  shall  be  Hable  to  make  or  maintain  any  bridge  ova:  any  streams  divid- 
ing such  towns, "  and  the  commissioners  of  highways  refuse  to  rebuild  it  after 
proper  request  to  do  so,  then  a  proceeding  like  this  may  be  instituted,  "and 
the  court  or  judge  shall  make  such  order  thereon  as  the  justice  of  the  case 
shall  require. "  In  case  the  bridge  is  ordered  to  be  rebuilt,  the  details  of  pro- 
cedure are  specified  in  the  act. 

We  think  it  was  competent  for  the  court,  upon  the  facts  in  this  case,  to 
have  ordered  this  bridge  to  be  rebuilt,  if  it  had  found  that  "the  justice  of  the 
case"  required  it.  Clearly  there  is  a  highway  crossing  the  creek.  It  was  re- 
corded in  1806,  and  has  existed  beyond  living  memory.  When  the  bridge  of 
1807  was  swept  away  the  public  crossed  the  stream  where  they  could,  and  as 
best  they  could.  Finally,  by  the  sufferance  of  the  state,  they  used  the  round* 
about  way  of  the  canal  aqueduct.  But  no  lawful  higliway  has  existed  there, 
or  can  under  the  present  laws  exist  there.  Thus  the  highway  has  been  prac- 
tically diverted  fix>m  its  proper  site  to  an  improper  and  unauthorized  one.  If 
it  were  lawful  for  the  public  to  cross  the  stream  upon  the  aqueduct,  we  should 
have  no  difficulty  in  deciding  that  the  public  had  voluntarily  abandoned  the 
highway  leading  to  and  over  the  old  bridge,  and  had  acquired  the  new  way. 
by  the  long  disuser  of  the  first  and  user  of  the  second.  But  the  abandonment 
of  the  old  way  was  compulsory,  and,  in  the  absence  of  the  acquisition  of  a 
new  way,  is  not  conclusive  of  an  intent  to  relinquish  the  old  right.  Borey 
V.  ViUage  of  Haverstraw,  14  N.  Y.'St.  Eep.  498;  Driggs  v.  Phillips.  108  N. 
T.  77,  8  N.  E.  Bep.  614.  We  do  not  think  there  is  any  practical  difficulty  in 
locating  the  site  of  the  old  bridge.  If  the  order  Iiad  directed  the  commission- 
ers to  rebuild  the  bridge  upon  the  old  site,  as  designated  by  the  records,  they 
would  have  bad  no  difficulty  in  finding  the  site,  unless  they  had  employed 
two  surveyors  instead  of  one. 

Nevertheless  we  conclude  to  affirm  the  order.  It  was,  under  all  the  cir- 
enmstances,  a  matter  of  discretion.  The  bridge  would  cost  at  least  $20,000. 
It  may  well  be  that  the  state  has  no  valid  reason,  aside  from  the  statute,  to 
exclude  the  public  from  crossing  upon  the  aqueduct.  The  present  condition 
of  things  has  been  tolerated  for  40  years.  There  does  not  appear  to  be  any 
increase  in  population  of  the  two  towns,  or  in  the  volume  of  travel  over  the 
main  highway.  The  stream  is  subject  to  violent  freshets,  and  great  care  must 
be  taken  to  preserve  the  bridge  from  destruction.  There  does  not  appear  to 
be  any  great  dissatisfaction  with  the  present  state  of  things.  The  local  au- 
thorities can  control  such  matters,  {Totcn  of  Kirktoood  v.  Newburg,  45  Hun, 
323,)  and  the  court  ought  not  to  interfere  unless  the  action  of  the  local  au- 
thorities seems  to  be  governed  by  other  considerations  than  the  public  inter- 
ests. In  case  of  long-continued  strife,  in  which  the  passions  are  enlisted,  the 
court  may  wisely  interpose.  We  prefer  to  dispose  of  this  matter  without  prej- 
udice to  the  public  right  to  the  old  highway,  or  to  the  renewal  of  a  similar 
application,  if  a  changed  condition  of  things  should  render  it  expedient.  Or- 
der affirmed,  with  $10  costs,  and  printing  disbursements.    All  concur. 


Van  Antwerp  et  al.  r>.  Detox,  et  aL 

(Supreme  Court,  OenertU  Term,  Third  Department.    December  81, 1888.) 

Taxation— WEONortn.  Lbvt— AcTHORrrT  of  Scpbrvisorb. 

Under  Laws  N.  Y.  1884,  c.  141,  $  1,  authorizing  the  board  of  supervison  of  a 
county  to  legalize,  \iy  a  two-thirds  vote  of  ail  the  members  eleoted,  the  informal 
acts  of  a  town  meeting  in  raising  money  for  a  legal  purpose,  to  correct  an  erro- 
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naona  anaaament,  and  to  refund  to  aa^'  person  tazas  lllegaUy  aaaeewd  against  anA 
collected  from  him,  an  allowance  of  a  claim  for  taxes  wrongfully  ooltocted ,  unloaa- 
Toted  for  by  two-thirds  of  the  members  elected,  is  void. 

Appeal  from  special  term,  Albany  county. 

Action  by  William  Van  Antwerp  and  Marcus  T.  Hun,  who  sae  aawril  for 
tbemselTea  as  other  tax-payers  of  Albany  county,  against  Henry  KeUy,  treaa- 
urer  of  said  county,  and  Charles  Devol,  to  restrain  the  payment  of  an  order 
issued  to  said  Devol  by  clinotionof  the  board  of  supervisors  of  juiid. county... 
Complaint  dismissed,  and  plaintiffs  appeal. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Ikoalls,  JJ. 

Traeey  A  Cooper,  {Marctu  T^  Hun,  of  counsel,)  for  appellanta.  Bdtoardf 
Netocomb,  for  respondents. 

Landon,  J.  The  appellants  urge,  and  as  we  think  properly,  that,  assum- 
ing the  board  of  supervisors  had  the  power  to  allow  the  claim  of  the  defend- 
ant Devol,  they  did  not  do  it,  for  the  reason  that  the  resolution  for  its  allow- 
ance needed  for  its  passage  a  two-thirds  vote  of  all  the  members  of  the  board, 
being  20  out  of  30,  whereas  it  only  received  12  out  of  the  22  present  and 
voting.  It  was  stipulated  by  the  parties  that  the  case  should  b6  decided  un- 
der chapter  141  of  the  Laws  of  1884.  This  is  as  follows:  "Section  1.  Section 
five  of  chapter  eight  hundred  and  flfty-flve  of  the  Laws  of  1869,'  entitled  'An 
act  to  extend  the  powers  of  boards  of  supervisors,  except  in  the  counties  of 
New  York  and  Kings,'  as  amended  by  chapter  six  hundred  and  ninety-five 
of  the  Laws  of  1871,  is  hereby  amended  to  read  as  follows:  •  Sec.  5.  The  board 
of  supervisors  of  any  county,  except  !N^ew  York  and  Kings,  may,  by  a  vote  of 
two-thirds  of  all  the  members  elected  thereto,  legalize  the  informal  acts  o£ 
any  town  meeting  in  raising  money  for  any  purpose  for  which  such  money- 
is  authorized  to  be  raised  by  law,  and  by  a  like  vote  to  legalize  the  irregular 
acts  of  any  town  officer  performed  in  good  faith,  and  within  the  scope  of  his- 
authority;  and  also  to  correct  any  manifest  clerical  or  other  error  in  any  as- 
sessments or  returns  made  by  any  town  ofBcer  to  such  board  of  supervisors,. or 
which  shall  properly  come  before  such  board  for  their  action,  confirmation,  or 
review;  and  it  may  refund  to  any  person  the  amount  collected  from  him  o£' 
any  tax  illegally  or  improperly  assessed  or  levied.  In  raising  the  amount  so 
refunded,  such  board  shall  adjust  and  apportion  the  same  upon  tlie  property 
of  the  several  towns  and  wards  of  the  county  as  shall  be  just,  taking  into  con- 
sideration the  portion  of  state,  county,  town,  and  ward  tax  included  therein^ 
and  the  extent  to  which  each  town  or  ward  has  been  benefited  thereby.' " 

A  careful  reading  of  section  5  shows  that  its  first  sentence,  ending  with 
the  first  period,  was  intended  to  be  a  recital  of  tlie  several  things  which  the 
board  of  supervisors  may  do  by  a  two-thirds  vote  of  all  the  members  elected 
thereto;  that  is  to  say:  "The  board  of  supervisors  *  *  *  may,  by  a  two- 
thirds  vote  of  all  the  membei-s  elected  thereto,"  (1)  "legalize  the  informal 
acts,"  etc.;  (2)  "legalize  the  irregular  acts,  "etc.;  (3)  "correct  any  manifest  cler- 
ical error,"  etc.;  (4)  "refund  to  any  person  the  amount  collected  from  him  of 
any  tax  illegally  or  improperly  assessed  or  levied."  The  fourth  clause  is  just 
as  dependent  upon  the  first  as  is  the  second.  The  clearness  of  the  whole  sen- 
tence, and  the  dependence  of  the  parts  which  we  have  numbered  first,  second,, 
third,  and  fourth,  upon  the  commencing  clause,  are  obscured  by  the  improper 
insertion  of  the  word  "to,"  which  we  have  distinguished  by  italics  in  the  un- 
abbreviated section;  thus  making  the  sentence,  in  effect,  improperly  read: 
"The  board  of  supervisors  *  •  *  may,  to  legalize,  •  •  *  may,  to 
correct,"  etc.  We  cannot  construe  such  a  jargon  of  words  except  by  striking 
out  those  which  are  meaningless  as  they  stand,  and  were  obviously  carelessly 
inserted.  Stricken  out,  the  language  is  plain,  and  its  meaning  us  above  in- 
dicated. Wnen  the  board  of  supervisors  refund  any  tax  illegally  a^isessed 
upon  and  collected  from  a  person,  they  in  effect  correct  the  illegal  assessment. 
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They  award  to  the  claimant  the  money  wrongfully  exacted  from  bim,  and  the 
act  quoted  requires  them  properly  to  ap{>ortion  the  amount  upon  the  other 
property  in  the  several  wards  and  towns.  In  this  case  the  only  way  in  which 
the  error  in  assessment  was  corrected  was  by  the  award  to  the  claimHnt.  It 
is  difiScult  to  see  why  the  act  requiring  a  two-thirds  vote  to  correct  an  illegal 
assessment  should  not  be  observed,  whether  the  correction  is  made  indirectly, 
by  refunding  the  tax,  or  directly,  by  correcting  the  rolls.  It  follows  that  the 
judgment  should  be  reversed,  and  the  injunction  awarded.    All  concur. 


In  re  Application  of  Attoknet  GicNBRAt»' 
(Supreme  Court,  OeneraX  Term,  Third  Department.    December  81, 18S8.) 

CoKPOBATioNs— Actios  to  Vacate  Cbabtbr — LEAYii  to  Bub. 

Under  Code  Civil  Proc.  N.  Y.  J  1798,  conferring  on  the  attorney  general,  "npon 
leave  granted, "  power  to  bring  an  action  against  A  corporation  to  vacate  its  charter, 
it  is  not  for  the  =ourt  to  inquire  whether  the  bringing  of  the  proposed  action  is  a 
wise  administrative  act,  but  only  whether  the  attorney  general  alleges  a  prima 
ftide  case,  or  a  case  of  such  gravity  that  it  should  be  judicially  determined. 

Appeal  from  special  term,  Ulster  county. 

This  was  an  application  by  Charles  £.  Tabor,  attorney  general,  for  leave  to 
bring  an  action  to  vacate  the  charter  of  the  Ulster  &  Delaware  Railroad  Com- 
pany.   From  an  order  granting  leave,  the  railroad  company  appeals. 

Argued  l>efore  Learned,  P.  J.,  and  Landon  and  Ingalls,  JJ. 

John  E.  Burrill,  for  appellant.    E.  Countryman,  for  respondent. 

Landon,  J.  The  learned  counsel  for  the  appellant  urges  that  the  Ulster  & 
Delaware  Railroad  Company,  by  its  purchase  of  the  railroad  property  and 
franchises  of  the  original  Rondout  &  Oswego  Railroad  Company,  did  not 
thereby  succeed  to  the  liability  of  the  latter  company  to  dissolution  or  forfeit- 
ure of  its  charter  because  of  its  failure  to  "finish  its  road,  and  put  it  in  oper- 
ation in  ten  years  from  the  time  of  the  filing  its  articles  of  association,"  as 
required  by  the  forty-seventh  section  of  the  general  railroad  act  of  1850.  We 
admit  that  the  reasons  adduced  are  entitled  to  careful  consideration.  The 
1798th  section  uf  the  Code  of  Civil  Procedure  confers  upon  the  attorney  gen- 
eral, "upon  leave  granted,"  power  to  bring  an  action  against  a  corporation  to 
vacate  its  charter,  upon  the  ground  that  it  has  omitted  to  do  certain  acts 
which  the  laws  require,  or  has  done  certain  acts  which  the  laws  forbid.  In 
bringing  such  an  action  the  attorney  general  represents  the  people  of  the 
state,  and  it  is  undoubtedly  the  policy  of  the  law  to  vest  him  with  the  admin- 
istrative duty  of  determining  whether  tlic  public  interests  are  to  be  served  by 
instituting  such  an  action.  He  is  to  do  it  "upon  leave  granted,"  and  the 
judicial  duty  of  granting  leave  rests  with  the  court.  The  court  is  not  to  in- 
quire whether  the  bringing  of  the  action  is  a  wise  administrative  act,  but 
rather  whether  the  attorney  general  alleges  against  the  corporation  a  prima 
facie  case,  or  a  case  of  such  gravity  tliat  it  seems  proper  that  the  court  should 
determine  it  upon  a  trial.  The  court  would  witiihold  leave  in  cases  plainly 
frivolous,  or  where  it  is  obvious  upon  inspection  of  the  application  that  none 
of  the  statutory  grounds  exists.  We  held  in  People  v.  Railroad  Co.,  27 
Hun,  528,  that  we  would  not  try  the  merits  upon  such  an  ap[)eal.  The 
learned  judge  at  special  term  was  impressed  with  the  conviction  that  the 
question  involved  is  of  sufficient  importance  to  justify  the  people  in  submit- 
ting their  case  to  the  court.  In  this  view  we  concur.  The  order  is  affirmed, 
with  $10  costs  and  printing  disbursements.    All  concur. 

I  AfBrming  %  M.  Y.  Supp.  68i. 
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"William  Anson  Wood  Moweb  &  Bbapbb  Co.  v.  Tbatbb. 
(Suryrenne  Court,  deneral  Term,  TMrd  Department.    December  81, 1888.) 

1.  PLBADISG — PlXADlSa  AJTD  PbOOF — 8TnTJl.A.TI0N  TO  DlSBSaASD  lasuzB. 

Where  it  does  not  appear  that  the  parties  oonsented  to  disregard  the  issnes  made 
by  the  pleadingrs,  no  recovery  can  be  had  which  Is  baaed  on  matters  outside  the 
pleadings,  but  supposed  to  be  disclosed  by  the  evidence. 
S.  SaLB— MANCFAOTtJRBD  GoODS— IirPUBD  Warrahtt— Paotobs. 

In  a  contract  to  supply  a  factor  with  harvesting  machines  of  a  certain  manufact- 
ure, to  be  sold  in  territory  granted  to  the  factor,  there  is  an  implied  warranty  that 
all  the  machines  will  be  reasonably  fit  for  the  purpose  for  which  they  are  intended, 
of  good  material,  and  salable.  ■ 
S,  Same— Bbeach  of  Wabbantt — Watvbb. 

In  an  action  for  the  value  of  machines  delivered  to  defendant  as  a  factor  for  sale, 
it  appeared  that  many  of  the  machines  proved  unmerchantable,  rusulting  in  the  loss 
of  many  sales  made  by  defendant ;  that  subsequentlv  defendant  consented,  at  plain- 
tiff's request,  to  do  the  best  he  could  with  the  machines ;  that  thereupon  the  prices 
were  r^uced,  and  defendant  endeavored  to  make  the  loss  to  both  parties  as  little 
as  possible,  agreeing  to  account  for  what  he  could  realize  out  of  the  defective  ma- 
chines. Held,  that  tliis  was  no  waiver  of  Us  rights  for  the  injury  already  caused 
by  plaintiff's  failure  to  deliver  salable  machines. 
i,  AoooosT  Rbndebed— Effect — When  not  CoNOLnsrvB. 

Defendant  rendered  an  account,  in  which  there  was  no  charge  for  commissions 
on  sales  of  machines  which  had  been  rotumed  to  him  as  defective.  The  aooonnt 
Indnded  a  charge  for  conunissions  on  certain  insurance  collected,  and  to  this  charge 
plaintiff  made  objections.  Held,  that  the  account  was  not  conclusive  against  ae< 
fendant. 

Appeal  from  Judgment  on  report  of  referee. 

Appeal  by  the  defendant,  F.  P.  Thayer,  from  a  judgment  entered  in  Albany 
county  upon  the  report  of  a  referee.  The  complaint  set  forth  an  agreement ' 
in  writing  between  the  parties,  made  l^ovember  21, 1879,  by  which  the  plain- 
tiff granted  to  the  defendant  the  right  to  the  exclusive  sale  and  control  of  the 
machines  manufactured  by  the  plaintiff  in  the  New  England  states  and  the 
provinces  of  New  Brunswiclt,  Nova  Scotia,  and  Prince  Edward's  Island,  and 
aU  export  trade  from  the  United  States,  except  Canada,  upon  the  considera- 
tion and  agreement  that  the  defendant  should  order  400  of  plaintiff's  machines, 
to  be  paid  for  by  defendant  on  shipment  at  Albany,  one-half  in  cash,  and  the 
balance  by  his  notes  payable  on  or  before  January  1, 1881,  less  commissions  of 
25  pei  cent.;  the  prices  of  the  machines  to  be  the  same  as  established  in  the 
same  territory  by  the  Walter  A.  Wood  and  Buckeye  Companies.  The  com- 
plaint alleged  performance  by  the  plaintiff,  and  that  between  January  1, 1880, 
and  July  1,  1881,  plaintiff  deliver^  on  board  cars  and  steam-boat  at  Albany,- 
to  defendant,  as  directed  by  him,  machines  which  at  the  prices  agreed  upoa 
amounted  in  value  to  $44,602.07,  upon  which  the  defendant  had  made  pay^ 
menu,  and  was  entitled  to  commissions  and  credits  amounting  to  $35,432.78, 
leaving  a  balance  due  plaintiff  of  39,169.29,  for  which  judgment  was  de> 
manded.  The  defendant,  by  his  answer,  admitted  the  agreement;  denied  that 
the  plaintiff  had  performed  on  its  part,  but,  on  the  contrary,  had  delivered 
imperfectly  constructed  and  unmerchantable  machines,  and  machines  unsuit- 
able for  the  purposes  for  which  they  were  manufactured.  The  answer  also 
denied  tliat  machines  of  the  value  of  $44,602.07  had  been  delivered  to  de- 
fendant, and  denied  that  the  balance  alleged  by  plaintiff  or  any  other  balance 
was  due  to  it;  it  alleged  payment  in  full;  also  an  account  stated  by  defendant, 
and  acquiesced  in  by  plaintiff;  also  ulleged  damage  to  defendant  in  the  sum  of 
$5,000,  because  of  the  delivery  to  him  of  unmerchantable  machines.  The 
referee  found  that  the  plaintiff,  during  the  year  1880,  shipped  to  the  defend- 

'  When  an  article  is  manufactured  and  sold  for  a  particular  purpose,  there  is  an  im- 
plied warranty  that  it  is  iit  for  that  purpose.  Manufacturing  Co.  v.  Williams,  (Ark.) 
8  S.  W.  Rep.  617;  Hoult  v.  Baldwin,  (Cal.)  8  Pac.  Rep,  440,  and  note;  Drew  v.  Edmunds, 
(Vt.)  16  All.  Rep.  lOU,  and  note:  Hudson  v.  Roos,  (Mich.)  40  N.  W.  Rep.  467,  and  note; 
Best  T.  Flint,  (VU)  6  Atl.  Rep.  192,  and  note;  Pope  v.  Allls,  6  Sup.  Ct.  Rep.  69,  and  note. 
v.SN.Y.s.no.e— 30 
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ant,  or  upon  bis  order,  a  large  number  of  macbines,  as  set  forth  in  three 
exhibits,  A,  B,  D,  Exhibit  A  set  forth  the  "list  of  machines  sold  and  set- 
tled;" Exhibit  B,  the  "list  of  machines  on  hand;"  Exhibit  D.  the  "list  of 
macbines  returned  to  AIl)any, "  etc. ;  Exhibit  N^o.  3  was  a  statement  of  the 
accounts  between  the  parties.  These  exhibits  were  the  accounts  rendered  by 
the  defendant  to  the  plaintifT,  February  1,  1888.  The  defendant,  in  1881, 
rendered  the  plaintiff  a  statement  of  which  Exhibit  A  was  a  continuation, 
the  latter  embracing  items  subsequent  to  the  date  of  the  first  statement.  The 
referee  also  found  "that  some  of  the  machines  so  shipped  were  not  constructed 
in  a  good  and  workman-like  manner,  bat  were  defective;  ft  was  Impossible 
to  keep  them  in  gear;  they  could  not  perform  what  such  a  machine  should 
perform;  the  material  of  which  a  portion  of  said  macbines  was  constructed 
was  poor;  some  of  the  one-horse  machines  were  so  constructed  that  they  would 
not  revolve,  and  in  consequence  no  action  could  be  got."  "In  consequence  of 
the  defects  in  the  machines  shipped,  some  of  those  which  were  sold  were  re- 
turned to  the  [defendant's]  agents  who  sold  them,  and  sales  of  them  were 
lost.  Some  of  the  subagents  under  defendant  refused  to  settle  and  account 
for  machines  because  of  the  defects  above  stated.  In  consequence  of  the  de- 
fects in  the  machines  above  mentioned,  complaints  were  made  to  the  defend- 
ant from  various  portions  of  the  territory  assigned  to  him  by  his  contract 
with  plaintiff,  where  said  machines  bad  been  sold."  "In  response  to  the  com- 
plaints which  were  made  to  the  defendant,  and  by  defendant  communicated 
to  plaintiff,  plaintiff  promised  to  and  did  repair  and  put  in  order  the  machines 
as  to  which  complaint  was  made."  The  referee  also  found  that  the  plaintiff 
made  no  objection  to  any  of  the  statements  rendered  by  the  defendant  until 
about  the  time  of  the  commencement  of  this  action,  (April  15,  1884,)  except 
as  to  defendant's  commissions  upon  freight,  and  upon  an -item  of  $1,940  for 
"insurance  collected;"  that  the  plaintiff  discontinued  its  business  in  the  au- 
tumn of  1880,  and  the  plaintiff's  obligation  to  deliver  further  machines  was 
terminated  by  mutual  consent.  The  referee  further  found  that,  "after  the 
making  of  said  agreement,  by  the  acts  and  declarations  of  the  parties  as  proved, 
it  appears  to  have  been  waived  as  to  most  of  its  material  provisions,  and  the 
parties  acted  under  an  arrangement  or  understanding  that  the  defendant  should 
sell  the  machines  as  agent  for  plaintiff,  accounting  for  such  as  were  sold  at 
the  prices  received  by  defendant  therefor,  less  commission  at  the  rate  of  twenty- 
five  per  cent.,  and  returning  and  accounting  for  those  unsold,  and  accounting 
for  the  extras  delivered  at  the  rate  of  fifty  per  cent,  from  list  prices."  The 
referee  thereupon  took  the  Exhibits  A,  B,  D,  and  No.  8  as  the  basis  of  his 
further  findings,  and  charged  the  defendant  with  a  balance  of  $93.55  shown 
by  Exhibit  A.  This  was  not  contested.  Also  for  an  overcharge  therein  for 
commission  and  freight,  $168.06,  and  the  commission  upon  $1,940  of  "insur- 
ance collected,"  $485;  these  items  amounting  to  $746.61.  Also  with  $258,  not 
Teceived  by  the  plaintiff  upon  Exhibit  B  after  the  same  was  rendered.  Also 
for  the  machines  unaccounted  for  in  Exhibit  D  at  the  rate  of  $30  per  machine, 
less  commissions,  amounting  to  $742.50.  And  for  these  items,  with  interest, 
the  referee  rendered  judgment  against  the  defendant.  He  refused  to  allow 
•defendant  anything  for  losses  sustained  by  the  breach  of  the  agreement  by 
the  plaintiff  in  forwarding  him  unmerchantable  machines.  The  defendant 
^excepted  to  the  vai'ious  adverse  findings  and  refusals  to  find. 

Argued  before  I^iEARned,  F.  J.,  and  Lamdon  and  Ingalls,  JJ. 

M.  Hale,  for  appellant.    H.  Harris,  for  respondent. 

Landon,  J.,  (after  stating  thefacU  as  above.)  The  plaintiff  sought  to  re- 
cover as  for  an  alleged  breach  by  the  defendant  of  the  written  contract.  Its 
own  breach  was  proved  instead,  and  the  causes  of  action  alleged  were  not  sus- 
tained. The  plaintiff,  nevertheless,  was  permitted  to  recover  upon  other 
/Causes  of  action  supposed  to  be  disclosed  by  the  evidence.    The  recent  case  of 
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Romeyn  ▼.  SieJOes,  108  N.  T.  650, 15  N.  E.  Kep.  698.  reaffirms  the  Dile  that 
the  recovery  must  be  within  the  case  made  by  the  pleadings,  unless  the  parties 
-consent  to  disregard  them.  This  consent  appears  to  have  been  given  with  re- 
spect to  some  of  the  items.  With  respect  to  the  machines  on  hand  hereafter 
-considered,  it  does  not  appear  that  the  defendant  had  any  notice  that  he  was 
to  meet  such  a  claim  until  the  referee  had  decided  it  against  him.  The  de- 
fendant requested  the  referee  to  Bnd  that  the  plaintiff,  by  furnishing  and 
shipping  machines  upon  defendant's  order,  which  were  not  constructed  in  a 
good  and  workman-like  manner,  and  were  not  fit  for  the  use  for  which  they 
were  intended,  violated  its  contract  with  defendant.  The  referee  refused  so 
to  find.  This  was  error.  The  contract,  construed  with  reference  to  the  nat- 
ure of  the  business,  implies  a  warranty  on  the  part  of  the  plaintiff  that  the 
machines  should  be  reason»b1y  fit  for  the  purpose  for  which  they  were  in- 
tended, and  should  be  salable.  Otherwise,  how  could  the  defendant  sell 
them?  or,  how  could  he  realize  anything  from  them  either  for  the  plaintiff  or 
himself?  The  evidence  shows  that  the  machines,  if  made  in  a  good  and  work- 
man-like manner,  and  of  proper  materials,  were  reasonably  fit  for  the  purpose 
for  which  they  were  made,  and  were  salable.  Unless  these  machines  should 
be  of  this  character,  the  whole  business  would  be  wrecked  at  the  outset.  In- 
stead of  having  salable  machines,  the  defendant  would  have  a  mass  of  rub- 
bish. In  executory  sales  of  merchandise  there  is  an  implied  warranty  that 
it  will  be  merchantable.  Hargous  v.  Stone,  5  N.  Y.  73;  Heed  v.  Itafidall, 
29  N.  Y.  358.  In  executed  sales  a  warranty  is  implied  that  the  article  is  what 
its  name  imports,  ( White  v.  Miller,  71  N.Y.  118;)  if  sold  by  the  manufact^ 
urer,  that  it  is  free  from  any  latent  defects  growing  out  of  the  process  of 
manufacture,  and  known  to  him;  and  that  it  is  reasonably  fit  for  the  purpose 
for  which  it  is  intended,  unless  the  purchaser  relies  upon  bis  own  judgment, 
\Hoe  v.  Sanborn,  21  N.  Y.  552.)  Here  the  defendant  was  the  factor  of  the 
plaintiff  for  the  express  purpose  of  making  sales  of  plaintiff's  machines,  and 
it  was  of  the  essence  of  the  contract  that  the  machines  should  be  salable. 
The  referee  finds  that  some  of  them  were  not  fit  to  sell  or  use,  and  were  so 
far  unsalable  that,  after  they  had  been  sold  by  the  defendant,  the  vendees  re- 
turned them  because  of  their  defects,  and  that  the  sales  were  lost.  The  de- 
fendant must  therefore  have  lost  commissions  upon  such  sales.  The  referee, 
however,  finds  that  the  contract  "appears  to  have  been  waived  as  to  most  of 
its  material  provisions."  We  do  not  think  the  defendant  waived  the  breach 
of  the  contract  respecting  the  merchantable  quality  of  the  machines.  After 
the  plaintiff  had  brought  him  into  trouble  by  sending  him  imperfect  machines, 
it  asked  him,  in  substance,  to  do  the  best  he  could  under  the  circumstances, 
and  this  the  defendant  consented  to  do.  Prices  were  reduced,  and  the  defend- 
ant sought  to  make  his  own  and  the  plaintiff's  loss  as  little  as  possible,  and 
agreed  to  account  to  the  plaintiff  for  what  he  could  realize  out  of  the  defective 
machines.  -He  did  not  thereby  waive  his  rights  for  the  injury  the  plaintiff's 
breach  of  contract  had  already  caused  him.  He  rendered  a  partial  account  in 
1881,  and  full  accounts  on  February  1, 1883.  We  infer  tliat  he  was  willing 
the  account  between  him  and  the  plaintiff  should  be  closed  upon  the  basis  of 
the  accounts  thus  rendered.  These  accounts  were  not  challenged  by  the 
plaintiff  until  about  the  time  of  the  commencement  of  this  action,  except  with 
reference  to  commissions.  No  claim  was  stated  in  the  accounts  rendered  for 
commissions  upon  rescinded  or  lost  sales,  but  there  were  charges  for  commis- 
sions upon  certain  freights  paid  by  defendant  and  upon  insurance  collected. 
The  account  rendered  by  the  defendant  is  some  evidence  that  he  bad  no  charge 
for  commissions  lost  because  of  the  defective  machines.  But  it  does  not  con- 
clude him.  Especially  when  any  of  its  items  are  challenged  by  the  plaintiff, 
it  is  opened  for  correction  by  the  defendant.  Young  v.  HiU,  67  N.  Y.  162. 
The  refusal  of  the  referee  to  find  that  the  plaintiff  was  guilty  of  any  breach 
of  his  contract  shows  that  be  did  not  allow  him  for  lost  commissions,  because 
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be  did  not  consider  that  be  ever  had  a  valid  claim  to  them.  Tbe  referee 
charged  tbe  defendant  with  S742,  being  for  33  macliines,  at  $3U  each,  less 
commisaions  at  25  per  cent.  These  are  the  machines  reported  by  the  defend- 
ant as  on  liand  February  1, 1883.  No  such  cause  of  action  is  alleged  in  the 
complaint.  Tliere  is  no  evidence  that  the  machines  were  salable,  or  were 
ever  sold,  or  were  wortli  $30  each,  or  any  other  price.  Tbey  are  parcel  of  the 
machines  that  the  defendant  after  February  1, 1881,  undertooli  to  dispose  of  as 
best  he  could,  and  which,  after  reporting  them  on  hand  two  years  later,  he  does 
not  appear  to  have  done  anything  further  with.  If  he  was  liable  at  all,  it 
was  for  neglect  of  duty,  and  not  for  withholding  their  proceeds.  Respecting 
the  other  items  allowed,  they  seem  to  have  been  contested  upon  the  trial  as  if 
embraced  in  the  pleadings,  and  the  findings  of  tbe  referee  are  supported  by 
the  evidence.  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.    All  concur. 


Mebohant  v.  Jordan. 
OSuvreme  Count,  General  Term,  Fowrth  Department.    November,  1888.) 

1.  Tbovbb  and  Convibsioh— Evtokitos— FBOvmoB  of  Jubt. 

In  an  action  for  the  oonveraion  of  a  receiver's  certificate,  plaintiff  testified  that 
be  had  entrusted  the  certificate  to  defendant,  who  held  a  mortgage  on  his  land,  un- 
der an  agreement  that  defendant  should  coUect  tbe  certificate  at  maturity,  and  ap- 
ply It  on  the  debt,  and,  if  not  paid  then,  that  he  should  return  it  to  plaintiff.  De- 
fendant denied  the  agreement  to  i-etum  the  certificate,  and  set  up  another  agree- 
ment in  relation  to  the  foreclosure  of  tbe  mortgage,  in  w  bioh  nothing  was  said  about 
the  return  of  the  certificate,  and  no  other  witnesses  testified.  HelcL,  that  it  was 
for  the  jury  to  determine  the  truth  of  the  matter. 

8.  BxME — ^Receiyeb's  Cebtitigates — Amount  Isstted. 

In  an  action  for  the  conversion  of  a  oertifloate  issued  by  the  receiver  of  a  railroad 
company,  where  defendant  claimed  that  at  the  time  of  the  alleged  oonversion  the 
certificate  was  only  worth  about  40  per  oent.  of  its  face  value,  and  plaintiff  claimed 
that  certain  men,  contemplating  a  reorganization  of  the  road,  were  "bearing"  the 
receiver's  notes,  and  buying  them  at  as  low  a  figure  as  possible,  held,  that  a  question 
as  to  the  amount  of  receiver's  paper  represented  by  these  men,  and  pnt  in  on  the 
reorganization  of  the  road  at  a  certain  figure,  was  proper. 

8.  Appbai. — Rbvibw — RuuNQB  ON  Evidence. 

Where  evidence  is  excluded  as  not  beini;  presented  at  the  proper  sta^,  and  is  not 
afterwards  offered,  there  is  no  error  whion  the  appellate  court  can  review. 

Appeal  from  circuit  court,  Broome  county. 

Plaintiff  in  his  complaint  alleges  tliat  prior  to  January,  1876,  he  was  tbe 
owner  of  10,500  acres  of  land,  situated  in  tbe  town  of  Kockland,  county  of 
Sullivan,  and  state  of  New  York,  subject  to  a  mortgage  thereon,  given  by 
plaintiff  to  John  D.  Watlsins,  to  secure  plaintiff's  bond,  which  bond  and  mort- 
gage was  dated  May  6,  1874,  and  that  tlie  mortgage  by  assignment  came  to 
the  hands  of  the  defendant;  and  the  plaintiff  also  alleges  tliat  he  was  owner 
and  in  possession  of  a  promissory  note  made  by  Abram  S.  Hewitt  and  John 
6.  Stevens,  as  receivers  of  the  New  York  Midland  Railroad  Company,  dated 
December  4.  1875,  for  .$2,069.40;  also  that  on  the  19th  day  of  January, 
1876,  the  defendant  claimed  to  own  the  suid  bond  and  mortgage,  and  tlie 
plaintiff  alleges  that  he  "delivered  the  aforesaid  note  to  the  defendant,  who 
received  and  accepted  it  under  and  pursuant  to  an  agreement  that  day  duly 
made  between  them,  by  the  terms  whereof  the  defendant  was  to  collect  and 
receive  the  amount  of  said  note  at  the  maturity  thereof,  and  apply  and  credit 
such  amount  on  said  bond  and  mortgage,  and  should  return  said  note  to 
the  plaintiff  if  not  so  paid;"  that  the  note  fell  due  some  time  in  April,  1^16, 
and  was  not  paid  at  maturity;  and  that  in  May,  and  several  times  thereafter, 
the  plaintiff  made  a  demand  of  the  note,  and  the  defendant  refused  to  deliver 
tbe  same.  The  answer  of  the  defendant  consists  of  denials,  and  sets  up  that 
about  the  20th  of  December,  1878,  the  defendant  "made  an  agreement  with 
tbe  plaintiff  in  relation  thereto,  to  the  effect  that  the  same  should  be  fore- 
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dosed;  also  as  to  the  amount  due  thereon;  and  that  the  defendant  should  not 
claim  and  exact  from  the  plaintiff  any  deQciency  that  might  arise  on  such 
foreclosure  and  sale,  after  applying  upon  the  amount  unpaid  on  said  bond 
and  mortgage  the  amount  that  the  mortgaged  premises  might  bring  at  said 
foreclosure  sale,  and  the  said  receiver's  certificate  or  the  avails  thereof."  He 
also  alleges  that  the  "mortgage  was  foreclosed,  and  said  premises  sold  in  pur- 
suance of  and  in  accordiince  with  the  terms  of  said  agreement,  and  brought, 
as  above  stated,  $12,000;  that,  at  the  time  said  receiver's  certificate  was  de- 
livered to  the  defendant  as  aforesaid,  it  was  not  worth  more  than  forty  per 
cent,  of  its  nominal  or  face  value,  but  that  thereafter,  and  on  or  about  the 
9th  day  of  February,  1880,  he  disposed  of  the  same  as  he  had  a  lawful  right 
to  do,  so  that  he  realized  eighty  per  cent,  of  its  face  value,  amounting  to 
$1,972.37,  wlilch  sum  he  applied  on  the  deficiency  aforesaid,  in  pursuance  of 
the  said  agreement  with  the  plaintiff."  With  ri^erence  to  tlie  value  of  the 
receiver's  cei-tiflcate,  plaintiff  claimed  that  certain  men,  interested  in  the  re- 
organization of  the  railroad,  were  engaged  in  "bearing"  the  receiver's  notes, 
and  buying  them  at  a  greatly  depreciated  figure;  and  one  of  the  questions 
asked  by  him,  and  objected  to  by  defendant,  was  as  to  the  amount  of  receiv« 
er's  paper  put  in  by  these  men  "on  the  reorganization  at  80  cents  on  the  dol- 
lar." Defendant  appeals  from  judgment,  and  from  order  overruling  motion 
for  new  trial. 

Argued  before  Habsin.P.  J.,  and  Follett  and  Maktin,  JJ. 

W.  J.  0ro8,  for  appelant.    D.  8.  Richards,  for  respondent. 

Hardin,  F.  J.,  {after  stating  the/acts  substantially  as  above.)  We  rec- 
ognize the  rule  tliat  this  court  may  review  the  evidence,  and,  if  the  verdict  is 
contriiry  to  the  weight  thereof,  grant  a  new  trial.  Macp  v.  Wheeler,  80  H. 
T.  231 ;  Manvfaeturing  Co.  v.  Foster,  51  Barb.  851.  We  must  also  recog- 
nize in  this  case  the  rule,  well  settled  by  autiiority,  that  it  is  the  province  of 
the  jury  todetermine  where  the  truth  lies  when  parties  are  witnesses  in  their 
own  behalf.  Eltoood  v.  Telegraph  Co.,  45  N.  Y.  549;  Kavanagh  v.  Wil- 
son,  70  N.  T.  177;  Gildersleeve  v.  London,  73  N.  Y.  609;  Koehler  v.  Alder, 
78  N.  Y.  287;  Longyear  v.  Insurance  Co.,  20  Wkly.  Dig.  165;  opinion  of 
Barker,  J.,  in  cases  cited;  Carbon- Works  v.  Sohad,  88  Hun,  71;  Kinney  t. 
Pudney,  46  How.  Pr.  258;  Boone  v.  Kalb,  20  Wkly.  Dig.  26.  The  only  wit- 
nesses sworn  upon  the  trial  were  the  plaintiff  and  the  defendant.  There 
was  also  produced  an  agreement  executed  by  the  parties  in  December,  1878. 
After  a  careful  consideration  of  the  testimony  found  in  the  appeal  book,  we 
are  notable  to  say  that  the  verdict  by  the  jury  is  against  the  weight  of  evi- 
dence. It  was  for  the  jury  to  determine  whether  the  agreement  claimed  by 
the  plaintiff  to  have  been  made  by  the  defendant  was  made  by  the  defendant, 
and  broken  by  him  by  refusing  to  deliver  the  note  according  to  the  terms  of 
the  agreement  as  testified  to  by  the  plaintiff. 

We  observe  that  the  defendant  denies  the  terms  of  the  agreement  as  stated 
by  the  plaintiff,  and  has  insisted  in  bis  testimony  that  he  received  the  note  as 
a  collateral  security,  with  no  agreement  to  return  the  same  to  the  plaintiff, 
or  that  he  was  to  apply  the  proceeds  of  the  note  upon  the  bond  and  mortgage 
referred  to.  As  already  observed,  it  was  for  the  jury  to  determine  which 
told  the  truth  in  respect  to  the  agreement  at  the  time  of  the  delivery  of  the 
certificate.  We  must  accept  their  verdict  on  that  subject.  It  is  insisted  by 
the  defendant  that  at  the  time  the  agreement  of  1878  was  made  between  the 
parties,  in  respect  to  the  foreclosure  of  the  mortgage,  the  plaintiff  waived  all 
right  to  the  note,  or  the  proceeds  tliereof ;  and  that  the  agreement  entered  into 
by  the  parties  on  that  day  was  on  the  assumption  that  the  plaintiff  waived  all 
claim  to  the  note.  The  defendant  testifies  to  that  effect.  The  plaintiff  stoutly 
denies  tlie  assertion  of  the  defendant  in  tliat  regard .  It  is  observable  that 
the  agreement  entered  into  between  the  parties  on  that  occasion  is  entirely 
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silent  on  the  subject  of  the  note.  We  tbink,  un^er  all  the  evidence,  the  trial 
judge  committed  no  error  in  submitting  the  question  of  fact  in  regard  to 
what  took  place  at  the  time  of  the  execution  of  the  agreement  of  Deceml)er, 
1878,  to  the  jury.  Their  verdict  is  adverse  to  the  defendant,  and  we  see  n» 
legal  ground  upon  which  to  interfere  with  the  same,  nor  are  we  able  to  reach 
the  conclusion  that  their  verdict  is  against  the  weight  of  the  evidence. 

2.  We  see  no  error  in  allowing  evidence  of  the  amount  of  paper  that  was 
put  into  the  arrangement  for  reorganization  of  the  insolvent  railroad. 

8.  During  the  trial  the  defendant  sought  to  show  that  the  defendant  bad 
paid  "a  large  amount  of  taxes  to  redeem  these  lands,  and  also  to  redeem  the 
land  that  had  been  sold,  and  to  pay  taxes  assessed  subsequent  to  the  giving  of 
the  mortgage,  and  while  Mr.  Merchant  held  the  property."  At  that  time  the 
agreement  of  1878  had  not  been  put  in  evidence,  and,  upon  objection  being 
made  to  the  evidence  offered  by  the  defendant  in  respect  to  the  taxes,  the  court 
remarked,  viz.:  "I  shall  assume  that  the  action  is  not  for  an  accounting; 
therefore  I  will  sustain  the  objection  until  that  writing  is  produced."  The 
defendant's  counsel  took  an  exception.  Thereupon  the  court  replied,  viz.:  **I 
put  it  on  the  ground  that,  as  the  case  now  stands,  I  cannot  see  the  pertinency 
of  it."  We  think  it  was  within  the  discretion  of  the  court  to  regulate  the  or- 
der  of  proof  to  be  given,  and,  as  the  evidence  was  not  t>flered  thereafter,  and 
an  exception  taken  to  its  exclusion,  we  see  no  error  presented  by  the  exception 
taken  at  folio  62. 

4.  At  the  close  of  the  charge  of  the  learned  trial  judge  the  defendant  made 
several  requests.  Tomostof  them  tlie  court  yielded  in  affirmative  assent  One 
of  the  requests  was  as  follows:  "That  even  if  the  defendant  did  agree  at  the 
time  he  took  said  note  to  return  it  to  the  plaintiff  in  case  it  was  not  paid  at 
maturity,  yet  if,  after  that,  and  on  or  about  December  20, 1878,  when  the  agree- 
ment of  that  date  was  made,  he  released  all  claim  to  said  note,  and  the  avails 
thereof,  then  their  verdict  must  be  for  the  defendant."  To  this  request  the  court 
replied,  viz.:  "I  will  so  charge  if  it  was  released  for  the  consideration;  and 
there  you  have  the  testimony  of  Mr.  Jordan  on  one  side,  and  Mr.  Merchant  on 
the  other;  and  it  is  claimed  that  Mr.  Merchant  is  corroborated  by  the  writing." 
Thereupon  the  defendant's  counsel  remarked:  "We  except  to  the  qualities- 
tions."  We  think  the  exception  presents  no  error.  We  are  not  able  to  see 
that  the  omission  to  insert  an  agreement  to  return  the  note  in  the  instrument 
of  December,  1878,  deprived  the  plaintiff  of  the  right  to  insist  upon  the  ful> 
fillment  of  the  agreement  which  was  made  between  the  parties,  January,  1876, 
'  in  respect  to  the  nota    The  circumstance  that  any  reference  to  the  note  was 

I  omitted  from  the  agreement  of  Deceml)er,  1878,  was  one  to  be  considered  in- 

cidentallyin  ascertaining  the  actual  agreement  between  the  parties  in  respect 
to  the  note.     We  have  looked  at  the  other  exceptions  taken  at  the  trial,  and 
'  are  of  the  opinion  that  they  present  no  prejudicial  error.    It  follows  from  the 

views  that  we  have  expressed  that  the  verdict  should  stand.  Judgment  and 
order  affirmed,  with  costs. 

Maktin,  J.,  concurs.    Follett,  J.,  not  voting. 


Bauscheb  v.  Crome,  School  Trustee. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    November,  1888.) 

Schools  and  School-Districts — Opficeks— Powers  op  Trustee. 

A  contract  for  the  construction  of  a  privy  for  a  school-district  is  not  void  nnder 
Laws  N.  Y.  1887,  c  538,  providing  that  the  trustee  shall  furnish  suitable  water- 
closets  or  privies  for  the  schools  under  his  charge,  etc.,  because  the  trustee  con- 
sulted with  the  tax-payers  in  regard  to  the  location  of  the  building,  and  the  materia) 
out  of  which  it  should  be  built. 
C!oNTBAOTB — Actions — Buildino  C3ostraots — Finding  ot  Jurt. 

In  an  action  for  worlc  done  in  constructing  an  out-building,  where  slight  devia- 
tions from  the  contract  were  shown,  but  the  evidence  is  couSicting  as  to  whether 
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{here  was  a  substantial  compliance  with  Its  terms,  and  the  court  charged  that  If 
there  had  been  a  willful  departure  from  the  agreement,  there  could  be  no  recov- 
ery, a  verdict  for  plaintifl  will  not  be  disturbed. 

8.   BaHH— OaMAOES— EVIDENOI. 

Where  defendant  avers  that  he  was  damaged  by  non-oomplianoe  with  the  con- 
tract, evidence  that  certain  alleged  defects  were  supplied  i^ter  the  oommenoement 
of  the  aotion  is  competent  as  bearing  on  the  question  of  damagw. 

Mabtis,  J.,  dissents. 

Appeal  froro  Oneida  county  court. 

Action  brought  in  justice's  court  by  Christian  J.  Rauscber  against  William 
Cronk,  as  trustee  of  school-district  "So.  7,  towns  of  Ara  and  Western,  and  after 
a  trial  there  before  a  jury  the  verdict  was,  no  cause  of  action.  Thereupon 
the  plaintiff  appealed  to  the  county  court,  and  a  trial  was  had,  resulting  in  a 
verdict  for  the  plaintiff  of  25  cents.  Motion  for  a  new  trial  on  the  minutes 
was  made  and  denied,  and  defendant  appeals  from  the  judgment  entered  upon 
the  verdict  in  the  county  court,  and  from  the  order  of  that  court  denying  a 
motion  for  a  new  trial.  Plaintiff,  in  his  complaint,  stated,  viz.:  "That  tbe 
defendant,  as  such  trustee  as  aforesaid,  is  justly  indebted  to  this  plaintiff  in  a 
large  amount  for  work  and  labor  done  and  performed  by  bim  as  a  mechanic, 
under  a  vote  of  the  said  disti-ict,  in  building  a  privy  for  the  use  of  said  dis- 
trict, and  on  tbe  grounds  belonging  to  the  same,  some  time  during  the  fall  of 
1887,  no  portion  of  which  has  been  paid  to  the  plaintiff."  The  defendant 
claimed  that  the  contract  with  plaintiff  was  void,  as  not  being  tbe  act  of  the 
trustee,  but  tbe  result  of  the  action  of  tbe  school  meeting,  and  alleged  as  to  the 
privy  "that  it  is  not  built  according  to  the  specifications  of  the  resolutions  of 
the  meeting  authorizing  the  building  of  thq  same:  that  it  is  not  double-boarded; 
that  it  is  not  shingled,  as  stated  in  tbe  resolutions  of  the  meeting;  that  the 
building  is  not  true,  one  end  being  several  inches  higher  than  tbe  other;  tliat 
it  has  no  door;  that  the  fence  is  not  seven  feet  high;  that  it  is  not  a  tight 
board  fence;  that  the  seat  is  not  properly  made;  that  the  box  that  was  to  be 
under  tbe  seat,  is  not  under  tbe  seat,  but  under  the  floor;  that  there  are  other 
defects  that  render  it  entirely  useless  for  the  district;  •  *  •  that  by  rea- 
son of  the  failure  of  the  plaintiff  to  build  the  same  by  the  time  speciBed.  and 
to  do  tbe  same  properly,  the  district  has  sustained  damages  to  the  amount  of 
975,  for  which  amount  defendant  asks  judgment." 

Argued  before  Habdin,  P.  J.,  and  Follett  and!  Mabtin,  JJ. 

WUivn  &  Powers,  for  appellant.    Soripture  <£  Baekxu,  for  respondent. 

Habdin,  p.  J.  September  30,  1887,  a  school  meeting  was  held  in  the  dis- 
trict. At  that  meeting,  "Mr.  Cronk,  the  defendant,  got  up,  and  stated  tli» 
object  of  the  meeting.  He  said  he  had  called  them  together  to  see  about  bnild~ 
Ing  a  privy;  to  see  what  sort  of  one  they  would  build,  and  wliera  they  should 
set  it.  They  voted  to  build  a  new  one.  They  then  went  out,  and  looked  to- 
see  where  they  should  put  it.  Then  Mr.  Doran  came  in,  and  made  a  motioni' 
to  put  an  addition  of  three  feet  on  tbe  old  one ;  saying  how  it  sbonld  be  built. "' 
A  resolution  was  offered  and  passed  declarative  of  the  location,  size,  and  char-^ 
acter  of  the  building  desired,  the  material  of  which  it  was  to  be  built,  and 
tbe  fence  surrounding  it.  The  resolution  was  adopted  by  the  school  meeting, 
and  subsequently  placed  upon  tbe  sctiool  records  by  the  district  clerk.  Before 
tbe  meeting  adjourned,  an  auction  was  held  in  respect  to  tbe  building  eoo- 
templated  by  the  resolution,  and  the  action  of  tbe  school  meeting.  Several 
bids  wereoffered,  the  first  one  being  825.  The  person  who  acted  as  auctioneer 
stated,  viz.:  "You  have  heard  the  paper  read,  and  I  suppose  you  understand 
it.  Kow,  give  me  a  bid  on  it."  It  appears  by  tbe  testimony  that  it  was 
knocked  off  to  Mr.  Bauscher.  Thereafter  the  plaintifl  commenced  to  comply 
wltb  bis  bid,  and  erected  a  building  which  be  claimed  was  in  accordance  with 
tbe  terms  of  the  contract  he  bad  entered  into  in  respect  to  the  same.    It  ap- 
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-pears  the  defendant  was  present,  and  assented  to  the  proceedings  had  in  re- 
spect to  the  employment  of  the  plaintiff  to  build  the  privy  in  question. 

We  think  there  is  nothing  in  chapter  538  of  the  Laws  of  1887  which  pro- 
hibits the  trustee  from  consulting  with  the  tax-payers  of  the  school-district, 
and  from  taking  tlieir  sense  in  respect  to  the  location  of  the  privy,  and  the 
material  out  of  which  it  should  be  built.  That  chapter  imposes  a  dutj  upon 
"the  trustee  or  trustees  having  supervision  over  any  school-district  of  this 
state."  It  must  be  assumed  that  when  he  discharges  that  duty  he  acts  in  be- 
half of  the  district.  The  statute  further  provides  that  "he  or  they  shall  pro- 
Tide  suitable  and  convenient  water-closets  or  privies  for  each  of  the  schools 
under  their  charge,  at  least  two  in  number,  which  sliall  be  entirely  separated 
from  each  other,  and  having  separate  means  of  access,  and  the  approaches 
-thereto  shall  be  separated  by  a  substantial  close  fence  not  less  than  seven  feet 
•In  height." 

It  seems  to  have  been  assumed  by  the  defendant,  when  be  proposed  his  an- 
swer,— which  must  be  liberally  construed,  inasmuch  as  it  originated  in  justice's 
court, — that  the  plaintiff  in  performing  the  labor  was  carrying  out  the  wish 
of  the  district.  Upon  the  trial  there  was  a  great  variety  of  evidence  given 
upon  the  subject  of  whether  or  no  the  plaintiff  had  performed  the  work,  labor, 
.and  built  the  structure  in  accordance  with  the  understanding  entered  into  by 
-faim  in  the  mrinner  in  which  we  have  already  stated.  It  is  also  claimed  in  be- 
■half  of  the  defendant  that  there  had  been  a  willful,  intentional  departure  from 
the  understanding  had  between  the  parties  in  respect  to  building  the  structure 
in  question.  Inasmuch  as  the  trial  judge  submitted  that  question  squarely  to 
the  jury,  witl^  an  instruction  that  U  they  found  there  had  been  such  a  will- 
ful departure  or  intentional  deviation  from  the  requirements  of  the  agreement 
made,  that  there  could  be  no  recovery,  the  verdict  establishes  that  there  was 
no  such  willful  departure  or  intentional  deviation.  There  was  also  consider- 
able evidence  given  upon  the  trial  tending  to  show  thtit  there  had  not  been  a 
compliance  with  the  understanding  entered  into  by  the  parties.  We  think, 
upon  such  conflicting  evidence,  it  was  within  the  province  of  the  jury  to  de- 
termine whether  there  had  been  a  substantial  compliance  with  the  contract  in 
respect  to  the  erection  of  the  privy.  That  question  was  committed  to  them  in 
the  charge  delivered  by  the  trial  judge.  We  think  the  charge  kept  withiu  the 
doctrine  laid  down  in  Nolan  v  Whitney,  88  N  Y.  648.  It  was  there  held, 
viz.:  "The  performance  of  a  building  contract  need  not  in  all  cases  be  literal 
and  exact  to  enable  the  contractor  to  recover  the  consideration  due  upon  per- 
formance. It  is  sufficient  if,  acting  in  good  faith,  and  intending  and  attempt- 
ing to  perform,  he  does  so  sulsstantially.  He  may  then  recover,  notwithstand- 
ing slight  or  trivial  defects,  for  which  compensation  can  be  made  by  an  allow- 
ance to  the  other  party. " 

If  we  regard  the  resolution  as  a  proposition  on  the  part  of  the  defendant, 
and  the  bid  of  the  phiiutiff  as  an  acceptance  of  the  proposition,  thus  forming 
a  contract,  it  is  to  be  observed  that  the  resolution  does  not  require  the  placing 
of  a  door  upon  the  privy.  If,  on  the  other  band,  we  have  reference  to  the 
conversations  and  declarations  held  at  the  school  meeting,  as  shown  by  evi- 
dence produced  by  the  defendant,  as  indicative  that  the  door  was  to  be  placed 
upon  the  building,  we  are  still  unable  to  say  that  the  omission  was  so  great 
as  to  take  the  case  out  of  the  rule  wh\ph  we  have  just  stated.  There  were 
some  other  defects  claimed  by  the  defendant,  and  shown  by  evidence  given  by 
bini  upon  the  trial  in  respect  to  them.  There  was  considerable  conflicting 
evidence  offered  by  the  plaintiff,  and  there  was  evidence  lending  to  show,  on 
two  occasions,  after  seeing  the  resolution,  and  finding  that  it  did  not  require 
the  placing  of  a  door  upon  the  privy,  the  defendant  declared  that  the  plaintiff 
was  then  entitled  to  his  pay.  One  witness  says  that  the  defendant  declared, 
viz.,  "Tliat  is  done  according  to  that  writing,  and  he  shall  have  his  pay."  In 
the  course  of  the  cross-examination  the  same  witness  says  that  the  defendant 
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said,  "I  either  said  that,  or  said  that  he  did  not  see  any  reason  why  the  dis- 
trict should  not  pay  tilm."  Another  witness,  after  declaring  some  conversa- 
tion had  with  the  defendant,  says,  "When  be  got  through  he  said  be  did  not 
see  any  reason  why  he  should  not  have  his  pay,"  referring  to  a  declaration 
made  by  the  defendant.  The  verdict  which  was  rendered  by  the  jury  seems 
to  indicate  that  they  allowed  the  defendant  liberally  for  any  defects  which 
they  found  to  have  existed  in  the  structure;  inasmuch  as  they  deducted  from 
the  sum  which  the  plaintiff  was  to  receive — of  $11 — $10.75;  rendering  a  ver- 
dict for  the  plaintiff  only  for  25  cents.  While  there  is  no  definite  evidence  in 
respect  to  how  much  it  would  cost  to  remedy  the  defects,  we  are  of  the  opin- 
,  ion  that  the  jury  liberally  allowed  the  defendant  all  that  it  would  cost  to  rem- 
edy the  defects,  if  not  much  more.  It  seems  to  have  been  the  sentiment  of 
the  district,  as  illustrated  by  a  resolution  which  they  passed  January  11,  1888, 
that  ttie  defects  should  be  remedied  by  the  trustee,  for  they  declared,  in  a  res- 
olution passed  that  date,  that  "the  trustee  shall  cause  the  same  to  be  com- 
pleted, and  pay  for  the  same,  and  deduct  the  amount  so  paid  from  the  $11 
which  he  was  to  receive  for  building  the  same,  and  pay  him  the  balance." 

We  think  it  was  not  prejudicial  error  to  receive  upon  the  cross-examina- 
tion the  fact  that  the  door  tiad  been  placed,  upon  the  building,  as  it  bore  upon 
the  question  of  damages,  the  jury  would  consider  it  in  allowing  the  defend- 
ant compensation  for  the  defects,  if  they  were  of  the  opinion  that  the  contract 
required  the  furnishing  of  a  door  upon  the  privy.  These  views  lead  to  the 
conclusion  that  the  verdict  of  25  cents  in  favor  of  the  plaintiff  is  sufficiently 
favorable  to  the  defendant,  and  should  be  sustained. 

We  may  properly  omit  to  pass  upon  the  question  of  costs  of  this  appeal, 
«nd  leave  that  question  to  be  determined  upon  proof  to  be  taken  before  the 
taxing  officer.  It  is  provided  in  section  6  of  the  school  laws,  (2  Kev.  St.  7th 
£d.  p.  1187,  §  6,)  viz.:  "In  any  action  against  a  school  officer  or  officers,  in- 
cluding supervisors  of  towns,  in  respect  to  their  duties  and  powers  under  this 
act  for  any  act  performed  by  virtue  of  or  under  color  of  their  offices,  or  for 
any  refusal  or  omission  to  perform  any  duty  enjoined  by  law,  and  wliich 
might  have  been  the  subject  of  an  appeal  to  the  superintendent,  no  costs  shall 
be  allowed  to  the  plaintiff  in  cases  where  the  court  shall  certify  that  it  ap- 
peared on  the  trial  that  the  defendants  acted  in  good  faith."  Whether  the  de- 
fendant acted  in  good  faith  or  not  is  not  a  question  to  be  determined  exclu- 
sively upon  this  appeal,  so  far  as  it  relates  to  the  question  of  costs.  We  may 
therefore  properly  affirm  the  judgment,  leaving  the  question  of  costs  to  be 
governed  by  the  law  applicable  to  such  a  case.  Judgment  of  the  county  court 
of  Oneida  county  and  the  order  affirmed. 

FOLLBIT,  J.,  concurs.    Mabtin,  J.,  dissents. 


Sackett  o.  Breen  et  at. 
{Supreme  Court,  (General  Term,  Fourth  Department    November,  1888.) 

ATT0B3IET  AHD  CLIIKT—CoHTRACT— ACTION— VeBDIOT—WbIOHT  OW  EVIDBNOB. 

Flaiatifl  employed  defendants,  who  are  attorneys,  to  institute  two  suits, — oneb»- 
tag  for  divorce,  and  one  for  the  recovery  of  personalty.  They  differed  as  to  their 
statement  of  the  contract, — the  former  saying  that  it  was  an  entirety,  and  that  de- 
fendants agreed  to  prosecute  both  suits  for  $100;  while  defendants  denied  any 
agreement  as  to  a  fixed  sum.  There  was  evidence  slightly  corroborative  of  each. 
I>efendants  obtained  a  settlement  of  the  property  dispute,  receiving  9500  in  money, 
of  which  they  paid  her  $100,  and  voluntarily  discontinned  both  suits.  From  other 
sourow  they  received  $82  of  her  effects.  Beld,  in  an  action  to  recover  the  money 
received  by  defendants,  that  as,  on  plaintiff's  theory  of  the  contract,  defendants, 
having  dismissed  the  actions,  could  recover  no  fees,  and  that  the  jury  might  have 
found  the  $83  to  be  a  reasonable  compensation  if  there  was  no  express  contract,  a 
▼erdiot  for  plaintiff  for  $400  should  not  be  set  aside,  the  evidence  being  conflicting. 
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(.  Bajib— Disoox[TiNn.uroB — UKKAntTAisiuBUi  AcnoK. 

It  is  Immaterial  in  such  action  whether  plaintiff  had  deserted  her  huslmnd,  in  the 
absence  of  proof  that  the  suit  for  divorce  was  discontinued  because  it  was  found  not 
maintainable. 

i,  Bamb— Rbtbntiox  of  Monbt  bt  Attornbt— Form  or  Aotioh. 

An  action  at  law  is  the  proper  remedy  for  a  client  to  reoorer  his  money  wrong- 
fully withheld  by  bis  attorney. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Ida  B.  Sackett  against  Thomas  H.  Breen  and  Nathaniel  F.  Breen 
to  recover  money  collected  by  defendants  for  plaintiff.  Plaintiff  is  a  married 
woman,  whose  husband,  George  S.  Sackett,  separated  from  her  in  1884:,  be 
then  being  in  the  possession  of  the  farm  of  130  acres  in  the  town  of  Turin, 
Lewis  county.  Upon  the  farm  was  a  quantity  of  personal  property  which  the 
plaintiff  claimed  belonged  to  her.  Her  husband  sold  the  farm  to  his  brother, 
Martin  .7.  Sackett,  in  1884,  and  left  the  state,  and  he  also  claimed  to  sell 
to  his  brother,  Martin  J.,  the  personal  property  alleged  to  belong  tt>  the  plain- 
tiff. The  defendants  were  attorneys  and  counselors  of  this  court,  residing 
and  doing  business  in  the  city  of  Watertown,  and  the  plaintiff  i-elained  them 
"to  take  such  steps  as  were  necessary  to  recover  the  personal  property  claimed 
by  her,  and  also  to  prosecute  an  action  for  divorce  against  her  husband." 
Upon  the  trial  plaintiff  claimed  and  gave  evidence  tending  to  prove  that  the 
defendants  agreed  to  prosecute  these  actions  for  the  recovery  of  the  personal 
property  and  for  a  divorce  for  0100.  The  defendants  claimed  that  such  an 
agreement  was  not  made,  "but  that  the  arrangement  was  that  the  expenses 
would  have  to  be  paid  out  of  the  property  recovered,  as  the  plaintiff  had  no . 
means  to  carry  on  the  suits."  The  defendants  issued  a  summons  and  com- 
plaint  in  the  divorce  case,  and  an  affidavit  on  whiab  to  procure  an  order  for 
publication,  and  at  the  same  time  took  two  written  retainers  from  her.  author- 
izing defendants  to  take  such  steps  in  the  divorce  action  and  in  the  prop- 
erty action  "in  the  premises  as  seemed  proper."  On  the  13th' of  October 
one  of  the  defendants  went  to  Lewis  county  to  make  a  demand  for  the  per- 
sonal property  claimed  by  her.  On  the  13th  of  November,  1885,  Martin 
J.  Sackett  visited  the  city  of  Watertown,  and  spent  a  day  in  efforts  to  set- 
tle the  litigation  with  the  defendants.  A  settlement  was  finally  agreed  on, 
"Martin  J.  Sackett  paying  the  defendant  Thomas  H.  Breen  $500."  The  suits 
were  discontinued,  and  the  plaintiff  executed  a  "quitclaim  deed  conveying 
her  interest  in  the  farm  sold  by  her  husband  to  Martin  J.  Sackett."  On  the 
same  day  defendants  paid  the  plaintiff  $100,  and  they  have  paid  no  f  urtlier 
sum  to  her;  and  they  made  no  written  notice  of  the  settlemeut  or  statement 
of  the  settlement  of  the  money  received,  or  of  any  claim  for  services  against 
the  plaintiff  prior  to  the  commencement  of  this  action.  Tlie  plaintiff  made  a 
demand  prior  to  the  commencement  of  this  action  for  the  $500  so  received  by 
the  defendants,  and  the  jury  have  given  her  a  verdict  for  $400,  which  the 
trial  court  refused  to  set  aside  as  being  contrary  to  evidence,  or  erroneous  by 
reason  of  any  exceptions  taken  during  the  trial.  The  case  contains  all  the 
evidence  taken  at  the  trial. 

Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Follbtt,  JJ. 

John  Lansing,  for  appellants.    John  C.  MaCartin,  for  respondent. 

* 

Habdin,  P.  J.,  (after  stating  the  facta.)  1.  Inasmuch  as  the  case  contains 
all  the  evidence  taken  at  the  trial,  and  there  is  an  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial  on  the  minutes,  this  court  may  review  the  evi- 
dence, and,  if  of  the  opinion  that  the  verdict  is  against  the  weight  of  evidence, 
or  was  produced  by  passion  or  prejudice,  set  it  aside.  Code  Civil  Proc.  §  999; 
Maeyw.  »%ee/er,  30  N.  Y. 231 ;  OilOo.v. Insurance  Co.,  79  N.  Y.  506;' Mail- 
road  Co.  V.  Ehling,  100  N.  T.  98,  2  N.  E.  Kep.  878.  "We  have  carefully  read 
the  evidence  found  in  the  appeal-book,  and  do  not  feel  at  liberty  to  declare  that 
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the  verdict  is  against  the  weight  of  evidence.  The  principal  testimony  given 
in  behalf  of  the  plaintiff  was  by  her  as  a  witness;  and  the  principal  testimony 
given  by  the  defendants  was  by  them  as  witnesses.  Some  circumstances  are 
found  in  the  appeal-book  making  in  favor  of  plaintiff's  version;  and  some  cir- 
cumstances and  testimony  are  found  in  the  appeal-book  favorable  to  the  de- 
fendant's theory.  It  was  in  the  province  of  the  jury  to  determine  which  of 
the  parties  to  the  action  they  should  believe,  both  being  interested  in  the  re- 
sult of  the  action.  Elwood  v.  Telegraph  Co.,  45  N.  Y.  549;  Kavanagh  v. 
Wilton,  70  N.  T.  177;  Gilderdeeee  v.  Landon,  78  N.  Y.  609;  Koehler  v.  Al- 
der, 78  N.  Y.  287;  Longyear  v.  Insurance  Co.,  20  Wkly.  Dig.  165;  opinion 
of  Babebr,  J.,  in  cases  cited;  Carbon-Works  v.  Schad,  38  Hun,  71;  Kin- 
ney V.  Pudney,  46  How.  Pr.  258;  Boone  v.  Kalh,  20  Wkly.  Dig.  26.  If, 
opon  reading  the  appeal-book,  we  were  of  the  opinion  that,  had  we  been  sit- 
ting as  jurors,  we  should  have  believed  the  testimony  of  the  defendants,  and 
disbelieved  the  testimony  of  the  plaintiff,  still  we  would  not  be  at  liberty  to 
disturb  the  verdict,  as  it  was  eminently  within  the  province  of  the  jury,  after 
having  seen  the  witnesses, — understood,  noticed  the  manner  of  giving  their 
testimony, — to  determine  where  the  truth  was  to  be  found.  If  the  contract 
was  made  as  testified  to  by  the  plaintiff,  but  was  never  completed  by  the  de- 
fendants, and  its  completion  was  not  waived  by  the-plaintiff,  the  circumstance 
that  the  defendants  voluntarily  put  it  out  of  their  power  to  complete  the  con- 
tract is  not  sufHcient  to  entitle  them  to  recover  for  services  performed  under 
the  contract  which  they  have  broken.  According  to  the  testimony  of  the 
plaintiff,  the  contract  was  an  entire  one  to  recover  the  pergonal  property,  and 
to  prosecute  an  action  for  divorce  to  its  termination.  Under  such  circum- 
stances it  was  incumbent  upon  the  defendants  to  show  an  entire  performance 
before  they  are  entitled  to  recover  any  compensation  under  the  contract.  An- 
drews  V.  Tyiig,  94  N.  Y.  16. 

2.  The  trial  court  charged  the  jury  that  if  they  were  of  the  opinion  that  no 
contract  was  made,  the  defendants  might  recover  what  their  services  were  rea- 
sonably worth.  It  may  be  that  the  jury  were  of  the  opinion,  if  they  consid- 
ered that  aspect  of  the  case,  that  the  defendants,  when  they  received  the 
wagon,  worth  $65,  85  in  cash  paid  by  the  plaintiff  to  them,  and  the  sewing 
done  for  the  senior  member  of  the  defendants'  lirm,  amounting  to  $12,  had 
received  all  their  services  and  disbursements  were  worth  in  the  premises,  as 
there  is  "no  rule  of  law  that  makes  such  services  of  the  value  of  the  taxable 
costs. »  ataHn  v.  Mayor.  106  N.  Y.  82, 12  N.  E.  Rep.  643.  And  as  the  jury 
were  authorized  to  deal  with  the  opinions  that  were  given  upon  the  trial  in 
respect  to  such  services,  without  being  conclusively  bound  by  the  amounts 
stated  in  the  opinions  pronounced  by  Messrs.  Dorwin  and  Mullln,  they  may 
have  awarded  to  the  defendants  all  that  in  their  judgment  they  should  receive, 
even  if  there  was  not  an  express  contract  as  the  plaintiff  claimed.  Defend- 
ants, by  discontinuing  the  action  for  divorce,  voluntarily  put  it  out  of  their 
power  to  complete  the  contract  according  to  its  terms  as  stated  by  the  plaintiff. 

3.  We  are  of  the  opinion  that  the  trial  judge  committed  no  error  in  reject- 
ing the  evidence  found  at  folios  166  to  171.  Whether  she  deserted  her  lius- 
band,  or  her  husband  deserted  her,  was  not  important  upon  the  issues  which 
were  being  considered.  In  either  event,  she  could  maintain  an  action  for  di- 
vorce for  principal  cause,  and  there  was  no  offer  of  any  proof  which  would 
have  shown  that  the  defendants  were  not  able  to  maintain  the  divorce  action, 
and  therefore  that  the  same  was  discontinued. 

4.  We  are  of  the  opinion  that  an  action  was  the  proper  remedy  for  the  plain- 
tiff upon  the  facts  stated  in  her  complaint.  It  has  long  been  settled  tliat  an 
action  may  be  brought  against  an  attorney  for  not  paying  over  money  belong- 
ing to  a  client.  Stage  v.  Bteoens.  1  Denio,  268.  And  where  there  is  a  dispute 
between  the  client  and  attorney  as  to  the  condition  of  the  accounts  between 
them,  an  action  at  law  is  the  more  appropriate  remedy.    In  re  Mertian,  29 
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Hun,  459;  Tn  re  Mott,  36  Hun,  569.  These  views  lead  us  to  the  conclusion 
that  the  verdict  of  the  juiy  ought  to  stand.  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Shtth  V,  Babnuh  et  oL 

(Supreme  Court,  General  Term,  Fourth,  Department.    November,  1888.) 

1.  Tbusts — ^Debtb  of  BBNBrioiABiia — Supplexbktabt  Fbooeediitqs. 

A  testator  devised  certain  property  to  his  wife  for  life,  and  at  tier  death  to  his 
son.  He  also  devised  other  property  to  his  wife  in  trust  to  invest,  and  apply  the  in- 
come to  the  use  of  the  son,  she  to  have  the  power  to  eive  him  sudi  porUon  of  the 
trust  property  as  she  should  see  fit,  and  at  her  death  the  property  to  go  to  him  ab- 
BOlntely.  It  was  further  provided  that,  should  the  wife  survive  the  son  "and  his 
descendants, "  the  property  should  pass  to  other  devisees.  Held,  under  Code  Civil 
Proc.  N.  Y.  S  1879,  providing  that  the  discovery  or  seizure  of,  or  other  interference 
with,  any  money  or  thing  in  action,  or  other  property,  held  in  trust  for  a  judgment 
debtor,  i^  not  authorized,  where  "the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment  debtor, "  that  in  the 
life-time  of  tne  wife  the  son  had  no  interest  in  the  property  devised  sadh  as  could 
be  reached  by  a  reoeiver  in  supplemental  proceedings. 

3.  JcvoMENi^-DEFAUi/r— Dbmorbbr  Ovxbri)i.ed  with  Leavi  to  Airswxs. 

Where  an  order  overruling  a  demurrer  gives  leave  to  answer,  and  provides  that, 
in  case  an  answer  is  not  filed  in  the  specified  time,  final  judgment  shaJlbe  given  for 
plaintiff,  a  judgment  entered  in  accordance  with  the  terms  of  the  order  is  not  by  de- 
fault, and  an  appeal  lies. 

Appeal  from  special  term,  Otsego  county. 

Action  by  Frank  L.  Smith,  as  receiver,  against  Curtis  A.  Bamum  and 
others.  A  demurrer  to  the  complaint  was  overruled,  and,  on  failure  of  defend- 
ants to  answer,  flnal  judgment  was  entered  for  plaintiff.  Defendants  ap- 
pealed, giving  notice  that  they  intended  to  bring  up  for  review  the  order  over- 
ruling tlie  demurrer,  and  the  interlocutory  judgment  rendered  thereon. 

Argued  before  Hardin,  P.  J.,  and  Follbtt,  J. 

Lynes  &  Pierce,  for  appellants.    O.  L.  Barber,  for  respondent. 

Hardin,  F.  J.  In  the  order  overruling  the  demurrers  leave  was  given  to 
withdraw  the  demurrers,  and  to  serve  an  answer  within  20  days  after  the 
service  of  a  copy  of  such  interlocutory  judgment  upon  them.  The  order  fur- 
ther provided,  viz.:  "It  they  shall  not  withdraw  their  demurrers  as  herein 
provided,  and  answer  the  complaint,  then  the  plaintiff  shall  have  flnal  judg- 
ment against  them  for  the  relief  demanded  in  the  plaintiff's  complaint."  In- 
asmuch as  the  judgment  is  entered  in  pursuance  of  the  direction  contained  in 
the  order,  we  are  of  the  opinion  that  it  was  not  a  judgment  by  default.  Our 
attention  is  directed  to  Avery  v.  Woodin,  44  Hun,  269,  which,  in  our  opinion, 
is  wholly  unlike  the  case  before  ns.  There  no  answer  or  demurrer  had  been 
served.  We  are  of  the  opinion  that  the  order  overruling  the  demurrer  and 
interlocutoiy  judgment,  and  the  subsequent  judgment  entered  thereupon ,  are 
properly  brought  up  for  review  by  the  appeal  taken  therefrom  by  the  defend- 
ants. 

2.  Plaintiff  was  appointed  receiver  of  Curtis  A.  Bamum  in  proceedings 
supplementary  to  executions,  and  brings  this  action  for  the  purpose  of  en- 
forcing payment  of  the  several  judgments,  upon  which  he  was  appointed  such 
receiver,  out  of  the  property  and  effects  of  the  judgment  debtor,  Curtis  A. 
Barnum.  His  father,  Abijah  Barnum,  died,  leaving  a  last  will  and  testament, 
which  was  admitted  to  probate,  and  is  set  out  as  a  part  of  the  plaintiff's  com- 
plaint. By  the  first  clause  of  the  will  the  testator  devised  "  the  use  of  the  brick 
house  and  premises  owned  by  me  [that  is,  him]  *  *  *  to  Laura  Barnum, 
his  wife,  for  and  during  her  natural  life,  and  at  her  death  I  give  and  devise 
the  same  absolutely  to  my  son,  Curtis  A..  Barnum."  By  a  further  provision 
of  the  will,  the  testator  declared,  viz. :  "In  case  my  said  wife  shall  at  any 
time  elect  to  sell  the  premises  and  property  above  devised  to  her  use,  then  I 
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direct  and  empower  my  nephew  Carlton  B.  Fierce,  as  trustee  for  that  special 
purpose,  to  sell  such  premises  and  property,  and  invest  the  proceeds  as  my 
wife  may  direct,  and  apply  the  use  or  income  thereof  to  the  use  of  my  said 
wife  during  her  life-time,  and  at  her  death  I  give  and  devise  the  same  abso- 
lutely to  my  son,  Curtis  A.  Bamum."  It  is  alleged  in  the  complaint  that 
Carlton  B.  Pierce,  the  trustee,  has  sold  the  brick-huuae  premises  for  the  sum 
of  $4,000,  and  Invested  the  proceeds  thereof.  By  the  terms  of  the  will  which 
we  have  quoted  the  trustee  was  authorized  to  invest  the  proceeds  under  the 
direction  of  the  wife  of  the  testator,  and  it  was  made  his  duty  to  apply  "the 
use  or  income  thereof  to  the  use"  of  the  wife  of  the  testator  during  her  life* 
time.  It  is  quite  apparent  that  the  trustee  is  entitled  to  hold  the  proceeds  of 
the  house  for  the  purpose  of  applying  the  use  or  income  thereof  to  the  wife  of 
the  testator  during  her  life.  Neither  the  widow  nor  the  trustee  has  any  power 
to  sell  or  dispose  of  the  proceeds  of  the  brick  house  during  the  continuance 
of  her  life.  It  is  provided  in  the  fifth  clause  of  the  will  that  in  the  event  the 
widow  survives  the  son  "and  his  descendants,  then,  at  her  death,  the  brick- 
house  propierty  is  given  to  the  children  of  Sylvester  Barnum."  Whether  Cur- 
tis A.  Barnum  shall  ever  become  entitled  to  the  proceeds  of  the  brick  house 
depends  upon  whether  or  not  he  and  his  descendants  survive  his  mother.  If 
they  do  not,  the  proceeds,  as  before  stated,  must  pass  to  the  children  of  Syl- 
vester Barnum.  The  will  of  the  testator,  after  disposing  of  the  bri(^k  house 
and  land,  and  certain  personal  property,  further  provides,  viz.:  "Fourth. 
All  the  rest,  residue,  and  remainder  of  my  property,  real  and  personal,  I  give 
and  devise  to  my  executrix  hereinafter  named,  in  trust,  to  invest  the  same 
and  apply  the  income  thereof  to  the  use  of  my  son,  Curtis  A.  Barnum,  and  at 
her  death  I  give  and  devise  the  same,  principal  and  interest,  absolutely  to  my 
son,  Curtis  A.  Bamum,  and  I  direct  and  empower  my  executrix  to  give  the 
whole  or  any  part  of  such  sum  to  my  son,  Curtis  A.  Barnum,  before  her 
death,  and  at  any  time  as  she  may  desire  and  think  St  to  do,  If  she  shall  at  any 
time  wish  so  to  give  it  to  him."  It  is  quite  manifest  from  the  language  just . 
quoted  that  it  was  the  intent  of  the  testator  to  place  the  rest,  residue,  and  re- 
mainder of  bis  property  in  the  hands  of  Laura  A.  Barnum,  sole  executrix,  as 
trustee,  to  be  so  held  by  her  during  her  life-time,  unless  she  should  elect  "to 
give  the  whole  or  any  part  to  her  son,  Curtis  A.  Barnum,  before  her  death." 
No  such  election  or  exercise  of  the  power  confided  to  her  is  alleged  in  the 
complaint,  and  it  is  to  be  assumed  that  no  such  gift  has  been  made  to  the  son, 
Curtis  A.  Barnum.  After  the  language  which  we  have  quoted  from  the 
fourth  provision  of  the  will,  the  same  property  mentioned  therein  is  subjected 
to  the  words  found  in  the  fifth  clause  of  the  will,  wliere  it  is  provided  that,  if 
the  testator's  wife  shall  survive  the  son  and  his  descendants,  then,  in  that  events 
the  testator  gives  and  devises  the  property  "absolutely  to  the  children  of  Syl- 
vester Barnum,  *  *  *  share  and  share  alike."  It  is  alleged  in  the  com- 
plaint, viz.:  "That  there  remains  of  the  residuum  of  said  Abijah  Barn  urn's 
estate,  free  from  incumbrance,  the  sum  of  $25U,  in  the  hands  of  said  Lisura 
Bamum,  as  executrix  under  clause  fourth  of  said  will."  We  are  inclined  to 
the  opinion  that  the  title  to  the  proceeds  of  the  brick  house  remained  in  the 
hands  of  the  trustee  until  the  expiration  of  the  life  of  the  testator's  widow, 
and  that  the  title  to  "the  rest,  residue,  and  remainder"  remains  in  the  execu- 
trix, Laura  Barnum,  and  therefore  the  defendant  Curtis  A.  Barnum  has  no 
absolute  legal  title  to  either  the  proceeds  of  the  brick  house,  or  to  the  rest, 
residue,  and  remainder  of  the  testator's  property.  The  complaint  before  us 
is  not  framed  fur  the  purpose  of  reaching  any  surplus  income,  and  therefore 
no  such  relief  as  was  given  in  Williams  v.  Thorn,  70  N.  Y.  270,  can  be 
swarded  to  tlie  plaintiff  under  the  compli(int. 

If  we  are  right  in  our  construction  of  the  will  in  assuming  that  both  funds 
are  held  in  trust,  although  by  contingencies  yet  to  happen  the  defendant  may 
become  the  owner  of  the  principal,  he  is  not,  during  the  life-time  of  his  mother. 
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«ntitled  to  the  same,  and  therefore  this  action  is  prematurely  brought.  Myer 
v.  Thomson,  35  Hun,  562.  In  title  6,  art.  1,  Code  Civil  Proc,  it  is  provided 
that  the  judgment  creditor  "may  maintain  an  action  against  the  judgment 
■debtor  and  any  other  person  to  compel  the  discovery  of  any  thing  in  action,  or 
other  property  belonging  to  the  judgment  debtor,  and  of  any  money,  thing  in 
action,  or  other  property  due  to  him,  or  held  in  trust  for  him."  Section  1871, 
Code  Civil  Proc.  However,  in  section  1879,  it  is  provided:  "This  article 
does  not  apply  to  a  case,  •  *  *  nor  does  it  authorize  the  discovery  or 
seizure  of,  or  other  Interference  with,  any  property,  which  is  expressly  ex- 
empted by  law  from  levy  and  sale,  by  virtue  of  an  execution;  or  any  money, 
thing  in  action,  or  other  property,  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from, 
a  person  other  than  t>ie  judgment  debtor."  That  section  seems  to  stand  in 
the  way  of  the  plaintiff's  having  the  relief  which  he  has  sought  in  this  action. 
This  seems  to  be  substantially  in  accordance  with  the  provision  found  in  sec- 
tion 88  of  the  Revised  Statutes,  which  section  authorized  the  court  of  chan- 
cery to  take  jurisdiction  in  creditors'  suits  to  compel  the  discovery  of  property 
belonging  to  the  judgment  debtor,  or  held  in  trust  for  him,  "except  where 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  defendant  himself."  2  Rev.  St.  p.  178,  §§  38,  39. 
Section  38  provides  for  a  bill  for  discovery  of  any  money,  property,  or  thing 
in  action  belonging  to,  or  held  in  trust  for,  the  judgment  debtor,  "except 
where  such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  other  person  than  the  defendant,  the  judgment  debtor  him- 
self." Campbell  y.  Foster,  35  N.  Y.  361.  If  these  views  are  correct,  the 
plaintiff  has  stated  no  sufficient  facts  warranting  the  relief  sought  for  by  his 
complaint.  It  follows,  therefore,  that  the  order  of  the  special  term  overrul- 
ing the  demurrer  should  be  reversed.  Judgments  and  order  reversed,  with 
one  bill  of  costs,  and  leave  granted  to  the  plaintiff  to  amend  bis  complaint  on 
payment  of  the  costs  of  this  appeal,  and  one  bill  of  costs  upon  the  demurrers, 
within  20  days. 

FoLLEiT,  J.,  concurs. 


In  re  Ki,OOK. 
(Supreme  Covrt,  (Jeneral  Term,  Fourth  Department    October,  1SS8.) 

I.  JOBT — COMPETENOT  OF  JURORS— PrBVIOCB  OPINION. 

A  proposed  juror,  on  an  inquisition  de  lunaHeo  {nouirendo,  who  haa  talked  about 
Vbio  matter  of  the  contestant's  sanity  with  the  petiuoner  for  the  inqaisitlon,  with 
whom  he  is  on  friendly  terms,  and,  while  he  has  taken  but  little  interest  in  the  mat- 
ter, has  formed  some  opinion  on  the  question  which  would  require  evidence  to  re- 
move, but  which  he  thinks  could  be  removed  by  evidence,  and  who  states  that  he 
could  and  would  make  an  impartial  inquisition,  U  incompetent. 
S.  Insanitt — Evidence — Opinion  of  Non-Eipebt. 

A  non-expert  witness  who,  after  detailing  a  conversation  with  the  oontestant, 
states  that  ne  is  unable  to  say  whether  the  Impression  made  upon  his  mind  thereby 
was  that  contestant  was  rauonal  or  irrational,  should  not  be  permitted  to  testify 
that  it  seemed  to  him  that  contestant's  mind  was  very  weak.  Following  Holcomb 
V.  Holcomb,  95  N.  Y.  816. 

Appeal  from  Oneida  county  court. 

Simeon  Klock  resided  at  Vernon,  Oneida  county,  N.  T.,  and  was  81  years 
old  when  his  son,  Henry  Klock,  on  the  17th  day  of  November,  1887,  peti- 
tioned the  county  court  to  appoint  a  committee  for  him,  and  that  a  com- 
mission de  lunatico  inquirendo  issue.  The  commission  was  issued  to  one 
John  F.  Tuttle,  who  caused  a  jury  to  be  summoned.  Simeon  Klock  ap- 
peared by  counsel  and  contested  the  allegations  of  the  petition.-  A  juror 
—  Neil  Duress  —  was  examined  on  his  voir  dire,  and  answered  as  follows: 
"Examined  by  Mr.  Jenkins.  1  am  acquainted  with  the  respondent,  Simeon 
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Xlock,  and  with  bis  sons.  I  have  talked  with  Henrj  Klock,  th6  petitioner, 
aboat  tbis  case,  and  about  tiie  property.  I  have  not  taken  much  interest 
in  the  case.  I  have  formed  some  little  opinion.  I  do  not  know  as  I  have 
expressed  it.  I  have  heard  several  stories  alraut  it,  and  have  formed  some 
opinion,  so  that  it  would  require  some  evidence  to  remove  it.  I  have  talked 
with  Henry  Klock  twice  about  it.  I  guess  I  have  heard  lilm  speak  uf  it  more 
than  twice.  I  think  only  three  times  in  all.  I  have  had  no  conversation 
with  him  since  I  was  summoned  as  a  juror.  I  was  summoned  several  days 
ago.  I  am  friendly  with  Henry  Klock.  I  have  formed  an  opihion  with- 
out hearing  the  evidence.  Henry  Klock  talked  with  me  about  subpoena- 
ing me  as  a  witness;  he  did  not  subpoena  me.  Easamined  by  Mr.  Carskad- 
dan.  I  would  try  and  make  an  impartial  inquisition  in  tliis  case  on  the  evi- 
dence, and  I  think  I  could.  I  have  formed  no  opinion  in  this  case  that  cottld 
not  be  overcome  by  the  evidence.  Re-examintd  by  Mr,  Jenkins.  I  did  say 
I  had  formed  some  little  opinion,  and  that  it  would  require  some  little  evi- 
-denoe  to  overcome  it.  I  have  not  beard  Henry  say  anything  about  the  prop- 
erty." The  juror  was  challenged  by  Simeon  Klock,  for  cause,  which  being 
overruled,  he  was  then  challenged  peremptorily,  and  this  challenge  was  also 
-overruled.  Exception  was  idso  taken  to  the  adaiission  of  the  evidence  of  one 
Douglas,  the  substance  of  which  is  stated  in  the  opinion.  The  inquisition  re- 
sulted in  a  verdict  of  iiisanity,  which,  when  the  inquisition  was  returned  to 
the  county  court,  was  confirmed,  and  a  committee  appointed  for  Klock,  who 
appeals. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Follbttt,  JJ. 

Edtoin  a.  Butterfield,  for  appellant.     C.  Carskaddan,  for  respondent. 

HABDm,  P.  J.  Section  2330  of  the  Code  of  Civil  Procedure  provides  for 
a  precept  to  the  sheriff,  requiring  him  to  notify  not  less  than  12  nor  more  than 
24  indifferent  persons  qualified  to  serve,  and  not  exempt  from  serving,  as  trial 
jurors  in  the  same  court,  to  appear  before  the  commissioner  at  a  specified  time 
and  place  within  the  county,  to  make  inquiry  as  commanded  by  the  commis- 
sioner. The  sheriff  must  notify  the  jurors  accordingly,  and  must  return  the 
precept,  and  the  names  of  the  persons  notified,  to  the  commissioner,  at  the 
time  and  place  specified  in  the  precept.  The  commissioners,  or  a  majority  of 
them,  must  determine  a  challenge  made  to  a  juror.  In  TebouVs  Case,  9 
Abb.  Fr.  211,  it  was  held  that  if  a  finding  in  such  a  proceeding  as  the  one 
before  us  was  induced  "by  any  bias  or  opinion  previously  formed,"  there, 
should  be  a  new  trial.  In  Re  Wager,  6  Paige,  11,  the  chancellor  declared  that 
it  was  the  duty  of  the  sheriff  "to  select  and  summon  such  jurors  as  bethought 
proper,  and  who  were  indifferent  in  relation  to  the  matter;  that  the  commis- 
sioners were  only  aathoilzed  to  decide  upon  the  validity  of  challenges  to  jur- 
ors so  selected."  Following  that  ruling,  it  is  said,  in  Barbour's  Chancery 
Practice,  (Ed.  1843,  vol.  2.  p.  232:)  "The  commissioners  are  authorized  to 
decide  upon  the  validity  of  challenges  to  jurors."  The  same  rule  is  repeated 
in  the  edition  of  1875,  (volume  2,  p.  233.)  Section  1176  of  the  Code  of  Civil 
Procedure  provides  that  "upon  the  trial  of  an  issue  of  fact,  joined  In  a  civil 
action  in  a  court  of  record,  or  not  of  record,  each  party  may  peremptorily  chal- 
lenge not  more  than  two  of  the  persons  drawn  aa  jurors  for  the  trial."  It  is 
claimed,  however,  by  the  respondent,  that  the  technical  language  of  that  sec- 
tion does  not  apply  to  the  proceedings  before  ns.  However  that  may  be,  we 
are  of  the  opinion  that  a  contesting  party,  upon  a  hearing  before  a  commis- 
sioner, should  be  allowed  to  challenge  jurors  in  accordance  with  the  practice 
prescribed  for  the  guidance  and  government  of  courts  in  obtaining  an  impartial 
jury.  We  think  the  learned  commissioner  committed  an  error  when  he  re- 
fused to  hold  that  the  juror  was  not  "an  indifferent  person,"  and  in  deter^ 
mining  the  challenges  adversely  to  the  appellant. 

In  a  proceeding  so  important  as  the  character  of  the  one  in  which  the  ques- 
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tion  arises,  which  may  result  not  only  in  commlttingthe  custody  of  the  person, 
but  the  custody  of  the  property,  of  the  party  proceeded  against,  to  another, 
great  care  and  caution  should  pi-evail;  and  a  juror  ought  not  to  sit  who  con- 
fesses that  be  has  formed  an  opinion,  "and  that  it  would  require  some  little 
evidence  to  overcome  it. "  Lord  v.  Broton,  5  Denio,  345 ;  Qreeiifield  v.  People, 
74  N.  Y.  283.  Chapter  427  of  the  Laws  of  1873  provides  that  the  determina- 
tion in  respect  to  challenges  of  jurors,  both  in  civil  and  in  criminal  cases,  may 
he  reviewed.  Chapter  475  of  the  Laws  of  1872,  in  relation  to  challenges  of 
jurors  who  had  previously  formed  or  expressed  an  opinion  or  had  an  impres- 
sion in  respect  to  the  circumstances  involved  in  a  trial,  only  relates  to  crimi- 
nal cases,  and  that  statute  could  not  be  invoked  to  aid  the  ruling  before  us. 

In  Holcomb  v.  ffolcomb,  95  N.  Y.  316,  the  rule  is  laid  down  in  respect  to 
non-expert  witnesses,  and  the  extent  given  to  which  their  examination  may 
be  made,  and  their  opinion  delivered;  and  it  ia  said  that  where  they  have  "tes- 
tified to  facts  within  their  knowledge  and  observation,"  they  may  character- 
ize them  as  rational  or  irrational ;  that  the  testimony  from  such  witnesses  must 
be  limited  to  their  conclusions  from  the  facts  testitied  to  by  them.  The  wit- 
ness Douglas  was  allowed  to  testify,  against  an  objection,  that  the  impression 
formed  upon  his  mind  was  that  Klock  was  failing  very  fast,  physically  as  well 
as  mentally.  When  the  direct  question  was  put  to  him  as  to  the  impression 
that  was  made  upon  his  mind  by  the  talk  which  he  had  detailed  as  to  being 
rational  or  irrational,  the  witness  was  unable  to  answer  iu  accordance  with 
the  rule  stated  in  Holcomb  t.  Holcomb,  supra,  but  the  commissioner  allowed 
the  evidence  to  stand,  in  which  the  witness  said:  "It  seemed  to  me  that  his 
mind  was  very  weak,  but  I  could  not  call  it  rational  or  irrational."  We 
think  the  order  of  confirmation  should  be  set  aside,  together  with  the  finding 
of  the  jury,  and  that  a  trial  should  be  had  in  the  county  court  of  Oneida 
county,  of  the  questions  of  fact  arising  upon  the  competency  of  Simeon  Klock. 
Findings  of  the  jury  set  aside,  and  the  order  of  confirmation  reversed,  and  a 
new  trial  of  questions  of  fact  ordered  before  a  commission,  and  a  jury  to  be 
appointed  by  the  county  court  of  Oneida  county,  with  the  costs  of  this  appeal 
to  abide  the  final  award  in  the  proceeding.    AU  concur. 


Wkight  «.  Stbaouse,  B.  &  N".  Y.  B.  Co. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    October,  18S8.) 

1.  Equitt — ^Adequxte  Rehedt  A.T  Lxw — CHA.NOINO  CouBSB  Or  Stbsui. 

A  railroad  company  diverted  a  stream  of  water  flowing  under  its  track  throueh 
plaintlfl'B  land  from  its  natural  channel,  by  causing  it  to  flow  along-side  of  tas 
track  to  a  point  about  8U0  feet  distant,  on  said  land,  where  a  new  culvert  was  built, 
tbrouKh  wnich  the  stream  was  turned.  Through  this  srtiflcial  channel,  in  case  of 
heavy  freshets,  stone  and  gravel  were  brought  down,  and  deposited  on  the  land. 
Held,  that  the  plaintiff  could  resort  to  equity  to  compel  the  railroad  company  to 
restore  the  stream  to  its  original  channel. 

Sl  Tbbspass — FosuxB  Action— SuBSEQUBNT  Daiuoes — Res  JmiiaAT^ 

Where  a  suit  brought  for  damages  to  plaintiff's  land,  caused  by  the  diversion  of 
a  stream  of  water  from  its  natural  channel,  ia  compromised  and  discontinued,  such 
settlement  is  no  bar  to  another  suit  for  damages  subsequently  accruing  from  the 
same  cause. 

8.  IiiMiTATioN  of  AcnoNS— Runnino  o»  Statute — Ncisajjoe.   . 

The  statute  of  limitations  does  not  begin  to  run  against  an  action  for  a  nuisanoa 
caused  by  the  diversion  of  a  stream  from  its  natural  channel  so  long  as  such  diver- 
sion is  continued. 

Appeal  from  special  term,  Broome  county. 

Appeal  from  a  judgment  awarding  the  plaintiff  a  mandatory  Injunction  re- 
quiring the  defendant  to  restore  to  its  original  channel  a  stream  of  water  ad- 
judged to  have  beer  iiverted  by  it  to  the  injury  of  the  plaintiff,  and  award- 
ing damages  sustainvi  by  reason  of  such  diversion. 

Argued  before  Hardin,  P.  J.,  and  Kennedy  and  Follbtt,  JJ. 
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LottU  Marshall,  for  appellant.    JoJm  A.  Collier  Wright,  for  respondent. 

Kxsssar,  J.  In  1830  the  late  John  A.  Collier  became  the  owner  of  a  tract 
of  land  comprising  about  218  acres,  situate  north  of  and  near  the  present 
boundary  of  the  city  of  Binghamton,  in  the  county  of  Broome.  He  contin* 
ued  the  owner  of  said  lands  until  his  death,  which  occurred  in  March,  1873. 
About  the  year  1853  the  Syracuse  &  Binghamton  Railroad  Company,  the  de- 
fendant's predecessor,  obtained  from  said  Collier,  by  grant,  a  strip  of  land 
running  across  said  tract  north  and  south,  upon  which  the  railroad  now  op- 
erated by  the  defendant  was  about  that  time  built.  At  a  point  near  where 
the  railroad  crosses  the  north  line  of  said  land  a  stream,  formed  in  part  by 
water  from  springs  and  in  part  by  surface  water,  flowing  to  the  south-west, 
crossed  under  said  railroad  track,  in  its  natural  channel,  through  a  culvert 
built  by  the  company,  and  thence  upon  the  Collier  lands,  lying  on  the  west- 
erly side  of  the  same,  and  thence  on  in  a  south-westerly  direction  across  said 
land.  This  remained  the  condition  until  about  1871,  before  which  time  much 
annoyance  and  trouble  had  been  occasioned  the  said  railroad  company  by  the 
deposit  of  earth,  stone,  and  other  debris  upon  its  track,  brought  down  by  the 
water  in  the  stream  in  times  of  high  water  in  the  spring,  etc.  To  sucli  an 
extent  did  this  occur  that  it  obstructed  the  passage  of  trains,  and  imposed 
great  danger  upon  the  traveling  public.  During  said  year  1871  the  defend- 
ant, to  remove  this  danger,  and  the  impediment  thus  occasioned,  closed  said 
culvert  so  originally  built,  and  caused  the  water  in  said  stream  to  flow  in  a 
channel  made  by  it  for  that  purpose  south  along  the  easterly  side  of  its  track 
and  upon  its  lands  a  distance  of  about  300  feet,  at  which  point  a  new  culvert 
was  built,  and  the  water  turned  and  caused  to  run  through  it  upon  said  Col- 
lier land,  entering  upon  the  same  about  that  distance  south  of  the  place 
where  it  naturally  flowed,  and  was  then  returned  to  the  old  channel  at  or 
near  that  point.  Usually  little  or  no  water  flows  through  said  channel,  but 
in  time  of  freshets  large  quantities  of  stone,  sand,  and  gravel  are  washed 
from  the  hills,  and  brought  down  and  deposited  upon  the  land  on  the  west 
Bide  of  said  railroad.  These  lands  were  for  many  years  prior  to  the  com- 
mencement of  this  action  used  as  meadow  lands. 

Collier,  by  his  la§t  will,  nominated  Elizabeth  Collier  his  executrix,  and 
vested  in  her  the  power  to  alienate  the  lands  of  which  be  should  die  seised. 
This  will  was  duly  proven,  and  letters  testamentary  granted  to  her  in  April, 
1878.  After  the  construction  of  the  new  culvert  by  defendant,  stone,  gravel, 
and  sand  were  brought  down  said  stream,  and  deposited  on  said  meadow- 
land,  in  ciise  of  heavy  freshets.  One  of  these  occurred  in  1882.  A.t  this  time 
the  title  to  the  lands  had  become  vested  in  the  plaintiff  by  grant  from  the  ex- 
ecutrix of  the  Collier  estate.  By  this  freshet  a  large  quantity  of  stone  and 
gravel  was  carried  upon  said  meadow-lands,  and  distributed  over  a  portion 
thereof,  occasioning  considerable  damage  to  the  premises.  This  action  is 
brought  to  compel  the  said  defendant  to  remove  the  obstruction  placed  in  the 
original  channel  of  said  stream  at  tlie  point  where  it  crossed  under  said  rail- 
road, and  to  restore  the  same,  so  tliat  the  water  shall  run  and  flow  through  it 
as  it  naturally  did,  and  was  wpnt  to  do;  as  well,  also,  to  recover  the  damage 
sustained  by  the  plaintift  by  reason  of  the  premises. 

The  contention  by  the  defendant  is  that,  the  acts  complained  of  being  in 
the  nature  of  a  trespass,  the  plaintiff  has  an  ample  remedy  at  law  to  recover 
damages,  and  therefore  that  a  court  of  equity  has  no  cognizance  of  the  ques- 
tion. While  it  may  be  stated  as  a  general  proposition  that  a  simple  trespitss 
upon  the  lands  of  another  furnishes  no  ground  for  interference  by  a  court  of 
equity  to  restrain  its  commission,  this  rule  does  not  apply  where  the  injury 
is  such  that  it  is  not  susceptible  of  adequate  pecuniary  compensation  in  dam- 
ages, or  where  it  is  one  the  continuance  of  which  would  cause  a  continu.iUy 
recurring  grievance.  1  High,  Inj.  §  739;  N'e'j)  York  v.  Jlapei,  ti  .Joli.is.  (Jh. 
v.3s.Y.8.no6— 31 
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46;  Railroad  Co.  y.  Artcher,  6  Paige,  83.  A  trespass  which,  tfom  lottg 
continuance,  has  grown  into  a  nuisance,  may  be  enjoined  to  prevent  multi- 
plicity of  salts.  Adams  v.  Popham,  76  N.  T.  410;  MttcM.1  v.  Dai«,  &  VeB. 
147;  Hanson  V.  Gardiner,  7  Ves.  805;  Wood,  Nuis.  137;  PMntgg'T.  Ottfo/ 
Aug-U9ta,  47  Oa.  268.  The  distinction  between  a  trespass  and'  a*  ntiisance 
consists  in  the  former  being  a  direct  infringement  of  one's  rights  of  property, 
while  in  the  latter  the  infringement  iB  the  result  of  an  act  wrongful  in  itself, 
but  only  so  from  the  consequences  which  may  flow  from  it.  In  the  one  case 
the  injury  is  immediate;  in  the  other,  consequential,  and  generally  results 
from  some  act  committed  beyond  the  limits  of  the  property  affected.  In  this 
case  the  acts  complained  of,  and  wliich  it  is  contended  were  committed  by  the 
defendant,  were  committed  upon  its  own  land.  The  Injury  sustained  by  the 
plaintiff  was  simply  consequential.  The  wrong  was  a  continuous  one,  and 
the  reSirtts  were,  or  might  be,  of  frequent  and  continued  occurrence.  Within 
the  rule  suggested  it  is  quite  apparent,  upon  well-settled  principles,  that  this 
is  a  case  where  the  injured  party  may  apply  to  a  ooirrt  of  equity  for  relief. 
The  acts  of  the  defendant,  atlthoiigh  done  upon  its  own  land,  and  notp«r  ae  a 
trespass  upon  the  plaintiff,  were,  nevertheless,  such  thatthe  consequences  likely 
to  result,  and  which  did  from  time  to  time  result,  in  injury  to  the  plaintiff, 
rendered  them  nnlawf  u'l,  and  in  violation  of  the  plaintiff's  rights.  It  being 
wfthiB  the  power  of  the  defendant  to  remedy  the  injury  and  restore  the  plain- 
tiff, this  court  may,  by  a  mundfttory  injunction,  require  it  to  undo  its  own  il- 
legal acts,  and  to  restore  the  injured  party  to  the  position  he  occupied  before 
and  at  the  time  such  illegal  act  was  dlone,  (1  High,  Inj.  §  70t$;)  and  this  al- 
though the  injury  is  only  occasional,  {Campbell  v.  Seamtin,  63  TS.  Y.  568.) 
Ko  exceedin'g  hardship  will  rest  upon  the  defendant  by  holding  it  to  legal  re- 
sponsibility in  this  regard.  If,  as  suggested  by  the  learned  counsel  for  the 
appellant,  the  stream  cannot  be  restored  to  its  original  channel  without  great 
danger  to  the  property  of  the  defendant  and  to  the  safety  to  the  public  at 
large,  except  such  restoration  is  attended  with  great  expense,  a  remedy  will 
be  found  under  the  laws  relating  to  that  subject  by  which  it  may  legally  ac- 
quire the  right  to  do  the  acts  which,  in  violation  of  law,  it  has'  assumed  to 
perform.  The  rights  of  property  are  surronnded  by  all  the  safeguards  which 
experience  has  demonstrated  are  necessary  for  their  protection,  and  the  as- 
sumption of  a  power  on  the  part  of  individuals  or  corporations  to  invade  them 
cannot  be  sanctioned,  even  indirectly,  by  any  action  on  the  part  of  tliose  to 
whom  the  protection  and  enforcement  of  legal  rights  is  committed. 

It  appeared  upon  the  trial  that  prior  to  1882,  and  while  Elizabeth  C!olli«F 
was  in  possession  of  the  lands  in  question,  a  similar  injury  occurred  to  her  by 
stone,  gravel,  and  other  debris  being  washed  on  said  lands  through  the  arti- 
ficial channel  made  by  the  defendant;  that  she  bronght  an  action  to  recover 
the  damages  thus  sustained.  An  issue  was  made  thereon,  and  the  same  wa« 
subsequently  settled  by  the  parties,  the  defendant  paying  her  a  sum  of  money 
for  the  damage  so  done,  and  the  action  was  thereupon  Aseontinned.  It  is 
urged  by  the  appellant  that  this  is  a  bar  to  any  further  action  for  damages, 
although  occurring  subsequent  to  the  bringing  of  the  first  suit.  It  appears 
that  the  matter  settled  was  the  damage  the  plaintiff  in  that  action  had  sus> 
tained.  No  right,  directly  or  indirectly,  was  secured  in  the  defendant  to  hare 
the  water  continue  to  run  and  flow  through  the  artificial  channel  created 
by  it.  It,  after  such  settlement  in  this  regard,  was  left  exactly  as  it  was 
before  and  at  the  time  such  settlement  was  made,  so  far  as  any  subseqnently 
occurring  damages  are  concerned.  Hanse  v.  Cowing,  1  Lane.  288.  If  right 
in  the  conclusion  that  the  acts  of  the  defendant  had  become  a  private  nuisance, 
then  a  cause  of  action  accrued  to  tlie  plaintiff  from  day  to  day,  and  so'  long  as 
the  same  was  maintained  and  continued;  and  thestatute  of  limitations,  either 
of  six  or  ten  years,  which  the  defendant  invokes  for  its  protection,  does  not 
apply.    Staple  v.  Spring,  10  Mass.  74;  Mayor  v.  Cunliff,  2  N.  Y .  174;  Camp- 
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Ml  T.  Seaman,  supra;  Reed  v.  State,  108  K.  Y.  407-414. 15N.  E.  Bep.  785. 
It  is  urged  by  the  appellant  that  the  damageB  adjudged  to  the  pliuntiff  are 
excessive,  and  far  exceed  those  sustained  by  h«r.  An  examination  of  the  evi- 
dence npon  this  branch  of  the  case  seems  to  justify  the  ^dgnent  in  this  re- 
gard. For  instance,  Riissel  Bump,  a  witness  catled,  testiOed:  "In  the  spring 
of  1882  there  wiis  a  large  deposit  of  sand  and  gravel  near  where  it  broke 
through  the  fence,  and  it  was  spread  more  or  less  all  over  the  meadows.  *  •  * 
Last  year  I  should  think  there  was  an  acre  or  an  acre  and  a  half  that  was  en- 
tirely spoiled,  80  far  as  the  crops  were  concerned,  from  the  gravel ;  and  there 
were  several  acres  that  were  more  or  less  injured.  *  *  *  i  siiould  think: 
that  eight  acres  of  the  meadow  were  subject  to  overflows  from  this  stream  in 
its  present  condition.  Know  the  value oi  this  land.  It  is  worth  two  or  three 
hundred  dollars  per  acre  without  the  gravel  on  it.  Where  the  gravel  is 
flooded  to  the  depth  I  speak  of,  it  is  worthless,  so  far  as  any  producing  ca- 
pacity is  concerned,  and  it  injures  the  other  more  or  less."  Other  witnesses 
speak  upon  tliis  subject,  and  each  makes  the  damage  considerable.  We  do  not 
t^ink  we  should  be  justifled  in  concluding  that  the  trial  jndg>e  Berioosly  erred 
in  respect  to  the  damages  sustained  by  the  plaintiff.  Judgment  is  therefore 
affirmed,  with  costs.    All  concur. 


UiTBTAUGH  t>.  New  York  Cent,  ft  H.  B.  B.  Oo. 

(Supreme  Court,  Oeiural  Term,  Fourth  Department    October,  1888.) 
1.  Maoteb  1.ND  SsBVAinv-RiBKS  or  BxFLOYiatHT— Uksats  Machihbbt— Latikt  D«- 

FBOTS. 

Whore  defects  In  the  internal  constmctlon  of  an  emeiy-wheel  ore  not  apparent 
or  visible,  and  are  unknown  tb  one  who  attempts  to  operate  It,  he  doe*  not  assum* 
the  risks  and  perils  arising  from  such  defects.* 

5.  Sake— CONTBIBUTORT  Kboliobnoe. 

Where  it  appears  that  there  were  defects  in  the  internal  oonstroetion  of  the  em- 
ery-wheel, and  that  It  was  unbalanoed,  the  fact  that  the  plaintiif  oontinned  to  nse 
the  wheel  after  discovering  that  it  was  out  of  true  was  merely  a  oinnuastanoe  to 
go  to  the  jury  on  the  q^uestion  of  oontributory  negligence. 

8.   BaJIS— EVISINCB. 

Where  con tribntoiy  negligence  was  alleged  on  the  part  of  the  platntiifin  mnning 
the  wheel  out  of  true,  a  question  put  to  a  witness  as  to  whether  be  wonld  oonsent  to 
nm  a  wheel  oat  of  balanoe  a  thousand  revolutions  a  minute  was  property  excluded. 
4.  Saki — Dua  Cabb — Ofhtion  Bvidbnok. 

A  question  put  to  a  witness  as  to  what  he  would  say  of  the  prudenoa  of  an  oper- 
ator who  in  polishing  a  bar  shonld  take  one  hand  off  the  bar,  etc.,  was  properly  ex- 
cluded, as  ealling  for  the  opinion  of  the  witness. 

6.  Samb — EzrEXT  Testtuoitt. 

A  witness  who  has  used  emery-wheels  for  a  number  of  years,  and  had  built  them 
himself,  is  qualified  to  speak  as  to  the  construction  of  an  emery-wheel  which  burst 
and  injured  plaintiff,  and  it  was  not  error  for  the  court  to  so  charge. 
8.  Saxb— In8tbiictio:7S. 

Where  the  explosion  was  the  joint  resnlt  of  defects  In  the  internal  constructioD 
of  the  wheel,  and  from  Its  being  out  of  true,  for  the  former  of  which  causes  only 
was  defendant  chargeable,  an  instruction  that  the  fact  that  the  defendant  is  not 
liable  for  the  latter  cause  does  not  relieve  faim  from  liability  for  the  former  Is  er- 
roneous, where  there  is  no  charge  that  the  defendant  is  not  Uable  unless  the  acci- 
dent would  not  have  happened  but  for  the  defects  in  the  internal  oonstruction  of 
Uie  wheeL 

7.  SAua— VsBDioT— Whbn  not  EzcEASiva. 

Where  it  appears  that  plaintiff  lost  three  fingers,  and  received  injuries  to  hi* 
wrist,  and  arm,  that  he  suffered  great  pain  directly  after  the  accident,  that  he  wa» 
a  married  man  with  one  child,  and  was  receiving  tl.50  a  day  at  the  time  of  the  acci- 
dent, a  verdict  of  16,000  is  not  excessive. 

Appeal  from  circuit  conrt,  Herkimer  county. 

'Respecting  the  servant's  knowledge  of  defects  in  machinery  as  affecting  the  risks 
of  employment  assumed  by  him,  see  Rogen  v.  Morgan's  Sous'  Co.,  1 N.  Y.  Supp.  378,  and 
note;  Railway  Co.  v.  Crenshaw,  (Tex.)fl  S.  W.  Rep.  262,  and  note;  Coffey  v.  Chapal,  a 
K.  y.  Bapp.  013,  and  note ;  Carey  v,  Arlington  Mills,  (Mass.)  19  N.  E.  Rep.  — ,  and  note. 
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Action  by  William  Murtsagh  against  the  New  York  Central  A  Hudson 
River  Bail  road  CSompany,  for  injuries  caused  by  tbe  explosion  of  an  emery- 
wlieel  operated  by  plaintiff  in  one  of  the  repair  shops  of  tbe  company.  The 
wheel  was  used  for  polishing  pieces  of  metal,  and  was  made  in  segments  or 
sections,  so  cut  that  the  grain  and  the  joints  between  the  segments  in  each 
layer  ran  from  the  circumference  to  the  center  of  the  wheel.  There  was  evi- 
dence that  the  lumber  with  which  the  wheel  was  made  was  not  thoroughly 
seasoned.  A  verdict  of  $6,000  was  rendered  for  plaintiff,  and  defendant  ap- 
peals from  the  judgment  entered  thereon,  and  from  an  order  den3ring  a  motion 
for  H  new  trial. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

Ashbel  Green,  for  appellant.  E.  La  Orange  Smith  and  A.  If.  MUls,  for 
respondent. 

Hardin,  P.  J.  Upon  the  evidence  before  the  jury  it  was  a  question  of 
fact  whether  tbe  wheel  was  properly  constructed  or  not;  whether  the  defend- 
ant had  discharged  its  duty,  which  required  of  it  "to  furnish  reasonably  safe 
and  suitable  appliances,  such  as  a  prudent  man  would  furnish  if  his  own  life 
were  exposed  to  the  danger  that  would  result  from  unsuitable  or  defective  ap- 
pliances." Burke  v.  Witherbee,  98  N.  Y.  565.  We  must  assume,  therefore, 
that  the  jury  have  found  the  defendant  was  guilty  of  negligence  in  providing 
for  the  use  of  the  plaintiff  an  unsafe,  defective,  and  insecure  emery-wheel. 
The  defective  construction  of  the  emery-wheel  was  not  apparent  or  visible 
or  known  to  the  plaintiff.  He  therefore  was  notchargeable  with  notice  of  its 
internal  structure  or  condition,  and  that  it  was  improperly  built,  and  not  in 
accordance  with  the  most  approved  plans  for  construction  of  such  wheels. 
There  was  some  evidence  tending  to  show  that  the  wheel  was  untrue  or  un- 
balanced in  its  operation,  and  tliat  tbe  plaintiff  discovered  the  same,  and 
called  the  attention  of  his  superiors  to  it,  received  directions  and  instructions 
from  them  in  respect  to  remedying  the  same,  and  some  efforts  were  made  to 
remedy  the  untrueness,  wliich  did  not  prove  wholly  successful.  BecHUse  the 
plaintiff  continued  to  use  the  emery-wheel  after  he  had  discovered  that  it  was 
untrue  and  unbalanced,  tbe  learned  counsel  for  tbe  defendant  insists  tliat  there 
can  be  no  recovery  in  this  action. 

The  learned  trial  judge  stated  to  the  jury  that  the  plaintiff  must  make  out 
to  their  satisfaction,  viz.:  "That  be  has  been  injured  by  reason  of  some  neg- 
ligence on  the  part  of  the  defendant,  and  that  no  negligence  on  his  part  con- 
tributed to  the  result.  If  both  of  these  are  found  by  you  to  your  satisfitction 
in  this  case,  then  you  will  come  to  the  question  of  damages;  if  both  are  not 
found,  then  the  defendant  is  entitled  to  your  verdict."  Later  on,  in  dealing 
with  certain  requests  that  were  made  to  liim.the  learned  judge  observed,  viz.: 
"I  suppose  we  understand  that  my  view  which  I  presented  to  the  jury  is  tliat 
it  is  not  a  bar  to  this  action,  (to-wit,  that  the  wheel  was  out  of  true,)  but  it 
is  a  matter  to  be  by  them  considered  in  deternnning  whether  or  not  there  was 
contributory  negligence  on  the  part  of  the  plaintiff."  It  must  be  assumed 
that  the  jury  have  found  that  tiie  plaintiff  did  not  cause  the  wheel  to  be  un- 
true, or  contribute  to  its  unbalanced  condition.  It  must  also  be  assumed  that 
be  did  not  know  of  the  defect  in  the  construction  of  the  wheel ;  therefore  he 
did  not  assume  the  risks  and  perils  to  which  he  was  subjected  by  reason  of 
the  defective  condition  of  the  wheel.  Gibson  v.  Railway  Co.,  63  N.  Y.  449; 
Scans  V.  Hailroad  Co.,  12  Hun,  291.  This  case  is  therefore  unlike  Be  Forest 
v.  Jewett,  88  X.  Y.  269.  It  more  nearly  resembles  Plank  v.  Railroad  Co., 
60  N.  Y.  607.  In  the  latter  case  there  was  no  evidence  that  tbe  deceased  "had 
actual,  present  knowledge  of  the  existence  of  the  ditch"  which  caused  the 
injuries.  See  opinion  of  Tkacy,  J.,  in  i)8  i^'orest  v. /etoeM,  88  N.Y.  269.  If 
the  plaintiff  had  known  of  the  defective  condition  of  the  wheel,  and  continued 
in  its  use,  a  different  que^ition  would  have  arisen  from  the  one  now  presented. 


Digitized  by 


Google 


8ap.  Ct]  UURTAUGB  V.  KEW   TO&E   CENT.  &    H.  R.  R.  00.  485 

We  think  there  is  no  force  In  the  exception  taken  to  the  ruling  of  the  court 
"that  the  witness  had  been  shown  presumptively  qualified  to  speak  in  respect 
to  the  construction  of  the  emery-wheel  in  question."  The  witness  had  used 
them  in  different  factories  for  seven  years.  Nor  in  a  similar  ruling  in  respect 
to  the  competency  of  the  witness  Baker.  The  witness  had  stated  that  he  had 
been  for  a  number  of  years  engaged  in  the  polishing  department  of  Ilion,  and 
that  he  had  wheels  there  that  he  bad  used  for  20  years ;  tliat  he  had  had  charge 
of  the  shop  and  men,  and  the  machinery  in  it;  and  that  he  bad  polishing 
wlieels  built,  and  built  them  himself.  The  witness  added,  viz.:  "The  very 
fact  of  the  grain  running  to  the  center,  alone,  is  enough.  That  makes  it  no 
better  than  cutting  off  the  ends  of  a  log  and  making  a  wheel  out  of  tliat." 

The  ruling  at  folio  174  was  not  erroneous.  The  abstract  question  put  to 
the  witness  as  to  whether  he  would  consent  to  run  a  wheel  out  of  balance  a 
thousand  revolutions  a  minute  or  not,  was  properly  excluded.  The  question 
put  to  the  witness  as  to  what  he  would  "say  as  to  the  prudence  and  care  of 
the  operator  of  a  wheel,  polishing  a  bar  three  and  one-half  feet  long,  and 
three  inches  in  width,  weighing  40  pounds,  taking  one  hand  off  the  bar,  and 
leaving  it  on  the  wheel,  controlled  with  only  one  hand, "  was  excluded,  and  we 
think  properly.  Whether  the  act  embraced  in  the  question  was  a  prudent  or 
careful  one  was  a  question  of  fact  for  the  jury  to  determine,  after  a  carefully 
detailed  statement  of  all  the  facts  relating  thereto.  The  question  proposed  to 
substitute  the  opinion  of  the  witness  on  the  question  of  "prudence  and  care." 
We  think  it  was  not  error  to  exercise  the  discretion  in  cross-examination,  in 
resjject  to  whether  the  witness  made  some  other  wheel  on  some  other  occasion 
to  do  small  jobs  on.    It  did  not  relate  to  the  issue  involved  here. 

It  is  Insisted  that  the  damages  awarded  by  the  jury  are  excessive.  It  ap- 
pears in  the  evidence  that  Drs.  Lehr  and  Skiff  treated  the  plaintiff;  that  he 
lost  three  Qngers,  and  that  his  hand  did  not  get  well  until  some  eight  months 
thereafter;  and  that  it  became  necessary  for  Dr.  Hosford  to  probe  it,  and  take 
out  the  bone;  and  that  some  of  the  bone  came  out  from  the  wrist,  and  that 
the  left  wrist  is  stiff  now.  It  also  appeared  that  the  plaintiff  was  receiving 
61.50  a  day  at  that  time;  that  he  was  a  married  man  with  one  child.  It  ap- 
peared that  the  plaintiff  suffered  a  great  deal  of  pain  directly  after  the  acci- 
dent, and  that  he  was  nervous,  excitable,  and  sometimes  delirious.  The  in- 
jured arm  and  wrist  were  exhibited  to  the  jury.  In  such  cases  "the  bodily 
pain  and  suffering  is  part  and  parcel  of  the  actual  injury,  for  which  the  in- 
jured party  is  as  much  entitled  to  compensation  in  damages  as  for  loss  of 
time  or  the  outlay  of  money."  Morse  v.  Railroad  Co.,  10  Barb.  621.  In 
Caldwell  v.  Murphy,  1  Duer,  233,  it  was  held  that,  "in  an  action  for  an  injury 
tu  the  person,  the  circumstances,  condition  in  life,  and  pursuits  of  the  plain- 
tiff may  properly  be  given  in  evidence,  in  order  to  enable  the  jury  to  deti^r- 
mine  the  extent  of  his  actual  damages;"  and  also  held  that  "an  inquiry  into 
the  probable  consequences  of  the  injury,  as  transitory  or  permanent,  is  emi- 
nently proper."  Affirmed,  11  N.  Y.  416.  In  Curtis  v.  Railway  Co.,  18  N. 
Y.  584,  it  was  held,  viz. :  That  "damages  recoverable  for  bodily  pain  and  suf- 
fering, by  a  person  injured  by  the  negligence  of  another,  are  not  limited  to 
that  incurred  before  the  trial,  but  extend  to  such  future  suffering  as  the  evi- 
dence renders  it  reasonably  certain  must  necessarily  result  from  the  injury." 
We  see  no  occasion  to  declare  that  the  jury  was  moved  by  passion,  prejudice, 
or  corruption  in  determining  the  amount  of  the  verdict  upon  the  evidence  and 
exhibits  before  them. 

Whether  the  plaintiff  was  guilty  of  contributory  negligence  on  the  occasion 
that  he  received  the  injuries  or  not  was  a  proper  question  for  the  jury,  under 
the  instructions  delivered  to  them  by  the  learned  trial  judge.  But  a  more  seri- 
ous question  arises  from  the  following  portion  of  the  judge's  charge:  "That 
if  the  accident  was  the  joint  result  ot  the  internal  construction,  and  of  its  be- 
in^  out  of  true,  the  joint  result  of  those  two  causes,  then  the  fact  that  the 
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company  might  not  or  vould  not  be  responsible  for  it,  because  of  Its  being 
oat  of  truev  would  not  relieve  the  company  from  the  liability  with  reference  to 
the  other;  that  ia  to  aay,  if  a  result  happens  jointly  from  two  causes,  and  the 
-defendant  ia  chargeable  with  one  of  those  causes,  then,  so  far  as  that  point 
would  be  concerned,  so  far  the  defendant  would  be  liable,  unless  the  plain- 
tiff himself  was  chargeable  with  the  other  cause.  If  a  result  is  produced  by 
the  joint  negligence  at  the  defendant  and  a  third  party  outside  of  a  case,  then 
^at,  under  the  lav,  is  deemed  negligence  on  the  pait  of  the  defendant;  he  be- 
ing then,  in  such  caee,  one  of  the  joint  actors.  Then,  if  the  plaintiff  is  not 
negligent,  so  far  the  cause  of  action  will  be  maintained.  So  that  in  this 
-case,  if  this  leault — Uiia  bursting  of  the  wheel— was  produced  solely  by  the  in- 
ternal constiuctloa  of  the  wheel,  then  you  have  a  right  to  say.  if  the  wheel 
was  not  properly  built,  that  the  defendant  was  negligent.  So  you  would  have 
a  right  to  My  that  the  defendant  was  negligent,  provided  it  was  the  joint  i-e- 
•ult  of  the  internal  construction,  and  of  its  being  out  of  true;  provided,  how- 
ever, that  the  plaintiff  himself  was  not  responsible  for  its  being  ont  of  true. 
£o  that  if,  under  either  of  those  views,  you  come  to  the  conclusion  that  this 
defendant  was  negligent,  then  you  will  come  to  the  other  proposition,  and  the 
real  basis  of  this  action,  as  to  whether  or  not  the  plaintiff  himself  was  care- 
less,— whether  he  by  any  fault  of  his  own  contributed  to  the  result"  By  this 
•charge  the  learned  judge  failed  to  instruct  the  jury  that  the  defendant  would 
not  be  liable  for  the  negligence  in  what  he  termed  the  "internal  construction 
•of  the  wheel."  unless  the  accident  would  not  have  occurred  but  for  such  neg- 
ligence. The  effect  of  the  charge  was  to  lead  the  jury  to  understand  that  if 
the  defendant  was  negligent  in  constructing  the  wheel  it  was  liable,  although 
the  accident  might  have  occurred  by  reason  of  its  being  out  of  true,  and  inde- 
pendent of  such  negligent  construction.  The  vice  of  this  charge  rests  in  the 
fact  that  the  jury  were  instructed  that  the  defendant  was  liable  to  the  plain- 
tiff for  an  act  of  n^igence,  which,  concurring  with  another  act,  for  which  it 
was  not  liable,  produced  the  plaintiff's  injury,  although  the  accident  might 
have  occurred  without  the  negligence  for  which  defendant  was  liable.  In 
the  case  of  Sing  v.  City  qf  Cohoes,  77  27.  Y.  83.  89.  90,  it  was  held  where, 
without  any  fault  on  the  part  of  the  driver,  bis  horse  became  frightened  and 
unmanageable,  and  ran  away,  and  this,  with  a  culpable  defect  in  the  high- 
way, produced  the  injury,  the  municipality  ia  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  such  defect.  In  delivering  the  opinion  of  the 
«ourt  in  that  ease  Eabl,  J.,  says:  "When  several  proximate  causes  contrib- 
ute to  an  accident,  and  each  is  an  efficient  cause,  without  the  operation  of 
which  the  accident  would  not  have  happened,  it  may  be  attributed  to  all  or 
any  of  the  causes,  but  it  cannot  be  attributed  to  a  cause  unless  without  its 
operation  the  accident  would  not  have  happened."  The  same  doctrine  was  re- 
asserted in  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  283.  In  Cone  v.  Railway  Co., 
81  N.  Y.  206,  it  was  held  that  where  a  master  furnished  defective  machinery 
for  use  in  the  prosecution  of  his  business,  he  is  not  excused,  by  the  negligence 
of  a  servant  in  using  the  machinery,  from  liability  to  a  co-servant  for  an  in- 
jury which  would  not  have  happened  had  the  machinery  been  suitable  for  the 
use  to  which  it  was  applied.  In  Searles  v.  Railway  Co.,  101  N.  Y.  661. 5  N. 
£.  Kep.  66,  the  court  says:  "When  the  fact  is  that  the  damages  claimed  in  an 
action  were  occasioned  by  one  of  two  causes,  for  one  of  which  the  defendant 
is  responsible,  and  for  the  other  of  wliicfa  he  is  not  responsible,  the  plaintiff 
must  fail  if  bis  evidence  does  not  show  that  the  damage  was  produced  by  the 
former  cause."  In  Taylor  v.  City  of  Tonkers,  105  N.  Y.  203,  11  N.  E.  Rep. 
€24,  the  doctrine  of  tlie  foregoing  cases  was  again  held,  and  the  foregoing 
principles  again  stated.  We  are  of  the  opinion  that  the  defendant's  exception 
to  this  portion  of  the  charge  was  well  taken,  and  that  for  this  error  the  judg- 
ment and  order  must  be  reversed,  and  a  new  trial  granted,  costs  to  abide  event. 
^11  concur. 
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ExKK  9.  MaMANUs  et  ai. 
(Supreme  Court,  QenenA  Term,  Mftk  Department.    Ootobar,  IflSS.) 

1.  Taxation— Salb  fob  Non-Patmknt— iLLaoAL  AsscasMaHT. 

Under  8  Rev.  St.  (Tth  £d.)  S80,  |  1,  providing  that  everr  pesson  vtaall  be  as- 
seBsod  ip  the  town  or  ward  wbeie  he  resides  for  lands  within  the  same,  owined  or 
ocoupled  by  him;  and  section  2,  proTidii^g  that  lands  occnpled  by  a  person  other 
than  the  owner  may  be  .assessed  to  the  occupant,  or  the  owner  if  he  resides  in  the 
county,— a  tax  sale  of  lands  under  an  assaesaieDt  to  a  person  otheritbanjtbeowaer 
or  occnpant  is  invalid. 
C  Baxb— Validht  aw  1JAZ->^iincA«i(>N  ev  Aonoir— SUbotickis. 

The  provision  of  Laws  1880,  o.  276,  S  9,  that  in  Buffalo  procee^ngs  to  test  the  va- 
lidity of  a  tax  shall  be  commenced  within  a  year  from  the  delivery  of  the  roll  to  tiie 
treasurer,  aitd  otherwise  its  invaliditv  shall  not  be  available  as  a  detsnae  to  pvo- 
ceedings  commenced  after  the  expiration  of  that  period  for  the  ooUeotion  of  the  tax, 
•r  the  enforcement  of  a'rigbt  by  vtrtats  of  a  sale,  does  not  apply  to  an  ejectment  by 
the  owner  against  a  purchaser  at  a  sale  under  a  void  assessment,  especially  as  by 
other  provisIouB  the  year  must  necessarily  elapse  before  saie,  and  more  thaa  a  jear 
must  intervene  before  notice  to  the  owner  to  redeem. 
S.  BniOT)(BNT-^TiTX,B  TO  VUnmis — Pbhia  Taoib  SBCnriiio— Tax  Trxjis. 

In  ejectment,  in  whitdt  defendants  daim  nnder  a  tax  sale,  plaintiff,  by  prpdviollig 
Us  dMd  and  showii^g  pgsaessionUiereunder,  establishes  a  •prima  Jade  case. 
4.  Dbuds— Dbsoiuftiob — Rw^bakcb  to  Former  Peed. 

A  deed  is  effectual  tojoonvey  the  lands  described  in  It  by  metes  and  boands,  not- 
withstanding a  statement  that  thay  are  the  same  eonveyed  to  the  grantor  by  a  per- 
son named  'by  a'deed  of  wUdh  tiM  date  asd  time  of  reopod  is,given,  though  the  lat- 
ter deed  «an«<^  otbar  lapds.    Suoh  statement  qi«y  be  rejected  as  surplusage. 

Appeal  from  special  term,  (Erie  cosmby. 

iEjectment  by  Oeorge  YT.  Zink  against  Anna  McSfenos  and  others  itm  fixtat 
seven  acresof  land.  Sefendants  were  in  the  actual  pessaesion,  and  olauned  that 
plainttfl's  title,  as  set  np  In 'his  complaint  and  proved  on  the  trial,  ha^  been 
transferred  to  defendant  McManus  bj  a  tax  deed,  executed  by  the  comptroller 
of  the  city  of  Buffalo,  in  pursuance  of  a  sale  for  Don-payment  of  taxes  levied 
upon  the  premises.  Judgment  was  enteted  upon  a  vesdlct  directed  for  de- 
fendants, and  motion  for  a  new  trial  was  denied.    Plaintiff  appeiUs. 

Argued  before  Barker,  P.  J.,  and  Haisrt,  Bbaoi.by,  and  D wight,  JJ. 

Shire  A  Van  Peytna,  for  appellaat.    Day  di  Parker,  toe  raspondenta. 

Pes  Ovriam.  At  the  time  the  assessment  was  made  of  the  lands  In  dis- 
pute, upon  which  the  defendants  rely  in  support  of  their  tax  title,  the  plain- 
tiff  was  a  resident  of  the  eity  of  Buffalo,  and  in  the  posseseion  of  the  prernises 
by  his  tenant,  Nathan  Yossaler,  claiming  to  be  the  owner  in  fee;  and  the 
deed  from  his  grantor  described  the  lands  in  dispute.  The  trial  court  held 
that  the  plaintiff,  on  producing  that  deed  and  showing  his  possession  under 
the  same,  established  a  good  and  perfect  title  as  against  the  defendant,  and 
WHS  entitled  to  a  verdict  in  his  favor,  unless  the  tax  proceedings  were  regu- 
lar and  valid,  so  as  to  uphold  the  comptroller's  deed,  upon  which  the  defend- 
ants rely  as  constituting  a  statutory  transfer  of  the  plaluliff's  title  to  the  de- 
fendant Anna  McManus.  This  ruling  was  correct.  The  defendants  did  not 
show  any  connection  with  the  title,  except  as  the  same  is  based  on  the  comp- 
troller's deed.  A  conveyance  of  lands  to  a  person  who  enters  possession 
thereunder,  creates  a  legal  presumption  of  a  good  title  in  the  grantee  and  oc- 
cupant as  against  all  intruders  and  claimants  who  are  Unable  to  show  a  better 
titla  Therefore  the  claim  of  the  defendants,  that  the  plaintiff  failed  to  make 
out  a  prima  faoie  case,  is  not  well  founded. 

The  defendants  also  make  the  point  that  in  the  deed  under  which  the  plain- 
tiff claims  title  the  lands  are  not  described  so  that  the  same  can  be  lociited, 
and  for  that  reason  thb  plaintiff  failed  to  show  title  to  the  lands  in  question, 
and  should  have  been  nonsuited.  That  deed  described  a  parcel  of  land  by 
metes  and  boands  so  that  the  same  can  be  ascertained  and  located,  and  the 
parol  proof  shows  that  they  are  the  lands  described  in  the  complaint.    Foi- 
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lowing  the  description  thus  given,  there  is  this  statement:  "Being  the  same 
premises  conveyed"  to  the  plaintiff's  grantor,  and  giving  her  name,  and  re- 
ferring to  that  deed  by  its  date  and  time  of  record  in  the  Erie  county  clerk's 
office.  The  description  of  the  land,  as  given  In  the  last-named  deed,  does 
not  embrace  the  Innd  In  dispute.  The  respondents  claim  that  the  reference 
to  this  deed  is  controlling,  and  that  the  lands  conveyed  to  the  plaintiff  are 
the  lands  therein  desciibed,  and  none  other.'  As  the  premises  intended  by 
the  parties  to  be  conveyed  to  tlie  plaintiff  were  fully  described,  the  reference 
made  to  the  deed  of  bis  grantor  by  the  plaintiff's  grantor  will  not  frustrate 
the  conveyance  under  which  be  claims  title,  and  the  same  may  be  rejected  as 
surplusage;  and,  as  the  deed  referred  to  contains  the  description  of  another 
distinct  parcel  of  land  from  the  one  in  controversy,  the  reference  thereto  may 
be  treated  as  made  by  mistake.    Mason  v.  White,  11  Barb.  173. 

The  order  directing  a  vei'dict  in  the  defendant's  favor  cannot  be  sustained, 
unless  it  is  made  to  appear  by  competent  evidence  produced  on  the  trial  that 
the  assessment  and  the  levying  of  the  tax  on  the  plaintiff's  lands,  and  the  sale 
of  the  same  for  non-payment,  were  regular  and  in  substantial  compliance 
with  the  statute  authorizing  and  regulating  the  same.  Hilton  v.  Bender,  69 
N.  Y.  76;  Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517.  By  the  city  charter,  as- 
sessors are  to  be  appointed  for  the  several  wards  into  which  the  city  is  divided, 
and  they  possess  tlie  powers,  and  are  charged  with  the  duties,  of  town  assess- 
ors; and  they  are  required  to  prepare  an  assessment  roll  for  each  ward,  Which 
shall  contain  an  assessment  of  the  taxable  land  therein,  substantially  in  the 
form  in  which  town  assessors  are  required  to  make  such  roils,  except  that  no 
distinction  shall  be  made  between  the  land  of  non-residents  and  residents,  but 
those  of  both  shall  be  assessed  in  the  same  form  as  resident  lands.  Title  2, 
§§  41,  42.  The  GeneriU  Statutes  of  the  state,  to  which  reference  is  made, 
regulating  the  mode  and  manner  of  making  an  assessment  of  lands  in  direct 
and  positive  terms,  require  the  assessors  to  make  an  assessment  roll  divided 
into  four  separate  columns.  In  the  first  they  shall  give  the  names  of  the  tax- 
able inhabitants;  in  the  second,  the  quantity  of  land;  in  the  third,  tlie  value 
of  the  same;  and,  in  the  fourth,  the  entries  required  to  be  made  relating  wholly 
to  personal  property ;  and,  under  the  city  charter,  that  class  of  property  is  to 
be  assessed  in  a  separate  and  distinct  part  of  the  assessment  roll.  1  Bev.  St. 
pt.  1,  tit.  2,  c.  13,  §§  9,  12.  When  the  same  is  completed,  the  roll  is  to  be 
delivered  to  the  said  comptroller,  who  is  autliorized  to  apportion  on  the  prop- 
erty assessed  the  taxes  authorized  to  be  levied  by  the  common  council.  Title 
5,  §  10.  In  the  case  of  non-payment  of  the  taxes  levied  on  lands  within  the 
time  prescribed  by  the  charter,  tlie  comptroller  is  authorized  to  sell  the  same 
in  pursuance  of  the  provisions  of  chapter  275  of  the  Laws  of  1880,  which  was 
passed  subsequent  to  the  enactment  of  the  provision  of  the  chapter  referred 
to.  The  lands  in  question  were  sold  in  April,  1884,  for  the  tax  levied  thereou 
in  the  year  1883,  and  were  bid  in  by  the  comptroller  for  and  on  behalf  of  the 
city,  which  he  was  authorized  to  do,  for  the  want  of  a  bid  from  other  parties 
equal  to  the  amount  of  the  tax  levied.  Thereafter  the  comptroller  assigned 
the  certificate  of  sale  to  the  defendant  McManus,  and,  the  plaintiff  having 
failed  to  redeem  the  lands  from  the  sale  within  the  time  fixed  by  the  statute, 
a  deed  prepared  in  the  usual  form  of  tax  deeds  was  executed  and  delivered  by 
the  comptroller  to  tlie  assignee  of  the  certificate. 

The  plaintiff  interposes  SKveral  objections  to  the  validity  of  the  tax  proceed- 
ings, upon  which  he  reliea  to  defeat  the  tax  deed.  He  first  claims  that  the 
lands  were  not  assessed  to  the  plaintiff  nor  his  tenant,  but  to  other  persons, 
who  made  no  claim  of  title  to  the  premises;  and,  secondly,  that  in  all  the  pro- 
ceedings, incltiiling  the  assessment,  there  was  an  imperfect  description  of  the 
lands,  so  that  the  same  cannot  be  located  thereby  with  certainty.  The  de- 
fendants did  not  produce  any  evidence  of  the  tax  proceedings  except  the 
comptroller's  deed,  and  that  the  prior  proceedings  were  in  conformity  to  the 
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requirements  of  the  statute.  They  rely  upon  the  provisions  found  In  the 
eighth  section  of  the  act  of  1880.  which  dechires  that  when  lands  have  been 
sold  for  non-payment  of  taxes,  and  have  not  been  redeemed,  the  ccmptroller 
shall  execut«  to  the  purchaser  or  bis  assigns  a  deed  of  conveyance  of  the  real 
estate  so  sold,  which  conveyance  shall  vest  in  the  grantee  an  absolute  estate 
in  fee;  and  that  such  deed  "shall  be  conclusive  evidence  that  the  sale  was 
regular,  and  also  presumptive  evidence  that  all  previous  proceedings  were 
regular,  according  to  law  and  the  provisions  of  the  act."  As  the  deed  was 
in  due  form,  and  executed  and  acknowledged  in  compliance  witli  the  several 
provisions  of  the  said  act,  upon  its  production  the  defendants  made  out  a 
prima  facte  case  of  regularity  in  procedure,  upon  which  the  defendants  might 
rely  in  support  of  the  validity  of  the  tax  deed,  unless  the  plaintiff,  by  compe- 
tent proof,  made  it  appear  as  a  matter  of  fact  that  some  of  the  essential  pro- 
visions of  the  statute  were  not  observed  and  performed. 

At  the  time  the  assessment  was  made,  the  plaintiff  was  a  resident  of  the 
city  of  Buffalo,  and  the  lands  were  in  the  actual  possession  of  his  tenant,  and 
they  were  assessed  to  Joseph  and  Peter  Zimmerman,  who,  as  the  proof  shows, 
made  no  claim  of  title  to  the  lands.  The  requirement  of  the  statute  that 
lands  should  be  assessed  in  the  name  of  the  owner  or  occupant,  was  disre- 
garded. The  provisions  are:  "Section  1.  Every  person  shall  be  assessed  in 
the  town  or  ward  where  he  resides,  when  the  assessment  is  made,  for  all 
lands  then  owned  by  him  within  such  town  or  ward,  and  occupied  by  liim,  or 
wholly  unoccupied.  Sec.  2.  Lands  occupied  by  a  person  other  than  the  owner 
may  be  assessed  to  the  occupant  as  lands  of  non-residents,  or,  if  the  owner 
resides  in  the  county  in  which  such  lands  are  located,  to  such  owner. "  2  Rev. 
St.  (7th  Ed.)  989.  By  the  provision  of  the  city  charter  already  quoted,  no 
distinction  is  to  be  made  by  the  assessors  between  the  lands  of  residents  and 
non-residents,  and  the  same  are  to  be  assessed,  in  form,  as  the  lands  of  resi- 
dentowners.  There  is  no  authority  wliatever  for  making  an  assessment  ex- 
cept in  the  mode  and  manner  pointed  out  in  these  clauses  of  the  statute. 
Unless  these  provisions  were  observed  and  complied  with  by  the  assessors, 
they  acquired  no  jurisdiction  over  the  subject-matter,  and  the  assessment  was 
nnauthorized  and  void.  Whitnep  v.  TJtomas,  23  N.  Y.  281;  Railroad  Co.  v. 
Supervisors.  48  N.  Y.  101;  Stewart  v.  Crysler,  100  N.  Y.  378,  3  N.  E.  Rep. 
471.  In  the  first  of  these  cases  the  court,  in  its  opinion,  gave  the  reasons 
why  this  statute  should  be  observed,  as  follows:  "If  lands  belonging  either  to 
a  resident  or  a  non-resident  could  be  assessed  to  a  third  person  having  no  con- 
nection with  the  premises,  and  if  such  an  assessment  could  be  made  the  foun- 
dation of  a  sale  and  conveyance  of  the  lands  by  the  comptroller,  great  incon- 
venience and  injustice  might  result.  The  true  owner  would  be  misled.  He 
would  have  no  notice  of  the  assessment  or  of  the  proceedings  upon  it,  and  it 
would  require  extraordinary  vigilance  to  discover  and  trace  out  such  proceed- 
ings. The  law  protects  the  owner  of  property  from  being  placed  in  such  a 
position  by  requiring  that,  when  they  are  to  be  divested  of  their  title  to  such 
property  by  any  statutory  proceedings,  the  directions  of  the  statute  must  be 
strictly  pursued."  The  assessmeut  roll  was  not  produced  in  evidence  on  the 
trial  so  as  to  exhibit  to  the  court  the  form  of  the  entry  made  therein  by  the 
assessors,  but  a  witness  was  produced  by  the  plaintiff,  who  held  official  posi- 
tion in  the  comptroller's  olSce  at  the  time  of  the  assessment  and  sale,  who 
testified  that  he  conducted  the  sale  in  behalf  of  the  comptroller,  and  that  he 
had  then  before  him  the  records  and  proceedings  on  file  in  the  comptroller's 
office  connected  with  such  assessment  and  sale;  and  be  stated,  without  any 
objection  being  interposed  by  the  defendants,  that  the  premises  were  assessed 
to  Joseph  and  Peter  Zimmerman,  and  that  the  search  showed  the  title  to  the 
lands  was  in  the  plaintiff.  He  also  produced  the  notice  of  sale  as  published, 
and  it  was  therein  stated  that  the  premises  were  assessed  to  Jospli  and  Peter 
Zimmerman.    The  omission  of  duty  on  the  part  of  the  assessors  to  assess  the 
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laod  \»t3M  plKintifF,  and  in  fact  asaewiug  them  to  another,  la  fatal  to  fibe  de- 
ientbints'  claim  of  title 

it  appears  from  the  record,  as  we  read  it,  that  the  notice  of  sale,  as  pub- 
lished, was  also  defective.  It  was  stated ithereln  that  the  lands  were  owned 
1^  Joaeph  and  Peter  Zimmerman,  aod,  if  we  are  corceot  in  this  respect,  then 
the  notice  of  sale  was  defective  h^ond  all  controversy.  The  statute  declares 
that  the.comptroUer'B  deed,  when  executed  in  due  form,  shall  be  conclusive 
'evidence  that  the  sale  was  regular.  The  question  is  presented  in  construing 
4hi9  proivlaion  of  the  statute,  whether  it  was  ihe  intention  of  the. legislature  to 
make  the  deed  conclosi  ve'evidenee  that  the  publication  of  the  notice  was  regu- 
lar, or  whether  it  was  limited  to  the  mode  and  manner,  and  time  and  place,  of 
making  the  sale;  but  we  hare  concluded  to  pass  the  question  without  giving 
•the  statute  a  constrttction  in  this  particular,  for  the  reason  that  we  have 
reached  the  conclusion  that  the  aaseaament  was  Illegal  and  void  for  the  rea- 
son before  stated,  and  that  there  is  nothing  to  support  the  validity  of  the  deed 
upon  which  the  defendants  stand  in  support  of  their  olaim  of  title. 

The  final  question  presented  ,is  made  by  the  defesdaots,  who  cqntend  that 
it  it  sbonld  be  held  that  itvegfilaiiities  did  ocoor  in  the  tax  proceedings,  and 
that  tto  comptroller's  deed  convejied  to  them  no  title,  the  plaintiS  is  i>arred 
■from  taking  advantage  of  the  errors  pointed  out  by  the  provisions  of  the 
«hont  statute  of  limitations  oontained  inssetioo  9  of  the  act  of  1860,  which 
•4ecliires  ttiat  "itshtdl  be  presmned  that  every  toKleivlsd  and  aswssment  made 
.is  valid  and  regular,  and  tiukt  all  the  steps, and  prooeedi^jigs  irequired  by  law 
w«n  taken  and  .h«d.  until  tlw  oantrary  shall  be  maele  ,to  Sippear.  Aaj  action 
•or  proceeding «oinmeoced i^  any  pecson  or  pewaons  to  teat.Uie  validity  or  reg- 
ularity of  any  tax  ilenried  or  asaesaineint  njtade,  shall  be  coinnienced  witbin  one 
year  from  the  time  of  the  delivery  of  the  roll  in  which  said  tax  or  assessnoent 
is  oomtained  to  the  treasurer.  The  invalidity Dr  irregularity  of  any  tax  or 
assessment  shall  not  be  .available  as  a  defeose  to  any  action  or  proceeding 
.tommenced  after  the  eKpieation  o£  one  year  from  the  delivery  of  the  roll,  as 
aforesaid,  for  idie  collection  of  said  tax  .or  aesessokent,  or  for  the  enforcenaent 
•4if  any  right  or  title,  by  virtue  of  any  saie  tliereander,  noless  ao  action  or 
proceeding  to  test  the  validity  or  segnlarity  of  such  tax  or  assessment  shall 
have  been  commenced  within  the  time  hereinbefore  limited  for  commeacing 
the  same,  and  shall  be  stiU  pending,  or  such  tax  or  asaeeament  shall  have 
•been  adjudged  to  be  irregular  and  invalid."  it  is  conceded  that  this  action 
was  not  commenced  within  one  year  frotoi  the  time  the  tax-roll  was  dedivered 
fto  the  treasurer.  It  is  our  opinion  that  it  ^as  not  intended  by  the  legislature 
ithat  this  provision  should  be  applicable:to  actions  like  the  one  at  bar.  and  in 
which  a  land-owner  is  seeking  by  the  common-law  action  of  ejectment  to  re- 
gain the  possassion  of  his  land  from  one  who  claims  to  have  acquired  bis 
title  by  tax  deed.  The  statute,  by  its  own  terms,  is  limited  to  a  different 
class  c^  cases,  and  has  no  application  where  tlte  title  of  real  estate  sold  for 
the  non-payment  of  taxes  levied  thereon  is  in  question.  The  preceding  sec- 
tions of  the  same  act  point  out  in  detail  the  course  oi  procedure  to  be  observed 
by  the  comptroller  in  selling  real  estate  for  unpaid  taxes,  nnd  also  when  and 
how  an  owner  may  redeem  his  lands  from  a  sale,  and  also  create  the  pre- 
sumption of  regularity  in  conducting  the  proceedings  in  support  of  the  comp- 
troller's deed.  No  other  provision  relative  to  th»t  point  is  found  in  any  of 
the  subsequent  sections  of  the  statute.  The  first  clause  of  the  statute  now 
under  consideration  applies  to  equitable  actions  instituted  for  the  purpose  of 
testing  the  validity  of  any  assessment  made  or  tax  levied  upon  the  property, 
either  real  or  personal,  before  the  proceedings  have  been  conducted  to  a  sale 
-of  the  property  of  the  owner,  and  also  to  such  proceedings  as  are  authoriae<l 
by  the  statute  to  set  aside  any  irregular  assessment,  or  erroneous  levy  of  taxes. 
The  remaining  provisions  relate  to  defenses  in  actions  al  law,  which  may  be 
hrougbt  by  the  comptroller  to  enforce  the  personal  liability  of  the  laud-o-wnu 
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to  pay  the  tax  created  by  section  11,  which  declare!  that  when  a  tax  ramains 
unpaid  for  six  months  after  the  warrant  t<x  its  c(rilection  has  been  placed  in 
the  hands  of  the  comptroller  of  the  city,  the  Bald  comptroller  may  maintain 
an  action  in  the  name  of  his  office  for  the  amount  of  snok  tax,  feee.  and  ex- 
penses remaining  anpaid  and  nncoUeeted,    *    *    *    in  any  court  of  com- 
petent  jurisdiction  in  which  the  proceedings,  costs,  judgments,  and  execu- 
tions shall  be  the  same,  and  with  like  effect  as  in  actions  twtween  other  cify 
officers  and  individuals,  and  the  amount  collected  on  any  nntix  suit  shall  be 
applied  by  the  said  comptroller  in  such  manner  as  if  the  same  bad  been  col- 
lected on  the  sale  of  real  estate.    The  limitation  creofted  byChe  statute  clearly 
applies  to  an  action  prosecuted  to  procure  a  personal  judgment  agsdnst  the 
peiBon  assessed,  and  also  to  actions  or  proceedings  institute  for  the  enforce- 
ment of  any  right  or  title  arising  out  of  a  sale  of  property,  real  or  personal, 
other  than  the  real  estate  assessed,  and  which  was  sold  to  pay  the  tax  levied 
thereon ;  in  other  words,  that  these  provisions  have  no  application  when  tiie 
question  litigated  relates  wholly  to  the  title  of  real  estate,  which  has  been  sold 
for  the  non-payment  of  taxes  imposed  thereon.    With  a  view  of  aaeertaining 
the  meaning  of  the  atatnte,  the  same  shonld  be  read  In  connection  with  the 
other  provisions  of  the  charter  relative  to  the  eame  subject.    By  the  charter 
the  assessment  roll  Is  to  be  delivered  by  the  comptrollM'  to  the  traasorer  after 
the  former  has  spread  the  tax  thereon,  and  six  montlia  at  least  must  expire 
from  the  time  of  such  delivery  before  any  lands  can  be  said  for  tKxes.  and 
nearly  a  year  must  necessarily  expire  before  a  sale  can  take  place,  and  more 
tlian  a  year  intervene  before  the  comptroller  causes  notice  of  sale  to  be  served 
on  the  owner,  requiring  him  to  redeem  under  any  provision  of  the  charter. 
Titles  5,  7,  §  7.    For  this  reason  It  seems  clear  that  the  limitation  was  in- 
tended to  apply  in  the  instances  specifically  enumerated  in  section  9.    If  the 
defendant's  interpretation  of  the  statute  is  to  prevail,  then  the  practical  and 
only  way  an  owner  can  successfully  challenge  the  validity  and  regularity  of 
an  assessment  of  his  lands  and  a  levy  of  the  tax  thereon  is  to  commence  an 
equitable  action  for  the  purpose  of  having  tliesame  declared  void  and  set  aside 
witfain  the  time  mentioned  in  the  statute,  and  that,  as  it  is  seen,  may  have  ex- 
pired before  the  sale  takes  place,  and  notice  thereof  served  on  the  owner  re- 
quiring him  to  redeem.     If  the  statute  is  susceptible  of  such  a  construction, 
then  it  Is,  we  believe,  without  precedent  In  the  system  of  tax  laws  in  this 
state,  and  the  same  may  be  characterized  as  severe  and  harsh  in  its  terras,  and 
as  imposing  a  severe  penalty  on  the  owners  of  the  land  for  omitting  to  insti- 
tute legal  proceedings  to  cancel  a  tax  before  the  property  assessed  has  loeen 
sold  for  the  non-payment  of  a  tax  levied  thereon,  or  he  has  been  notified  of 
proceedings  instituted  for  that  purpose.    Tlie  provision  is  in  the  nature  of  a 
healing  statute,  passed  for  the  purpose  of  curing  defects  in  the  tax  proceed- 
ings, and  is  retrospective  in  its  operation,  so  far  as  it  attempts  to  cnre  defecfts 
in  making  tlie  assessment.    Statutes  enacted  for  that  purpose  are  not  effect- 
ive, and  do  not  reach  and  cure  defects  which  are  jurisdictional.    This  was 
held  in  Ensign  v.  Barse,  107  N.  T.  829, 14  N.  E.  Rep.  400,  and  15  N.  E. 
Bep.  401.    As  we  have  already  pointed  out,  the  assessors  did  not  obtain  ju- 
risdiction of  the  subject-matter,  and  for  that  reason  the  assessment  was  un- 
authorized and  void,  and  we  think  is  not  cured  by  this  statute. 

The  learned  counsel  for  the  defendants,  in  support  of  his  argument,  relies 
upon  the  decision  rendered  at  the  Erie  county  special  term  by  Mr.  justice 
I>ANIEL8  in  Bosche  v.  ffentter,  (not  reported.)  The  tenant  set  up  as  a  defense 
that  he  had  acquired  title  to  a  portion  of  the  demised  premises  by  virtue  of  a 
tax  sale  and  comptroller's  deed,  and  the  learned  judge  held  that,  although  it  ap- 
peared that  the  lands  were  not  assessed  to  the  owners,  as  required  by  the  stat- 
ute, and  was  therefore  unautiiorized  and  void,  and  the  comptroller's  deed  was 
without  valid  prior  proceedings  to  support  it,  yet,  as  the  action  to  enforce  the 
payment  ot  rent  was  not  commenced  until  more  that  a  year  after  the  assess- 


Digitized  by 


Google 


492  HEW   YOBK  SUFPLKMENT.  [Sup.Ct. 

ment  roll  was  delivered  by  the  comptroller  to  the  treasurer,  he  was  barred  of 
the  right  to  test  the  validity  and  effect  of  the  comptroller's  deed.  The  reasons 
there  assigned  for  liolding  that  the  case  was  within  the  limitations  prescri1)ed 
by  the  act  were  that  "the  object  and  purpose  of  the  statute  was  to  terminate 
and  quiet  controversy  relating  to  the  validity  of  city  taxes  and  assessment 
after  the  expiration  of  this  period  of  one  year.  When  that  has  expired,  their 
validity  is  not  to  be  questioned,  either  by  an  action  or  by  way  of  defense;  and 
this  law  must  be  intended  to  include  a  case  of  this  description,  when  the 
plaintiffs  can  only  recover  by  invalidating  or  securing  a  determination  an- 
nulling the  tax  deed.  The  object  was  to  render  taxes  of  the  city  unassailable 
after  this  period  of  one  year,  and  if  it  should  be  held  inapplicable  to  a  suit  be- 
tween individuals  testing  the  title  intended  to  be  conveyed  by  the  city  author- 
ities, the  purpose  of  the  legislature  to  a  great  extent  would  be  defeated,  and 
there  would  be  no  propriety  in  holding  that  the  title  had  become  valid  in  fa- 
vor of  the  city  for  the  reason  of  this  delay,  and  that  it  might  still  be  impeached 
by  proceedings  against  a  person  purchasing  the  property  from  the  city  for  the 
non-'payment,  and  such  clearly  is  not  the  design  and  intention  of  the  legisla- 
ture. "  Our  examination  leads  us  to  the  conclusion  which  we  have  alretidy  ex- 
pressed, and  we  are  unable  to  agree  with  the  learned  judge  that  the  statute 
has  a  purpose  and  meaning  so  broad  as  the  one  stated  in  his  opinion,  from 
which  we  have  made  the  foregoing  quotation.  The  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted;  costs  to  abide  the  event.  All 
concur. 


SOBOONHAKBH  0.  BOMNIB  «t  Ol. 

(Supreme  Cmtrt,  Oeneral  Term,  Fifth  Department,    Jannary  U,  1889.) 

1.  Costs — AxLOWiJici  on  Appeal — Judohe?it. 

On  appeal  from  the  speoial  to  the  general  term  of  the  supreme  court,  a  judgmeat 
of  reversal,  "with  costs, "  includes  all  oosts  in  the  special  as  well  as  the  general 
term. 

S.  Same— Allowanob  is  to  Pabt  or  DavBirDANTs. 

Where  a  judgmentagainsttwo  defendants  and  their  wives,  for  the  spedflc  perform- 
ance of  a  contract,  signed  only  by  the  husbands,  is  reversed  by  the  general  term  as 
to  the  wives,  with  costs,  and  final  judgment  ordered  dismissing  the  complaint  as  to 
them,  the  speoial  term  should  allow  only  suoh  disbursements  as  have  be^n  made  or 
incurred  by  the  wives. 

Appeal  from  special  term,  Erie  county. 

Action  by  Elijah  B.  Schoonmaker  against  Frank  W.  Bonnie,  Mrs.  Frank 
W.  Bonnie,  Robert  P.  Bonnie,  and  Mrs.  Robert  P.  Bonnie,  for  the  specific  per- 
formance of  a  contract.  At  the  special  term  judgment  was  rendered  for  plain- 
tiff, and  defendants  appealer!  to  the  general  term,  where  the  judgment  was 
reversed  as  to  Mrs.  Frank  W.  Bonnie  and  Mrs.  Robert  P.  Bonnie, "  with  costs." 
The  plaintiff  now  appeals  from  the  order  of  the  special  term  for  retaxation  of 
costs. 

Argued  before  Barker,  P.  J.,  and  Haiqht,  Bradley,  and  D^vioht,  JJ. 

Henderson  &  Wentwoi-th  and  J  &.  Johnson,  for  appellant.  /.  J.  Intnan, 
for  respoiidi'nts. 

Haioht,  J.  This  action  was  brought  to  compel  a  specific  pei-formance  of  a 
contract  for  the  sale  and  conveyance  of  land.  The  trial  court  awarded  judg- 
ment against  the  defendants  for  specific  performance.  On  review  of  that 
judgment  by  this  court,  it  was  held  that  the  wives  of  Frank  W.  Bonnie  and 
Robert  P.  Bonnie,  not  being  parties  to  the  contract,  could  not  be  compelled  to 
release  their  inclioate  right  of  dower  in  the  land,  of  which  conveyance  was 
sought.  The  judgment  uf  the  trial  court  was  therefore  reversed  as  to  Mrs. 
Frank  W.  Bonnie  and  Mrs.  Robert  P.  Bonnie,  with  costs.  43  Hun,  634.  mem. 
The  question  now  raised  by  this  appeal  is  as  to  what  was  meant  by  the  term 
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"with  costs."    Does  it  include  the  costs  of  the  trial  court?    The  action  was 
brought  to  procure  equitable  relief,  and  the  oosts  were  in  the  discretion  of  the 
court.    The  reversal  of  the  judgment  by  the  general  term  as  to  these  women 
was  a  holding,  in  effect,  that  the  trial  court  should  have  dismissed  the  com- 
plaint as  to  them;  and  the  reversal  of  the  judgment,  without  granting  a  new 
trial,  was,  in  effect,  the  ordering  of  judgment  in  their  favor;  and  had  the 
judgment  of  the  general  term  provided  that  the  judgment  of  the  trial  court  be 
reversed,  and  final  judgment  ordered  for  these  defendants,  with  costs,  we  are 
inclined  to  the  opinion  thiitthey  would  have  been  entitled  to  tax  the  costs  al- 
lowed by  the  Code  in  the  trial  court.    It  is  true  that  the  judgment  of  the 
genernl  term,  reversing  the  judgment  as  to  these  defendants,  did  not  order,  in 
express  terms,  final  judgment  in  their  favor;  yet  such  was  the  effect  of  the 
judgment  entered,  and*  we  fail  to  see  why.  the  same  result  should  not  follow 
in  reference  to  the  taxation  of  the  costs.    The  court  at  general  term  have  the 
power  to  reverse  or  atBrm  the  judgment,  wholly  or  in  part,  or  to  modify  it  as 
to  any  or  all  of  the  parties,  or  to  grant  a  new  trial  if  necessary.   '  Code  Civil 
Proc.  §  1317     The  trial  court  and  the  general  term  are  but  branches  of  one 
and'  the  same  court.    The  general  term,  sitting  as  a  court  of  review,  has  the 
power  to  review  the  discretion  of  the  special  term  or  the  trial  court,  and,  in 
ordering  judgment  for  the  defendants  for  a  dismissal  of  the  complaint,  with 
costs,  it  is  understood  to  include  all  the  costs  that  were  taxable  in  the  supreme 
court,  which  includes  that  of  the  trial  and  of  the  court  on  review.    We  are 
aware  that  in  equity  actions  in  the  court  of  appeals  the  words  "with  costs,"  as 
nsed  by  that  court,  only  mean  the  costs  in  that  court.     In  re  Water  Com'rs, 
104  if.  Y.  677,  10  N.  E.  Kep.  545.    SUters  of  Charity  v.  Kelly,  68  N.  T.  628. 
But  the  court  of  appeals  is  a  separate,  independent  court.    The  general  term 
is  but  a  branch  of  the  supreme  court, — the  court  in  which  the  action  was  tried. 
The  costs  awarded  are  the  costs  of  that  court,  and  embrace  the  rejected  items. 
Including  that  for  the  malting  and  serving  of  the  case.    It  is  argued  that, 
had  the  judgment  been  affirmed,  with  costs,  the  words  "with  costs"  would 
|then  have  meant  only  the  costs  of  the  review  in  the  general  term.    Very  true. 
Had  the  trial  court  awarded  a  judgment  dismissing  the  cbmplaint  as  to  these 
women,  without  costs,  the  affirmance  of  the  judgment  by  the  general  term 
would  continue  the  judgment  as  it  stood  at  the  time  the  appeal  was  taken, 
and  the  words  "with  costs"  in  that  event  would  only  apply  to  proceedings 
thereafter  taken.    But,  in  the  case  under  consideration,  the  general  term,  as 
we  have  seen,  has  reversed  the  judgment  awarded  by  the  trial  court,  and,  in 
effect,  ordered  8  final  judgment  dismissing  the  complnint  as  to  these  parties; 
and  then,  in  the  exercise  of  the  discretion  vested  in  it,  has  awarded  costs, 
which,  under  such  circumstances,  as  we  understand  it,  includes  all  the  costs 
taxable  as  such  In  the  supreme  court,  being  those  of  the  trial  court  and  of  the 
general  term. 

As  to  the  disbursements  disallowed  for  printing  cases  and  of  points,  we  are 
Inclined  to  the  view  that  they  were  properly  disposed  of  by  the  clerk.  The 
special  term  has  only  allowed  such  disbursements  as  have  been  made  or  in- 
curred by  these  women.  The  opposing  affidavits  show  that  they  were  the 
wives  of  Rolsert  P.  and  Frank  W  Bonnie,  the  parties  to  the  contract;  that 
the  defense  was  carried  on  by  the  husbands;  that  the  printing  of  the  cases 
and  points  for  review  in  the  general  term  was  done  by  the  husbands,  who 
took  charge  of  the  case  on  review.  Upon  the  paiiers,  therefore,  as  they  stand , 
we  think  these  items  of  disburs-ments  were  properly  disallowed.  The  order 
of  the  special  term  should  be  afflrmed,  but  witboat  oosts  of  this  appeal  to 
either  party.    So  ordered.    All  concur. 
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White  SEwma-MAOHiNK  Co.  e.  Fabgo  et  dL 
{Suipreme  Court,  Otneral  Term,  JTifth  Department.   Juraary  11, 1880.) 

I.  Patkbnt— Appuoatiom  bt  Cbsditob— Fobmxb  Ihdbbtbdnbbs. 

In  an  action  on  a  bond  {^ren  to  saouie  future  indebtedness,  payments  mode  after 
Its  ezeontlon  may  be  applied  by  the  oreditor  to  a  former  indebtedness,  In  the  ab- 
senoe  of  directiona  by  tbe  debtor.' 
8.  Samb— Bvtdbucb— Pbihoifai.  xkd  Sobbtt. 

Statements  of  aoooont  between  the  oreditor  and  the  prinotpal  debtor  are  admissi- 
ble, as  against  the  suretv  in  the  bond,  to  show  tbe  application  of  the  pajmenta,  and 
the  consent  of  the  principal  debtor  thereto. 

8.   BoitTIS— ACTIons— EnSBNOB— AI.TBRATI0K8  BBTOBB  BZBOCTIOH. 

Where  there  was  no  ambiguity  in  the  bond,  and  no  aUegatton  in  the  answer  that 
the  surety's  Bi«rnatut«  was  fraudulently  obtained,  eridenoe  tending  to  show  why 
certain  words  were  stricken  out  of  the  printed  form  before  ezacntlon,  and  what  was 
said  on  that  occasion,  was  properly  excluded. 

Appeal  from  judgntent  on  report  of  referee. 

Action  on  a  bond  by  tbe  White  Sewing-Macbine  Company  against  Frank 
Fargo  as  principal,  and  Alien  Fargo  as  aurety.  Judgment  for  plaintiff,  and 
defendant  Allen  Fargo  appeals. 

L.  A.  Hayward,  for  appellant.    J.  S.  JoJmton,  for  respondeat. 

DwieHT,  J.  The  action  was  against  principal  and  surety  on  a  bond  In  th» 
penalty  of  $2,000,  conditioned  for  the  payment  by  the  principal  of  indebted- 
ness thereafter  to  be  incurred  by  him  to  the  plaintiff.  The  surety  only  made 
defense.  The  dealings  between  the  parties  were  in  sewing-machines,  sold  by 
the  plaintiff  to  Frank  Fargo,  the  principal  in  the  bond,  for  which  be  paid, 
sometimes  in  money,  and  sometimes  by  turning  out  the  notes  wbieh  he  re- 
ceived from  his  customers,  indorsed  liy  him.  In  cases  where  these  notes  were- 
not  paid  they  were  returned  to  Frank  Faigo,  and  charged  over  to  him  in  the 
account.  Each  of  these  notes  contained  the  provision  that  the  machine  fur 
which  it  was  given  in  payment  should  remain  the  property  of  tbe  p^ee  or 
bearer  until  tlie  note  was  paid.  These  dealings  had  gone  on  for  several  years 
before  the  date  of  the  bond,  and  at  that  date  Frank  Fargo  was  Indebted  to  tbe 
plaintiff  in  upwards  of  i92,000.  Tlie  bond  was  originally  drawn  to  cover,  lu 
terms,  "every  indebtedness  or  liability  now  existing,  or  which  may  hereafter 
in  any  manner  exist,  or  be  incurred ;"  but  it  was  changed  before  execution,  by 
striking  out  the  words,  "now  existing,  or,"  so  that,  as  tlie  plaintiff. now  con- 
cedes, and  as  the  referee  concludes  in  his  opinion,  it  covered  only  indebtedness 
to  be  incurred  subsequent  to  its  date.  The  bond  was  executed  April  5, 18S4, 
and  at  that  date  a  new  account  was  opened  by  the  plaintiff  with  the  principal, 
and  thenceforward  two  accounts  were  kept  down  to  July,  1885,  when  the  old 
account  was  closed,  and  a  small  credit  balance  was  carried  to  the  new  ac- 
count. In  the  mean  time,  viz.,  until  the  old  account  was  fully  paid,  all  pay- 
ments and  remittiinces  of  money  and  notes  were  credited  by  the  plaintiff  in 
the  old  account;  and  this  was  done  with  the  knowledge  and  without  objection 
on  tlie  part  of  the  principal  debtor.  The  referee  finds,  and  the  proof  shows, 
that  during  all  this  time  monthly  statements  were  rendered  to  the  princip<il 
debtor,  showing  the  state  of  both  accounts,  and  the  application  of  the  pay- 
ments, as  they  were  made,  by  the  plaintiffs.  The  referee  finds  an  iudehteU- 
ness  on  tbe  new  account,  winch  accrued  after  tbe  execution  of  the  bond,  largely 
in  excess  of  the  penalty  of  the  bond,  and  finds  for  the  plaintiff  for  the  amou  nt 
of  the  penalty,  with  interest.  Several  questions  are  discussed  by  counsel  tor 
the  appellant,  but,  we  think,  none  of  them  are  really  presented  by  tfae  recwxi 
before  us,  except  that  of  the  application  of  payments,  and  one  or  two  questions 

>  Bee,  as  to  the  application  of  payments,  where  the  oreditor  holds  more  than  one  claim 
against  the  debtor,  and  no  direction  as  to  the  application  is  given,  McCartney  v.  Buck. 
(DeL)  13  Atl.  Rep.  717. 
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whkh  aire  raised'  by  esoeptioiiB  to  riilf  ngs  on  tbe  admiasion  of  evidence.  There 
was  no  motion  for  a  nousait;  no  request  to  And  upon  any  question  of  fact  or 
law;  no  exception  to  any  Qnding  of  fact,  whicli  might  raise  th«  question 
whether  such  Qnding  was  without  any  evidence  tending  to  sustain  it.  Code 
Civil  Proe.  §§  992,  993.  The  only  exceptions  to  the  decision  of  the  referee 
are  aa  follows:  To  tbe  findings  of  the  referee,  as  conclusions  of  law:  "(1) 
That  the  bond  of  Allen  Fargo  cov«rs  any  part  of  such  indebtedness  of  Frank 
Fargo  as  was  incurred  before  lt»  execution-;  (2)  that  the  payments  made  by 
Franic  Fargo  might  be  applied  by  the  plaintiff  to  any  part  of  the  old  account; 
(3)  that  the  account  stated  between  the  plaintiff  and  Frank  Fargo,  or  the  aO' 
ceptance  by  him  of  the  monthly  statements  of  account  sent-  him  by  the  plain- 
tifll,  was  binding  upon  the  surety,  Allen  Fargo."  The  attorney  for  the  ap- 
pellant adds  to  the  exceptions  above  quoted  a  statement  of  what  he  "claims 
that  the  referee  should  have  found  aa  conclusions  of  law,"  which  might  prop- 
erly have  been  embraced  in  requests  to  find,  but  can  have  no  efFect  as  excep- 
tions  to  the  findings  actually  made. 

Ko  one  of  the  mutters  excepted  to  as  conclusions  of  law,  as  above  stated,  is 
expressly  or  specifically  found  by  the  referee.  His  only  conclusion  of  law  is' 
that  tbe  plaintiffs  are  entitled  to  recover  the  full  amount  of  the  penalty  of  the 
bond,  with  interest.  But  from  the  abstract  or  summary  of  the  two  accounts 
as  given  in  the  findings  of  fact,  and  from  the  computation  by  which  the 
amount  due  on  the  new  account  is  arrived  at.  It  appears  that  the  referee  did 
hold  that  the  amount  of  certain  notes,  which  have  been  turned  out  to  tho 
plaintiffs  and  credited  to  Frank  Fargo  before  the  execution  of  the  bond,  and 
which  were  returned  to  the  latter  and  charged  to  him  after  that  date,  were 
properly  included  in  the  new  account,  and  In  the  Indebtedness  covered  by  the- 
bond.  In  this  particular  the  referee  was  probably  wrong.  H«  giTes  to  the 
transaction  which  changed  the  contingent  liability  of  Frank  Fargo,  as  indor- 
ser,  to  a  fixed  liability  for  the  amount  of  the  notes,  the  effect  of  creating  a 
new  indebtedness  within  the  terms  of  the  bond.  We  think,  rather,  that  tbe 
return  of  the  notes  had  the  effect  to  cancel  so  much  of  the  credit  previously 
given  to  the  debtor  on  his  merchandise  account,  and  instead  of  creating  a  new 
indebtedness  simply  revived  so  much  of  the  old.  But.  however  this  may  be, 
it  is  of  no  moment  in  this  case,  because,  if  the  amount  of  the  notes  in  ques- 
tion be  deducted  from  the  debit  side  of  the  new  account,  there  Is  still  left  a 
considerable  excess  over  the  penalty  of  the  bond. 

The  second  exception  (above)  is  the  one  which  presents  the  question  of  Uie 
application  of  payments.  The  referee,  though  not  in  terms,  does,  in  effect, 
hold  that  the  payments  made  by  the  principal  debtor  were,  in  the  absence  of 
any  direction  by  him  to  the  contrary,  and  especially  with  liis  tacit  consent 
thereto,  applicable  by  the  creditor  to  the  payment  of  the  indebtedness  due  at 
the  time  of  the  execution  of  the  bond.  Such  is  the  well-known  rule  in  respect 
to  the  application  of  payments,  as  between  debtor  and  creditor,  and  we  see 
nothing  in  this  case  to  take  it  out  of  the  rule.  See  Munger,  Paym.  102,  and 
cases  cited.  The  fact  that  the  plaintiff  liitd  security  for  the  new  indebtedness. 
and  not  for  the  old,  was  a  good  reason  why  it  should  >?lect  to  make  such  ap- 
plication ;  and  there  was  nothing  in  the  contract  of  suretyship  which  required 
tbe  creditor  to  consult  the  interest  of  the  surety  rather  than  its  own. 

Tbe  third  exception  (above)  relates  to  the  effect,  as  against  the  surety,  of 
tlie  statements  of  the  account  between  the  creditor  and  the  principal  debtor. 
Tbe  exception  is  of  no  pertinency  in  the  form  in  which  it  was  taken,  bjcause 
the  referee  hiid  made  no  finding  wtiicli  could  give  occasion  for  it.  He  had  not 
bald  in  any  manner  that  the  account  stated  determined  the  amount  of  indebt- 
edness as  against  the  surety,  but  he  had  received  evidence  Of  those  statements 
only  to  sliirw  what  applicrttion  of  payments  had  in  fact  been  made'  by  the  cred- 
itor, and  the  consent  of  the  principal  debtor  to  such  application;  and  for  this- 
purpose  tlic  evidence  was  admissible. 
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The  only  remaining  exception  was  one  taken  on  the  trial  to  a  rnling  of  the 
referee  sustaining  the  plaintiflf's  objection  to  a  question,  and  an  offer  of  evi- 
dence on  the  part  of  the  defendant.  The  question  was  put  to  Frank  Fargo: 
"Will  you  state  bow  it  happened  that  some  words  were  stricken  out  of  the 
printed  form  of  the  bond?"  The  question  being  objected  to,  the  defendant 
offered  to  show,  in  sul)stauce,  that  the  surety  required  those  words  to  be 
stricken  out,  and  stated  that  he  would  not  become  liable  for  any  pre-existing 
debt;  and  that  the  agent  of  the  plaintiff  was  asked  the  question  what  the  com- 
pany would  do  with  the  old  account,  to  which  he  replied  that  the  company 
would  take  its  chances  on  that.  Counsel  for  the  defendant  stated:  "I  offer 
this  (1)  to  explain  any  ambiguity  that  may  be  supposed  to  exist  in  the  bond; 
(2)  if  there  is  any  fraud  at  the  bottom  of  it,  to  show  that  the  signature  of 
Allen  Fargo  was  fraudulently  obtained."  The  offer  was  objected  to, and  the 
referee  sustained  the  objections  both  to  the  question  and  to  the  offer.  The 
ruling  was  doubtless  correct.  There  was  no  ambiguity  in  the  bond.  The 
change  in  its  terms  was  made  before  execution,  as  required  by  the  defendant, 
and  it  has  received  the  construction  for  which  he  ims  contended.  There  was 
no  allegation  of  fraud  in  the  answer,  and  the  evidence  offered  did  not  tend  to 
establish  fraud,  if  any  ha' I  been  alleged.  The  object  probably  was  to  bring 
evidence  into  the  case  tending  to  show  tliat  the  understanding  of  the  parties 
was  that  payments  made  by  the  principal  debtor  after  the  execution  of  the 
bond  would  apply  upon  the  new  indebtedness  incurred  after  the  same  time; 
bat  the  offer  did  not  go  far  enough  for  that  purpose,  and,  if  it  bad  done  so, 
the  evidence  would  have  been  properly  rejected,  as  tending  to  contradict  or 
vary  the  terms  of  a  written  instrument.  Ko  other  of  the  questions  suggested 
by  the  brief  of  counsel  seems  to  be  presented  by  the  record  before  us.  The 
Judgment  must  be  affirmed.    All  concur.    tk>  oi-dered. 


ScHOFiELD  V   Scott  at  aJ. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 18S9.) 
L  AssiQNiniNT  FOB  Benifit  or  Creditors — Fradh — ^Knowlrdgb  of  Assiones. 

An  assignment  ostensibly  made  for  the  benefit  of  creditors,  but  with  frandnlent 
intent  on  the  part  of  the  assignors,  may  be  avoided  thongh  the  assignee  is  not 
chargeable  with  knowledge  of  such  fraudulent  intent. 
S.  Same— PRKSENTrao  Claim— Waivkb  of  Objections. 

The  fact  that  a  creditor  causes  a  verified  statement  of  his  claim  against  the  debtor 
to  be  presented  to  an  assignee  for  the  benefit  of  creditors,  in  response  to  a  notice 
from  the  latter,  does  not  prejudice  a  proceeding  by  the  oreditor  to  set  aside  the  as- 
signment as  fraudulent. 
S.  ApraAi/— Revihw— Harklbss  Ebbob. 

Where  evidence  is  improperly  admitted,  but  the  findings  of  fact  are  against  such 
evidence,  the  error  may  be  disregarded. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Amos  B.  SchoSeld  against  La  Fayette  C.  Scott  and  others.    Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Argued  before  Babkeb,  F  J.,  and  Haight,  Bradlet,  and  DwiOBT,  JJ. 
H^.  H.  Nourse,  for  appellants.    Frank  Rumsey,  for  respondent. 

DwiGBT,  J.  The  action  was  in  the  nature  of  a  creditors'  bill,  to  set  aside  a 
voluntary  assignment  on  the  ground  of  fraud.  The  assignment  was  made  by 
the  defendants  McTigbe  &  Carringer,  who  were  partners  in  business,  and,  as 
such,  were  debtors  In  failing  circumstances.  The  defendants  Scott  Sc  White 
were  the  assignees  named  in,  and  who  accepted,  the  assignment,  ostensibly  for 
the  beneiit  of  creditors.  They  were  also  partners  in  business,  and,  as  such, 
creditors  of  the  assignors;  and  the  debt  due  to  them  was,  aside  from  wages  due 
to  employes,  the  only  one  to  wliich  preference  was  given  in  the  assignment. 
The  plaintiff  was  also  a  creditor  of  the  assignors,  and  had  exhausted  his  legal 
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remedies  for  the  collection  of  the  debt  due  him  before  the  coramencement  of 
Diis  action.  The  fraud  alleged  was  the  concealment  and  withholding  from 
the  operation  of  the  assignment,  of  assets  of  the  debtors,  with  intent  to  binder, 
delay,  and  defraud  their  creditors.  The  evidence  abundantly  established  the 
fact  of  such  sappression  and  disposition  of  assets,  and  warranted  the  infer- 
ence of  fraudulent  intent  on  the  part  of  the  assignors.  There  was  some  evi- 
dence which  tended  to  charge  the  assignees  with  knowledge  of  such  fact  and 
intent,  but  the  referee  found  in  accordance  with  evidence  to  the  contrary,  and 
uc'iuitted  the  assignees  of  Icnowledge  of  the  fraud,  and  of  fraudulent  intent. 
Tlie  latter  finding  has  no  effect  to  save  the  assignment  from  the  effect  of  the 
fraudulent  act  and  intent  of  the  assignors.  The  assignment  being  a  volun- 
tary one,  the  assignees  are  not  entitled  to  the  character  of  bona  fide  pur- 
chasers for  value,  and  it  was  not  necessary  to  show,  in  order  to  avoid  t]>e  as- 
sigraent,  that  they  were  in  complicity  in  the  fraud,  or  chargeable  with  kiiowl- 
e<ige  of  the  fraudulent  intent  of  their  assignors.  Rathbun  v.  Plainer,  18 
Barb.  272;  Griffin  v.  Marqtiardt,  17  N.  T.  28.  Some  evidence  was  received 
of  decL'irations  by  the  assignors,  after  the  assignment,  tending  to  charge  the 
assignees  with  guilty  knowledge.  The  evidence  was  not  properly  admissible, 
but  since  the  referee  found  the  fact  against  such  evidence  the  error  was  im- 
material, and  the  exception  may  be  disregarded.  Some  months  after  the 
commencement  of  this  action  the  plaintiff,  having  been  served  with  a  printed 
copy  of  the  assignees'  notice  to  creditors  to  present  their  claims,  caused  a  ver- 
ified statement  of  his  claim  to  be  presented  to  the  assignee.  This  proceeding 
can  have  no  effect  upon  the  rights  of  the  plaintiff  already  asserted  in  this  ac- 
tion, and  put  in  Issue  by  the  answers  of  the  defendants.  It  was  done  with- 
out the  advice  of  his  attorneys,  and  cannot  have  the  effect  of  a  stipulation  in 
tlie  action.  The  plaintiff  took  nothing  by  the  proceeding,  and  asserted  noth- 
ing which  was  inconsistent  with  the  allegations  of  his  complaint.  The  ref- 
eree's findings  of  fact  seem  to  be  supported  by  the  evidence,  and  to  support, 
in  turn,  his  conclusions  of  law.  There  is  no  exception  In  the  case  which 
points  to  any  matorial  error.  The  judgment  should  be  affirmed,  with  costs, 
payable  oat  of  the  assigned  estate.    All  concur.    So  ordered. 


Heiqel  «.  Willis. 
(Supreme  Court,  General  Term,  Fifth  Department    January  11, 1889.) 

1.  Sst-Opf  and  CoimTEB-CLAiM — Whbn  Allowable — Pbrsonal  Im^ubibs. 

In  an  action  for  damages  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  driving  his  wagon  against  the  wagon  of  the  plalntilt,  a  oounter-clalm 
by  defendant  for  injuries  to  his  person  and  property,  alleged  to  have  been  sustained 
In  the  same  collision  through  plaintifTs  negligence,  is  proper,  under  Code  Civil 
Froc.  i  601,  providing  that  a  "cause  of  action  arising  out  of  the  oontraot  or  transac- 
tion set  forth  in  the  complaint,  as  the  foundation  <n  plainttirs  olaim, "  may  be  the 
subject  of  oounter-<slaim.' 

9.  Same— AifOuini^^DSTiCBs  or  thb  Pbaob. 

The  Code  of  Civil  Procedure  imposes  no  limit  on  the  amount  of  a  counter-claim 
which  defendant  may  set  up  in  a  justice's  court,  and  it  cannot  be  objected  that  such 
counter-claim  exceeds  thO'  amount  of  a  justice's  jurisdiction. 

Appeal  from  Erie  county  court. 

Action  by  John  Heigel  against  R.  G.  Willis.  Defendant  appealed  from  a 
judp:ment  rendered  against  hirn  in  the  justice's  court  to  the  county  court,  and 
from  an  order  denying  plaintiff's  motion  to  strike  the  cause  from  the  trial 
calendar,  and  have  the  appeal  heard  as  an  appeal  on  the  law,  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  IIaiqht,  Bradley,  and  Dwight,  JJ. 

William  F.  Sheehan,  for  appellant.     O.  W.  Sickmon,  for  respondent. 

'As  to  what  may  be  pleaded  by  way  of  set-off  or  counter-claim,  see  Sherman  r.  Hale, 
(Iowa,)  41  N.W.  Kep.  4{i.  and  cases  cited;  Maders  v.  Lawrence, SS  N.  Y.  Supp.  159;  Lap- 
taam  V.  Osborne,  (Nev.)  1:;;  I'uc.  liep.  b6l,  and  cases  cited. 
v.3N.Y.s.no.6 — 32 
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Dwianr,  J.  Issue  was  joined  In  the  justice's  court,  b^'aicnmi^aint  alleg- 
ing that  th«defendsiiit  negligently  drove  hia  wagon  against  tbe  wagon  of  the 
{daintiff,  in  which  the  plaintiff  was  riding,  to  plaintiff's  dannaife'Of  f40;  and 
an  amended  answer  which,  after  a  general  deidal.  set  up  a  ooanter-claim  for 
injuries  to  the  defendant's  person,  and  to  his  wagon  and  barnees,  sostained  in 
the  same  collision  mentioned  in  the  plaintiff's  complaint,  which  the  defendant 
alleged  was  caused  by  the  negligent  and  malicious  conduct  of  the  plaintiff  In 
driving  his  wagon  against  that  of  the  defendant.  The  defendant  alleged 
damages  in  thesnm  of  81,000,  for  which  he  demanded  Judgment.  The  plain- 
tiff objected  to  the  counter-claim  on  the  grounds  (1)  that  it  "set  np  a  new 
cause  of  action;"  and  (2)  that  it  exceed^  the  jurisdiction  of  the  justice. 
The  objection  was  overruled,  and  the  case  went  to  trial.  The  jury  found  a 
verdict  for  the  plaintiff  for  one  dollar,  for  which  the  justice  rendered  judg- 
ment, and  from  tliat  judgment  the  defendant  appealed  to  the  eounty  court  for 
a  new  trial.  The  motion  of  the  plaintiff  in  the  county  court  was  based  upon 
the  ground  that  there  was  no  counter-claim  properly  in  the  case,  and  there- 
fore, since  the  plaintiff's  demand  for  judgment  was  for  less  than  $50,  the  case 
was  not  within  ttie  provisions  of  section  306S  of  the  Code,  and  a  new  trial 
conld  not  be  had  in  the  county  court.  The  motion  therefore  presented  two 
questions:  (1)  Was  the  counter-claim  one  which  could  be  interposed  to  the 
plaintiff's  cause  of  action  in  any  court?  (2)  Was  it  within  the  jurisdiction 
of  the  justice's  court?  Both  of  these  question's,  w«  think,  were  properly  de- 
cided in  the  court  below.  Section  501  of  the  Code  of  Civil  Pi-ooedure,  which 
is  made  applicable  to  justice's  court  by  section  2945,  prescribes  what  causes 
of  action  may  be  the  subject  of  counter-claim.  Among  others,  by  sabdi  vision 
1,  it  may  be  "a  cause  of  action  arising  out  of  the  contract  or  tramsaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim;"  and  that 
this  prescription  includes  actions  of  tort  is  plainly  indicated  by  the  fact  tliat 
it  is  contrailistinguished  from  that  contained  in  subdivision  2,  which  is  con- 
fined to  actions  on  contract.  See  Manvfaeturing  Co.  v.  Hatl,  &1  N".  T.  226; 
Carpenter  v.  Insurance  Co.,  98  N.  Y.  552.  The  cause  of  action  here  pleaded 
as  a  counter-claim  was,  on  its  face,  one  arising  out  of  tbe  saran  tiansaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  action,  viz.,  the 
collision  on  the  highway  between  the  two  wagons  driven,  respectively,  by  the 
plaintiff  and  the  defendant.  It  was  a  transaction  in  respect  to  which  the 
plaintiff  alleged  negligence  on  the  part  of  the  defendant,  and  damages  to  him- 
self; and  the  defendant  vice  versa.  For  the  same  reason,  because  arising  out 
of  the  same  transaction,  the  defendant's  two  causes  of  action,  for  injuries  to 
himself  and  property,  were  properly  united  in  one  counter-claim,  whether  the 
pleading  was  in  a  court  of  record  or  in  justice's  court.  Code  Civil  Proc.  §  4Si, 
subd.  9 ;  section  2937,  subd.  1.  Moreover,  by  subdivision  3  of  the  latter  sec- 
tion the  causes  of  counter-claim  were  properly  united  in  justice's  court,  even 
if  they  had  not  grown  out  of  the  same  transaction.  The  objection  to  the  de- 
fendant's counter-claim,  based  upon  the  nature  of  the  cause  or  causes  of  ac- 
tion embraced  therein,  is  not  well  founded.  The  objection  that  the  coantor- 
claim  exceeded  in  amount  the  jurisdiction  of  a  justice  of  the  peace  is  equally 
untenable.  It  involves  a  misconstruction  of  the  provision  of  the  Code  defin- 
ing that  jurisdiction.  Section  2862  relates  only  to  the  plaintiff's  Ciiuse  of 
action,  and  the  limitation  of  $200  applies  only  to  the  amount  of  the  plaintiff's 
claim  in  the  several  cases  enumerated.  Section  501,  as  qualified  by  section 
2945,  while,  as  we  have  seen,  prescribing  the  nature  of  tht;  causes  of  action 
which  may  be  made  the  subject  of  the  defendant's  counter-claim,  imposes  no 
limit  upon  the  amount  of  such  counter-claim.  The  provision  of  the  latter 
section,  "that  such  a  counter-claim  cannot  be  interposed  unless  it  is  of  sucli 
a  nature  that  a  justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon,"  recognizes  the  distinction  suggested.  That  such  distinction  is  in- 
tended i^  made  entirely  clear  by  reference  to  section  2949,  which  provides  fo« 
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jadgment  in  cases  where  the  ooanter-daim  established  exceeds  $200.  The 
reason  for  this  discriminatiun  between  plaintiff  and  defendant,  in  respect  to 
the  amount  of  their  claims,  is  apparent.  The  plaintifC  chooaes  bis  forum,  and 
has  no  excuse  for  coming  into  a  justice's  court  with  a  claim  which  exceeds 
the  jurisdiction  of  that  court.  The  defendant,  ou  the  other  hand,  is  com- 
pelled to  coma  into  the  justice's  court  to  make  his  defense,  and  must  be  per- 
mitted to  interpose  such  counter-claim  as  he  has,  without  reference  to  it» 
amount.  Accordingly  section  2949,  while  it  limits  the  judgment  which  ma/ 
in  any  event  be  rendered  in  favor  of  the  defendant,  in  such  a  case,  to  $200, 
saves  the  counter-claim,  for  which  he  cannot  have  judgment  in  justice's 
court,  for  prosecution  in  another  action,  and  in  a  court  having  jurisdiction 
thereof.  It  is  plain  that  the  justice  had  jurisdiction  of  the  whole  case  in  this 
action,  notwithstanding  the  amount  of  the  defendant's  counter-claim,  and 
that,  the  defendant's  demand  for  judgment  having  exceeded  $50,  the  case  was 
properly  appealed  for  a  new  trial.  Code  Civil  Proc.  8  3068.  The  motion  of 
the  plaintiff  was  therefore  properly  denied,  and  the  order  t^ipealed  from  must- 
be  affirmed.    All  concur.    So  ordered,  with  $10  coats,  and  diftbiusements. 


In  re  Eambdell's  Will. 

(Supreme  Cowrt,  Oeneral  Term,  Fifth  Department.    Jaauaiy  U,  1889.) 

1.  Wills— Capaoitt  to  IIilKe— Etidkkox. 

Where  proponents  rest  their  case  solelj  on  the  evidence  of  the  surviving  wit- 
ness, the  scrivener,  a  man  of  experience  and  sound  judgment,  who  testifies  that 
testatrix,  a  woman  68  years  old,  having  property  worth  1300,000,  did  not  seem  to 
Um  to  be  of  sound  mind,  f  rran  her  conversation  and  oondoot  dnring  their  inter- 
view, which  lasted  about  two  hours;  that  she  seemed  to  have  no  affeoUon  tor  her 
two  children,  who  were  insane,  and  bad  very  little  property;  that  she  desired  to 
devote  her  wiiole  estate  to  the  building  of  a  tomb,  whicn  was  to  be  extravagantly 
embellished,  with  life-size  statues  of  herself;  and  that  only  upon  his  suggestion 
did  she  rednce  the  expense  of  the  tomb  to  a  littto  over  tKW,000,  as  the  will  was 
executed,— probate  diould  be  refused,  there  being  no  prima  f<M)le  showing  of 
sanity.' 

a.  BxiflE — OpIKION  BVTDENCII — ITON-EXFERTS. 

A  non-ezpert  witness  upon  the  probate  of  a  will,  after  testifying  to  the  acts  and 
declarations  of  the  testatrix  within  his  own  knowledge,  may  state  the  impressions 
produced  on  his  mind  thereby,  as  to  her  sanity.* 

5.  New  Tbiaii— Newlt-Disootbrbd  Evidence— PaoBAnLE  Effect. 

The  surrogate  having  refused  probate  on  the  evidence  offered  by  proponents,  and 
the  latter  having  failed  to  ask  for  leave  to  produce  further  evidence  of  testatrix's 
sanity,  though  a  motion  to  dismiss  the  petition  was  pending  tor  several  days,  for 
the  sole  reason  that  their  counsel  believed  the  evidence  sufficient  to  admit  tlae  will 
to  probate,  a  new  trial  on  the  ground  of  newly-discovered  evidence  should  be  denied, 
especially  when  such  evidence  would  not  probably  produce  a  different  result. 
4.  Bahb — SuRPBiBB— Effect  of  Evidence. 

Nor  should  a  new  trial  be  granted  for  surprise,  when  It  does  not  appear  that  un- 
anticipated evidence  was  given,  or  that  the  applicant  had  been  deceived  in  the 
testimony  of  witnesses  upon  whom  he  had  relied,  and  the  only  surprise  seems  to 
have  been  in  the  effect  produced  by  the  evidence  on  the  mind  oi  the  court. 

6.  Trial — Objections  to  Evidence — Motion  to  Exclude. 

A  motion  to  strike  out  testimony  as  not  responsive  to  the  questions  should  be  re- 
fused when  the  record  does  not  snow  the  questions,  and  no  objections  were  made- 
to  the  questions  themselves. 

Appeal  from  surrogate's  court,  Monroe  county. 

The  alleged  will  of  Louisa  M.  Ramadell,  deceased,  was  offered  for  probata 
by  the  executors  named  therein,  and  probate  contested  by  the  committees  of 

■On  the  general  subject  of  evidence  to  show  mental  incapacity  to  execute  a  will,  see 
In  re  Coleman's  Will,  (N.  Y.)  19  N.  E.  Rep.  "1,  and  oases  cited j  KUdnton  v.  Brick,  (N.. 
J.)  15  AtL  Rep.  891,  and  note;  Kerr  v.  Lunsford,  (W.  Va.)  8  S.  E.  Rep.  — ,  and  note;. 
In  re  Boole's  Will,  ante,  359. 

*As  to  the  admissibility  of  opinion  evidence  of  non-experts  on  issues  involving  san- 
ity, see  Eeithley  v.  SUfford,  (111.)  18  N.  E.  Rep.  740,  and  note;  Johnson  v.  Culver, 
trnd.)-~"  "  •''      -  - 


I.)  19  K.  E.  Rep.  12d. 
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her  son  and  daughter,  who  were  adjudged  lunatics.    I'robate  was  refused, 
and  the  executors  appeal. 

Argued  before  Bakker.  P.  J.,  and  Haioht,  Bbadlbt.  and  DwiOHT,  JJ. 

J.  M.  Davy,  for  appellants.    John  Van  Voorhis,  for  respondents. 

DwiQHT,  J.  The  contestants,  respondents  In  this  appeal,  were  the  com- 
mittees of  the  person  iind  estate,  respectively,  of  a  son  and  a  daughter  of  the 
testatrix,  her  next  of  kin,  and  sole  heirs  at  law,  both  of  whom  had  been  ju- 
dicially declared  of  unsound  mind,  and  incapable  of  managing  their  affairs. 
On  the  hearing,  the  proponents  called  as  their  only  witness  the  survivor  of 
the  two  attesting  witnesses,  who  was  also  the  scrivener  who  drew  the  will. 
He  testified  to  its  due  execution  and  attestation;  to  the  instructions  from 
which  it  was  drawn,  given  to  him  at  the  same  interview:  to  the  discussion 
oonuerning  the  provisions  of  tlie  will,  between  himself  and  the  testatrix, 
which  took  place  at  the  same  time;  and  to  bis  opinion,  based  upon  his  ob- 
servation of  the  testatrix  then  made,  upon  her  statements  and  conversation, 
and  the  character  of  the  instructions  given  him  for  the  drawing  of  the  will, 
that  she  was  not  of  sound  mind.  At  the  close  of  the  evidence  of  this  witness 
the  proponents  rested  their  case,  and  the  contestants  moved  that  the  proceed- 
ings be  dismissed.  The  surrogate  denied  the  motion  at  the  time,  but,  no 
further  evidence  being  offered  on  either  side,  after  a  more  full  hearmg  of 
counsel  for  and  against  the  motion,  he  decided  that  the  evidence  did  not  make 
a  prima  faeie  case  for  the  probate  of  the  will.  Thereupon  the  proponents 
moved  for  a  re-opening  of  the  case,  and  that  they  might  be  allowed  to  intro- 
duce other  testimony  on  the  question  of  the  sanity  of  the  testatrix  at  the  time 
of  the  execution  of  the  will.  The  motion  was  denied,  the  court  stating  tliat 
the  proponents  might  make  the  application  on  affidavits  and  the  usual  notice 
of  motion.  Accordingly  a  motion  was  made  for  a  new  trial  on  a  notice  which 
assigned,  as  grounds  for  the  relief  asked  for,  (1)  newly-discovered  evidence; 
(2)  that  the  order  dismissing  the  petition  was  against  evidence;  (3)  errors  in 
the  admission  and  rejection  of  evidence;  (4)  surprise.  This  motion  was  de. 
nied,  and  on  the  same  day  the  surrogate  made  his  Bndings  and  decision  on 
the  issue  joined  in  the  proceedings,  and  a  few  days  after  entered  the  decree 
accordingly,  denying  probate  to  the  will. 

The  decision  and  decree  were  in  accordance  with  the  evidence  before  the 
surrogate.  It  was  incumbent  on  the  proponents,  in  the  first  instance,  to  make 
prima  faeie  proof  of  the  competency  of  the  deceased  to  make  a  will.  Failing 
to  do  so,  probate  was  properly  denied.  Code  Civil  Proc.  8  2623;  Delafield  v. 
Parish,  25  N.  Y.  34;  Harper  v.  Harper,  1  Tliomp.  &  C.  355;  Kingsley  v. 
Blanfiard,  66  Barb.  317;  In  re  Freeman,  46  Hun,  467 ;  In  re  Cottrell,  95  N. 
Y.  336.  There  was  not  only  failure  to  make  suclt  proof  In  this  case,  but  the 
evidence  was  to  the  contrary.  The  only  evidence  on  the  subject  was  that  of 
the  counselor  of  this  court  who  drew  the  will  and  signed  it  as  one  of  the  at- 
testing witnesses.  He  is  well  known  to  the  court  as  an  astute  and  able  law- 
yer, of  discriminating  mind,  and  large  experience  in  judging  of  men  and 
their  springs  of  action.  He  testified  that  he  did  not  think  the  deceased  was 
of  sound  mind  at  the  time  of  the  execution  of  the  will;  that  her  natural  af- 
fections seemed  to  be  blunted;  that  she  seemed  to  have  no  conception  of  her 
relations  to  her  cliildren,  nor  to  comprehend  that  they  were  the  natural  ob- 
jects of  her  bounty,  nor  that  she  owed  any  duty  to  them;  that  he  thougiit  her 
conduct  so  unnatural  that  she  could  not  possibly  comprehend  its  true  import. 
He  drew  these  conclusionsf rum  tlie  conversation  of  the  testatrix,  in  connection 
with  the  making  of  her  will,  which  lasted  from  one  to  two  houra,  and  which, 
besides  indicating  her  mental  condition,  disiloaed  her  condition  in  life,  the 
condition  and  circumstances  of  her  children  and  descendants,  the  nature  and 
value  of  her  property,  as  she  estimated  it,  and  the  disposition  which  she  de- 
sired to  make  of  it.    Hhe  was  a  widow,  of  63  years  of  age,  with  a  son  and  a 
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daughter,  both  insane,  and  having  no  property  of  their  own  except  their  in- 
terest  in  their  father's  estate,  which  consisted  of  some  400  acres  of  farming 
lands.  Her  son  had  also  a  family  of  his  own,  consisting  of  a  wife  and  minor 
son.  Her  purpose,  as  disclosed  to  the  witness,  was  t«  devote  her  entire  prop* 
erty,  wliich  she  estimated  at  upwards  of  $200,000,— $150,000  in  personal 
property,  and  real  estate  of  the  value  of  $50,000  or  $60,000,— to  the  building, 
adornment,  and  maintenance  of  a  marble  tomb,  for  herself  and  her  family,  in 
the  cemetery  of  Mount  Hope,  at  Rochester.  She  declared  her  purpose  to  leave 
nothing  to  the  children, — who,  she  said,  were  well  enough  off  without  it, — and 
her  determination  that  neither  her  grandson  nor  his  mother,  the  wife  of  her 
son,  should  ever  have  a  cent  of  her  money.  The  tomb  of  her  imagination 
was  to  be  adorned  with  four  life-size  marble  statues  of  herself,  her  husband 
and  her  children,  and  was  to  contain  a  room,  to  be  furnished  and  embellished 
with  pictures,  for  the  reception  of  her  friends  who  would  come  to  visit  her. 
She  desired  the  sum  of  $15,000  or  $20,000  should  be  set  aside  to  provide  an 
income  for  the  support  of  a  man  to  take  care  of  the  tomb,  and  keep  the  re- 
ception room  always  in  readiness  and  condition  to  receive  her  friends.  These 
were  the  general  and  exhaustive  provisions  of  the  will  which  she  outlined  to 
her  scrivener,  and  which,  as  might  well  be  supposed,  excited  some  surprise  on 
his  part,  and  a  suspicion  in  regard  to  her  sanity  of  mind.  He  thereupon  put 
many  questions  to  her  for  the  purpose  of  testing  her  mental  condition,  and 
made  some  suggestions  tending  to  bring  her  to  a  more  correct  appreciation  of 
the  character  and  effect  of  the  will  she  proposed  to  make.  One  result  of  such 
discussion  was  some  modiBcation  of  the  provisions  of  the  will,  such  as  limit- 
ing the  expense  of  the  tomb  to  $95,000,  the  trust  for  its  care  and  maintenance 
to  $8,000,  and  the  expense  of  statues  to  $10,000;  and  in  respect  to  tlie  latter, 
while  still  insisting  upon  life-size  statues  of  herself,  her  husband  and  her 
daughter,  she  left  it  to  the  discretion  of  her  executors  whether  they  should 
erect  a  statue  to  her  son,  William.  Also,  in  the  will  as  executed,  she  gave  to 
her  daughter  some  articles  of  household  furniture,  pictures,  and  jewelry,  and 
to  her  grandson  the  sum  of  $500,  to  be  paid  to  him  on  his  coming  of  age. 
Another  result  of  the  conversation  and  discussion  between  the  witness  and 
Mrs.  Ramsdell,  and  of  the  propositions  made  and  conclusions  reached  by  her, 
was  the  fixed  impression  upon  his  mind  that  she  was  not  of  sound  mind,  nor 
capable  of  making  a  will;  and  so  he  testified.  Certainly  this  evidence  did  not 
make  a  prima /ocfe  case  of  competent  mental  capacity  in  the  testatrix,  and 
upon  this  evidence  the  probate  of  the  will  was  properly  refused. 

The  only  remaining  questions  arise  upon  the  appeal  from  the  order  of 
the  surrogate  denying  the  proponents'  motion  for  a  new  trial.  The  motion 
was,  necessarily,  made  under  the  provisions  of  subdivision  6,  §  2481,  Code 
Civil  Proc.  That  statute  confers  upon  the  surrogate  power  "to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly-discoveretl  evidence,  clerical  error,  or 
other  sufficient  cause,"  but  it  subjects  that  power  to  the  express  limitation 
that  it  "must  be  exercised  only  in  a  like  case,  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the  same  powers."  The 
statement  of  the  grounds  upon  which  the  motion  may  be  made  is,  no  doubt, 
broad  enough  to  include  all  those  specified  in  the  notice  of  motion.  Of  these, 
two  may  be  at  once  eliminated.  The  objection  that  the  decision  of  the  surro- 
gate was  against  the  evidence  has  alre^tdy  been  considered,  and  found  not 
tenable.  The  objection  that  there  were  errors  in  the  admission  and  rejection 
of  eviilence  seems  to  have  no  ground  to  stand  upon.  No  evidence  offered 
was  rejected,  and  none  of  the  evidence  received  was  objected  to,  except  in  the 
single  instance  of  the  answer  of  the  witness  to  the  question,  by  counsel  for 
the  contestants,  whether  the  conversation  of  the  deceased  Wiis  in  his  judg- 
ment irrational.  The  court  ruled  that  the  witness  might  state  how  the  acts 
and  conversation  which  he  had  describ:;d  imprcs.sed  him;  to  which  ruling 
proponents'  counsel  excepted.    The  ruling  was  strictly  in  accordance  with 
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the  well-established  rule  that  the  non-expei-t  witness,  after  describing  the 
acts  and  detailing  the  conversation  of  the  person  whose  mental  oonmtitm 
is  the  subject  of  inquiry,  may  testify  what  conclusions  he  drew  or  impressions 
lie  received  from  the  actii  and  conveisation  thus  descrrbed. 

There  was.  a  motion  by  proponents,  before  they  rested  their  case,  to  strike 
out  certain  detached,  aod  selected  portions  of  the  testimony  of  their  witness, 
on  the  ground,  that  those  portions  of  his  testimony  were  not  responsive  to 
the  questioQ,  and  as  incompetent  and  immaterial,  and  an  exception  was  taken 
to  the  denial  of  that  motion.  This  exception  was  properly  disregarded  by  the 
surrogate  ou  the  motion  for  a  new  trial.  Much  of  the  evidence  indaded  in 
the  motion  to  strike  out  was  given  by  the  witness  on  bis  direct  examination 
•by  counsel  for  the  proponents.  In  no  instance,  either  upon  ttie  direct  or 
^cross-examination.  1^  the  question  which  elicited  the  evidence  given  in  this 
record,  so  that  it  Is  impossible  to  say  tliat  it  was  not,  in  every  instance, 
strictly  in.  response  to  the  question  asked,  and  no  objection  was  made  to  any 
■of  the  queslionB,  whatever  tbey  were.  A  motion  to  strike  out,  under  sadi 
circumstances.,  was  properly  denied. 

There  remain  to  lie  consideced  only  two  grounds  of  the  motion  for  a  new 
trial,  viz.,  of  newly-discovered  evidence,  and  of  surprise.  The  case  is  clearly 
not  brought  within  the  rules  which  govern  the  granting  of  new  trials  for 
uewly-diMovered evidence.  The  evidence  propounded  bythe  movingpapers. 
If  newly-diacovered,  was  so  only  because  no  previous  effort  had  been  made  to 
discover  or  procure  it.  It  was  all  of  it,  so  far  as  appears,  as  easily  within  the 
reach  of  the  proponents,  before  as  after  the  trial  and  submission  of  the  case. 
The  papers  show  that  counsel  for  the  proponents  were  notified  that  the  con- 
itestants  would  rely  upon  the  absence  of  prima  fitaie  proof  of  mental  compe- 
i;ency  on  the  part  of  the  testatrix,  without  giving  any  evidence  on  their  part; 
and  a  motion  to  dismiss  the  petition  on  that  ground  was  argued  and  re- 
argued, at  an  interval  of  several  days,  before  the  decision  of  the  surrogate 
was  finally  made.  N'o  doubt  if  at  any  time  preceding  the  Snal  submission  of 
the  case  the  application  had  been  made  for  leave  to  produce  further  evidence 
on  the  pact  of  the  proponents  that  application  should  and  would  have  been 
granted.  But  the  proponents  elected  to  submit  the  case  npon  the  evidence 
Already  given,  and  the  reason  for  so  doing  is  frankly  stated  by  their  counsel 
in  hia  affidavit  read  on  the  motion  for  a  new  trial,  viz.,  that  he  "supposed 
Ahat  Mr.  Camp's  evidence  complied  with  the  requirements  of  the  statute,  and 
was  sufficient  to  admit  the  will  to  probate, "  and  that  but  for  such  belief  "be 
would  not  have  rested  his  case  without  calling  other  witnesses.  It  is  impos- 
sible, after  this  concession,  to  contend  that  a  case  is  made  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  Moreover,  the  evidence  pro- 
pounded by  the  affidavits  on  both  sides,  read  on  this  motion,  cannot  be  re- 
garded as  affording  a  reasonable  probability  that  the  result  of  the  new  trial 
would  be  different  from  that  of  the  trial  already  had.  On  the  contrary,  the 
ovidence  so  presented  must  be  said  to  preponderate  against  the  allegation  of 
competent  mental  capacity  in  the  testatrix  to  make  a  will.  And  so  in  two 
ossential  particulars  the  case  made  by  the  proponents  on  this  motion  fails  to 
meet  the  requirements  of  the  rule  which  we  have  been  considering. 

The  moving  parties  have  equally  failed  to  make  a  case  for  a  new  trial  on 
the  ground  of  surprise.  The  only  surprise  alleged  by  them  is  surprise  at  the 
-decision  of  the  court.  The  surprise  which  may  furnish  ground  for  a  new  trial 
must  be  caused  by  the  evidence  given  on  the  first  trial.  It  must  be  either 
<1)  surprise  by  evidence  given  ijy  the  adverse  party,  which  the  moving  party 
oould  not  reasonably  have  anticipated  would  be  given,  and  which  he  was 
therefore  unprepared  to  meet,  but  which  he  is  now  prepared  to  meet  by  evi- 
■dence  propounded  by  the  moving  papers;  or  (2)  surprise  by  failure  on  his  own 
part  to  make  the  proof  which  he  had  reasonnbly  I)elieved  himself  prepared  t* 
make,  and  which  he  is  now  prepared  to  supply  by  evidence  propounded  in  the 
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same  manner.  In  ttae  caM  of  surprise,  m  in  th.it  of  newly-discovered  evl- 
denoe,  the  -new  pcoofs  proposed  to  be  made  must  appear  to  be  of  sutUcient 
force  and  weight  to  render  it  protMble  ttiat  the  result  of  the  trial  will  be  re- 
versed. It  is  plain  that  the  case  in  butd  does  not  come  within  the  ruleabom 
«tated.  The  proponents  had  not  been  deceived  in  respect  to  the  testimony 
to  be  given  by  iihe  witness  oaUed  by  than.  80  far  as  appears,  that  testimony 
was  in  all  i-espeots  what  th^  sxpisetsd  it  would  be.  Tiiey  were  content  to 
rest  their  case  upon  It;  their  only  disappointment  was  in  the  efleot  which  it 
produced  upon  ijie  mind  of  the  court  to  which  it  was  addressed.  We  can  see 
no  groosid  upon  which  the  aantogate  could  have  gcantad  the  motion  ior  a 
new  trial.  The  decree  and  otder  appealed  from  must  be  affirmed.  All  ooa- 
«ar.    Decree  and  order  afflrmod.  with  costs  to  both  parties  payable  out  of  the 


Abbott  M  oLv.  Botob  et  at. 

{Supreme  Court,  Oeneral  Tern,  Fifth  Departnient.  iaemaer  11, 1899.) 

CoMPOsinoir  with  CitnyrToits— Rblxasb  or  Jonra  I^btox— Wbxt  AKomras  10. 

Code  OlvU  JPioe.  N.  Y.  i  lOO,  pravUM  tbait  a  jolntdebtor  may  make  a  seMrate 
flCsitPOsitlMt  with  his  orsditor,  the  latter  "to  execute  to  the  oompounding  debtor  a 
release  of  the  indebtedness  or  other  Instrument  exonerating  him  therefrom. "  HeUL 
that  a  reoeijpt  to  one  at  two  joint  and  several  debtors,  aoknowledging  the  psi^ment 
Of  a  sTim  of  money,  and  staong  tbat  It  ooBstttates  the  payer's  "onsKhalf  01  our  ao- 
ommt"  agaiast  the  Joint  dakten,  d«es  not  purport  to  CBonerato  such  payer  from  Ua- 
btUty.  within  the  meaning  of  the  statute,  and  sudi  eflact  osnnot  be  given  to  the  re- 
ceipt by  evideaoe  aliunde. 

On  CDtceptifanfl  from  circuit  court.  Livingston  county. 

Action  by  Adaniram  J.  Abbott  and  others  against  Louisa  M.  Boyoe,  im- 
fdeaded  with  Juiia  Hosford.  Verdict  was  directed  for  plaintiif,  and  defend* 
ants  move  for  new  trial  oji  a  case  and  exceptions  ordered  to  be  heacd  in  the 
first  instance  at  the  general  term. 

Argned  before  Bakker.  F.  J.,  and  Haiobt  and  Dwioht,  JJ. 

Jf.  G.  Peek,  ft>r  the  motion.    Jolm  Kobrbaeh,  eontra, 

DWKHT,  J.  The  action  was  fbr  professional  services  rendered  by  the 
plaintifh  as  attorney's  and  counsel  for  the  defendants,  who  were  siatecs,  in  an 
action  in  this  court.  The  answer  admitted  the  services,  and  the  valne  of  the 
same  was  not  in  dispute.  It  speared  by  the  pleadings  that  the  liability  of 
the 'defendants  was  joint  and  several.  The  defense  relied  upon  whs  a  release 
or  exoneration  of  the  defendant  Mrs.  Boyce,  who  alone  answered,  on  payment 
by  her  of  a  sum  less  than  the  whole  balance  due  on  the  plaintifl's  demand. 
The  pleadings  in  evidence  showed  that  Mrs.  Boyce  had  previously  made  a  pay- 
ment to  the  plaintiffs  on  account  of  the  services  in  question,  when,  being 
called  upon  for  the  baLince  of  the  bill,  she  paid  tlie  plaintiffs  the  sum  of 
•M.2£,and  received  from  them  a  receipt  in  the  following  terms:  "  Apbii.  30, 
1885.  Received  of  Mrs.  Louisa  M.  Royce,  flfty-fonr  25-lUO  dollars,  which, 
with  fifty  heretofore  paid,  constitulea  her  one-half  of  our  account  Hgainst  de- 
fendants in  Re  Rider  «.  Howe  et  al.  $54.25.  [Signed]  Abbott,  RoHBJBAon 
A  Abbott,  per  J.  R."  The  plaintiff  Mr.  Rohrbach,  having  given  testimony 
on  the  part  of  the  plaintiffs,  the  paper  copied  above  was  proved  and  put  in 
evidence  on  his  cross-examination.  On  his  redirect  examination  by  coun- 
sel for  the  plaintiffs  he  was  asked  to  relate  what  took  place  when  the  receipt 
was  given.  The  question  was  objected  to  by  counsel  for  the  defendant  on  the 
ground  that  it  was  "not  competent  for  the  plaintiffs  to  impeach  the  papers  in 
evidence."  The  objection  was  overruled,  and  the  witness  gave,  at  length. 
bis  version  of  the  conversation  between  himself  and  Mrs.  Royce  and  her  son, 
who  was  present  with  her,  at  the  interview  in  which  the  receipt  was  given 
to  the  defendant.    His  evidence  tended  to  show  that  the  receipt  was  given  in 
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the  particular  form  it  bore,  at  the  request  of  the  defendant,  for  the  purpose  of 
indicating  to  the  other  defendant  that  she  would  be  expected  to  pay  the  other 
half  of  the  bill,  and  thus  assist  Mrs.  Boyce  In  obtaining  at  least  some  contri- 
bution from  her  sister.  Mr.  Kohrbach  testitied  that  he  at  first  wrote  and 
banded  to  Mrs.  Royce  a  receipt  for  the  $54.25,  in  the  usual  form,  to  apply  on 
account;  that  Mrs.  Boyce  then  made  known  her  wish  to  have  a  receipt  which 
should  serve  the  purpose  above  mentioned,  and  that  upon  such  request  he  sub- 
stituted the  receipt  in  evidence.  It  appears,  however,  from  his  further  testi- 
mony, that  the  amount  of  the  payment  to  be  made  was  arrived  at  by  Mr. 
Bohrliach  by  computation,  as  the  balance  of  one-half  of  the  account,  before 
the  receipt  was  drawn.  On  the  part  of  the  defendant,  she  and  her  son  gave 
their  version  of  the  conversation  occurring  at  the  same  interview.  Their  tes- 
timony tended  to  show  that  the  prop>osition  of  the  defendant  was  to  pay  the 
balance  of  her  share  of  the  account,  and  take  a  receipt  which  would  discharge 
her  from  further  liability ;  that  the  amou  nt  due  from  her  was  computed  for  this 
purpose,  and  was  paid  by  her  only  upon  Mr.  Bohrbach's  giving  the  receipt  in 
evidence,  which  he  assured  her  would  have  the  effect  to  protect  her  against 
any  further  claim.  At  the  close  of  the  evidence  the  defendant  asked  to  go  to 
the  jury  "on  the  question  of  accord  and  satisfaction."  The  request  was  re- 
fused. A  verdict  was  ordered  for  the  plaintiffs,  and  the  defendant  took  the 
exception  which  presents  the  only  question  on  this  appeal. 

Undoubtedly  the  evidence  aliunde  the  receipt  was  contradictory,  and  re- 
quired to  be  submitted  to  the  jury,  if  the  question  to  which  it  related  was  in  any 
manner  material  to  the  issues  in  the  action.  But  upon  the  conceded  facts  in 
this  case  it  seems  to  be  immaterial  whether  the  agreement  between  the  par- 
ties, apart  from  the  written  receipt,  was  to  discharge  the  defendant  from  lia- 
bility or  not.  The  agreement,  on  the  defendant's  own  theory,  was  to  accept 
payment  of  one-half  of  an  admitted  debt,  in  discharge  of  an  entire  debt  tor 
which  the  defendant  was  liable.  That  such  an  agreement,  accompanied  by 
payment  accordingly,  does  not  constitute  an  accord  and  satisfaction,  is  too  well 
settled  by  adjudications  of  our  own  courts  to  admit  of  discussion  at  this  time. 
See  Bunge  v.  K'oop,  48  N.  Y.  225,  and  the  cases  cited.  But  the  law  has  been 
lately  restated  by  the  court  of  last  resort,  in  adjudicating  a  case  not  within 
the  rule.  Allison  v.  Abendroth.  108  N.  Y.  470, 15  N.  E.  Bep.  606.  To  have 
the  effect  of  an  accord  and  satisfaction  the  agreement  must  be  upon  some  new 
and  independent  consideration,  as  by  giving  additional  security,  by  turning 
out  property  of  undetermined  value,  or  by  an  agreement  under  which  a  ben- 
efit may  result  to  the  creditor,  to  which,  but  for  the  agreement,  he  was  not 
entitled ;  otherwise  the  agreement  is  nudum  pactum.  See  the  case  last  cited. 
Concededly  no  such  consideration  existed  for  the  agreement  alleged  to  have 
been  made  in  this  case.  But  to  take  the  present  case  out  of  the  rule,  the  ap- 
pellant relies  upon  the  statute,  (Code  Civil  Froc.  §  1&42,)  which  provides  for 
separate  composition  by  a  partner  or  a  joint  debtor.  This  statute  is,  in  the 
main,  a  re-enactment  of  an  earlier  one,  found  in  chapter  257  of  the  Laws  of 
1838,  (entitled  "An  act  for  the  relief  of  partners  and  joint  debtors,")  as 
amended  by  chapter  348  of  the  Laws  of  1845,  (4  £dw.  St.  at  Large,  450.)  We 
do  not  think  this  provision  of  law  avaite  the  defendant.  The  object  of  the 
statute  seems  to  have  been  to  provide  for  a  separate  composition  by  any  one 
of  several  debtors  of  either  of  tlie  classes  mentioned,  without  discharging  the 
others.  At  common  law  the  release  of  on«^  joint  debtor  discharged  the  debt  as 
to  all.  Harrison  v.  Wilcox,  2  Johns.  448;  Rowley  v.  Stoddard,  7  Johns.  207; 
Broton  V.  Williams,  4  Wend.  365.  The  statute  saves  the  right  of  action 
against  all  except  the  compounding  debtor;  and  that,  we  apprehend,  is  the 
extent  to  which  the  statute  was  intended  to  go.  It  may  be  questioned  whether 
it  is  applicable  at  all  to  debtors  whose  liability  is  several  aa  well  as  Joint. 
The  provision  of  the  original  statute  (act  of  1838,  supra)  was  by  its  first  sec- 
tion limited  to  the  case  of  partners;  and  by  section  5  was  extended  to  the  eo- 
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tire  class  of  joint  debtors.  The  provision  of  the  Code  (section  1942,  tupra) 
is  in  terms  confined  to  joint  debtors;  a  Inter  clause  of  the  same  section  indi- 
cating that  partners  are  included  in  that  designation.  That  in  legal  phrase- 
ology, and  therefore,  presumably,  in  the  contemplation  of  legifllatiye  acts, 
joint  debtors  and  joint  and  several  debtors  constitute  distinct  and  separate 
classes,  cannot  be  doubted.  It  may  also  be  questioned  whether  the  statute 
was  intended  to  change  the  established  rule  in  respect  to  the  requisites  of  a 
binding  accord  and  satisfaction  between  debtor  and  creditor  of  whatever  class. 
The  earlier  enactment  provided  that  the  debtor  should  take  from  the  creditor 
"a  note  or  memorandum  in  writing,  exonerating  him"  from  the  liability  dis- 
charged, "which  note  or  memorandum  in  writing  may  be  given  in  evidence 
•  •  •  in  bar  of  such  creditor's  right  of  recovery  against  him."  The  pro- 
vision of  the  Code  requires  the  creditor  to  "execute  to  the  compounding 
debtor  a  release  of  the  indebtedness,  or  other  instrument,  exonerating  him 
therefrom."  By  the  "release"  mentioned  in  the  provision  of  the  Code  may 
be  intended  a  formal  or  technical  release,  which,  with  its  seal,  importing  a 
consideration,  would  obviate  the  necessity  of  an  actual  consideration  rendered 
for  the  composition ;  and  the  "  note  or  memorandum"  of  the  earlier  statute  and 
the  "other  instrument"  of  the  Code  may  be  prescribed  as  the  necessary  evi- 
dence of  the  agreement  of  composition,  like  the  note  or  memorandum  of  a 
sale,  or  of  an  agreement  to  answer  for  the  debt  or  default  of  another,  required 
by  the  statute  of  frauds;  and  therefore  not  to  be  regarded  as  taking  the  place 
of,  or  dispensing  with,  the  new  or  independent  consideration  required  by  law 
as  a  necessary  condition  of  the  composition  itself.  If  either  of  the  views  sug- 
gested is  correct,  the  receipt  given  to  the  defendant  on  payment  of  an  amount 
less  than  the  debt  for  which  she  was  liable,  even  if  it  were  given  upon  a  parol 
agreement  to  discharge  the  debt,  did  not  have  that  effect,  and  there  was  no 
valid  and  binding  accord  and  satisfaction.  But  whatever  construction  is  to 
be  given  to  the  statute  in  either  of  the  respects  considered,  we  agree  with  the 
learned  judge  who  directed  the  verdict,  that  the  instrument  relied  upon  by 
the  defendant  did  not,  by  its  terms,  purport  to  exonerate  the  defendant  from 
the  indebtedness  for  which  the  action  was  brought,  and  that,  under  the  stat- 
ute, such  effect  could  not  be  given  to  it  by  evidence  aliunde.  Such  being  the 
case,  there  was  no  question  to  submit  to  the  jury,  and  the  direction  of  a  ver- 
dict for  the  plaintiffs  was  not  error.  The  motion  for  a  new  trial  must  be  de- 
nied, and  judgment  ordered  for  the  plaintiffs  on  the  verdict.  So  ordered. 
All  concur. 


DuBFBE  t).  Bump. 
(Supreme  Court,  Qeneral  Term,  Fifth  Department.    January  11, 1880.) 

1.  AssiamiHitT  FOB  Bbnbtit  of  Creoitoks — FRA.VD — Finding  of  Rsfbbbs. 

H.  bought  Us  partner's  interest  in  a  stock  of  goods,  paying  him  about  $1,850. 
The  goods  were  worth  about  $8,000,  and  the  liabilitiBB  assumed  by  H.  were  between 
$1,500  and  $1,800.  It  did  not  appear  that  H.  had  any  other  property  of  his  own,  but 
there  was  evidence  of  outstanding  accounts  due  the  firm  to  the  amount  of  about 
$300.  The  referee  found  that  H.  was  insolvent  from  the  time  of  making  the  pur- 
chase, but  that  such  insolvency  was  unknown  to  him ;  and  that  tlie  transfer  to  H. ,  and 
a  subsequent  assignment  by  him  for  the  benefit  of  creditors,  was  not  fraudulent,  as 
against  creditors  of  the  firm.  Held,  that  the  finding  would  not  be  disturbed  as 
against  the  weight  of  the  evidence. 

&  BiJIB — Fbsferbncbs. 

The  assignment  is  not  fraudulent  because  of  a  preference  in  favor  of  the  chief 
creditor,  who  bad  loaned  money  to  the  assignor  before  the  dissolution  of  the  firm, 
which  had  been  invested  in  the  firm  business. 

SL  Samb—Hvidbnob— Intention  of  Parties. 

Where  a  conveyance  Is  alleged  to  be  fraudulent  with  respect  to  creditors,  the  par- 
ties to  the  conveyance  may  testify  as  to  their  good  faith  and  intentions. 
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4  Trovbb  ajtd  ComrsBSioir— Damages— Findiko  aw  Refsbh. 

li  an  actloQ  for  conversion  of  property,  frhere  the  referee  finds  that  "the  prtv 
erty  was  taken  by  the  defendant,  toat  it  traa  the  property  of  the  plaintilt,"eto.. 
there  need  not  he  a  distinot  finding  that  phtlnttfT  baa  sullered  damagefc 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Oliver  Burfee  against  William  H.  Bnmp.    Jadgment  for  plain' 
tiff,  and  defendant  appeals. 
Argued  before  Bakeeb,  P.  J.,  and  Haioht,  Bradley,  and  Dwioht,  JJ. 
8.  B.  Molntyn,  for  appellant.    Charitt  MeLottth,  for  respondent. 

Haight,  J.  This  action  was  for  oonTerBioa.  It  was  brought  by  the  plain- 
tiff as  aesignee  for  the  benefit  of  creditors  of  Leroj  B.  Howd,  against  the  de- 
fendant, who  was  the  under-sheriff  of  Wayne  county,  for  levying  upon  and 
s^ing  8  lot  of  merchandise.  The  defendant  justified  up<m  two  executions 
issued  upon  judgments  against  Charles  C.  Potter  and  I^roy  B.  Howd.  who 
iormerly  composed  the  firm  of  Potter  ft  Howd.  On  the  19th  day  of  Mandt, 
1885.  Potter  sold  bis  interest  in  the  firm  to  Howd  for  the  sum  of  •1,858.78; 
Howd  assuming  and  agreeing  to  pay  the  partsaersliip  debts,  which  then 
Amounted  to  between  01,500  and  Sl.SOO.  On  the  20Ui  of  July  thereafter, 
Howd  made  a  general  assignment,  with  preferences,  to  the  plaintiff,  Durfee. 
^bsequeotly  judgments  were  obtained,  upoo  which  the  executions  were  is- 
flued  on  whi(^  the  defendant  made  his  levy  npoa  the  property  in  qnaetion. 
which  was  formerly  owned  by  the  firm.  The  appellant  daimed  that  at  the 
■dissolution  of  the  copartnership,  and  the  transfler  to  Howd  by  Potter,  that  the 
firm  was  insolvent,  and  unable  to  pay  the  debts  in  the  iisiui«ourse  of  busi- 
ness ;  that  Howd  was  insolvent  at  that  time  to  the  knowledge  of  both  Potter 
and  Howd ;  and  that  the  transfer  to  Howd,  and  the  sulMequent  assignment  by 
Howd,  was  fraudulent  and  void,  as  against  the  creditors  of  the  firm. 

The  referee  has  found  that,  at  the  time  of  the  executing  of  the  bill  of  sale 
by  Potter  to  Howd,  the  firm  of  Potter  &  Howd  was  largely  indebted,  but  had 
sufficient  property  or  assets  to  pay  its  indebtedness;  that  it  had  not  been  able 
to  pay,  and  did  not  pay,  its  debts  as  they  became  due,  in  the  ordinary  course 
of  business,  but  it  bad  not  been  sued,  or  any  steps  taken  to  enlbrce  e<dleetion; 
that  Howd  was  insolvent,  and  unable  to  pay  h£»  debts,  but  such  insolvency 
was  unkix>wn  to  both  Howd  and  Potter;  t^at  the  transfer  of  the  firm  property 
by  Potter  to  Howd  was  made  in  good  faith  on  the  part  of  both,  without  in- 
tent on  the  part  of  eitlier  to  subject  the  property  of  the  firm  to  the  payment 
of  the  individual  debts  of  Howd;  and  that  the  transfer  by  Potter  to  Howd,  or 
the  assignment  by  Howd  to  the  plaintiff,  was  not  fraudulent  as  to  the  creditors 
of  the  firm. 

The  first  question  which  it  l>ecome8  necessary  to  determine  is  whether  the 
evidence  sustains  these  findings.  As  we  have  already  stated,  theflrm's  indebt- 
edness at  the  time  of  the  transfer  by  Potter  to  Howd  was  between  Sl,500  and 
$1,800.  The  value  of  the  -stock  of  goods  transferred  at  that-time  was  worth 
$3,000  if  sold  out  at  retail,  and  $2,600  if  sold  out  at  wholesale;  so  that  it 
would  app>ear  that  at  that  time  the  assets  were  more  than  snfBcient  to  pay  the 
indebtedness.  Howd  had  borrowed  of  one  Smith  $500,  which  he  put  into 
the  firm  as  part  of  his  capital  stock.  On  purchasing  Potter's  interest,  he 
borrowed  of  Smith  the  further  sum  of  $1,000,  $500  of  which  he  paid  Potter 
upon  the  purchase,  and  the  balance  he  paid  upon  the  outstanding  indebtedness 
of  the  firm.  It  does  not  appear  that  Howd  bad  other  property,  and  if.  at  the 
time  of  the  purchase  by  him  of  Potter's  Interest,  the  indebtedness  assumed  by 
him  was  $1,800,  and  the  value  of  the  stock  but  $2,600,  then  in  making  the 
purchase  he  became  insolvent,  for  in  paying,  or  agreeing  to  pay.  Potter 
$1,358.78,  he  paid  more  than  his  interest  in  the  firm  was  worth.  If,  however, 
the  goods  were  then  worth,  as  Howd  estimated  them,  $3,154.21,  and  there 
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were  outstanding  acooants  awing  tha  firm  amouirtlDg  to  $300,  and  the  ia> 
dfibtedaeta  was  but  81,500,  then  the  amount  paid  Fotteor  would  be  witbin  the 
yalike  of  his  interest  in  the  firm,  it  beingtwo-tbirds,  and  Howd,  in  making  the 
purchase,  would  not  have  become  insolvent.  The  referee,  as  we  have  seen,  has 
found  that  Howd  was  insolvent  from  the  time  of  the  purchase,  but  that  such 
insolvency  was  unknown  to  him  at  that  time;  and,  upon  the  view  which  we 
take  of  the  evidence,  we  must  support  these  findings,  for,  under  the  estimates 
which  we  have  given,  he  might  well  have  supposed  himself  solvent  and  able 
to  carry  on  the  business  and  pay  the  debta.  The  chief  inquiry,  as  bearing 
upon  Um  question  of  fraad,  is  whether  or  aot  the  transaction  was  honaflde, 
made  In  good  faith,  without  Intent  to  delay  or  deftaud  the  creditors.  Aa  bear- 
ing upon  the  question  of  good  faith,  we  must  take  into  consideration  all  the 
facts  and  circumstances  surrounding  the  transaction,  the  amount  paid,  to- 
gether with  the  belief  and  intent  of  the  parties  at  the  time.  Nngent  v.  Jacobs, 
108  N.  T.  125,  8  N.  E.  Bep.  367.  Upon  these  questions  the  referee  has  found 
in  favor  of  the  plaintiff  upon  evidence  which  supports  him,  and,  on  review, 
we  are  un  willing  to  say  that  tiiese  findings  are  against  the  weight  of  evidence. 

Again,  Smith  was  the  chief  creditor,  and  was  preferred  in  the  assignment 
to  the  plaintiff.  His  claim  was  for  money  loaned  to  Howd,  which  was  nsed 
by  him  in  the  manner  before  stated.  We  do  not  regard  the  assignment  fraud- 
ulent by  reason  of  this  preference,  for  by  tha  transfer  by  Potter  to  Howd  of 
the  partnership  propesty,  Howd  acquired  the  same  dominion  otrer  it  as  he 
had  over  his  own  separate  property;  and,  if  the  assignment  made  by  Mm  was 
in  good  faith,  the  title  of  the  copartnership  property  vested  in  the  assignee  as 
fully  as  did  the  private  property  of  the  assignor,  and  was  free  from  any  lien 
or  equity  in  favor  of  partnership  creditac&    JHtnon  v.  Hazard,  32  N.  Y.  65. 

It  is  claimed  on  behalf  of  the  a(^llant  that  the  facts  found  by  the  referee 
do  not  sustain  his  conclusions  of  law,  for  the  reason  that  there  to  no  finding 
that  the  plaintiff  anstained  damages.  The  referee  has  found  that  "the  prop- 
erty was  taken  by  the  defendant;  that  it  was  the  property  of  the  plaintiff,  as 
the  asaignee  of  Howd;  its  value,"  etc.  We  do  not  anderatand  that  it  was 
necessary  to  have  a  separate  and  distinct  finding  that  the  plaintiff  suffered 
damage  by  reason  of  such  taking,  for  that  conclusion  must  necessarily  follow 
from  the  facts  found.  If  the  action  was  to  recover  the  amount  ef  a  promis- 
sory note,  and  the  facts  found  showed  the  making,  delivery,  and  non-payment 
of  the  note,  together  with  the  amount  thereof,  the  conclusion  of  necessity  fol- 
lows, in  the  aboence  of  a  defense  or  counter-claim,  that  the  plaintiff  is  entitled 
to  recover  such  amount,  and  no  finding  that  damages  were  sustained  is  necee- 
sary.  The  case  of  Buakingkam  t.  Papne,  36  Barb.  81.  is  not  in  point.  Tltat 
was  a  case  where  a  creditor  had  received  from  his  debtor  tlie  note  of  a  third 
person  for  collection,  the  proceeds  to  be  applied  upon  the  debt.  It  was  hdd 
that  tiie  creditor,  in  so  receiving  the  note,  assumed  the  obligation  ot  an  attor- 
ney or  agent  for  the  collection  of  the  demand,  and  that  the  creditor  was  bound 
to  use  ordinary  diligence  in  making  the  collection,  and  was  responsible  for 
negligence.  So  that  the  main  question  to  be  determined  in  that  case  was 
whether  or  not  the  creditor  bad  been  negligent,  and  there  being  no  finding 
upon  ttiat  qaeation,  the  judgment  was  reversed.  The  distinction  between  the 
two  cases  sufficiently  appears  witliout  further  comment.  '' 

Upon  the  trial  Potter  and  Howd  were  permitted  to  testify  to  their  good 
faith  and  intention,  and  their  belief  as  to  the  solvency  of  Howd.  It  is  con- 
tended that  this  evidence  was  incompetent.  But,  as  we  have  already  stated, 
the  good  faith  and  intention  of  these  parties  was  one  ot  the  questions  neces- 
sary to  be  determined ;  and.  under  the  law  admitting  parties  to  testify  in  their 
owu  behalf,  it  is  well  settled  that,  where  the  character  of  the  transaction  de- 
pends upon  the  intent  of  the  party,  he  mav  testify  as  to  what  his  intent  was. 
Seymmtr  v.  Wilson,  14  X.  Y.  567;  Thurston  v.  Cornell,  38  N.  Y.  281;  Blaut 
▼.  tiabler,  8  Daly,  48-52,  afiBrmed,  77  N.  Y.  461;  Starin  v.  Kellp.  15  Jones  3c 
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S.  288;  Prttchard  t.  Hirt,  39  Hun,  378.  Other  exceptions  were  taken,  but 
we  do  not  here  deem  it  necessary  to  discuss  them.  We  are  of  the  opinion 
that  the  Judgment  should  be  affirmed,  with  coats.    So  ordered.    All  concur. 


Fboflk  e.  Andrews. 
(9uprem«  Court,  QeneroA  Term,  Fifth  Department.    January  11, 1889.) 

L  Courts — Speciai.  Sbbsions — Svrrbkdbb  or  Jubisdiotion — ^Iktoxioatiho  Lkjuobs. 
Code  Crim.  Froa  N.  T.  {  66,  provides  that,  "subject  to  the  power  of  removal  pro- 
vided for  in  this  chapter,  courts  of  special  sessions  *  •  •  have  in  the  first  in- 
stance ezolusive  Jnnsdiction  to  hear  and  determine"  a  complaint  for  violation  of 
the  law  relating  to  excise.  During  preliminanr  hearing  on  a  complaint  to  determine 
whether  a  warrant  should  issue,  the  attorney  for  the  people  notined  the  Justice  that 
they  would  proceed  no  further  before  him,  but  would  go  before  the  grand  jury; 
wherenpon  the  justice  sent  the  papers  to  the  district  attorney,  and  did  nothing  fur- 
ther, though  no  order  of  discontinuance  was  entered.  Hela  to  amount  to  a  with- 
drawal and  discontinuance  of  the  case,  surrendering  the  justice's  jurisdiction,  and 
giving  tbe  grand  jury  jurisdiction  of  the  complaint. 

%.  IKTOZICATINO  LlQUOBS — IlLBOAI.  SaI.EB — ClUBS. 

Delivery  by  a  steward  of  a  club  of  liquors  upon  the  order  of  a  member,  to  a  per- 
son not  a  member,  and  payment  therefor  by  the  member  to  the  steward,  does  not 
constitute  a  sale  of  intoxicating  liquors,  within  the  New  York  statute  forbidding 
such  sale  without  a  license. 
t,  Samb— Oboakization  of  Clttb— Pbovinob  or  JiniT. 

If  a  olnb  is  fraudulently  organized  for  the  purpose  of  evading  the  ezciae  laws,  it 
wonld  constitute  no  defense,  Init  the  question  of  fraud  is  for  the  jury. 

Appeal  from  court  of  sessions,  Cayuga  county. 

The  defendant,  John  Andrews,  was  indicted  for  selling  intoxicating  liquo:8 
to  be  drunlc  on  the  premises,  without  a  license,  and  appeals  from  a  judgment 
entered  upon  a  verdict  of  a  jury,  and  from  an  order  denying  a  new  trial. 

Argued  before  Barker,  P.  J.,  and  Haioht,  Bradley,  and  Dwioht,  JJ. 

H.  Greenfield,  for  appellant.    A.  P.  Rioh,  Dist.  Atty.,  for  respondent. 

Haight,  J.  Information  was  first  Bled  before  a  justice  of  the  peace,  who 
entered  upon  an  examination  of  the  persons  designated  in  the  information. 
Fending  such  examination,  and  before  a  warrant  was  issued,  tlie  attorneys  for 
the  complaint  notified  the  justice  that  they  had  concluded  to  proceed  no  fur- 
ther before  him,  but  had  decided  to  take  the  matter  before  tlie  grand  jury  of 
the  county.  The  justice  thereupon  did  nothing  further  in  the  case,  but  sent 
the  papers  to  the  district  attorney.  Subsequently  the  defendant  was  indicted 
by  the  grand  jury  of  tlie  county,  and,  upon  the  trial  of  the  indictment,  and 
after  the  evidence  was  closed,  the  defendant  aslsed  the  court  to  instruct  the 
jury  to  acquit  the  defendant,  or  tliat  his  discharge  be  ordered,  on  the  ground 
that  it  appears  from  the  evidence  that  neither  the  grand  jury  that  found  the 
indictment  nor  the  trial  court  had  or  has  any  jurisdiction  of  the  subject-mut- 
ter; the  complaint  having  been  previously  made  to  a  court  of  the  special  ses- 
sions of  the  county  for  the  same  offense  charged  in  the  indictment.  The  court 
denied  the  requests,  and  exception  was  taken  by  the  defendant. 

The  provision  upon  which  this  motion  was  based  is  as  follows:  "Subject 
to  the  power  of  removal  provided  for  in  this  cliapter,  courts  of  special  ses- 
sions, except  in  the  city  and  county  of  New  York  and  the  city  of  AIl>any, 
have  in  the  first  instance  exclusive  jurisdiction  to  hear  and  determine  charges 
of  misdemeanors  committed  within  their  respective  counties,  as  follows: 
*  *  *  when  a  complaint  is  made  to,  or  a  warrant  is  issued  by,  a  committing 
magistrate,  for  a  violation  of  the  laws  relating  to  excise,  and  the  r^ulation 
of  taverns,  inns,  and  hotels,  or  for  unlawfully  selling  or  giving  to  any  Indian 
spirituous  liquors  or  intoxicating  drinks."  Code  Crim.  Proc.  §  56,  subd.  32. 
The  provision  is  so  clear  and  explicit  as  to  require  no  interpretation.  When 
a  complaint  is  made  to  a  committing  magistrate  for  a  violation  of  the  law  re- 
lating to  excise,  the  magistrate,  subject  to  tlie  power  of  removal  provided  for. 
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obtains  exclusive  jurisdiction  to  hear  and  dt^termine  the  charge.  In  this  case 
complaint  in  writing  was  filed  with  the  magistrate,  and  under  the  provisions 
of  this  section  be  doubtless  acquired  exclusive  jurisdiction  of  the  casa  But 
it  appears  that  during  the  preliminary  examination  of  the  witnesses,  for  the 
purpose  of  determining  whether  a  warrant  should  issue,  the  attorney  of  the 
complainant  decided  to  take  the  matter  before  the  grand  jury,  and  so  notified 
the  justice.  There  was  no  order  of  discontinuance  entered,  but  the  justice 
appears  to  have  acquiesced  in  the  proposition  to  lay  the  matter  before  the 
grand  jury,  for  he  thereupon  sent  the  papers  to  the  district  attorney  of  the 
county.  We  are  consequently  of  the  opinion  that  what  took  place  amounted 
to  the  withdrawal  and  discontinuance  of  the  case  before  the  magistrate,  and 
that  he  acquiesced  and  consented  to  snch  withdrawal  and  discontinuance, 
thus  surrendering  his  jurisdiction  of  the  case,  and  that  the  grand  jury  and 
court  of  sessions  were  subsequently  invested  with  jurisdiction.  The  defense 
was  that  the  defendant  was  a  steward  of  a  social  club;  that  the  liquor  sold  by 
him  was  to  members  of  the  club.  The  court,  in  its  charge  to  the  jury,  stated 
that  it  appeared  from  the  evidence  that  friends  of  the  members  of  the  associa* 
tion  sometimes  visited  the  club-house,  and  that  such  friends  had  been  deliv- 
ered liquors  upon  the  order  of  the  members.,  which  were  paid  for  by  the  mem- 
bers; and  then  charged,  in  substance,  that  a  delivery  of  liquors  upon  the  or- 
der of  a  member  to  a  party  not  a  member,  and  the  payment  by  the  member  to 
the  steward,  constitutes  a  sale  of  intoxicating  liquors,  within  the  provisions 
of  the  statute  forbidding  such  sale  without  a  license.  Exception  was  taken 
by  the  defendant  to  this  charge.  It  was  the  only  question  submitted  to  the 
jury,  and  the  conviction  must  be  deemed  to  have  been  made  upon  this  theory. 
Social  clubs  for  legitimate  purposes  are  authorized  by  the  statute,  and,  when 
approved  by  a  justice  of  the  supreme  court  of  the  district  in  which  the  club  is 
located,  a  certificate  may  be  filed,  and  the  club  incorporated.  Under  such  or- 
ganizations, the  property  of  the  club  becomes  the  joint  property  of  its  members, 
and  the  furnishing  of  liquors  or  wines  to  the  members  by  the  steward  is  not  a 
violation  of  the  statute ;  and  we  do  not  understand  that  the  entertaining  of  a 
guest  or  friend  by  a  member,  with  wines  or  liquor,  at  the  club-house,  would  be 
any  more  of  a  violation  of  the  statute  than  it  would  If  such  entertainment  was 
given  at  his  private  residence.  Com.  v.  Ewtg,  145  Mass.  119, 13  N.  E.  Rep. 
365.  We  are  consequently  of  the  opinion  that  the  charge  was  erroneous,  and 
that  the  exception  thereto  was  well  taken. 

It  is  contended  on  the  part  of  the  district  attorney  that  the  club  was  a  fraud- 
ulent concern,  organized  for  the  purpose  of  evading  the  excise  law.  The  evi- 
dence tends  to  show  that  the  defendant  had  previously  been  a  saloon  keeper, 
occupying  the  same  premises;  that  he  was  refused  a  license,  and  thereupon 
this  club  was  organized,  and  a  portion  of  the  premises  in  which  the  bar  was 
located  was  leased  to  the  club;  that  the  defendant  became  the  treasurer  and 
steward  of  the  club;  that  he  has  made  all  the  purchases  of  liquors  in  the  name 
of  the  club,  and  sold  them  to  members,  to  be  drank  upon  the  premises,  re- 
ceiving the  pay  therefor  as  such  steward.  Members  on  joining  the  club  were 
required  to  pay  50  cents,  which  was  returned  to  them  upon  their  withdrawal. 
The  club  was  not  incorporated.  A  constitution  and  by-laws  were  prepared 
and  introduced  in  evidence,  for  the  purpose  of  showing  the  organization  uf 
the  club.  While,  as  we  have  stateil,  the  statute  authorizes  the  formation  of 
clubs  for  legitimate  purposes,  it  does  not  authorize  the  formation  of  a  club 
for  the  purposes  of  evading  the  laws  of  the  state;  and  if,  as  is  claimed,  this 
club  was  organized  for  such  a  purpose, — if  it  is  merely  a  scheme  and  a  device 
to  continue  the  sale  of  strong  and  spirituous  liquora  without  a  license,  thereby 
evading  the  laws  relating  to  excise, — it  operates  as  no  defense  or  shield  to 
those  engaged  in  the  tratlic;  and  it  is  the  duty  of  the  court  and  jurors  to  dis- 
regard the  scheme  or  device,  and  faithfully  execute  the  law  according  to  its 
true  spirit  and  intent.    The  difficulty  with  this  ciise  is  that  the  trial  court  did 
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not  submit  to  the  jury  the  question  as  to  whether  this  organization  was  a 
scheme  or  a  device  to  evade  the  excise  law.  On  the  contrary,  the  eonrt  in  its 
charge  appears  to  have  assumed  that  it  was  a  valid  and  legitimate  organization, 
and  that  the  intoxicating  liquors  sold  by  the  defendant  were  the  property  of  the 
club.  The  question  as  to  whether  the  organization  was  effected  for  an  illegal 
purpose  was  one  which  should  have  been  submitted  to  and  determined  by  tlie 
jury.  For  these  reasons  the  judgment  and  conviction  should  be  reversed,  and 
a  new  trial  ordered,  and  for  that  purpose  the  proceedings  are  remitted  to  the 
conrt  of  sessions  of  Cayuga  county.    So  ordered.    All  concur. 


DoTT  V.  Case  &  Willakd  Thbeshes  Co. 
(8tt9)reme  Oewrt,  Oeneral  Term,  Fifth  Department.    Jvxrtary  11, 1889.) 

1.  PstNOmU.  AKB  SUBETT — BnTTUOIBNT — RsLKABB  Or  SUBXTT. 

Pltintifl  was  employed  by  defendant  to  sell  threshing-machineB  under  a  writteo 
contract  providing  tnat  orders  should  be  accompanied  by  a  "true  property  stato- 
ment"  of  tbe  purchaser,  and  In  the  absence  thereof,  or  if  the  purchasers  were 
not  of  well-known  responsibility,  and  good  reputation  for  honesty,  plaintiff  agreed 
to  gsaraa^  payment  of  purobase-money  notes.  A''proiperty  statement"  accom- 
panying an  onler  proved  false,  anii  the  purchaser  was  not  of  well-known  responsi- 
bility and  good  reputation,  which  plaintiff  negligently  failed  to  ascertain,  and  de- 
fendiant  settled  with  the  purchaser's  representative,  and  delivered  up  the  notes  to 
tain.  Held,  that  it  thus  waived  plaintitl's  liability  on  t  .i  notes,  as  it  deprived  him 
of  bis  right  to  subrogation,  wliicn  he  would  have  bad  ox  paying  them. 

X  FbIBOIPAL  JlSD  AaSST—COUPXSBjLtlOS—VOBltBR  CONTBACT. 

After  expiration  of  the  written  contract  plaintiff  was  orally  employed  by  defend- 
ant's general  agent  to  sell  machines,  under  an  agreement  that  plaintiff  should  have 
"the  oommisairais, "  but  nothing  was  said  as  to  their  amount.  Defendant  having 
Bcoeptcd  an  order  for  a  machine,  procured  by  plaintiff  nnder  ttiis  agreamont,  held, 
that  plaintiff's  commission  should  be  tbe  same  per  cent,  as  that  provided  for  in  the 
written  contract,  and  It  is  immaterial  that  the  machine  was  sold  below  the  schedule 
price,  defendant  having  filled  the  order  without  objecting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  W.  Doty  against  the  Case  &  Willard  Thresher  Company, 
for  commissions  and  services.    Judgment  for  plaintiff  and  defendant  appeals. 
Argued  before  Babeer.  P.  J.,  and  Haioht,  Bradlet,  and  Dwight,  JJ. 
John  Cuneen,  for  appellant.    E.  J.  Taylor,  for  respondent. 

Haioht,  J.  This  action  was  brought  to  recover  pay  for  commissions,  stor- 
age, and  services  performed  as  the  agent  and  servant  of  the  defendant  in  the 
sale  of  threshing-machines.  The  referee  has  found  as  facts  thift  on  or  about 
the  11th  day  of  July,  1885,  the  plaintiff  procured  an  order  from  one  John 
Cooke,  of  Lockport,  for  an  improved  No.  1  separator,  witli  straw-stacker  and 
hoisting  windlass  complete,  together  witli  a  traction-engine,  for  which  he 
agreed  to  pay  the  sum  of  $1,715,  by  his  promissory  notes, — one  payable  De- 
cember 1,  1885;  another  December  1,  1886;  anotlier  December  1, 1887;  and 
the  last  payable  December  1, 1888.  This  order,  together  with  a  property  state- 
ment of  Cooke,  showing  that  he  was  the  owner  of  real  estate  worth  tiie 
sum  of  ^,400  over  and  above  all  incumbrances,  was  forwarded  to  the  defend- 
ant, who  filled  the  order  by  shipping  the  machinery  called  for.  The  referee 
further  found  as  facts  that  the  property  statement  of  Cooke  was  false;  that 
he  was  at  the  time  insol''^"':,  and  that  the  plaintiff  was  guilty  of  negligence 
in  not  making  proper  iv.viuiry  into  bis  financial  condition.  Thereafter  Cooke 
died,  and  the  defendant  settled  with  bis  personal  representative,  and  surren- 
dered up  to  him  the  notes  given  for  the  property  sold,  losing  thereby  tbe  sum 
of  $276.  This  sum  the  defendant  seeks  to  have  allowed  as  a  counter-claim 
against  any  sum  that  may  be  found  due  and  owing  to  the  plaintiff,  and  a  judg- 
ment for  the  balance  thereof.  The  referee  has  found  as  a  conclusion  of  law 
that  the  settlement  of  the  defendant  with  the  administrator,  and  the  giving 
np  of  the  notes  to  him,  operated  as  a  waiver  and  release  of  the  plaintiff  from 
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SQj  liability  by  reason  ot  the  transaction.  An  exception  taken  to  such  flnd- 
ing  presents  the  important  question  for  consideration  npon  this  appeal.  The 
contract  under  which  tlie  plaintiff  was  engaged  to  sell  threshing-machines 
for  the  defendant  was  in  writing,  and,  among  other  things,  provided  that 
"orders  from  purchasers  shall  be  accompanied  by  a  true  property  statement, 
and.  In  the  absence  of  such  property  statement,  or  If  the  purchasers  are  not 
parties  of  well-known  responsibility  and  good  reputation  for  honesty  and  the 

f payment  of  their  debts  at  the  time  the  notes  are  delivered,  the  second  party, " 
meaning  the  plaintiff,)  "for  valne  received,  hereby  guaranties  the  payment  of 
said  notes  at  raatnrity  or  anytime  thereafter,  waiving  demand,  notice  of  pro- 
test, and  non-payment;  and  this  shall  besufflcient  evidence  of  such  guaranty." 
As  we  have  seen  from  the  findings  of  the  referee,  the  property  statement  pro- 
cured was  not  true,  and  the  purchaser,  Cooke,  was  not  of  well-known  responsi- 
bility and  good  reputation  lor  honesty  and  the  payment  of  his  debts;  and  these 
facts  could  have  been  easily  ascertained  by  the  plaintiff  had  he  made  inquiry  in 
the  ueigtiborhood  in  whicli  Cooke  resided.  But  what  is  ttje  penalty  for  his  neg- 
ligence ?  We  find  it  given  iu  the  language  of  the  contract,  that  he  hereby  guar- 
anties the  payment  of  the  notes  at  their  maturity,  etc.  He  consequently,  un- 
der the  express  terms  of  the  contract,  became  a  guarantor,  and  must  be  treated 
as  such  In  determining  his  liability  upon  the  notes.  As  such  guarantor  the 
defendant  bad  the  right  to  call  upon  him  at  maturity  of  tlie  notes  for  their 
payment,  and  could  maintain  an  action  against  him  upon  the  contract  for  the 
amount  of  such  notes.  On  the  payment  of  the  notes  by  him  he  would  be- 
come subrogated  to  the  right  of  the  defendant,  and  in  tuni  could  maintain  an 
action,  and  collect  the  same  from  Cooke  or  his  personal  representative,  pro- 
Tlded  sufficient  property  could  be  found  out  of  which  collection  could  be  made. 
By  the  settlement  of  the  defendant  with  the  administrator  of  Cooke,  and  the- 
surrender  of  the  notes,  the  plaintiff  was  deprived  of  the  right  of  subrogation, 
which  otherwise  would  liave  existed  in  case  he  bad  been  compelled  to  pay 
tbem.  We  are  therefore  of  the  opinion  that  the  conclusion  of  the  referee  was 
correct,  and  that  the  settlement  operated  as  a  waiver  and  release  of  the  plain- 
tiff from  liability  thereon.  2  Daniel,  Neg.  Inst.  §  1310;  Murray  v.  Fox,  104 
N.  Y.  382-888.  10  N.  E.  Rep.  864;  Plow  Co.  v.  Walmsley,  110  Ind.  242,  11 
N.  E.  Kep.  232. 

The  referee  further  found  as  facts  that  one  Charles  O.  Hartwell  was  the 
general  agent  of  the  defendant  in  western  New  York,  and  that,  after  the 
written  contract  had  terminated  the  employment  of  the  plaintiff  as  agent,  he 
orally  authorized  the  plaintiff  to  make  sales  of  machines  for  the  defendant, 
and  agreed  with  the  plaintiff  that  he  should  have  commissions  on  the  sales 
made  by  him,  but  nothing  was  said  as  to  the  amount  of  sncb  commissions. 
Thereafter  the  plaintiff  procured  a  written  order  from  one  Joseph  Garlock  for 
a  separator  at  the  agreed  price  of  $400,  and  sent  the  same  to  the  defendant, 
with  a  letter  in  which  be  stated  that  by  direction  of  Mr.  Hartwell,  and  at  his 
request,  he  had  taken  an  order  for  an  Advance  thresher,  and  herewith  for- 
wardedit.  Hethenstated:  "I  trust  that  it  will  be  satisfactory  to  you.  Please 
advise  me  if  you  accept,  and  I  will  fill  the  order,  as  otherwise  the  party  de- 
sires to  do  something  else.  Respectfully  yours,  J.  W.  Doty."  The  defend- 
ant received  the  order  and  this  letter  at  its  place  of  business  in  Battle  Creek, 
Mich.,  and  immediately  answered  back:  "We  have  yours  of  the  19th,  with 
order  for  thresher,  which  is  accepted,"  etc.,  signed:  "The  Case  &  Willakd 
Thresher  Company.  "  The  machine  was  thereupon  shipped,  and  delivered 
to  Oarlock,  who  paid  cash  therefor.  The  plaintiff  testified  that  his  commis- 
sions upon  such  sale  were  fairly  and  reasonably  worth  20  per  cent.,  or  S80. 
Two  witnesses  on  behalf  of  the  defendant  testifled  that  the  fair  and  reason- 
able value  of  his  services  or  commissions  for  making  the  sale  was  but  $20. 
The  referee  has  found  that  the  plaintiff's  commissions  upon  such  sale  were  $80. 
The  contract  previously  existing  between  the  plaintiff  and  dt.-fBndant  Qxed  tlie- 
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plaintiff's  commissions  upon  the  sale  of  separators  at  20  per  cent.  The  fact 
that  nothing  was  said  as  to  the  amount  of  commissions  by  Hartwell,  the  gen- 
eral agent,  at  the  time  the  plaintiff  was  Instructed  to  make  sales  under  the 
promise  that  he  should  have  the  commissions,  doubtless  led  him  to  understand 
and  suppose  that  he  was  to  receive  tite  commissions  that  had  previously  been 
paid  to  him  under  the  written  contract;  and,  under  the  circumstances,  we 
think  such  must  be  deemed  to  be  the  legal  conclusion.  Vail  t.  Sfanjifactur- 
ing  Co.,  32  Barb.  564;  Wallace  v.  Denlin,  36  Hun,  276.  But  it  is  claimed 
that  the  sale  was  for  9400,  and  that  that  was  less  than  the  schedule  price,  and 
for  this  reason  full  commissions  are  not  allowable.  The  order,  however,  for 
the  separator  at  $400  was  forwai-ded  to  the  defendant,  accepted  by  it,  and  in 
so  doing  it  must  have  acquiesced  in  the  deviation  from  the  schedule  price. 
The  judgment  should  be  affirmed.    So  ordered.    All  concur. 


SOHUH  e.  CiTT  OF  Rochester  «t  al, 

(Suprems  Court,  Oeneral  Term,  Fifth  Department.   January  11, 1889.) 

Qoers — OnrxoTioNB  to  Taxatiok — Appeal. 

Where  the  trial  court  awards  costs,  to  be  adjusted  and  inserted  In  aa  interlooa- 
toiy  judgment,  the  clerk  must  tax  the  costs  allowed,  and  has  no  anthority  to  reverse 
or  modify  the  decision  of  the  court ;  nor  has  the  special  term  any  such  power,  on 
motion  for  retazation  of  costs,— the  only  remedy  being  an  appeal  team  the  judg 
ment. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Gertrude  Schum  against  the  city  of  Bochester  and  others,  to 
restrain  the  city  from  emptying  sewers  on  plaintiff's  premises.  After  an 
interlocutory  judgment  for  plaintiff  was  rendered  at  trial  term,  and  costs 
awarded,  a  motion  was  made  at  special  term  for  retaxation  of  costs,  which 
being  denied,  defendant  appeals. 

Argued  before  Bakkeb,  P.  J.,  and  Haioht,  Dwioht,  and  Bbadlet,  JJ. 

Henry  J.  SulUtan,  for  appellant.     Walter  8.  Hubbell,  for  respondent. 

Haioht,  J.    This  action  was  brought  to  restrain  the  city  of  Bochester  from 

emptying  the  contents  of  either  the  Court-Street,  William-Street,  or  Upton-Park 
sewers  upon  the  plaintiff's  premises,  and  for  damages.  In  August,  1887,  the 
Monroe  special  term  made  an  order  granting  an  injunction  pendente  lite  re- 
straining the  discharge  of  such  sewage,  unless  the  defendant,  the  city  of  Roch- 
ester, waived  a  trial  by  jury  of  all  of  the  issues  in  the  action.  From  that 
order  an  appeal  was  taken  to  the  general  term,  and  that  court,  on  the  agree- 
ment and  consent  of  tlie  parties  made  upon  the  argument,  ordered  that  the 
issue  as  to  plaintiff's  right  to  an  injunction,  and  all  other  equitable  issues  in 
the  action,  be  tried  at  the  Monroe  equity  term,  and  tiiat,  in  case  plaintiff  suc- 
ceeds, an  interlocutory  judgment  may  be  entered  forthwith  in  accordance  witli 
the  decision  of  the  trial  court,  without  waiting  for  the  verdict  of  the  jury  upon 
any  other  issue  in  the  action,  and  that  such  judgment  may  be  enforced  with 
like  effect  as  though  it  were  the  final  judgment  in  the  action.  And  it  wasi 
further  ordered  that  the  issues  upon  the  question  of  damages  be  tried  at  the 
Monroe  circuit  before  a  jury,  and  that  nothing  in  sucli  order  contained  shall 
be  construed  a^  preventing  either  party  from  appealing  from  either  the  inter- 
locutory or  final  judgment  entered  in  tlie  case.  The  issue  as  to  the  plaintiff's 
right  to  an  injunction  came  on  for  trial  at  the  Monroe  equity  term,  and  re- 
sulted in  a  decision  of  that  court  awarding  an  injunction  to  the  plaintiff;  and 
provided,  further,  that  "the  plaintiff  recover  of  thedefendant,  the  city  of  liocli- 
ester,  her  costs  in  this  action,  to  l>e  adjusted  and  inserted  in  the  interlocutory 
judgment."  The  plaintiff  thereupon  presented  to  the  clerk  her  bill  of  costs, 
which  was  adjusted  by  the  clerk,  and  inserted  in  the  judgment.  Upon  the 
taxation  by  the  clerk,  the  attorney  for  tlie  city  of  Rochester  objected  to  cer- 
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tain  items,  upon  the  grounds  that  the  main  issues  in  the  action  had  not  as  yet 
been  tried;  that  the  action  was  upon  the  March  circuit  court  calendar  for  trial; 
and  that  the  issues  which  had  been  tried  were  merely  incidental  issues,  and 
that  the  trial  theieof  was  a  special  one,  and  had  only  by  virtue  of  the  order 
of  the  general  term.  A  motion  was  then  made  to  the  special  term  for  a  re- 
taxation,  which  was  denied,  and  from  that  order  this  appeal  was  taken. 

As  we  have  seen,  the  objection  made  before  the  clerk  was  to  the  effect  that 
the  main  issues  in  the  action  had  not  as  yet  been  tried  and  no  flnal  judgment 
authorized.  We  are  not,  therefore,  called  upon  to  consider  the  various  items 
embraced  in  the  bill.  We  are  only  to  consider  and  determine  whether  the 
clerk  properly  taxed  the  bill  of  costs  pre8ent<>d.  Upon  this  question  the  clerk 
but  followed  the  decision  of  the  trial  court,  and  the  judgment  entered  thereon. 
The  trial  court  awarded  costs  to  the  plaintiff  against  the  city  of  Rochester,  to 
be  adjusted  and  Inserted  in  the  interlocutory  judgment.  This  judgment  is 
not  before  us  at  this  time  for  review,  and  we  are  consequently  not  called  upon 
to  deterntine  whether  the  trial  court  properly  awarded  costs  to  be  inserted  into 
the  interlocutory  judgment.  The  clerk  had  no  power  to  reverse  or  modify  the 
decision  of  the  trial  court  in  this  regard,  neither  had  the  special  term  upon  a 
motion  for  retaxation  of  costs.  The  remedy  of  the  defendant,  if  it  has  any,  is 
by  an  appeal  from  the  judgment.  The  order  of  the  special  term  should  be  af- 
firmed, with  $10  costs  and  disbursements.  So  ordered..  All  concur,  except 
Bradlbt,  J.,  not  voting. 


StRYKEH  «.    SCHUYLIEB. 

(Supreme  Cov/rt,  Oeneral  Term,  Fifth  Department.    January  11, 1889.) 

BqinTT — JuBissicTioN— Revobmation  o*  Contbacts — Evidence. 

PlsintiiTB  husband,  the  owner  of  certain  land,  had  oonversations  with  defendant 
about  selling  him  part  of  it,  reserving  the  large  timber,  and  a  price  was  agreed  on. 
Defendant  entered  thereon,  and  out  and  peeled  certain  hemlocks  under  an  arrange- 
ment that  he  should  pay  one  doUar  per  cord  for  tbe  bark  when.it  was  sold  and  the 
money  collected.  Plaintiff  thereafter  received  from  her  husband  a  deed  of  the  whole 
tract,  and  made  a  written  agreement  with  defendant  intended  to  embody  the  result 
of  his  oonversations  with  her  husband.  This  was  drawn  by  her  son,  and  no  further 
oonversations  were  had  at  the  time.  Defendant  insisted  that  the  agreement  should 
have  given  him  the  right  to  cat  the  small  timber,  since  plainlilTB  husband  had 
agreed  to  let  him  do  so,  and  that  the  one  dollar  per  cord  of  nemloclc  baric  was  to  be 
applied  to  the  price  of  the  land ;  that  this  had  bieen  agreed  on  his  representations 
that  in  no  other  way  oould  he  make  his  payments.  The  evidence  was  oonflicling 
on  this  point,  but  defendant  was  corroborated  by  several  disinterested  witnesses, 
and  by  the  facts  that  he  was  a  poor  man  engaged  in  the  lumber  business ;  that  the 
land  was  entirely  unimproved  and  oovered  with  timber;  that  he  had  built  a  saw- 
mill and  dwelling  on  the  land,  and  bad  out  60  cords  of  bark  when  the  written  agree- 
ment was  made,  at  which  time  he  was  in  possession.  Held  sufflcdent  proof  to  war- 
rant a  reformation. 

Appeal  from  judgment  on  report  of  referee. 

Action  for  damages  for  and  an  injunction  against  waste,  by  Mary  A.  Stryker, 
against  Francis  M.  Schuyler.    Judgment  for  defendant.    Plaintiff  appeals. 

Argued  before  Haioht,  Bradley  and  Dwioht,  JJ. 

Henderson  &  Wenttoorth,  for  appellant.  Beisiona  d  Woodtoard,  for  ap- 
pellee. 

Haiqbt,  J.  This  action  was  brought  to  recover  damages  for  waste  com- 
mitted upon  real  estate  by  tbe  cutting  of  timber  thereon,  and  to  restrain  such 
wasta  The  defense  was  that  tbe  defendant  had  purchased  the  lands  upon 
which  the  timber  was  cut,  and  had  entered  into  the  possession  under  a  writ- 
ten contract;  that  under  the  agreement  as  made  between  the  parties  he  had 
the  right  to  cut  the  timber  that  he  did  cut,  and  asked  to  have  tbe  written 
agreement  reformed  so  as  to  give  him  that  right.  The  referee  found  as  facts 
that  in  the  month  of  January,  1^86,  the  defendant  and  Jasper  Stryker,  the 
husband  of  the  plaintiff,  entered  into  a  verbal  contract,  whereby  the  said  Jas- 
v.3N.Y.8.no.6— 33 
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per  Stiyker  agreed  to  sell  and  convey  to  the  said  defendant  65  acres  of  land, 
which  comprised  the  east  half  of  a  tract  of  land  on  lot  Ko.  52  in  the  town  of 
South  Yalley,  county  aforesaid,  the  entire  tract  of  which  is  owned  by  the  said 
Jasper  Stryker;  that  by  the  terms  of  said  verbal  agreement  the  defendHnt  was 
to  pay  the  said  plaintitl  the  sum  of  $12  per  acre  tlierefor,  in  annual  payments 
of  $100,  witli  interest  on  the  principal  sum  from  year  to  year  after  the  first 
year;  that  said  plaintiff  reserved  from  the  operation  of  said  agreement  all  of 
the  pine,  chestnut,  cucumber,  and  oak  on  said  lot  of  sufficient  size  for  saw 
timber;  that  by  tlic  terms  of  said  agreement  the  defendant  was  to  have  im- 
mediate possession  of  said  lot,  and  waa  to  be  permitted  to  cut  the  hemlock 
and  otlier  timber  growing  thereon,  not  specifically  reserved  by  the  terms 
aforesaid,  and  said  agreement  was  thereafter  to  be  reduced  to  writing  when 
the  boundaries  were  definitely  ascertained;  that  under  and  in  pursuance  of 
such  agreement  the  defendant  went  into  possession  of  said  land,  cutting  the 
timber  thereon,  clearing  up  about  two  acres  thereof,  and  causing  a  shingle- 
mill  to  be  erected  thereon  for  the  purpose  of  sawing  into  shingled  the  hem- 
lock timber  on  said  lot,  and  building  a  small  dwelling-house  thereon;  that  de- 
fendant, in  the  subsequent  purchase  of  said  mill  and  in  making  the  improve- 
ments above  enumerated,  expended  a  large  sum  of  money,  to-wit,  about  3800; 
that  defendant  has  conlinueit  uninterruptedly  in  the  possession  of  such  lands 
«ver  since  be  went  into  the  occupancy  as  aforesaid;  that  in  the  month  of 
June,  1886,  the  said  Jusppr  t^tryker  sold  and  conveyed  to  his  wife,  the  plain- 
tiff, by  a  deed  of  conveyance,  the  entire  tract  of  130  acres  above  mentioned; 
that  at  the  time  of  sucli  conveyance  the  defendant  was  in  actual  possession 
of  tt)e  65  acres  purchased  by  him  of  said  Jasper  Stryker,  and  that  she,  the 
said  plaintiff,  knew  of  the  making  of  such  oral  agreement,  and  defendant's 
occupancy  thereunder;  that  afterwards,  and  on  the  15tl>  day  of  August,  lt^7. 
the  parties  hereunto  entered  into  the  written  agreement,  a  copy  of  wliich  is 
annexeil  and  forms  a  part  of  the  complaint  in  this  action;  tliut  it  was  the  in- 
tention and  design  of  the  parties  hereto  by  making  such  an  agreement  to  em- 
body therein  the  oral  agreement  made  in  January,  1886,  by  and  between  the 
said  Jasper  Stryker  and  defendant  herein;  that  through  the  fault  of  thescriT- 
«ner  who  prepared  said  written  contract,  or  from  a  misconception  of  the  lan- 
guage used  therein,  the  said  written  agreement  failed  to  express  and  contain 
the  agreement  of  the  parties  thereto,  in  that  it  omitted  to  state  that  the  de- 
fendant was  to  retain  and  continue  in  possession  of  the  lands  therein  de- 
scribed, and  was  to  have  the  privilege  of  cutting  and  removing  the  timber 
thereon,  not  specilically  reserved  by  the  terms  thereof.  'Exceptions  were 
taken  by  the  plaintiff  to  such  lindiiigs. 

The  real  question  to  be  determined  upon  this  appeal  is  whether  the  evidence 
sustains  the  finding  of  the  referee  to  the  effect  that  it  was  the  intention  and 
design  of  the  parties  in  making  the  written  agreement  to  embody  therein  the 
oral  agreement  made  in  January,  1886,  and  that  through  the  fault  of  the 
scrivener  who  prepared  the  written  contract,  or  from  a  misconoeptioa  of  tlie 
language  used,  the  written  agreement  failed  to  express  and  contiiin  the  full 
agreement  of  the  parties.  The  rule  as  stated  in  3  Finn.  £q.  Jar.  §  1376,  is 
that  "equity  has  jurisdiction  to  reform  written  instruments  in  but  two  well- 
defined  cases:  First,  where  there  is  a  mutual  mistake;  that  is,  where  there 
has  been  a  meeting  of  minds, — an  agreement  actually  entered  into, — but  the 
contract,  deed,  settlement,  or  other  instrument  in  its  written  form  does  not 
express  what  was  really  intended  by  the  parties  thereto;  and,  seeond,  where 
there  has  l)een  a  mistake  uf  one  party,  accompanied  by  fraud  or  otlier  inequi- 
table conduct  of  the  remaining  parties.  In  such  cases  the  instrument  maybe 
made  to  conform  to  the  agreement  or  transaction  entered  into  according  to  the 
intention  of  the  parties."  This  rule  is  sustained  by  numerous  aothorities, (rf 
which  it  will  only  be  necessary  to  cite  Welles  v.  Yates,  44  N.  Y.  52&;  Story  v. 
Conger,  86  N.  Y.  678;  Institution  v.  Durdiak,  87  N.  Y.  40.     Parol  «ridenee 
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is  competent  to  show  a  mutual  mistake,  but  to  justify  a  reformation  the  evi- 
dence should  be  clear,  convincing,  and  satisfy  the  court.  Foi-d  v.  Joyce,  78 If. 
T.  618.  In  the  case  under  consideration  the  evidence  was  conflicting, — that  of 
the  plaintiff,  her  husband,  and  son  contradicting  the  defendant  as  to  many 
of  the  main  facts  testified  to  by  him ;  still  the  defendant  is  amply  corroborated 
by  several  disinterested  witnesses,  and  he  appears  to  have  convinced  the  ref- 
eree that  the  facts  were  as  he  testiBed.  It  is  undisputed  that  in  January, 
1886,  Jasper  Stryker  owned  the  land  in  qtiestion,  and  that  thereafter,  and  in 
June,  1886,  he  conveyed  to  his  wife.  It  is  nndispnted  that  prior  to  the  con- 
veyance to  the  wife  Jasper  Stryker  had  one  or  more  conversations  witli  the- 
defendant  about  selling  him  the  lot  in  question,  and  that  the  price  was  agreed 
upon;  that  thereupon  the  defendant  entered  upon  the  premises,  and  cut  a 
number  of  hemlock  trees,  and  peeled  the  bark  therefrom,  under  an  arrange- 
ment that  he  should  pay  one  dollar  per  cord  for  the  bark  so  peeled,  when  the 
same  was  sold,  and  the  money  collected  therpon.  It  is  contended  on  the  part 
of  the  defendant  that  the  one  dollar  per  cord  which  he  agreed  to  pay  on  peel- 
ing the  bark  was  to  be  applied  and  credited  upon  the  contract  for  the  purchase 
of  the  land;  that  one  Grant  was  in  possession  of  a  parcel  of  such  land,  and 
that  Jasper  Stryker  was  endeavoring  to  get  possession  thereof  before  giving  a 
written  contract  for  the  sale  to  defendant;  but  that,  pending  the  removal  of 
Grant  from  the  premises,  Jasper  Stryker  gave  him  possession,  and  a  permit, 
to  cut  the  timber. 

It  Is  claimed  on  behalf  of  the  plaintiff  that  while  the  terms  of  the  agree- 
ment were  talked  over,  it  was  not  consummated  at  that  time,  for  the  retison 
that  Grant  was  still  in  possession.  It  further  appears  tliat  subsequently  the 
land  was  conveyed  by  Jasper  Stryker  to  bis  wi  fe,  the  plaintiff,  and  that  Grant's 
claim  was  disposed  of,  and  thereupon  the  written  contract  in  question  was 
entered  into  between  the  plaintiff  and  defendant.  It  does  not  appear  that 
there  was  any  talk  between  the  parties  at  the  time  of  entering  into  the  writ- 
ten agreement  in  reference  to  the  terms  and  conditions  of  the  sale.  The 
transaction  was  largely  conducted  by  the  plaintiff's  son,  who  drew  the  con- 
tract. Upon  these  facts,  whicli  we  understand  to  be  undisputed,  it  becomes 
important  to  inquire  as  to  what  had  actually  taken  place  between  the  plain- 
tifiTs  husband  and  the  defendant  priorto  entering  into  the  written  agreement, 
for  the  referee  has  found — and  we  think,  properly — that  it  was  the  intention 
of  the  parties  to  the  written  agreement  to  embrace  in  the  writing  and  carry 
out  the  terms  of  the  agreement  as  it  had  been  previously  talked  over  and  un- 
derstood. The  defendant  has  testiQed  that  in  the  conversations  that  he  had 
with  Jasper  Stryker  about  the  purchase  he  stated  that  he  could  do  nothing  un- 
less he  could  have  the  hemlock  timber  to  work  upon,  as  he  should  require  the 
timber  in  order  to  make  his  payments  upon  the  contract;  that  he  was  told 
that  he  could  cut  any  of  the  timber  except  the  pine,  chestnut,  cucumber,  and 
oak  of  snfScient  size  for  saw  timber;  that  at  a  subsequent  conversation  to  that 
where  tlie  terms  of  the  contract  were  agreed  upon,  he  told  Stryker  that  he 
wanted  to  commence  peeling  bark,  and  that  he  was  told  by  Stryker  that  he 
ought  to  pay  him  on  his  contract  at  the  rate  of  one  doilar  per  coni  for  all  bark 
peeled,  and  that  he  agreed  to  do  so  as  soon  as  he  could  sell  the  same  and  get  the 
money  thereon. 

The  defendant  is  corroborated  by  Bragg,  Colbum,  Grant,  and  several  other 
witnesses,  and  while  there  is  a  sharp  conflict  over  the  question  as  to  whether 
he  was  to  be  permitted  to  cut  the  timber  upon  the  premises  not  reserved,  we 
are  inclined  to  the  opinion  that  the  findings  of  the  referee  are  justified  by  the 
evidence.  In  the  first  place,  the  defendant  was  a  poor  man,  engaged  in  the 
lumber  business;  had  been  cutting  and  drawing  timber  to  the  mUl  for  the 
plaintiff's  husband.  The  complaint  alleges  that  he  was  insolvent.  The  prem- 
ises purchased  were  entirely  unimproved,  being  entirely  covered  with  timber. 
It  was  known  that  nothing  could  be  produced  thereon  until  the  timber  wa» 
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removed,  and  the  preuiises  cleared.  Sixty  cords  of  hemlock  bark  had  been 
cut  and  peeled  before  the  written  agreement  was  entered  into.  A  shingle- 
mill  had  been  erected  upon  the  premises,  and  the  defendant  was  in  possession 
at  the  time  the  written  agreement  was  made.  The  plaintiff  must  therefore 
have  understood  that  the  defendant  expected  to  cut  and  work  up  the  timber, 
and  that  be  had  no  other  means  by  which  he  could  make  his  payments  upon 
the  contract,  only  by  so  doing.  These  circumstances  appear  to  us  to  corroii- 
orate  the  defendant's  testimony  to  the  effect  that  lie  told  the  plaintiff's  hus- 
band and  son  that  he  could  do  nothing  about  making  the  purcliase  unless  he 
could  have  the  hemlock  timber,  for  be  should  require  it  to  make  the  payments 
upon  bis  contracts.  We  are  therefore  of  the  opinion  that  the  judgment  should 
be  affirmed,  with  costs.    So  ordered.    All  concur. 


Clafp  «.  Town  of  Ellinoton. 
(ihtpreme  Court,  Oeneral  Term,  Fifth  Department.    January  11,  ISSO.) 

Bbisoeb— Liability  or  Town  fob  DKrBOTB— Coktributobt  Nbouobncb. 

In  an  action  against  a  town  for  personal  injuries  sustained  by  the  breaking  down 
of  a  bridge  over  which  plaintiff  was  riding  on  a  heavy  traotion  engine,  the  court 
erred  in  refusing  to  instruct  that "  it  was  not  the  ofBdal  dnty  of  the  highway  oommiB- 
sioners  to  so  construct  and  maintain  the  bridge  in  question  as  to  insure  the  safety 
of  persons  passing  over  it  in  a  manner  involving  peculiar  and  special  danger  aris- 
ing from  the  unusual  way  and  method  of  construction  and  manner  of  locomotion  of 
the  vehicle  used  in  x>assing  over  it; "  and  in  refusing  to  Instmot  that  if  the  jury 
found  that  the  engine  was  unusual  and  extraordinary  in  weight,  oonstruction,  etc, 
and  produced  unusual  strain  on  the  bridge,  plaintiil  assumed  all  risks  in  trying  to 
pass  over  it,  and  could  not  recover,  although  the  bridge  may  have  been  imperfect 
and  defective. 

Appeal  from  circuit  court,  Chautauqua  county. 

Action  for  damages  for  personal  injuries,  brought  by  William  H,  Clapp 
against  the  town  of  Ellington.  Verdict  and  judgment  for  pliiintifl  and  de- 
fendant appeals. 

Argued  before  Barker,  P.  J.,  and  Haioiit,  Bradley,  and  Dwioht,  JJ. 

F.  W.  atevetis,  for  appellant.    A.  G,  Wade,  for  respondent. 

Haioht,  J.  On  the  1st  day  of  September,  1885.  the  plaintiff  was  passing 
over  a  highway  bridge  in  the  town  of  Ellington,  riding  upon  a  traction-en- 
gine propelled  by  steam-power,  with  tank  attached;  the  two  weighing  8,500 
pounds.  The  bridge  broke  down,  and  the  plaintiff  was  injured,  and  this  ac- 
tion was  brought  to  recover  damages.  Upon  the  trial  evidence  was  given 
tending  to  show  that  one  of  the  beams  of  the  bridge  had  become  rotten,  that 
it  bad  not  been  repaired,  and  that  it  was  in  consequence  of  the  defective  con- 
dition of  the  bridge  that  the  injury  was  occasioned.  At  the  conclusion  of  the 
trial  the  defendant's  counsel  asked  the  court  to  charge  the  jury  thut  "it  wiis 
not  the  official  duty  of  the  highway  commissioner  to  so  construct  and  maintain 
the  bridge  in  question  as  to  insure  the  safety  of  persons  passing  over  it  in  a 
manner  involving  peculiar  and  special  danger,  arising  from  the  unusual  way 
and  method  of  construction  and  manner  ol  locomotion  of  the  vehicle  used  in 
passing  over  it."  And  again,  he  requested  the  court  to  charge  that  if  the  jury 
are  satisfied  from  the  evidence  that  the  vehicle  upon  which  the  plaintiff  was 
riding,  and  with  which  he  was  connected,  in  passing  over  the  bridge  at  the 
time  of  the  accident  in  question,  was  unusual  and  extraordinary  in  weight, 
in  method  of  construction,  or  manner  of  propelling  the  same  along  the  high- 
way, and  such  unusual  weight,  method  of  construction,  and  locomotion  was 
such  as  to  cause  unusual  and  extraordinary  strain  u])on  the  bridge  in  passing 
over  it,  then  the  plaintiff  took  every  possible  risk  of  injury  upon  himself  in 
trying  to  pass  over  the  bridge,  and  the  plaintiff  cannot  recover  for  the  injuries 
sustained  by  the  breaking  down  of  the  bridge  under  such  circumstances,  al- 
though bis  injuries  were  tlie  direct  results  of  such  impecfections  and  defects 
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In  the  bridge.  The  court  declined  to  clia  rge  either  of  tlie  propositions  requested, 
further  than  as  it  had  already  charged  upon  the  subject.  Exceptions  were 
taken  to  such  refusals.  The  court  tmd  not  previously  charged  either  of  the 
propositions,  but  had  charged  "that  there  was  no  reason  why  people  cannot 
travel  over  highways  and  bridges  with  this  kind  of  implements  or  machinery 
as  well  as  other  wagons.  If  it  is  heavy  and  ponderous,  it  naturally  requires 
the  exercise  of  more  care  than  though  it  were  light,  and  not  weighty.  If  un- 
usual, of  course  greater  degree  of  vigilance  would  necessarily  be  expected  and 
required  than  though  it  was  not  of  an  unusual  character.  It  is  lawful  to 
travel  with  it.  It  is  only  a  question  of  diligence  and  reasonable  care  natu- 
rally required  In  the  use  of  it. " 

As  to  the  first  proposition  embraced  in  the  requests  to  charge,  we  under- 
stand it  to  state  a  general  proposition,  and  that  it  was  not  intended  to  limit  it 
to  the  engine  that  broke  through  the  bridge.  Had  it  been  limited  to  the  en- 
gine in  question,  the  refusal  of  the  court  to  charge  as  requested  would  have 
been  correct ;  for  the  court  could  not  be  called  upon  to  state  as  a  matter  of  law 
that  the  engine  in  question  was  of  unusual  weight  and  method  of  construction, 
and  that  it  involved  peculiar  and  special  danger.  Such  questions  were  for  the 
jury,  and  not  the  court.  But,  as  stating  a  general  proposition,  we  think  this 
and  that  which  followed  were  both  correct,  and  should  have  been  charged. 
These  requests  appear  to  have  been  copied  from  the  opinion  of  the  court  deliv- 
ered in  the  case  of  Gregory  v.  Inhabitants  of  Adams,  14  Gray,  242-248.  In 
that  case  damages  were  sought  to  be  recovered  for  injury  to  an  elephant  which 
bad  broken  through  a  bridge  upon  the  highway.  Merkick,  J.,  in  delivering 
the  opinion  of  the  court,  says  that  it  was  the  duty  of  the  town  to  keep  the 
bridges  "in  such  condition  that,  having  In  view  the  common  and  ordinary  oc- 
casions for  their  use,  and  what  may  fairly  be  required  for  the  proper  accom- 
modation of  the  public  at  large  in  the  various  occupations  which  may  from 
time  to  time  be  pursued,  each  particular  way  shall  be  so  wrought,  prepared, 
and  maintained  that  it  may  justly  be  coitsidered,  for  all  the  uses  and  purposes 
for  which  it  was  laid  out  and  designed,  to  be  reasonably  safe  and  convenient. 
*  *  •  This  is  the  measure  and  extent  of  the  obligation  of  towns  in  reference 
to  the  support  and  maintenance  of  public  highways.  They  are  not  required 
to  make  preparations  for  the  safety  or  convenience  of  those  who  undertake  to 
use  those  ways  in  an  unusual  or  extraordinary  manner,  involving  peculiar 
and  special  peril  and  danger,  whether  it  be  in  respect  to  tlie  kind  or  character 
of  animals  led  or  driven,  *  *  *  or  the  bulk  or  weight  of  property  trans- 
ported; and  if  any  person  undertakes  to  use  or  travel  upon  a  public  highway 
in  an  unusual  or  extraordinary  manner,  or  with  animals,  vehicles,  or  freiglit 
not  suitable  or  adapted  to  a  way  opened  and  prepared  for  the  public  use  in  the 
common  intercourse  of  society  and  in  the  transaction  of  usual  and  ordinary 
aHairs  of  business,  he  then  takes  every  possible  risk  of  loss  and  damage  upon 
himself,  and  he  can  have  no  remedy  against  the  town  to  recover  recompense  for 
injury  sustained,  although  they  be  the  direct  result  of  defects  and  imperfec- 
tions in  a  way  for  which  it  would  be  responsible  in  case  of  injury  to  individ- 
uals in  the  lawful  and  proper  use  of  it. "  It  appears  to  us  that  the  rule  as  thus 
laid  down  is  both  wise  and  just.  The  commissioner  of  highways  is  required 
to  construct  and  maintain  bridges  of  sutficient  strength  and  material  to  insure 
the  safety  of  persons  passing  over  them  with  such  vehicles  as  are  commonly 
or  ordinarily  used  in  that  country.  Bat  he  cannot  be  required  or  expected  to 
construct  and  maintain  bridges  which  will  insure  the  safety  of  persons  passing 
over  them  in  a  manner  involving  peculiar  and  special  danger,  arising  from 
unusual  weight,  etc.  As,  for  instance,  heavy  buildings  are  sometimes  moved 
through  the  public  way,  yet  we  should  not  expect  a  commissioner  of  highways 
to  construct  and  maintain  bridges  of  suflScient  strength' to  support  moving 
buildings.  We  are  therefore  inclined  to  the  view  expressed  by  the  teamed 
judge  in  the  opinion  quoted  from,  that  it  was  a  question  for  the  jury,  and  that 
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if  the  jury  became  satisfied  from  the  evidence  tbat  the  veliicle  upon  which  the 
plaintiff  was  riding  at  tlie  ti  me  of  the  accident  was  unusual  and  extraordi  nary 
in  weight,  method  of  construction,  or  manner  of  propelling  the  same,  and  tlisit 
such  weight,  method  of  construction,  and  locomotion  were  such  as  to  cause  un- 
usual and  extraordinary  strain  upon  the  bridge,  that  the  plaintiff  in  running 
upon  the  bridge  took  upon  himself  the  risit  of  injury,  thereby  becoming  guilty 
of  contributory  negligence,  which  precludes  his  recovery,  even  though  tbers 
was  negligence  on  the  part  of  the  highway  commissioner. 

It  is  true,  as  the  trial  court  stated,  tbat  improved  implements  of  travel  are 
invented,  and  machinery  for  threshing  and  other  agricultural  purposes  are 
matters  involved  in  civilization.  It  is  further  true  that  these  traction-engines 
in  farming  communities  have  within  the  last  few  years  come  into  use  in  the 
threshing  of  grain,  and  that  they  are  usually  propelled  from  place  to  place 
through  the  highways,  and  that  these  facts  wiU  have  to  be  talcen  into  consid- 
eration by  the  jury  in  determining  whether  they  are  unusual  or  extraordinary. 
But  the  question  has  heretofore  been  one  for  the  jury,  and  not  for  the  court. 
The  legislature  has  now  provided  that  no  town  shall  be  liable  for  any  damage 
resulting  to  a  person  or  property  by  reason  of  the  breaking  of  any  bridge  by  a. 
traction-engine  in  crossing  the  same,  of  the  weight  of  four  tons  or  over,  whUe 
sucli  person  is  engaged  in  transporting  or  driving  such  engine  along  or  upon 
the  highways  of  tlie  state.  Laws  1887.  c.  526.  In  the  future,  cases  will  have 
to  be  determined  under  the  provisions  of  this  act.  The  case  of  MvCormiok 
V.  Toufnship  of  Washington,  112  Pa.  St.  185,  4  Atl.  Rep.  164,  is  a  caste  in 
point,  and  sustains  the  views  expressed  in  the  case  of  Qregory  v.  Inhabitants 
of  Adams,  supra.  Several  questions  were  raised  in  reference  to  the  adniis- 
sion  and  rejection  of  evidence,  but,  inasmuch  as  the  objections  may  be  obvi- 
ated upon  the  new  trial,  we  have  not  thought  it  necessary  to  here  consider 
them.  The  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event.    So  ordered.    All  concur. 


Briohah  v.  Oott. 
(Supreme  Cowrt,  Oeneral  Term,  Fifth  DepartmenL    Janaaiy  11,  1889.) 

I.  EQUITT— JimiSDlOTION— ACOOtJNTraO— JUBT  Tbiau 

S.,  a  short  time  before  her  death,  transferred  certain  shares  of  stock  to  defend- 
ant, with  whom  she  had  resided  for  some  time,  and  who  bad  had  charge  of  her  bank- 
account,  and  made  the  necessary  purchases  during  her  sickness.  Defendant  sold 
the  stock  and  deposited  the  proceeds  in  bank  to  her  own  credit.  Plaintiff,  the  exec- 
utor of  B.,  brought  an  action  to  set  aside  such  transfer  on  the  ground  of  undue 
influence,  etc.,  for  an  accounting,  and  to  recover  the  money  on  deposit  in  the  bank, 
or  so  much  as  might,  on  the  accounting,  be  found  due.  A  temporary  injonction 
issued  to  restrain  defendant  from  drawing  out,  and  the  bank  from  paying  over,  the 
deposit.  Held,  that  the  case  was  in  equity,  and  a  jury  trial  was  properly  refused. 
S.  Witness — Compbtenct — ^Pbivileoed  Commdhicatioss — Fhtsioiaks. 

The  mental  condition  of  S.  at  the  time  of  the  transfer  being  In  issue,  her  physi- 
cian teatiiled  that  he  called  on  her  very  frequently  in  his  professional  capacity  dar- 
ing the  last  year  of  her  life,  and  that  he  also  made  soma  visits  wMoh  were  not  pro- 
fessional. He  was  then  asked  if  there  was- a  time  when  he  noticed  any  obaaga  in 
regard  to  her  memory.  He  answered,  "Yes, "  and  that  he  first  noticed  the  change 
about  a  year  before  her  death ;  the  change  being  that  she  did  not  recollect  things 
as  she  had  formerly  done'  and  that,  whereas  at  the  beginning  of  his  treatment 
she  always  recollected  the  kinds  of  medicine  used,  in  the  latter  part  of  her  life  she 
could  not  remember  them  from  one  visit  to  another.  Held  incompetent  under  Code 
Civil  Froo.  N.  T.  %  834,  prohibiting  a  physician  or  surgeon  from  disclosing  infor- 
mation acquired  in  attending  a  patient,  and  which  was  necessary  to  enable  liim  to 
act  in  his  professional  capacity.' 

>  Respecting  the  privilege  of  physicians  as  witnesses  oonceming  oommnnicatlons  to 
them,  and  knowledge  acquired  by  them  while  acting  in  a  professional  capaoltT.  seo 
Jones  V.  Railroad  Co.,  ante,  3c3,  and  note. 
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S.  Same— In-fokmatiox  xot  Acqcirei)  I*BOPEasiosAL.i.T. 

The  evidence  cannot  be  justified  on  the  ground  that  the  witness  may  have  made 
his  observations  as  to  her  failing  memory  during  those  visits  vrbich  were  not  pro- 
fessionaL    His  testimony  clearly  Indioates  that  they  were  made  in  the  course  of  his 
medical  treatment.' 
4.  Sakb— BsviBW. 

The  court  having  found  for  plaintiff  on  the  issues,  it  cannot  be  said  on  appeal 
that  the  error  in  admitting  such  testimony  was  harmless;  as  the  trial  court  might 
have  placed  more  reliance  on  the  testimony  of  the  physician  than  on  any  other. 

fi,  SdLHB — TBAJfSACTIOirS  WITH  DBCBDBNTS. 

It  appearing  that  there  was  not  suffloient  property  to  pay  the  debts  of  the  de- 
ceased, aside  from  that  derived  from  the  sale  of  the  stock  in  question,  a  legatee 
under  the  will  was  a  person  "interested  in  the  event"  within  the  meaning  of  Ciode 
Civil  Proc.  N.  Y.  i  839,  providing  that  such  person  sliall  not  be  examined  "against 
a  person  deriving  his  title  or  interest  from,  thnnigh,  or  under  a  deceased  person, " 
and  was  incompetent  to  testify  as  to  a  change  that  took  place  in  the  dsoeaaed  af- 
fecting her  memory,  etc.,  and  as  to  her  feeble  physical  condition.* 

Appeal  from  special  term.  Monroe  county. 

Action  bj  Charles  Brigliam,  as  executor  of  the  will  of  Harriet  T.  Sedg- 
wick, deceased,  against  Delia  A.  Gott,  to  set  aside  a  transfer  of  sbarea  of 
stock  made  to  defendant  by  tlie  deceased,  and  for  other  relief.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Argued  before  Bakkek,  F.  J.,  and  Haight,  Bhadlet,  and  DwioBT,  JJ. 

Shuart  ti  Sutherland,  for  appellant.     Walter  8.  Hubbkl,  for  respondent. 

Haight,  J.  Harriet  T.  Sedgwick  died  in  Monroe  county  on  the  26th  day 
of  May,  1887,  leaving  a  last  will  and  testament,  in  which  she  appointed  tbe 
plaintiff  sole  executor.  The  will  has  been  duly  admitted  to  probate.  For 
some  years  prior  to  her  death  she  was  ttie  owner  of  certain  shares  uf  stock 
of  the  Delaware  &  Hudson  Canal  Company,  of  the  par  value  of  81,500.  For 
about  two  years  prior  to  her  death  she  resided  with  tbe  defendant,  Delia  J. 
Gott.  She  was  of  the  age  of  87  years  at  the  time  of  her  death,  and  had  been 
sick  and  infirm  for  some  time  prior  tliereto.  A  short  time  prior  to  her  death 
she  transferred  the  shares  of  stock  to  tbe  defendant,  wbo  caused  the  same  to 
be  sold,  and  deposited  the  money  in  the  bank,  to  her  own  credit.  This  ac- 
tion was  brought  by  the  plaintiff  to  set  aside  such  transfer,  for  an  account- 
ing, and  to  recover  the  money  on  deposit  in  the  bank,  or  so  much  thereof, 
as  may  remain  due  upon  such  accounting.  A  temporary  injunction  was  ob- 
tained restraining  the  defendant  from  drawing  tbe  moneyfrom  the  bank,  and 
the  bank  from  paying  the  same  over  to  her.  The  case  was  noticed  for  trial 
at  the  Monroe  equity  term,  and  on  the  opening  of  that  court  tbe  defendant 
moved  to  strike  the  cause  from  the  calendar  on  the  ground  that  it  was  triable 
by  jury.  Tlie  court  denied  the  motion,  and  thereafter  the  case  was  moved 
for  trial  upon  a  regular  call  of  tbe  calendar,  whereupon  tbe  counsel  tor  the 
defendant  objected  to  the  trial  of  the  case,  and  demanded  the  right  to  a  trial 
by  jury.  The  court  overruled  the  objection,  and  an  exception  was  taken  to 
such  ruling  by  the  defendant.  Tliis  action  is  something  more  than  for 
the  recovery  of  damages  resulting  from  the  conversion  of  property.  Tbe 
bank  in  which  the  money  was  defiosited  was  made  a  party  defendant,  and 
the  plaintiff  seeks  to  set  aside  the  transfer,  and  follow  tbe  money  that  was 
deposited  by  tbe  defendant,  Gott,  in  the  bank,  and  recover  from  tbe  bank 
the  money  so  deposited.  The  defendant,  GoLt,  liad  been  taking  care  of  Mrs. 
Sedgwick  during  her  sickness,  having  charge  of  the  bank-books,  and  tbe  pur- 
chases that  were  necessary  for  the  deceased  during  her  sickness.  An  ac- 
counting was  therefore  demanded,  in  order  to  determine  the  amount  that  had 
been  expended  by  tbe  defendant,  Gott,  in  her  care  o£  the  deceased.    The  case 

•Bee  foot-note  on  preceding  page. 

*  As  to  the  competency  of  witnesses  to  testify  concerning  transactions  with  decedents, 
•ee  Wilcox  v.  Corwin,  ante,  817,  and  cases  cited. 
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was  consequently  brought  within  the  jurisdiction  of  tlie  court  of  equity,  and 
the  motions  for  the  tri^  by  jury  were  properly  overruled. 

The  transfer  of  the  stock  in  question  was  sought  to  be  set  aside  upon  the 
ground  that  at  the  time  of  the  transfer  the  deceased  was  so  weak  in  body  and 
mind  as  to  be  incapable  of  transacting  business,  and  that  she  was  unduly  in- 
fluenced by  the  defendant.  Her  mental  condition,  therefore,  became  an  im- 
portant issue  in  the  case.  Upon  the  trial,  Dr.  Frank  A.  Winne  was  sworn 
as  a  witness  for  tlie  plaintiff,  and  testified  that  he  was  a  regularly  licensed  phy- 
sician, duly  authorized  to  practice  medicine  in  this  state;  that  he  treated  Mrs. 
Sedgwick  for  five  or  six  years  before  her  death,  commencing  in  August,  1882; 
that  he  treated  her  continuously  down  to  the  time  of  her  death;  tliat  during 
the  last  year  of  her  life  therei  were  periods  when  he  saw  her  every  day  for  a 
week  or  two,  sometimes  twice  a  day,  and  then  there  might  be  a  period  of  sev- 
eral weeks  in  which  he  did  not  see  her;  that  he  made  some  visits  wliich  were 
not  professional,  and  for  which  he  made  no  charge.  He  was  then  asked: 
"Was  there  a  time  when  you  noticed  any  change  in  Mrs.  Sedgwick  in  regard 
to  her  memory?"  This  was  objected  to  as  incompetent  under  section  iiAi  of 
the  Code.  The  objection  was  overruled,  and  an  exception  taken.  He  aa- 
swered  that  he  did.  He  was  then  asked:  "When  did  you  first  notice  that 
change?  Anstoer.  I  should  say  about  a  year  previous  to  her  death.  Ques- 
tion. What  was  the  change?"  Objected  to  as  incompetent  under  section  834 
of  the  Code.  Objection  overruled,  to  whicli  ruling  defendant's  counsel  ex- 
cepted. "A.  The  change  was  that  she  did  not  recollect  tilings  as  she  had 
formerly  done.  C.  Can  you  recall  any  instance  of  that  kind?"  Same  objec- 
tion, ruling,  and  exception.  "A.  1  could  notice  in  this  manner:  that  along  at 
the  first  of  my  treatment  she  was  very  particular  to  ask  about  what  I  gave 
her,  and  she  was  very  particular  to  recollect  them.  In  the  latter  part  of  her 
life  she  would  not  remember  from  one  visit  to  another  what  I  was  giving  her. 
Q.  State  whether  the  defect  in  memory  increased  or  decreased  from  the  time 
you  first  began  to  notice  it. "  Same  objection,  ruling,  and  exception,  "il. 
It  increased,  to  the  best  of  my  judgment."  Much  otlier  evidence  of  a  similar 
character  was  given  by  the  pliysician,  but  enough  has  been  stated  to  show  its 
bearing  upon  the  main  question  at  issue  in  the  case.  Section  834  of  the  Code 
of  Civil  Procedure  provides  that  "a  person  duly  authorized  to  practice  physic 
or  surgery  shall  not  be  allowed  to  disclose  any  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  aet  in  that  capacity."  Section  836  provides  that  "this  section 
applies  to  every  examination  of  a  person  as  a  witness,  unless  expressly  waived 
by  the  patient."  No  claim  is  made  that  there  was  any  waiver  on  tlie  part  of 
the  patient.  In  the  case  of  Orattnn  v.  Insurance  Co.,  80  5f.  T,  281,  it  was 
held  that  the  statute  prohibiting  a  physician  from  disclosing  any  information 
which  he  acquired  in  attending  a  patient  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  prescribe,  includes  information  received  through 
the  sense  of  sight  as  well  as  that  couimunicuted  through  the  ear.  An  exam- 
ination of  the  patient  is  not  required  to  be  performed  in  order  to  exclude  in- 
formation so  derived,  nor  is  it  required  that  it  shall  be  shown  in  the  first  in- 
stance by  formal  proof  that  the  information  was  necessary  to  enable  the  phy- 
sician to  prescribe.  In  the  case  of  lienihan  v.  Dennin,  103  N.  Y.  573, 9  X.  E. 
Rep.  32U,  it  was  held  that  to  bring  the  case  within  the  statute  it  is  sufficient 
tliat  the  physician  attended  as  such  upon  the  patient,  and  obtained  his  infor- 
mation in  that  capacity.  It  is  sought  to  justify  this  evidence  upon  the  theory 
that  the  physician  may  bavespoken  in  reference  to  information  derived  at  the 
visits  that  were  not  professional,  and  for  which  he  has  made  no  charge;  but 
it  would  appear  from  the  answers  given  to  the  questions  objected  to  that  the 
information  was  derived  at  the  time  that  he  was  prescribing  for  her  as  a  phy- 
sician, for  one  of  the  instances  recalled  by  him  was  that  in  the  latter  part  of 
her  life  she  could  not  remember  from  one  visit  to  another  the  medicine  that  he 
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was  giving  her.    We  consequently  are  of  the  opinion  that  the  OTidence  was 

within  the  prohibition  of  the  Code. 

It  is  further  claimed  that,  even  though  the  evidence  was  incompetent,  it 
should  be  disregarded  by  this  court,  on  review,  as  doing  no  harm;  but  we  are 
unable  to  see  that  it  did  no  harm.  An  earnest  argument  is  presented  on  l>e- 
half  of  the  appellant,  contending  that  the  evidence  does  not  authorize  the  find- 
ing that  she  was  so  weak  and  enfeebled  in  mind  at  the  time  of  making  the 
transfer  as  to  be  incapable  of  transacting  business;  and  a  very  earnest  argu- 
ment is  presented  on  behalf  of  the  respondent  urging  that  there  is  sufficient 
evidence  to  sustain  such  finding.  The  testimony  of  the  attending  physician 
as  to  the  mental  condition  of  the  patient  would  ordinarily  have  great  weight 
upon  the  court  charged  with  the  duty  of  determining  the  fact,  for  no  other 
person  would  be  expected  to  have  as  accurate  and  correct  information  upon 
the  subject  as  the  physician.  It  is  possible,  therefore,  that  his  testimony  was 
that  upon  which  the  trial  court  chiefly  relied. 

Mary  L.  Maynard  was  a  niece  of  the  deceased,  and  one  of  the  legatees  named 
in  the  will.  It  appeared  that  there  was  not  suflicient  property  with  which  to 
pay  the  debts  of  the  deceased,  aside  from  that  derived  from  the  sale  of  the 
stock  in  question.  She  was  sworn  as  a  witness  on  behalf  of  the  plaintiff,  and 
under  objection  t  stifled  to  a  chiinge  that  took  place  in  tlie  deceased  affecting 
her  memory,  etc.,  and  as  to  her  frail  and  feeble  physical  condition.  In  the 
case  of  Freeman  v.  Spalding,  12  X.  Y.  373,  it  was  held  that,  under  section 
399  of  the  Code  of  Procedure,  a  residuary  legatee  named  in  a  will  is  a  compe- 
tent witness  for  the  executor  in  a  suit  to  recover  moneys  claimed  to  be  due 
the  estate;  that  such  legatee  is  not  the  person  for  whose  immediate  benefit  the 
action  is  prosecuted,  within  the  meaning  of  the  section.  That  section  de- 
clared that  the  provision  of  a  former  section  that  no  person  offered  as  a  wit- 
ness shall  be  excluded  by  reason  of  his  interest  in  the  event  of  the  action 
should  not  apply  to  a  party  to  the  action,  nor  to  any  person  for  whose  imme- 
diate benefit  it  is  prosecuted  or  defended.  It  will  be  observed  that  the  pro- 
visions of  the  Code  of  Procedure  as  it  tlien  stood  are  quite  different  from  those 
incorporated  in  section  U29  of  the  Code  of  Civil  Procedure.  That  section  pro- 
vides that  "upon  the  trial  of  an  action  •  *  •  a  person  interested  in  the 
event  *  *  *  shall  not  be  examined  as  a  witness  in  his  own  behalf  or  in- 
terest, or  in  behalf  of  the  party  succeeding  to  his  title  or  interest  against, 
*  *  *  or  a  person  deriving  bis  title  or  interest  from,  through,  or  under,  a 
deceased  person."  The  provision  as  It  now  stands  is  that  a  party  or  person 
"interested  in  the  event,"  etc.;  whereas,  under  the  former  provision,  it  was 
"a  person  for  whose  immediate  benefit  the  action  was  prosecuted."  An  ex- 
ecutor bringing  an  action  to  recover  money  due  the  estate  does  not  prosecute 
the  action  for  the  immediate  benefit  of  a  legatee  under  the  will,  for  no  part  of 
the  recovery  may  ever  reach  the  legatee.  It  may  be  consumed  in  tlie  payment 
of  the  debts  of  the  testator.  But  under  section  829  of  the  Code  of  Civil  Pro- 
cedure any  person  interested  in  the  event  of  the  action  is  disqualitied.  A  leg- 
atee may  be  interested,  especially  if  it  appears,  as  it  does  in  this  case,  that 
there  are  debts  outstanding  unpaid,  and  that  the  estate  aside  from  that  sought 
to  be  recovered  in  the  action  is  insufficient  to  pay  such  debts.  It  appears  to 
us  that  this  que.«tion  is  disposed  of  by  the  case  of  Holcomb  v.  Holoomb,  95  N. 
Y.  316,  in  which  case  it  was  held  that  in  an  action  brought  by  an  adminis- 
trator the  next  of  kin  are  interested  in  the  event  of  that  action  within  the 
meaning  of  the  Code  excluding  witnesses  from  testifying  to  personal  trans- 
actions or  communications  between  themselves  and  the  deceased.  The  evi- 
dence which  was  held  incompetent  in  that  case  was  of  the  same  character  as  that 
which  was  admitted  in  this  case.  It  appears  to  us  that  that  case  is  decisive 
of  the  one  here  under  consideration.  To  the  same  effect  is  the  ciise  of  Heott 
V.  Soott,  13  K.  Y.  St.  Bep.  202.  It  follows  that  the  evidence  was  incompe- 
tent, and  should  have  been  excluded.    It  bore  upon  the  main  question  at  is- 
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Boe.  and  may  have  affected  the  result.    The  judgment  sbould  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  final  award  of  costs.    So  ordered. 
All  concur. 


People  ex  ret.  Travis  f>.  Duhston,  Warden,  etc 
(Supreme  Court,  Special  Term,  Monroe  County.   Norember,  1888.) 

1.  OrnCB  IKD  OrPICBB — APPOINTMBNT— DlSCHiHOBD  SOUIIBSS — CONSTTPtmOKAl.  Law. 

Laws  N.  Y.  1887,  o.  484,  providine  that  in  every  public  department  of  the  state, 
and  of  its  municipal  corporations,  honorably  discharged  Union  soldiers  and  sailors 
shall  be  preferred  for  appointment  and  employment,  provided  they  possess  the  nec- 
essary business  capacity,  is,  as  applied  to  keepers  in  the  state-prisons,  repugnant 
to  article  5,  §  4,  of  the  constitution,  which  provides  that  a  superintendent  of  state- 
prisons  shall  be  appointed  by  the  governor;  that  he  shall  have  the  superintendence, 
management,  and  control  of  such  prisons,  "subject  to  such  laws  as  now  exist,  or 
may  hereafter  be  enacted, "  and  appoint  the  agents,  wardens,  physicians,  and  chap- 
lains ;  and  that  the  agent  and  warden  of  each  prison  shall  appoint  all  other  officers 
except  the  clerk,  subject  to  the  superintendent's  approvaL 

8,  Bame— Implied  Powehs — Removal. 

The  power  conferred  upon  the  agents  and  wardens  to  appoint,  the  term  and  tea- 
ure  of  their  appointments  not  being  defined,  neoessarlly  implies  the  power  of  re- 
moval. 

8.  Sams — Want  of  BusiirsBS  Capacitt — Mandamus. 

Relator,  an  honorably  discharged  Union  soldier,  was  dismissed  from  his  position 
of  keeper  in  the  Auburn  state-prison,  and  brought  mandnmus  to  compel  his  rein- 
stallment  under  the  act  of  1887.  Respondent's  opposing  affidavit  alleged  that  relator 
did  not  possess  the  requisite  qualifications  for  the  position,  that  be  did  not  possess 
the  business  capacity  to  discbarge  the  duties  thereof;  and  that  his  presence  wotdd 
be  demoralizing  to  the  discipline  of  the  prison.  Relator,  without  denying  these  al- 
legations, asked  for  a  peremptory  writ.  Held  equivalent  to  a  demurrer,  and  ui  ad- 
mission of  the  truth  of  the  opposing  allegations,  and,  even  if  the  act  were  valid,  re- 
lator's discharge  was  warranted. 

On  motion  by  the  relator,  Simpson  D.  Travis,  for  a  writ  of  mandamus  re- 
quiring the  respondent,  Charles  F.  Burston,  agent  and  warden  of  the  Auburn 
state-prison,  to  reappoint  relator  a  keeper  therein. 

A.  J.  Parker,  for  relator.  John  W.  Hogan,  Dep.  Atty.  Gen.,  for  respond- 
ent. 

Adams,  J.  From  the  papers  whioh  were  brought  to  the  attention  of  the 
court  upon  the  hearing  of  this  application,  it  appears  that  in  the  year  1880 
tlie  relator  was  appointed  by  a  former  agent  and  warden  of  the  state-prison  at 
Auburn  a  keeper  therein,  and  that  he  occupied  that  position,  performing  the 
duties  thereof,  down  to  the  6th  day  of  August,  1888,  at  wliich  time  he  was 
rellBTed  from  further  duty  by  tlie  oi-der  of  the  respondent,  who  was  then  tl>e 
agent  and  warden  at  such  prison;  that  the  order  relieving  the  relator  from 
duty  was  in  writing,  and  alleged,  as  the  reason  therefor,  a  direction  on  the 
part  of  the  superintendent  of  state-prisons  to  reduce  the  force  of  keepers  and 
guards  to  the  lowest  possible  number  for  its  government  and  discipline;  that 
at  the  time  the  relator  was  so  relieved  from  duty  as  such  keeper  he  was  an 
honorably  discharged  Union  soldier  of  the  war  of  the  Rebellion,  and  was  not 
incapacitated  from  the  discharge  of  his  duty  in  any  way,  and  that  at  that  time 
other  pei-sons  were  retained  in  the  employ  of  the  prison,  as  keepers  and 
guards,  who  were  not  honorably  discharged  Union  soldiers  of  the  war  of  the 
Kebellion;  that  the  relator  has  not  since  been  reinstated  or  appointed  a  keeper 
of  such  prison.  The  facts  thus  staled  are  relied  upon  as  furnishing  a  sudi- 
cient  reason  for  the  interposition  of  the  court,  in  the  matter  of  the  appoint- 
ment of  a  public  offlcial,  and  call  for  a  judicial  interpretation  of  the  language 
of  chapter  464  of  the  Law^s  of  1887,  which,  it  is  contended,  has  been  confess- 
edly violated  by  the  action  of  the  respondent  in  relieving  thia  relator  from  duty 
as  a  keeper  of  the  Auburn  slate-prison,  under  the  circumstances  herein  set 
forth.  The  first  section  of  the  act  thus  relied  upon  reads  as  follows:  "In  every 
public  department  and  upon  all  public  works  of  the  state  of  New  York,  and 
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of  the  cities,  towns,  and  villages  thereof,  and  alao  in  non-competitive  examina- 
tions under  the  civil  service  laws,  rules,  or  regulations  of  the  same,  wherever 
they  apply,  honorably  discharged  Union  soldiers  and  sailors  sliall  be  preferred 
for  iippointment  and  employment;  age,  loss  of  limb,  or  other  physical  impair- 
ment which  does  not,  in  fact,  incapacitate,  shall  not  be  deemed  to  disqualify 
them,  provided  they  possess  the  business  capacity  necessary  to  discharge  the 
duties  of  the  position  involved. "  The  second  section  of  the  act  makes  it  a  mis- 
demeanor on  the  part  of  any  official  or  other  person  having  power  of  appoint- 
ment to  disregard  either  the  letter  or  spirit  of  this  act. 

It  is  vei-y  plain  that  it  was  the  design  of  the  legislature,  by  means  of  the 
enactment  in  question,  to  make  provision  whereby  Ihe  honorably  discharged 
Union  soldiers  and  sailors  of  the  war  of  the  Rebellion  would  obtain  preference 
over  all  other  competitors  for  appointments  in  the  civil  service  of  the  state, — 
a  provision  which  certainly  should  have  the  co-operation  of  all  other  branches 
of  the  state  government,  provided  the  act  by  which  it  is  created  is  in  no  re- 
spect in  conflict  with  the  fundamental  law  of  the  state.  It  will  be  seen,  there- 
fore, that  the  decision  of  this  application  necessarily  involves  the  consideration 
of  a  question,  than  which  none  can  be  more  important,  namely,  the  constitu- 
tionality of  a  deliberate  act  of  the  legislature.  As  has  been  said  by  an  emi- 
nent jurist  in  a  recent  case,  (People  v.  Angle,  17  N.  E.  Rep.  413,)  the  duty 
thus  imposed  upon  the  court  is  one  which,  within  settled  rules,  "requires  a 
case  to  be  made  showing  clearly  that  the  statute,  when  fairly  and  reasonably 
construed,  is  brought  into  conflict  with  some  provision  of  tlie  constitution, 
before  the  court  can  bejustifled  in  pronouncing  it  an  unauthorized  expression 
of  legislative  will.  If  the  act  and  the  constitution  can  be  so  construed  as  to 
enable  both  to  stand,  and  each  can  be  given  a  legitimate  office  to  perform,  it 
is  the  duty  of  the  court  to  give  them  such  construction ;  but,  if  this  cannot  be 
dune,  it  is  equally  our  duty  to  declare  the  supremacy  of  the  constitutional  pro- 
vision, and  the  nullity  of  the  statute.  While  every  presumption  is  in  favor 
of  the  constitutionality  of  the  law,  if,  nevertheless,  it  appears  that  its  enforce- 
ment must  necessarily  produce  a  conflict  with  the  letter  or  spirit  of  the  con- 
stitution, it  is  the  duty  of  the  court  to  condemn  the  law." 

With  this  most  excellent  statement  of  the  rule  which  should  govern  the 
court  in  its  action  upon  a  question  of  this  importance  for  our  guide,  let  us  as- 
certain in  what  respect,  if  any,  tlus  statute  in  question  comes  into  conflict 
with  any  provision  of  the  constitution.  With  this  end  in  view,  it  will  be 
profitable,  perhaps,  to  examine  with  some  care  the  language  of  the  constitu- 
tion itself,  so  far  as  it  has  any  bearing  upon  the  question  at  issue.  By  sec- 
tion 4  of  aiticle  5  it  is  provided  that  "a  superintendent  of  state-prisons  shall 
be  appointed  by  the  governor,  by  and  with  the  advice  and  consent  of  the  sen- 
ate, and  hold  his  office  for  five  years,  unless  sooner  removed.  He  shall  give 
security  in  such  amount  and  with  such  sureties  as  shall  be  required  by  law 
for  the  faithful  discharge  of  his  duties.  He  shall  have  the  superintendence, 
management,  and  control  of  state-prisons,  subject  to  such  laws  as  now  exist 
or  may  hereafter  be  enacted.  He  shall  appoint  the  agents,  wardens,  physi- 
cians.and  chaplains  of  the  prisons.  The  agful  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk,  subject  to 
the  approval  of  the  same  by  the  superintendent."  Prior  to  the  adoption  of 
this  provision  of  the  constitution  the  prisons  of  the  state  were  under  the 
control  and  management  of  inspectors,  who,  under  an  earlier  constitution, 
were  elective  officers,  and  as  such  were  clothed  with  the  power  of  the  ap- 
pointment of  keepers,  within  certain  limitations.  The  section  which  is  above 
quoted,  and  which  works  a  radical  change  in  the  management  of  the  pris- 
ons of  the  state,  is  tlie  outcome  of  the  constitutional  convention  of  1872-73, 
as  amended  by  the  vote  of  the  people  in  1876.  By  reference  to  the  journal 
of  that  convention,  at  page  296,  it  will  be  observed  that  the  reason  for  insti- 
tuting a  change  so  radical  in  its  character  is  stated  to  be  that  "  it  is  generally 
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conceded  that  the  management  of  the  prisons  by  a  board  of  inspectors  has 
been  a  disastrous  failure.  Under  the  change  proposed,  the  superintendent 
will  be  at  all  times  directly  responsible  to  the  governor,  and  he  to  the  people, 
for  the  proper  and  faithful  discliarge  of  the  important  duties  pertaining  to 
this  branch  of  the  public  service."  It  will  thus  be  seen  that  it  was  the  design 
of  the  convention  to  repose  the  authority  wliich  had  theretofore  vested  in  a 
board  of  public  ollicera  in  one  olflcial,  namely,  the  superintendent  of  state- 
prisons.  He  was  given  the  sole  superintendence  and  management  of  the 
prisons,  and  was  required  to  give  security  for  the  faithful  discharge  of  his 
duty.  One  of  the  duties  which  were  thus  imposed  upon  him  was  the  appoint- 
mentof  the  agents,  wardens,  physicians,  and  chaplains  of  the  prisons,  and  again 
the  agent  and  warden  was  charged  with  the  appointment  of  all  auboniinate 
ofiBcers,  except  clerk,  subject  to  the  approval  of  the  superintendent.  This  be- 
ing the  case,  it  is  of  the  almost  importance  that  the  constitutional  provision 
in  question  should  be  strictly  observed,  both  in  letter  and  spirit,  and  that  the 
same  should  not  be  permitted  to  be  abroa:ated  by  legislative  action,  however 
wise  in  theory  or  beneficent  in  results  such  action  may  be. 

Now,  by  reference  to  the  language  of  the  act  in  question,  it  will  be  observed 
at  once  that  the  legislature  has  arrogated  to  itself  the  appointment  of  subor- 
dinate officials  in  the  different  departments  of  the  state,  by  designating  a  class 
from  which  the  head  of  any  department  charged  by  the  constitution  with  the 
appointment  of  sut)ordinates  shall  select  those  who  are  to  assist  him  in  carry- 
ing on  the  affairs  of  his  department;  and,  if  the  legislature  may  name  a  class 
from  which  these  subordinate  officials  are  to  be  selected,  no  good  reason  can 
be  tarnished  why  it  should  not  select  and  name  the  persons  who  should  fill 
those  positions.  So  that,  instead  of  the  power  and  authority  for  the  proper 
management  of  the  prisons  of  this  state  being  concentrated  in  one  individual, 
they  are  concentrated  in  the  legislature;  and,  if  this  is  so,  then  it  appears  most 
clearly  that  the  act  upon  which  the  relator  bases  his  claim  for  leinstatement 
is  in  direct  conflict  with  the  fundamental  law  of  the  state.  It  would  not  be 
difficult  to  suppose  a  case  in  which,  if  the  statute  in  question  were  to  be  ob- 
served, the  superintendent  of  state-prisons,  or  the  warden  of  any  one  of  those  ■ 
institutions,  might  be  practically  deprived  of  the  exercise  of  any  judgment  or 
discretion  in  the  selection  of  subordinates  for  whose  conduct,  in  tlie  manage- 
ment of  their  respective  duties,  be  is  directly  responsible.  But  the  facts  of 
this  case  will  perhaps  fumisli  a  good  illustration  for  the  purposes  of  this  dis- 
cussion. It  appears  that  in  the  management  of  the  Auburn  state-prison  the 
respondent  was  directed  by  his  superior  officer,  the  superintendent,  for  rea- 
sons which  it  must  be  assumed  were  entirely  proper  and  adequate,  to  reduce 
the  force  of  keepere  and  guards  to  the  lowest  possible  number  for  its  proper 
government  and  discipline.  In  making  this  reduction  of  the  working  tore 
of  the  institution  of  wliicli  he  was  the  official  head,  the  constitution  clearly 
provided  that  he  should  exercise  his  judgment  and  discretion  in  the  interests 
of  the  people  whose  servant  he  was,  and  in  so  doing  he  discharges  the  relator, 
and  retains  another  official  of  the  same  grade.  But  the  legislature  intervenes, 
and  by  its  solemn  enactment  says  that  he  must  not  exercise  his  judgment  and 
discretion  in  this  matter,  but,  on  the  contrary,  if  it  becomes  necessary  for 
him  to  retain  one  of  two  keepers  and  discharge  the  other,  he  must  select  the 
one  who  is  to  be  retained  from  a  particular  class  of  citizens.  Now,  so  far  as 
this  statute  seeks  to  make  suitable  provision  for  tliose  who  have  risked  their 
lives  in  tlie  defense  of  their  country,  it  certainly  cannot,  with  any  reason,  be 
objected  to,  provided  it  does  not  come  in  conflict  with  the  organic  law  of  the 
state;  but  if  it  interferes  with,  and  tampers,  limits,  or  controls,  the  action  of 
the  respondent  in  the  discharge  of  an  offlcialduty  which  is  imposed  upon  him. 
it  certainly  does  contravene  the  constitution,  and  cannot  be  regarded  because 
In  its  design  and  scope  it  is  meritorious. 

It  is  contended  by  the  relator's  counsel  that  the  constitution,  although  con- 
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ferring  upon  the  warden  the  power  of  appointment,  does  not  in  terms  include 
tLe  puwer  of  removal.  But  it  is  not  essential  to  the  exercise  of  the  power  of 
removal  that  it  should  be  conferred  either  in  the  constitution  or  the  statute, 
for  the  power  to  appoint  to  office  or  place,  wliere  the  terra  and  tenure  are  not 
defined,  necessarily  carries  with  it  the  power  of  removal.  People  v.  Fire 
Comi'rt,  73  N.  Y.  437.  The  foregoing  reasons  would  seem  to  furnish  iiaiple 
autlioritjr  for  tlie  denial  of  the  relator's  application,  but  a  recent  adjudication 
by  the  court  of  last  resort  in  this  state,  in  a  case  similar  in  many  respects  to 
the  one  under  consideration,  although  involving  a  different  statute  as  well  as 
a  different  provision  of  the  constitution,  seems  to  be  in  all  respects  conclusive 
upon  this  question,  even  if  this  court  were  disposed  to  take  a  different  view 
than  that  which  it  has  already  expressed.  People  v.  Angle,  109  K.  Y.  564, 
17  X.  E.  Kep.  413. 

It  is  further  contended  by  the  counsel  for  the  relator  that  section  6  of  article 
5  of  the  constitution  gives  support  to  the  legislation  under  consideration.  This 
contention  is  effectuiilly  disposed  of  in  the  case  last  cited,  and  the  reasons 
which  are  given  for  the  conclusion  reached  by  the  court  in  respect  to  that  ques- 
tion furnish  a  satisfactory  answer  to  any  contention  which  might  be  made 
that  the  language  of  section  4,  which  provides  that  the  superintendent  shall 
bave  the  "management  and  control  of  the  state-prisons,  subject  to  such  laws 
as  now  exist  or  may  hereafter  be  enacted,"  is  applicable  to  the  matter  of  ap- 
pointments of  individuals  to  subordinate  positions. 

But,  even  were  the  court  in  error  in  its  interpretation  of  that  provision  of 
the  constitution  which  is  applicable  to  this  case,  there  would  seem  to  be  an- 
other objection  to  the  granting  of  the  relief  sought,  which  must  necessarily 
dispose  of  the  case  so  far  as  the  rights  of  the  relator  are  concerned.  The  ap- 
pointment of  an  honorably  discharged  Union  soldier  or  sailor  to  otflcial  posi- 
tion, within  the  contemplation  of  the  act  of  1887,  is  made  conditional  upon  his 
possessing  the  business  capacity  necessary  to  discharge  the  duties  of  the  po- 
sition involved.  In  the  opposing  affidavit  of  the  respondent  it  is  alleged  that 
the  relator  did  not  possess  the  requisite  qualifications  to  entitle  him  to  an  ap- 
pointment to  the  position  which  tie  lield,  or,  in  other  words,  that  one  of  the 
reasons  which  controlled  the  resj)ondent  in  his  selection  of  the  relator  for  re- 
moval was  that  he  was  less  competent  to  discharge  the  duties  of  l^eeper  than 
others  retained  by  him;  that,  in  his  opinion,  he  did  not  possess  the  business 
capacity  to  discliarge  the  duties  involved  in  the  position  of  keeper;  that  his 
presence  would  be  demoralizing  to  the  discipline  and  good  government  of  the 
prison,  and  would  seriously  embarrass  the  respondent  in  the  proper  discbarge 
of  the  duties  of  his  office.  This  allegation  on  the  part  of  tlie  respondent  is  not 
denied  by  the  relator.  On  the  contrary,  he  proceeded  to  argument,  and  asked 
for  a  peremptory  writ,  which  is  equivalent  to  a  demurrer,  and  is  an  admission 
of  the  truth  of  those  allegations  as  statements  of  fact;  and,  that  being  the 
case,  the  respondent  was  certainly  acting  within  the  spirit,  if  not  the  precise 
letter,  of  the  statute  in  question.  People  v.  Board  qf  Apportionment,  64  N. 
Y.  627.  For  these  reasons  the  application  for  a  writ  of  mandamtM  must  be 
denied,  with  costs. 


In  r»  Simpson. 
(JSvvreme  Court,  Speetal  Term,  New  York  County.    November  6, 1888.) 
Elxctiokb  xjn>  Votkes— Conduct  of  Eleotions— Rioht  to  Votb  SEVBBiiij,T. 

Conaolidatioii  act  N.  Y.  H  1882-1886,  which  provide  that  the  name  of  a  person 
voting  at  an  election  shall  be  announced,  and  ms  name  marked  on  one  of  the  regia- 
ters  which  the  inspectors  shall  have  at  the  polls,  and  that  the  name,  residence,  and 
number  of  the  box  iu  which  his  ballot  has  t«en  deposited  ahail  be  entered  on  a  poll- 
book,  and  that  from  the  books  the  number  voting  at  the  poU  on  that  day  shall  be 
ascertained,  do  not  authorize  the  inspectors  to  receive  ballots  of  the  same  voter  at 
different  times ;  but,  when  he  onue  presents  himself  to  vote,  he  must  exercise  hia 
right  of  suffrage  as  to  all  the  oiUues  to  be  filled,  and  cannot  do  so  severally. 
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At  chambers.  Application  by  George  S.  Simpson  to  enjoin  the  inspectors 
of  election  for  the  Eighth  election  district  of  the  Ninth  assembly  district  of 
the  city  of  New  York  from  permitting  the  voters  who  were  to  vote  at  the  en- 
suing general  election  from  voting  by  one  or  more  ballots  at, different  times. 

Nelson  J.  Waterbury,  Sr.,  Nelson  J.  Waterhury,  Jr.,  and  Simon  Stems, 
for  plaintiff.    Corp.  Counsel  Beekman,  for  defendants. 

Laweexce,  J.  This  is  an  application  for  an  injunction  restraining  the  de- 
fendants from  permitting  voters  at  the  election  to  be  held  on  Tuesday  next  to 
vote  by  installments;  that  is  to  say,  "by  one  or  more  ballots  at  one  time,  and 
other  ballots  at  other  times,"  it  being  alleged  that  the  defendants  have  de- 
clared their  intention  so  to  do,  and  that  such  course  might  result  in  great  in- 
jury to  the  electors  of  the  district,  etc.  My  examination  of  the  provisions  of 
the  consolidation  act,  and  of  the  other  acts  relating  to  the  registration  of  vot- 
ers and  the  Ijolding  of  elections  in  the  city  of  New  York  satisfies  me  that 
thtre  is  no  warrant  in  law  for  permitting  a  citizen  to  present  himself  more 
than  once  at  the  polls  for  the  purpose  of  voting,  and  that  when  he  is  reached 
in  bis  turn  he  must  once  and  for  all  exercise  his  right  of  suffrage  at  that  elec- 
tion. This  conclusion,  I  think,  necessarily  follows  from  the  provisions  of 
sections  1866. 1883,  1884,  and  1882  of  the  consolidation  act.  Section  1866 
provides  as  follows: 

"Sec.  1866.  The  inspectors  of  election  in  each  election  district  of  the  city 
and  county  of  New  York  shall,  on  the  day  of  any  election  therein,  have  with 
them  at  the  polling  place  in  said  district  the  registei-s  provided  for  in  this 
chapter.  They  sliall  make  use  of  one  of  said  registers  for  guidance  on  said 
day,  and  no  vote  shall  be  received  from  any  person  whose  name  shall  not  be 
found  by  at  least  three  of  them  to  be  upon  at  least  three  of  the  said  registers 
as  a  qualified  voter.  The  chairman  of  said  inspectors  at  each  election  dis- 
trict shall,  if  present,  and  if  absent,  then  one  of  the  other  inspectors  shall, 
upon  any  person  offering  to  vote,  announce  in  a  loud,  clear,  and  distinct  man- 
ner the  name  of  such  person,  and  no  ballots  shall  be  received  by  either  of  the 
inspectors,  or  deposited  in  any  of  the  ballot-boxes,  until  at  least  three  of  the 
said  inspectors  shall,  as  hereinbefore  provided,  have  examined  and  found  the 
name  and  residence  of  such  person,  and  have  declared  the  same,  and  that  such 
person  is  entered  as  a  qualified  voter;  when,  if  the  vote  of  said  person  is  re- 
ceived, at  least  three  of  the  inspectors  shall  write  in  the  appropriate  colnmn 
bearing  the  heading  'Voted,'  and  opposite  to  the  name  and  residence  of  such 
person,  tlie  word  •  Yes.'  It  shall  be  the  duty  of  each  of  the  inspectore  to  note 
on  the  register  in  his  possession,  in  a  suitable  and  separate  part  thereof,  the 
name  anil  residence  of  eiich  and  every  person,  if  any,  whose  vote  shall  be  i-e- 
ceived  in  contravention  of  the  provisions  of  this  section,  and  the  name  of  the 
inspector  or  inspectors,  if  any,  who  shall  so  receive  or  deposit  in  the  ballot- 
boxes,  or  either  of  them,  any  such  vote;  and  it  shall  further  be  the  duty  of 
each  of  the  inspectors,  immediately  on  the  close  of  the  polls  on  the  day  of  elec- 
tion, to  compare  the  said  registers  as  kept  by  them,  as  herein  provided,  and 
attach  to  them  a  certificate  in  writing  that  the  same  are  correctly  chedced,  and, 
within  twenty-four  hours  after  the  completion  of  the  canvass  of  the  votes 
cast  in  the  election  district  in  which  they  serve,  to  leave  said  registers  at  the 
ofiice  of  the  chief  of  the  bureau  of  elections,  whose  duly  it  shall  be  to  file  and 
preserve  the  same,  as  provided  in  this  chapter.  And  in  no  election  district 
in  the  said  city  and  county  shall  any  inspectoti  who  bad  custody  or  charge  of 
either  of  the  registers  in  this  chapter  provided  for,  ever  permit  said  register 
to  leave  his  possession  from  the  time  of  receiving  custody  of  the  same  nntil 
he  shall  file  the  same,  as  provided  in  this  chapter,  save  in  the  event  of  his  res- 
ignation or  removal  and  the  appointment,  as  provided  in  this  chapter,  of  his 
successor,  when  he  shall  promptly  surrender  and  tarn  over  the  same  to  him." 

Section  1883  is  as  follows: 
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"Sec.  1883.  The  poll-clerk  at  each  poll  in  the  city  and  county  of  New  York 
shall  keep,  in  ink,  a  poll-list,  In  books  to  be  prepared  and  furnished  for  that 
purpose,  and  shall  contain  a  column  headed  '  Resilience,'  a  column  headed 
'  Name  of  Voter,'  and  as  many  additional  columns  as  there  are  boxes  kept  at 
the  election.  The  headings  of  the  additional  columns  shall  correspond,  re- 
spectively, with  the  names  and  numbers  of  the  boxes  so  kept. 

Section  1884,  after  giving  the  form  of  the  i)oll-bool<s  to  be  used  by  the  poll- 
clerks,  provided  that  "the  residence  of  each  elector  voting  shall  be  entered  by 
each  poll-clerk  in  the  column  of  his  poll-list  headed  •  Besidence,'  and  the  name 
of  each  such  elector  in  the  column  headed  '  Name  of  Voter,'  and  opposite  the 
residence  the  name  of  any  such  elector  in  each  additional  column  provided 
for  in  the  preceding  section,  and  corresponding  in  its  heading  with  the  name 
and  number  of  a  box  in  which  a  ballot  of  the  electors  shall  have  been  depos- 
ited, shall  be  written  a  check  or  mark  similar  to  the  letter  V,  and  in  each  such 
additional  column  corresponding  in  its  heading  with  the  name  and  number 
of  box  in  which  no  ballot  of  the  elector  shall  have  been  deposited  shall  be 
written  the  word  'No.'  In  the  column  of  '  Remarks '  opposite  the  name  of 
each  person  challenged  shall  be  noted  the  oath  or  oaths  offered  and  taken  by 
any  such  person."  It  seems  to  me  very  clear  that,  under  this  section,  the 
elector  must  determine  at  tlie  time  w^hen  he  presents  himself  to  Ciist  his  bal- 
lots what  ballots  he  wishes  to  have  deposited  in  the  boxes  used  at  the  election, 
because  this  section  requires  the  poll-clerk  to  then  make  a  full  and  complete 
entry  as  to  the  action  of  the  elector  in  respect  to  all  othcers  to  be  voted  for  at 
that  election,  whether  he  has  voted  for  such  ofScer  or  not.  No  provision  is 
made  in  the  statute  for  an  alteration  of  the  poll-book  by  the  poll-clerks  after 
they  have  written  in  the  check  or  mark  similar  to  the  letter  V,  as  required 
by  the  section,  to  Indicate  that  the  citizen  has  voted,  and  after  they  have 
written  the  word  "No"  in  the  column  corresponding  in  its  heading  with  the 
name  and  number  of  the  box  in  which  no  ballot  shall  have  been  deposited  by 
the  elector. 

Not  only  is  there  an  absence  of  any  power  in  the  poll-clerks  to  change  or 
alter  their  books,  under  the  section  of  the  consolidation  act  above  quoted,  but 
by  section  1882  it  is  expressly  provided  that  in  each  election  district  in  the 
city  and  county  of  New  York  it  shall  be  the  duty  of  the  Inspectors  of  election 
to  immediately,  after  the  close  ot  the  polLs  on  the  day  of  any  election,  before 
proceeding  with  the  canvass  of  the  ballots  in  any  box,  and  while  the  poll- 
clerks  are  canvassing  their  books,  to  write  in  ink,  opposite  to  and  against  the 
name  of  each  person  entered  in  their  register  who  is  not  shown  by  such  reg- 
ister to  have  voted,  and  in  the  column  lieuded  "Voted,"  the  word  "No,"  so 
that  the  said  column  shall  be  wholly  filled  up,  and  the  said  inspectors  shall 
then  compare  the  said  registers,  make  tliem  agree,  and  ascertain  the  number 
of  persons  who,  by  them,  are  shown  to  have  voted  at  that  poll  that  day;  and 
when  they  have  made  comparisons,  and  ascertained  such  fact,  the  chairman 
of  the  board  of  inspectors,  or,  in  his  absence,  the  inspector  acting  as  such, 
shall  announce  the  same  in  a  loud  voice.  This  last  sectiou  is  designed  to 
make  it  the  duty  of  the  inspectors  to  make  their  registers  conform  to  the  poU- 
listfl  as  kept  by  the  poll-clerks,  and  there  is  no  provision  whatever  for  making 
any  change  or  alteration.  These  sections  seem  to  me  to  provide  a  uniform 
prooedare  to  be  pursued  in  receiving  and  recording  the  vote  of  each  elector. 
They  contain  no  provision  for  the  elector's  pi'esenting  himself  more  than  once 
St  each  election.  The  object  of  the  law  is  to  provide  a  safe,  speedy,  and  ef- 
fectosl  method  of  ascertaining  the  desire  and  wish  of  the  elector  in  respect  to 
tbe  peiBons  and  officers  to  be  voted  for  at  such  election.  There  is  nothing  in 
the  statute  which  shows  that  the  elector  may,  from  caprice  or  other  motive, 
present  himself  as  often  or  as  many  times  as  there  are  olBces  to  be  voted  for. 
I  am  strengthened  in  the  conclusion  that  the  design  of  the  legislature  was 
that  no  citizen  should  present  himself  for  tbe  purpose  of  depositing  his  bal- 
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lots  at  any  election  more  than  onoe,  by  the  provision  of  chapter  314  of  the 
Laws  of  1886,  which  amends  section  1841  of  the  consolidation  act,  which  pro- 
vides that  it  shall  be  the  duty  of  an  inspector  of  election,  upon  receiving  the 
ballots  of  a  voter,  to  carefully  observe  the  indorsements  thereon,  and,  if  they 
shall  not  be  in  compliance  with  this  section,  he  shall  call  the  voter's  attention 
to  the  same,  and  he  shall  be  given  an  opportunity  to  correct  his  ballots.  This 
is  a  plain  indication  of  the  intention  of  the  legislature  that,  if  the  voter  de- 
sired to  make  any  change  in  his  vote,  the  right  to  do  so  must  be  exercised  at 
the  time  when  he  offers  his  ballot  for  deposit  in  the  ballot-box.  Further- 
more, it  has  been  held  in  the  case  of  a  contested  election  in  the  house  of  rep- 
resentatives that,  under  a  statute  requiring  that  separate  boxes  shall  be  kept 
for  the  deposit  of  ballots  for  state  officers  and  for  members  of  congress,  the 
voter  must  hand  in  both  his  tickets  at  one  and  the  same  time,  and,  having 
once  voted  for  state  officers,  and  been  recorded  as  voting,  be  cannot  after- 
wards come  forward  and  claim  the  right  to  vote  for  representative  in  congress. 
Draper  v.  Johnson,  Clarke  &  H.  Elec.  711. 

The  opinion  of  the  attorney  general,  which  was  referred  to  on  the  argu- 
ment of  this  ease,  does  not  relate  to  the  questions  herein  discussed.  In  that 
opinion  the  attorney  general  was  referring  to  the  general  election  law  of  this 
state,  and  the  special  provisions  of  the  consolidation  act  relating  to  the  con- 
duct of  elections  in  the  city  of  Kew  York  are  not  considered  or  alluded  to  by 
him.  For  these  reasons  I  am  of  the  opinion  tliat  this  motion  should  to 
granted. 


Maddook  o.  Stkvens. 
(Su/preme  Comt,  Special  Term,  New  York  ComHy,    October,  1888.) 

JUDOKBNT— CONFKSSIOX— DbATH  OF  DEBTOR— FRACTION  OF  DAT. 

Code  Civil  Proo.  N.  T.  g  1376,  providing  that  judf^ment  by  confession  shall  not  he 
entered  after  defendant's  death,  is  violated  by  entiy  of  such  judgment  after  his 
death,  though  on  the  same  day ;  the  role  that  the  law  will  not  regard  fractions  of  a 
day  not  applying. 

At  chambers.  Motion  by  F.  P.  Osbom,  executor  of  defendant,  Stevens,  to 
set  aside  a  judgment  against  such  defendant,  entered  on  the  day  of  his  death, 
but  later  in  the  day,  on  written  confession  given  by  him. 

Condert  Bros.,  for  the  motion.    Samuel  Broton,  contra, 

Barrett,  J.  The  judgment  here  was  entered  in  plain  violation  of  the 
terms  of  the  statute.  Code  Civil  Proc.  §  1275.  This  section  expressly  pro- 
vides that  judgment  by  confession  shall  not  be  entered  after  the  defendant's 
death.  It  is  undisputed  that  the  present  judgment  was  entered  after  the  de- 
fendant's deatli.  The  doctrine  that  the  law  will  not  ordinsiily  inquire  into 
fractions  of  a  day  has  no  applicability.  That  was  not  the  doctrine  upon  which 
a  judgment  on  warrant  of  attorney  was  allowed  to  be  entered  after  the  death 
of  the  defendant.  The  latter  was  accomplished  by  the  fiction  of  relation,  and 
the  warrant  was  held  good  as  of  the  preceding  term,  whether  entered  on  tlie 
day  of  the  death  or  at  a  later  period.  The  same  rule  in  substance  applies  to- 
day alter  an  accepted  offer  to  allow  judgment.  Code  Civil  Proc.  §  7ti8.  There 
may  not  seem  to  be  any  good  reason  why  judgment  should  be  authorized  after 
death  in  the  case  of  an  accepted  offer,  and  forbidden  in  the  case  of  confession. 
But  that  is  the  statute.  I  see  no  escape  for  the  plaintiff.  The  defendant  was 
dead  when  the  confession  was  taken  to  the  clerk's  office,  and  the  law  said  that 
it  should  not  be  entered.  The  court  cannot  inquire  into  the  equities,  and  con- 
strue the  statute  to  suit  the  possible  justice  or  injustice  of  each  case.  The  act 
was  fuibiUden,  and  that  must  be  decisive. 
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Baer  V.  Kehpker. 
(Comrmm  Pleas  of  New  York  City  aiid  County,  OenenU  Term.    January  7, 1889.) 

1.  Praotiob  in  Civil  Casks— DigMissALr—OMECTioss  to  Jduisdiction. 

Under  consolidation  act  N.  Y.  S  1383,  providing  that  an  action  shall  be  dismissed 
when  it  is  objected  at  the  trial,  and  proved,  that  it  is  brought  in  the  wrong  dis- 
trict, an  action  brought  in  a  distrtot  where  neither  plaintiit  nor  defendant  reside* 
should  be  dismissed  on  objection  made  at  trial,  though  defendant,  without  object- 
ing  to  the  jurisdiction,  has  obtained  an  order  of  interpleader,  paid  the  money  sought 
to  De  recovered  into  court,  and  been  dismissed.  < 

2.  Same — Waivek  of  Objections. 

As  the  objection  under  the  above  act  may  be  taken  at  the  trial,  no  presumption 
of  waiver  arises,  where  no  objection  was  taken  earlier,  and  no  plea  to  the  juris- 
diction was  interposed. 

Appeal  from  Sixth  district  court. 

Action  originally  brought  by  Baer  against  one  Mead,  who  obtained  an  order 
of  interpleader,  bringing  in  Kempner.  Judgment  was  rendered  in  favor  of 
Baer,  and  Kempner  iippeals. 

Argued  before  Van  Hoesen,  P.  J.,  and  Booestaver.  J. 

Nathl.  Lnoi»,  for  appeUant.    B.  8.  Crane,  for  respondent. 

Per  Curiam.  The  cases  relied  on  by  the  appellant,  and  reported  iii  2  £. 
D.  Smith,  84,  244,  are  not  expository  of  the  law  as  it  now  exists,  but  were 
decided  wlien  the  statute  declared  tliat  every  judgment  of  a  district  court  was 
absolutely  null  and  void  where  it  appeared  thiit  neither  the  plaintifF  nor  the 
defendant  resided  in  the  district  in  which  the  action  was  brought.  The  stat- 
ute now  in  force  does  not  malce  a  judgment  void  because  both  parties  to  an 
action  are  non-residents  of  the  district.  It  merely  provides  that  the  action 
shall  be  dismissed,  with  costs,  when  it  is  objected  at  the  trial,  and  proved  by 
evidence,  thai  the  action  is  brought  in  the  wrong  district;  Hnd  that,  if  the  ob- 
jection be  not  taken  at  the  trial,  it  is  waived.  But  if  the  objection  be  taken, 
and  improperly  overruled,  there  is  ground  for  reversal  on  appeal,  though  the 
error  does  nut  otherwist;  invalidate  tlie  judgment.  Section  1382,  Consolida- 
tion Act.  The  plaintiffs  both  resided  in  the  Seventh  district,  and  Mead,  the 
original  defendant,  resided  in  the  Eighth  district.  The  action  ought  there- 
fore to  biive  been  brought  in  one  of  those  two  districts.  For  some  reason 
that  does  not  appear,  the  plaintiffs  chose  to  bring  the  action  in  the  Sixth  dis- 
trict. To  this  Mead  made  no  objection,  for  he  did  not  intend  to  litigate  the 
plaintiffs'  claim,  but  to  apply  for  an  order  of  interpleader,  for  the  purpose  of 
bringingin  Kempner,  who  claimed  the  broker's  commission,  to  recover  which 
the  plaintiff  bruuglit  this  action.  Mead  succeeded  in  obtaining?  an  order  of 
interpleader,  and,  then  paying  the  money  into  court,  was  discliarged  from 
further  liability  in  tlie  action.  Had  Mead  vhosen  to  make  the  objection,  it 
would  have  been  the  duty  of  the  Sixth  district  court  to  dismiss  the  action  as 
soon  as  it  was  proved  that  neither  party  resided  in  that  district,  but  in  other 
districts  of  the  city  of  New  York.  Kempner  was  duly  brought  in,  and  at  the 
trial  he  objected  tliat  the  action  had  been  brought  in  the  wrong  district,  and 
he  adduced  evidence  to  sustain  that  objection.  He  asked  that  the  action  be 
dismissed,  but  tlie  justice  denied  the  motion,  and  rendered  judgment  in  favor 
of  the  plaintiffs,  and  against  Kempner,  holding  that  Baer,  and  not  Kempner, 
was  entitled  to  the  money  that  Mead  had  paid  into  court.  No  other  decision 
could  have  been  made  upon  the  evidence,  but  yet,  in  our  opinion,  it  ought  not 
to  have  been  made,  because  the  action  ouglit  to  have  been  dismissed  for  the 
reason  that  the  objection  to  the  jurisdiction  of  the  court  was  made  in  time, 
and  f  uUy  supported  by  proof.  Kempner,  wlien  he  came  into  the  case  as  tlie 
defendant,  had  the  same  right  that  Mead  had  to  object  to  the  jurisdiction,  and 
Mead  would  have  had  the  right  to  object  at  the  trial.  Any  defendant  may. 
under  the  provisions  of  the  consolidation  act,  object  at  the  triid  that  llie  ao- 
v.3N.Y.8.no.7 — 34 
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tion  was  brought  in  the  wrong  district.  It  was  not  necessary  for  either  Mead 
or  Kempner  to  make  the  objection  at  any  earlier  stage  of  the  proceed! n)^, 
and  no  presumption  of  waiver  on  tlie  part  of  either  of  tiiem  is  create<I  \>y  the 
fact  that  nothing  in  the  nature  of  a  plea  to  the  jurisdiction  was  interposal. 

The  suggestion  that  the  plaintiffs  were  relieved  from  the  necessity  of  bring- 
ing suit  in  the  Seventh  district  because  the  justice  of  the  Eighth  district  wsa 
the  attorney  for  Mead,  we  do  not  regard  as  worthy  of  serious  notice-  Of 
course,  after  Kempner  was  brought  In  as  a  defendant,  the  main  point  of  con- 
troversy was,  who  is  entitled  to  the  money  that  Mead  paid  into  the  court, — 
the  plaintiffs  or  Kempner?  But  that  controversy  could  lawfully  be  determined 
only  by  a  tribunal  designated  by  the  law,  or  selected  by  the  common  voice  of 
l)otli  parties.  We  regret  to  reverse  this  judgment,  because  some  annoyance 
may  result  to  Mead,  who  has  paid  bis  money  into  court,  but  no  other  course 
seems  open  to  as,  and  as  the  matter  cannot  be  bettered  by  a  new  triHl  in  the 
Sixth  district  court,  we  reverse  the  judgment  absolutely.    All  eoncur. 


Phillips  v.  Mumsbt. 
(Common  Pleas  of  New  Tork  CUjj  and  Countu,  Oeneral  Term.    Jwaxary  7, 188B.) 

Tb1*I/— VbrDICT— WhBS  EXCES3IVB. 

In  an  action  for  the  value  of  oertain  "reprodnotion"  engraving  work,  where  the 
evidence  shows  that  40  cents  i>er  inch  was  the  usual  and  reasonable  oompenaatlon 
tor  engraving  the  orlgioal  work,  and  that  reproduction  required  less  labor  and 
skill,  at  which  rates  the  value  of  the  work  sued  for  would  be  about  STo,  a  Judg- 
ment for  tISU  and  costs  cannot  be  sustained. 

Appeal  from  district  court. 

Action  by  Abraham  Phillips  against  Frank  A.  Munsey,  to  recover  9247, 
the  alleged  value  of  certain  engraving  work,  consisting  of  six  blocks  or 
plates.  Pefendant  disputed  the  value  of  the  work,  and  alleged  that  it  was 
done  under  an  agreement,  which  had  existed  for  some  time  prior  thereto,  that 
.  plaintiff  should  do  the  defendant's  engraving  work  for  40  cents  a  square  inch; 
half  to  be  paid  in  cash,  and  the  other  half  to  be  paid  in  advertising  space 
in  the  defendant's  magazine,  the  Golden  Argosy.  It  was  undisputed  that 
there  was  an  agreement  between  plaintiff  and  defendant  whereby  the  for- 
mer was  to  do  the  latter's  engraving  for  the  price  and  on  the  terms  men- 
tioned, and  that  plaintiff  had  done  over  a  thousand  dollara'  worth  of  work 
for  the  defendant  under  that  agreement  before  the  blocks  in  suit  w  're  en- 
graved. It  was  also  undisputed  that  the  engraving  in  question  was  repro- 
duced from  blocks  or  pictures  which  hud  previnusiy  been  engraved,  and  was, 
therefore,  what  is  called  "reproduction  work."  The  illustrations  in  qn^tion 
had  all  appeared  in  defendant's  magazine  in  con  nection  with  a  story  written 
by  him.  Desiring  to  publish  his  story  in  book  form,  and  to  that  end  requir- 
ing these  illustrations  to  be  to  some  slight  extent  reduced  in  size,  he  gave  the 
work  to  plaintiff.  Plaintiff,  by  his  witness  Lowenthal.  testified  that  when 
the  order  for  these  six  blocks  was  given  be  told  defendant  that  the  work 
would  cost  him  more  money  than  he  had  theretofore  been  paying,  and  that 
defendant  replied:  "Something  about  there  would  be  no  kick.  He  would 
pay  the  reasonable  price  for  it. "  Defendant  denied  that  there  was  any  such 
arrangement  for  the  doing  of  these  six  blocks,  except  that  he  told  Lo  weathal 
that  he  wanted  it  done  especially  well,  and  wanted  good  work  for  it,  but  that 
he  said,  "I  will  not  pay  you  any  more  for  it. "  That  Lowenthal  replied:  "Per- 
haps there  will  be  ten  per  cent,  moi-e  in  advertising.  I  said  to  hiio,  in  effect, 
that  there  will  be  no  quarrel  about  that."  Plaintiff's  Claim  for  extra  coni- 
pejQsation  for  the  work  in  suit  is  on  the  ground  that  this  work  was  superior 
to  the  original,  and  that  it  involved  greater  care  and  labor,  and  also  bei-ause 
it  was  to  be  used,  in  a  book.  Defendant  called  as  an  expert  a  witness  who 
had  been  for  32  years  in  the  engraving  business.    He  pronounced  the  repro- 
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duction  work  very  ordinary  class  of  work,  and  put  its  value,  at  the  outside, 
at  35  cents  an  inch.  He  further  test! Bed  that  he  conaidered  it  very  inferior 
work;  that  be  had  worked  for  defendant,  and  had  received  less  than  35  cents 
a  square  inch  for  such  work.  Another  witness  testlBed  that  he  bad  been  an 
engraver  for  15  years;  tliat  the  originals  from  whicli  these  reproductious  were 
taken  were,  in  bis  Judgment,  wortli  $15  to  $18  a  block;  but  that  the  repro- 
duction work  was  worth  less.  Anotlier  witness  testified  that  he  had  been  in 
tlie  engraving  business  about  10  yeara,  and  that  25  cents  a  square  inch  was  & 
good  price  for  reprodiictiuns.'  All  of  these  expert  witnesses  on  behalf  of  de- 
fendant testified  that  this  reproduction  work  is  worth  less  than  original  work, 
because  in  the  latter  there  is  a  necessity  for  an  experienced  man,  with  an  ar- 
tistic eye,  to  operate,  but  in  reproduction  work  it  is  merely  the  mechanical 
process  of  copying,  and  does  not  require. tlie  same  pains  or  labor;  thai,  as  an 
invariable  rule,  reproduction  work  is  woith  from  50  to  75  per  cent,  less  than 
original  work.  Plaintift  liad  judgment  for  8150,  which  was  al>out  twice  as 
mucli  as  the  engraving  would  have  amounted  to  at  40  cents  per  inch.  De- 
fendant appeals. 

Argued  Ixifore  Yam  Kobses,  P.  J.,  and  Bookstater,  J. 

FullerUm  di  RuBhrnore,  for  appellant.    H.  Joseph,  for  respondent. 

Per  Curiah.  There  cannot  be  a  doubt  that  forty  cents  per  inch  is  a  fail 
and  reasonable  price  for  the  reproductions,  and  that  a  charge  of  two  dollars 
per  inch  is  unjust,  and  highly  extoi-tionate.  It  may  well  be  that  wood  en- 
gravings of  a  liigh  class,  such  as  wuuld  t>e  inserted  by  the  Appletuos  in  theii 
illustrated  books,  would  be  worth  950  each,  but  it  is  utterly  preposterous  to 
claim  any  such  value  fur  the  common,  not  to  say  inferior,  specimens  that  the 
plaintiif  made  for  the  defendant's  use.  The  evidence  Is  so  strongly  against 
the  price  that  the  plaintiff  has  charged  for  the  reproductions  that  we  deem 
this  a  fit  case  for  the  application  of  the  rule  laid  down  in  Maoniffe  v.  Lud' 
ington,  13  Abb.  N.  C.  407.  and  we  therefore  shall  overrule  the  judgment  of 
the  justice'of  the  district  court.  The  judgment  of  the  district  court  will  be 
reversed  absolutely,  unless  the  plaintiff  should  consent  to  modify  it  by  re- 
ducing it  to  a  sum  that  will  give  to  the  plaintiff  as  damages  the  price  of  the 
work  computed  at  40  cents  per  inch.  To  this  amount  of  damages  may  be 
added  the  costs  of  this  action,  exoept  the  costs  of  this  appeal,  which  we 
shall  not  award  to  either  party. 


FbOVOST  0.  MA.TOR,  EtO.,  OF  THE  ClTT  OF  NEW  YORK. 
{Common  Pleat  of  Neva  York  CUy  and  CourUy,  General  Term.    December  8,  iSSS.) 

1.  IIUHIOIPAL  COBFOBATIONa — PLIABILITY  VOR  ICT  SlCBWAUCS— EvTDBXOS. 

A  verdict  foi'  plaintiff  for  injaries  received  from  an  laj  sidewalk  will  not  be  dis- 
turbed on  appeal,  where  there  is  evidence  that  there  had  been  for  a  Ions  time  a 
thidi  coatinK  of  ioe  wliere  plaintiff  fell,  and  that  other  sidewalks  in  the  vicmlty  had 
beeu  cleared.' 

S.  KVW  TRIAI/— IXPBOPBB  KVTDBKCB— EXOLUSION  XVTBB  OBJECTION. 

The  reception  of  evidenoe  as  to  injuries  other  than  those  pleaded  is  not  cause  for 
new  trial,  where  no  such  evidenoe  was  reoeived  after  objection  made, 

8.  TaiAL — HonoN  to  Stbikb  out  Evisairoa — ^Disobbtion  of  Coitbt. 

A  motion  to  strike  out  evidenoe  received  without  objection  is  in  the  discretion  of 
the  court. 

.  'As  to  the  llabiUty  of  mnnldpal  corporations  for  injuries  caused  by  toy  and  slippery 
sidewalks,  and  as  to  what  is  constructive  notice  of  defects  In  streets,  see  Adams  v. 
Town  of  Cbioqpee,  (Uass.)  18  ^.  E.  Kep.  231,  and  note;  Foxworthy  V.  City  of  Hastings, 
(Neb.)  41  N.  W.  Rep.  132  and  note;  Tobey  v.  City  of  Hudson,  3  N.  Y.  Bupn.  180,  and 
noteiJfasters  v.  City  of  Troy,  ante, 450,  and  oases  cited ;  Klein  V.  Oty  of  Dallas,  Cl'ez-) 
ti  a  W.  Hep.  90,  and  note. 
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4.  Wmmsa — BxAMnr^TioH — ComSiLDiOTOBT  Statsmihts  Oct  of  C!ocrt. 

Evidence  ot  oontradlctoiy  statements  made  by  a  witness  out  of  uourt  is  not  ad- 
missible, where  bis  attentloq  has  not  been  specially  directed  to  them  in  his  exami- 
nation.' 

Appeal  from  trial  term. 

Action  by  Susan  Provost  against  the  city  of  New  York  for  persooal  inju- 
ries received  from  a  fall  on  a  sidewalk.    Defendant  appeals. 
Argued  before  Larukmobb,  C.  J.,  and  Bookstaveb,  J. 
H.  R.  Beektnan,  for  appellant.    Nelson  Cross,  for  respondent. 

Labbemore,  C.  J.  The  charge  of  the  learned  judge  who  tried  this  case  i» 
omitted  from  the  case  on  appeaL  We  must  therefore  presume  that  the  issues 
were  fully  and  fairly  presented  to  the  jury  upon  tiie  evidence.  The  principal 
contention  upon  this  appeal  is  that  the  plaintiff  did  not  establish  a  cause  of 
action,  and  that  the  complaint  should  have  been  dismissed.  But  we  think 
the  trial  judge  correctly  administered  the  law,  as  it  exists  at  present  in  tliis 
State,  on  the  subject  of  accidents  to  pedestrians  occasioned  by  slippery  side- 
walks.  There  is  evidence  from  which  the  jury  could  infer  that  there  bad  been 
athick  coating  of  ice  for  a  long  time  where  the  plaintiff  fell ;  thatsuch  coating 
existed  in  that  particular  place,  and  that  other  sidewalks  in  the  neighborhoud 
bad  been  cleared;  that  said  ice-coating  was  therefore  not  an  incident commun 
to  all  the  sidewalks  in  tlie  city;  and,  furthermore,  that  the  ice  in  question  was 
cleared  off,  and  the  condition  of  the  sidewalk  under  it  greatly  improved,  iiii- 
mediately  after  the  accident.  We  do  not  say  that  the  evidence  necessarily  es- 
tablishes these  points,  and  that  no  otlier  concluHions  could  be  drawn  from  it; 
for  there  is  great  contradiction  and  dispute  as  to  all  of  them.  But,  if  the  jury 
believed  plaintiff's  witnesses,  they  were  authorized  to  find  the  facts  as  above 
staled,  and  the  case,  therefore,  falls  within  the  ruling  in  Todd  t.  City  of 
Troy,  61  N.  Y.  d06,  and  must  be  distinguished  from  Kinney  t.  City  of  Troy, 
108  N.  Y.  667,  15  N.  E.  Bep.  728,  and  Kaneny  v.  City  of  Troy,  108  N.  Y. 
571,  15  N.  B.  Rep.  726.  In  Kinney  v.  City  of  Troy,  supra,  the  earlier  case  of 
Todd  V.  City  of  Troy,  supra,  is  referred  to  and  distinguished,  and  its  authority 
restated.  In  such  earlier  case  the  proposition  la  expressly  laid  down  that  it  is 
the  duty  of  municipal  authorities  to  see  that  the  sidewalks  of  a  city  are  kept 
reasonably  clear  of  ice  and  snow,  and  that  when  they  permit  an  accumulation 
thereof  to  remain  an  unreasonable  length  of  time,  to  the  danger  of  travelt-rs, 
the  corporation  is  cliargeable  with  negligence  without  proof  of  actual  notice. 

We  do  not  tliink  that  any  error  necessitating  a  reversal  occurred  upon  ilie 
trial.  Counsel  for  appellant  claims  that  the  court  erred  in  allowing  evidence 
to  be  introduced  of  injuries  other  than  those  to  plaintiff's  arm,  beuiuse  only 
such  injuries  were  set  up  in  the  complaint.  But  it  does  not  appear  that  any 
evidence  of  other  injuries  was  admitted  after  defendants'  counsel  objected  to 
the  same.  It  is  true  that  the  plaintiff  had  testified  that  the  fall  hurt  her  hip  and 
made  her  lame.  This  testimony  was  given  without  objection.  Subsequently 
counsel  for  defendants  moved  to  strike  it  out.  A  motion  of  this  kind  is  al- 
ways in  the  discretion  of  the  court,  and  the  refusal  to  grant  it  is  not  error. 
The  court  did  intimate  an  intention  to  receive  all  the  evidence  of  all  the  in- 
juries which  plaintiff  suffered,  but,  as  no  testimony  was  actually  recei veil  sub- 
sequently witich  related  to  anything  but  the  injuries  to  the  arm,  the  exception 
on  this  point  would  have  no  practical  force,  even  if  it  were  theoretically  well 
taken. 

It  is  diflBcult  to  perceive  upon  what  counsel  for  appellant  bases  his  claim 
that  the  court  erred  in  refusing  to  admit  testimony  of  contradictory  staie- 

>See,  to  the  same  effect,  State  v.  Hunsaker,  (Or.)  19  Fac.  Rep.  605:  State  v.  Parker, 
(Mo.)  daw.  Rap.  72S:  State  v.  Cleary,  (Kan.)  19  Pac.  Rep.  77tJ,  and  note.  See,  iiUo, 
Durfee  v.  Knowles,  3  N.  Y.  Supp.  4ti6,  and  note ;  Tripp  v.  Kirmes,  Id.  19 ;  Keuuedy  v. 
State,  (Ala.)  6  South.  Rep.  — ,  and  note;  United  St»tes  ▼.  Fuller,  (N,  M.)  ao  Pau.  Rcp- 
175,  and  note. 
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ments  that  the  witness  Walker  bad  made  previous  to  tlie  trial.  The  question 
was  asked  this  witness,  on  tiis  direct  examination,  whether  he  did  not  say, 
in  the  presence  of  the  witnesses  Moore,  lAke,  and  Byan:  "The  woman  I  was 
boarding  with  is  going  to  bring  a  suit  against  the  city,  but  she  is  a  skin,  and 
has  got  no  case,  and  there  was  no  ice  where  she  fell,  and  I  boarded  in  the 
house,  and  know."  He  denied  having  ever  uttered  these  words,  and  quite 
properly  the  three  other  witnesses  referred  to,  when  they  were  examined  on 
behalf  of  defendant,  were  allowed  to  contradict  him  on  this  point;  and,  as  it 
appears,  this  testimony  of  thoirs  was  taken  witliout  objection.  Defendant 
bad  the  undoubted  right  to  prove  such  contradiction,  for  the  sake  of  discredit- 
ing plaintiff's  witness  with  the  jury,  and  must  have  received  the  full  bene* 
fit  of  the  same.  The  proper  foundation  for  this  particular  contradiction  had 
l^een  laid  by  calling  Walker>  attention  to  the  alleged  conversation  In  bis 
cross-examination,  and  stating  circumstantially  the  place  where  it  occurred, 
and  the  persons  with  whom  it  was  bad.  But  the  court  correctly  held  that  the 
defendant  could  not  introduce  evidence  of  inconsistent  and  contradictory  dec- 
larations, made  by  the  witness  out  of  court,  to  which  bis  attention  had  not 
been  specially  directed  when  he  was  on  the  stand. 

There  are  no  other  exceptions  in  the  case  wbicb,  in  onr  judgment,  call  for 
discussion  or  require  notice,  and  the  judgment  appealed  tcom  should  be  af- 
firmed, with  costs.    Ali  concur. 


Sire  v.  Knkufeb. 
(Common  Pleat  of  New  York  CUu  and  Count]/,  SpeeUil  Term.    November  27, 1888.) 
Actions— CoN80UDATio:«—CoKMOx  Plbas. 

The  court  of  oommon  pleas  may  exercise  the  power  given  to  the  sapreme  court  by 
Code  CivU  Ptoo.  N.  Y.  f  818,  to  remove  and  consolidate  with  an  action  pending  in 
It  an  action  pending  In  another  court,  since  that  section  is  by  section  8847  extended 
to  all  courts  of  record,  and  section  967  makes  the  jnrisdlotion  of  the  supmloB  city 
courts — of  which  the  common  pleas  is  made  one  by  section  8S4S— oo-extensive  with 
that  of  the  supreme  court. 

Actions  by  Henry  B.  Sire  against  George  Kneupcr,  for  rent :  one  pending 
in  the  court  of  common  pleas,  and  the  other  pending  in  a  district  court.  De- 
fendant moves  in  the  common  pleas  for  an  order  for  the  removal  to  that  court 
of  the  action  in  the  district  court,  and  for  the  consolidation  of  the  two  ac- 
tions. Code  Civil  Pruc.  §  818,  relating  to  the  consolidation  of  actions,  pro- 
vides that  "where  one  of  the  actions  is  pending  in  the  supreme  court,  and  an- 
other is  pending  in  another  court,  the  supreme  court  may.  by  order,  remove 
to  itself  the  action  in  the  other  court,  and  consolidate  it  with  that  in  the  su- 
premt!  court." 

J.  C,  Julitu  Langhein,  for  the  motion.  Walton  C.  Dupignao  and  Albert  /. 
Sire,  opposed. 

BooKSTAVER.  J.  Section  818  of  the  Code,  in  terms,  applies  to  the  supreme 
court  alone,  but  section  3347  extends  the  provision  to  all  courts  of  recont. 
Solomon  v.  Belden,  12  Abb.  N.  C.  58;  McKay  v.  Reed,  Id.  note,  59.  Tlie 
same  result  would  seem  to  follow  from  section  3343,  subd.  1.  which  declares 
this  court  one  of  the  superior  courts  of  cities;  and  from  section  267,  which 
declares  the  jurisdiction  of  such  courts  to  be  co-extensive  with  that  of  the 
supreme  court.  The  actions  and  defenses  in  both  cases  being  the  same,  they 
should  be  consolidated,  and  the  motion  is  therefore  granted,  without  costs. 


Matob,  Etc.,  of  thb  Gmr  of  New  Tobk  e.  Cvrram  et  dl. 

(Common  Pleas  of  New  York  City  and  County,  Equity  Term.    January  24, 1889.) 

1.  Debs — Constructios— Rssebvatioss — Ck>NDBMXATioN'— Award. 

Where  a  deed,  excepting  "so  maoh  of  said  land  as  has  been  taken  by  public  an- 
thorlty,  if  any  has  beeii  taken, "  eta,  "and  subject  also  to  any  assessment  confirmed 
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•ince"  »  certain  date,  Ib  deliyered  after  condemnation  proceedings  have  been  insti- 
tuted, but  before  the  commissioners'  report  is  made  or  confirmed,  the  grantee  is  en- 
titied  to  the  award  for  the  appropriated  portion  of  the  granted  premises.  The  ex- 
ception in  the  deed  is  intended  to  protect  the  grantor  from  anV  claim  which  the 
grantee  might  assert  in  case  some  portion  of  the  premises  had  been  appropriated, 
and  not  to  reserve  any  right  therein  to  the  grantor. 

i.  SaMB — COTHTMYAHOR  UTTER  AWARD. 

Where,  after  the  commiBsionem'  report  had  been  confirmed,  and  the  title  to  the 
appropriated  portion  thereby  vested  in  the  city,  the  grantee  conveys  the  property 
by  the  same  description  as  in  his  own  deed,  including  the  exception,  his  grantee 
is  entitled  to  the  atrard. 

Action  in  the  nature  of  interpleader,  brought  by  the  mnjor,  aldermen,  and 
commonalty  of  the  city  of  New  York  againnt  ThomHS  Curran,  Edward  Ja- 
cobs, and  John  W.  Murray,  and  others,  executors  of  Andrew  J.  Dam. 

R.  If.  Smith,  Asst.  Corp.  Counsel,  for  plaintiff.  John  J.  Maeklin,  for  de- 
fendant Curran.  Defendant  Jacobs,  in  pro.  per.  E.  B.  Amend,  for  execu- 
tors. 

BooKSTAVER,  J.  This  is  an  action  in  the  nature  of  an  interpleader,  broaght 
by  the  miiyor,  etc.,  to  determine  the  rights  of  three  separate  claimants  to  a 
fund  of  $2,188.88  on  deposit  with  the  comptroller,  awarded  as  damages  for 
the  taking  of  certain  lands  in  the  Twenty-Third  ward,  designated  on  the  dam- 
age map  of  the  commissioners  of  estimate  and  assessment  in  the  matter  of 
opening  and  widening  Gerard  avenue  by  the  number  "25;"  and  also  to  deter- 
mine who  shall  pay  the  assessment  for  benefit  on  the  same  property,  amount- 
ing to  8646.78.  The  defendants  Curran,  Jacobs,  and  the  executors  of  Dam, 
each  claim  the  award, — the  latter  on  the  ground  of  a  reservation  in  the  deeo 
made  by  them  to  Jacobs;  Jacobs  on  the  ground  that  he  was  the  owner  of  tli- 
land  at  the  time  of  the  confirmation  of  the  commissionera'  report;  and  Cur 
ran  on  the  ground  tliat  a  clause  in  the  deed  from  Jacobs  to  Mm  gives  thi 
right  of  the  award  to  the  former. 

Andrew  J.  Dam,  in  his  life-time,  was  the  owner  of  the  property  in  contro- 
versy, together  with  other  adjacent  thereto.  On  the  5th  of  December,  1887, 
his  executors  entered  into  a  contiact  to  convey  the  four  lots  in  question  to  Iho 
defendant  Jacobs,  and  in  pursuance  thereof  executed  and  delivered  a  deeii 
dated  January  3,  1888,  which  was  recorded  on  the  16th  of  January,  1888 
This  deed  described  the  four  lots  as  they  were  originally  plotted  on  a  map  en- 
titled "Map  of  In  wood.  Towns  of  Morrisania  and  West  Farms,  County  of 
Westchester  and  State  of  New  York,"  dated  June  1,  1868,  and  filed  in  the  of 
fice  of  the  register  of  Westchester  county,  and  as  they  remained  until  the  con- 
firmation of  the  report  hereafter  referred  to.  The  property  abutted  on  Ger- 
ard avenue,  and  the  habendum  clause  of  the  deed  contained  the  following. 
"Except  so  much  of  said  land  as  has  been  taken  by  public  authority,  if  anj 
has  been  taken,  for  the  widening  and  straightening  of  Gerard  avenue,  and 
subject  to  any  change  in  the  line  of  said  avenue  proposed  by  the  department 
of  public  parks  before  the  delivery  of  this  deed,  *  ♦  ♦  and  subject  also 
to  Hny  assessment  confirmed  since  January  6,  1888."  The  defendant  Jacobs, 
on  the  27th  of  February,  1888,  conveyed  the  tour  lots  in  question  to  the  defend- 
ant Curran.  The  description  of  the  property,  and  the  conveying  clause,  was 
precisely  the  same  in  this  deed  as  it  had  been  in  the  deed  from  the  executors 
of  Dam  to  him,  and  sets  forth  that  it  was  "the  same  premises  heretofore 
conveyed  to  the  party  hereto  of  the  first  part  [Jacobs]  by  John  W.  Mur- 
ray and  Andrew  J.  Dam,  executors,  etc.,  by  deed  dated  January  3,  1888,  and 
recorded  in  the  otflce  of  the  register  of  the  city  and  county  of  New  York. 
January  16,  1888."  The  habendum  clause  of  this  deed  contained  the  same 
exception  as  that  lu  the  deed  from  the  executors  of  Dam  to  Jacobs,  but  does 
not  convey  the  land  subject  to  the  assessment.  This  deed  was  recorded  on 
the  28tli  of  February,  1888.  At  the  time  the  contract  between  the  executors 
of  Daui  and  Jacobs  was  entered  into,  commissioners  had  been  appointed,  and 
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there  were  proceedings  pending  for  the  widening  and  atraigbteniug  of  Gernrd 
avenae.  The  report  of  these  commissioners  was  duly  made  to  tlie  supreme 
court,  and  on  tlie  23d  day  of  January,  1888,  their  report  was  conQrmed.  It 
is  tlierefore  clear  that  on  the  3d  day  uf  January,  1888,  the  executors  of  Dam 
were  possessed  in  fee  of  the  whole  of  the  four  lots  conveyed  by  tliera  to  Ja- 
cobs, unaffected  in  any  way  by  thH  proceedings  whicli  were  pending,  and  that 
Jacobs  toolc  title  to  the  wliole  of  the  four  lota.  FUher  v.  Mayor,  67  X.  Y.  73. 
The  exception  in  the  habendum  clause,  I  apprehend,  was  for  no  other  purpose 
than  to  protect  the  executors  from  any  claim  whicli  Jacobs  might  make  against 
them  in  case  the  report  of  the  commissioners  bad  been  confirmed  without  their, 
knowledge,  so  that  they  could  not  give  good  title  to  the  whole  of  each  lot.  It 
certainly  cannot  be  construed  to  reserve  to  tbem  the  right  to  any  damage 
award  that  might  be  made  in  favor  of  those  lots  after  they  had  parted  with 
their  title  thereto.  At  that  time,  as  far  as  the  parties  knew,  no  award  had 
been  made;  and  it  was  uncertain  whether  the  same  would  be  more  or  less 
than  the  amount  assessed  against  the  lots;  and  indeed  it  would  seem  they 
were  under  the  impression  the  assessment  would  be  larger  than  the  award, 
for  they  expressly  provided,  in  case  an  assessment  should  be  made  after  the 
6tb  of  January,  the  land  conveyed  should  be  subject  to  it,  and  this  would 
seem  to  carry  with  it  the  right  to  the  award,  whatever  it  was.  I  think,  there- 
fore, that  the  claim  of  the  executors  of  Dam  cannot  be  sustained. 

As  between  Jacobs  and  Curran.  the  question  at  first  sight  presents  greater 
difiSculty.  Jaa>bs  was  the  owner  of  the  property  at  the  time  that  the  report 
of  the  commissioners  was  confirmed.  Upon  the  confirmation  of  that  report, 
that  part  of  the  property  included  in  damage  map  No.  25,  became  vested  in 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  Yoik,  for  the  pur- 
poses for  which  it  was  condemned.  Ck)usolidation  Act,  §  990 ;  Fisher  v.  Mayor, 
supra.  Jacobs  claims  that  the  award  then  became  due  and  payable  to  him; 
and  he  might  have  cited,  in  support  of  bis  contention.  King  v.  Mayor.  102  N. 
Y.  171,  6  N.  E.  Hep.  395,  and  PeUrx  v.  VarUton,  1  N.  Y.  Supp.  531.  The 
strongest  way  in  which  the  argument  in  his  belialf  might  be  presented  I  con- 
ceive to  be  that  under  the  authorities  last  quoted  the  award  for  damages  then 
became  due  and  payable;  that  they  were  in  the  nature  of  damages  for  a  tres- 
pass or  wrongful  taking  of  property,  and  vested  in  him  on  the  confirmation 
of  the  commissioners'  report  as  a  chose  in  action;  that  this  chose  in  action 
was  separate  from  the  remaining  real  estate,  and  was  not  conveyed  by  the  deed 
subsequently  given,  for  that  purported  to  be  a  conveyance  of  real  property 
only,  and  did  not  convey  the  right  of  action  personal  to  Jacobs,  especially  as 
that  was  in  the  nature  of  damages  for  a  trespass.  The  answer  to  this  posi- 
tion is.  I  think,  that  Jacobs,  by  the  exception  in  the  habendum  clause  in  his 
deed  to  Ourran,  professed  not  to  know  whether  the  proceedings  of  the  com- 
missioners had  been  confirmed  or  not;  and  I  think  the  intention  of  the  parties 
in  making  that  exception  was  the  same  as  it  had  been  in  the  case  of  the  deed 
by  Dam's  executors,  and  not  for  the  purpose  of  reserving  any  riglit  in  the 
property  to  the  grantor.  This  is  made  very  apparent  from  the  fact  that  in  tlie 
conveying  clause  of  the  deed  Jacobs  professed  to  convey  the  entire  property 
which  be  bad  received  from  the  executors  of  Dam.  without  any  loss  or  diminu- 
tion'whatever;  that  is  to  say,  be  professed  to  convey  all  of  bis  rights  in  said 
property  to  Curran,  just  as  he  had  received  it  from  the  executors  of  Dam. 
This  clause  also  conveys  not  only  the  hereditaments  and  appurtenances,  as  was 
the  case  in  King  v.  Mayor,  supra,  but  also  "all  *  *  •  property,  posses- 
sion, claim,  anil  demand  whatsoever,  as  well  in  law  as  in  equity,"  of  Jacobs, 
to  the  property  in  question,  with  its  appurtenances.  Now  this  deed  was  not 
effective  to  convey  the  property  to  Curran  as  Jacobs  liad  received  it  from  the 
Dam  executors,  because  the  fee  to  a  portion  of  it  had  vested  in  the  city.  There 
was.  however,  a  claim  or  demand  growing  out  of  that  property  against  the 
city  to  the  owner  of  the  lots,  which  I  think  it  was  the  intention  of  the  parties 
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to  convey  to  Curran;  otberwiae  It  would  follow  that,  while  Jacobs  professed 
to  convej  the  entire  property  to  Curran  for  a  sum  he  was  willing  to  take  for 
the  whole,  and  while  he  concededly  did  not  convey  the  whole,  yet  he  would  be 
twice  paid  for  the  part  he  did  not  convey, — once  by  Curran  and  once  by  the 
city, — while  Curran,  who  did  not  get  what  he  bargained  for,  would  be  left 
remediless.  Tliis  I  conceiv«  to  be  unjust.  It  would  seem  to  ba  more  in  ac- 
cordance with  equity  lo  hold  that  Curran,  not  having  received  all  tlie  land  that 
Jacobs  professed  to  convey,  is  entitled  to  the  damages  awarded  for  tlie  taking 
of  that  part  which  he  did  not  receive,  in  lieu  of  the  land.  In  my  judgment, 
therefore,  Curran  is  entitled  to  that  part  of  the  award  arising  from  the  taking 
of  a  portioA  of  the  four  lots  in  question.  But  as  damage  No.  25  was  awarded 
in  bulk  to  the  eight  lots  formerly  belonging  to  the  Dam  ^;cecutors,  of  which 
only  four  were  conveyed  to  Curran,  lie  obviously  is  entitled  to  so  much  of  the 
award  only  as  was  intended  as  compensation  for  the  taking  of  a  portion  of 
tliese  four  lots.  The  remainder  of  such  award  should  go  to  whoever  is  the 
owner  uf  the  other  four;  and  as  the  quantity  of  land  taken  differs  in  respect 
to  each  lot,  and  there  is  nothing  before  me  from  which  I  can  ascertain  the 
varying  amount  taken  from  each,  it  is  impossible  for  me  to  determine  what 

Sart  of  the  award  belongs  to  the  four  lots  in  question.  The  assessment  for 
pnetit  is  also  laid  upon  the  eight  lots  in  bulk,  and,  as  the  benefit  may  dif- 
fer as  to  each  lot,  and  I  have  no  data  from  which  I  can  determine  that,  it 
will  be  necessary  to  order  a  reference,  to  ascertain  who  is  entitled  to  the  award 
of  damages  to  the  four  lots  adjoining  the  four  in  controversy,  the  amount  of 
ilamage  which  should  be  awarded  to  each  lot,  and  tlie  portion  of  the  assess- 
ment which  should  be  imposed  upon  each  lot  separately.  Inasmuch  as  the  as- 
nessment  is  now  a  lien  upon  all  the  lots  in  the  hands  of  the  present  owners,  I 
think  the  assessment,  after  being  equitably  apportioned  to  each  lot,  should  be 
flrst  deducted  from  the  daina;;e  ascertained  for  each,  and  the  difference  paid 
to  the  persons  entitled  to  receive  it  as  above  indicated. 


Peuplb  ea;  ret.  Slatzkata  v.  Bakjsb. 
{Superior  Court  of  Buffalo,  Special  Term.    December  10,  1883.) 

1.  Fabbnt  and  Child— Destitute  Roman  Catholic  CBiLDBEN—ComnTiniNT— Notice. 
Laws  N.  Y  1864,  c  364',  to  create  a  society  for  the  protection  of  destitute  Roman 
Catholic  children,  and  amendments,  provide  for  the  oommitmentof  such  oMldren, 
between  the  ages  of  7  and  14  years,  to  the  care  of  the  society,  and  teaaire  that  the 
magistrate  be  satisfied  of  the  facts  authorizing  such  commitment,  ana  that,  on  com- 
mitment to  the  house  of  reception,  notice  be  given  to  the  father.  Unless  the  child 
is  taken  from  the  house  of  reception  in  the  manner  provided  within  30  days,  it  is  to 
be  finally  committed  to  the  asylum  of  the  society.  U  within  snoh  time  it  is  yroved 
that  the  child  is  not  of  Roman  Catholic  parentage,  or  is  not  guilty  of  the  offense 
charged,  or  if  certain  other  facts  are  proved,  the  magistrate  must  order  that  it  be 
surrendered.  Held  that,  unless  such  notice  Is  given  to  the  father  of  the  child, 
there  is  no  jurisdiction  to  make  the  final  commitment  to  tlis  care  of  the  society. 

8.  Same— Recital  of  Jubisdiotiosal  Facts. 

The  act  having  prescribed  a  form  for  the  commitment  which  sets  out  iurlsdictional 
facta,  a  commitment  which  fails  to  reolte  jurisdiotioaal  facts  is  unauthorized. 

S.  Same— Recital  op  Jddomekt. 

The  mere  allegation  that  the  child  is  held  by  virtue  of  a  Judgment,  no  judgment 
or  jurisdictional  facts  being  shown,  will  not  authorize  its  detentton. 

4.  Bame — Failure  to  File  Ckbtificatb  of  Cohviction. 

The  certificate  of  conviction  required  by  Code  Crlm.  Proo.  N.  T.  1 7SS,  forming 
no  part  of  the  judgment  or  commitment,  and  it  being  made  conclusive  evidence  oi 
the  facts  stated  in  it,  by  section  7'M,  its  purpose  is  to  furnish  evidence,  and  a  faUnre 
to  file  it  is  not  cause  for  the  discharge  of  the  offender. 

On  habeas  corpus. 

The  relator,  Tlioiiias  Slatzkata,  petitions  for  an  order  requiring  Xelson  B. 
Baker,  superintendent  of  tlie  Society  for  the  Protection  of  Destitute  Uuman 
Catholic  Children,  at  Buffalo,  N.  Y.,  to  dischiirge  him  from  custody. 

B.  T.  Dnrrand,  for  relator.    Daniel  Keuejlck,  for  defendant. 
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Hatch,  J.  The  relator  was  heretofore,  and  on  or  about  the  23d  day  of 
October,  1888,  convicteil  of  the  offense  of  petit  larceny,  by  Thomas  S.  King,  a 
police  justice  of  the  city  of  Buffalo,  and  by  him  committed  to  the  care  of  the 
Society  for  the  Protection  of  Destitute  Roman  Catholic  Children.  Tlie  com- 
mitment of  the  relator  was  made  under  and  by  virtue  of  chapter  864  of  the 
Laws  of  1864,  and  of  the  acts  amendatory  thereof.  It  Is  claimed  upon  the  part 
of  the  rehitor  that  the  act  of  1864  does  not  authorize  the  commitment  of  a 
child  to  the  custody  and  care  of  the  said  society  for  the  offense  of  petit  larceny. 
This  claim  overlooks  the  amendment  by  the  act  of  1868,  which  provides  in 
terms  for  a  commitment  to  said  society  for  the  offense  of  petit  larceny.  I<aws 
1868,  c.  891,  (found  in  1  Sess.  Laws  1869,  p.  12.)  The  relator  also  makes 
claim  that  no  record  of  convicllon  for  the  offense  was  filed  within  20  days 
irfter  said  conviction,  as  required  by  section  723,  Code  Crim.  Proc.  The  stat- 
ute under  which  this  conviction  Was  had  does  not  require  that  any  record  of 
conviction  shall  be  filed,  but,  if  we  hold  the  provisions  of  the  Code  applicable, 
the  relator  does  not  become  entitled  to  his  discharge  by  reason  of  such  failure 
to  file.  In  People  ex  rel.  McCourt  v.  Baker,  decided  by  this  court  at  general 
term,  in  1881,  (not  reported,)  a  similar  statute  was  held  directory,  and  that 
where  the  record  was  made  in  due  form  it  was  suiBcient,  even  though  not 
filed  at  the  time  required  by  the  statute.  See  MS.  opinion  of  Smith,  J.  This 
view  is  in  harmonv  with  the  decision  of  other  courts  construing  like  statutes. 
ffall  V.  Tuttle,  6  HiU,  39;  People  v.  Allen,  6  Wend.  486.  By  section  724, 
Code  Crim.  Proc. ,  the  certificate  required  to  be  filed,  or  a  certified  copy  thereof, 
is  made  conclusive  evidence  of  the  facts  therein  stated.  This  is  substan- 
tiallya  re-enactment  of  the  Revised  Statutes.  3  Rev.  St.  6th  Ed.  §  51,  p.  1012. 
Under  this  section  it  was  held  that  the  object  of  the  certificate  was  to  afford 
evidence  in  the  event  the  accused  should  commit  a  second  offense.  Benneta 
v.  People,  4  Barb.  167.  As  the  filing  of  the  certificate  forms  no  part  of  the 
Judgment  or  the  commitment  by  wliich  a  defendant  is  removed  to  the  place 
of  imprisonment,  and  received,  its  only  object  and  purpose  would  seem  to  be 
to  furnish  evidence  of  the  offense  of  which  the  defendiint  is  convicted,  which 
record  may  be  resorted  to  for  any  purpose,  either  to  show  the  conviction  and 
sentence,  to  authorizf  the  detention  of  a  person  seeking  to  l>e  discharged  from 
imprisonment,  or  available  evidence  for  the  public  prosecutor  to  prove  a  sec- 
ond otTense;  and  a  failure  to  file  the  certificate  is  therefore  not  such  a  defect 
as  entitles  the  relator  to  his  discharge. 

The  claim  is  also  mside  that  the  magistrate  had  no  authority  to  commit  to 
the  care  of  the  80<'iety,  without  his  giving  notice  of  the  proceeding  to  the 
fiitl)er  of  the  child;  thereby  giving  him  an  opportunity  to  be  heard.  This 
statute  is  similar  in  all  respects,  so  far  as  it  relates  to  the  notice  to  be  given 
after  the  magistrate  has  made  his  order  or  warrant  committing  the  child  to 
the  house  of  reception,  to  the  statute  which  was  the  subject  of  construction  in 
People  v.  Catholic  Protectory,  101  N.  Y.  195,  4  N.  E.  Bep.  177.  And  it  is 
there  held  that  such  notice  is  a  prerequisite  to  the  right  of  the  magistrate  to 
give  the  final  order  for  the  removal  of  the  child  so  committed  to  the  asylum 
of  the  corporation.  It  is  admitted  upon  this  hearing  that  the  notice  to  the 
parent  was  not  given,  but  it  is  claimed  that,  inasmuch  as  the  offense  for  which 
the  child  was  committed  is  that  of  petit  larceny,  the  statute,  so  far  as  it  re- 
lates to  the  notice,  has  no  application.  It  is  not  claimed  tliat  the  commit 
ment  was  made  by  virtue  of  any  authority,  except  such  authority  as  is  con- ' 
ferred  by  the  statute  creating  this  corporation.  Tlie  purpose  of  the  statute, 
as  gathered  from  its  title  and  it&  terms,  is  clear  and  distinct,  to-wit:  To  create 
a  "Society  for  the  Protection  of  Destitute  Roman  Catholic  Children."  The 
acts  amendatory  continue  the  purpose  of  the  original  act.  No  authority  is 
cimferred  upon  the  magistrate  to  commit,  unless  the  child  l)e  of  Roman  Cath- 
olic parentage,  not  over  14  or  under  7  yeare  of  age;  and,  for  the  purpose  of 
establishing  such  facts,  the  statute  requires  that  the  magistrate  shall  first  Im 
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Batisfied  by  proof.  It  then  reqaires  that,  upon  his  commitment  to  the  house 
of  reception,  the  magistrate  shall  immediately  require  notice  to  be  given  the 
father  of  the  child,  if  he  be  living,  and  a  resident  within  the  city  or  town:  if 
not,  to  the  uiuther,  if  she  t>e  living,  and  so  resident;  and,  if  there  be  no  father 
or  mother,  then  to  the  lawful  guardian,  if  any,  or  to  the  person  witli  whom 
he  resided,  or  to  the  superintendent  of  the  poor  of  tlie  county  of  Erie,  and 
provides  for  its  service.  If  it  may  not  be  personally  served,  posting  is  re- 
quired. These  notices  are  required  to  state  that  the  child  has  been  com- 
mitted to  the  house  of  reception.  Unless  it  be  taken  from  the  house  of  re- 
ception in  the  manner  provided  by  law,  within  20  days,  it  will  be  committed 
to  the  asylum  of  the  corporation.  It  further  provides  that  if  the  person  to 
whom  the  notice  Is  addressed,  or  uny  otlipr  person,  shall,  within  the  specified 
time,  prove  to  the  satisfaction  of  the  committing  magistrate  that  said  child 
is  not  of  Roman  Catholic  parentage,  or  that  it  is  not  giiiltr  of  the  offense 
of  which  it  has  been  charged  and  convicted,  it  is  made  the  duty  of  the  magis- 
trate to  order  the  child  delivered  to  the  person  named  in  the  order,  who 
shall  be  entitled  to  take  him  from  such  bouse  of  reception;  and  by  section 
14  of  the  act  provision  is  made  for  a  like  application  to  the  board  of  man- 
agers, after  commitment  upon  like  proof,  who,  if  satisfied  of  the  facts  proved, 
are  authorized  to  discharge  and  restore  the  child  to  its  parent  or  protector. 
No  exception  is  made  as  to  any  of  the  offenses  authorizing  a  commitment  to 
the  asylum. 

It  is  thus  seen  that  the  primary  facts  to  he  established  before  jurisdiction  is 
conferred  upon  the  magistrate  to  commit  are  that  the  child  is  of  Roman  Cath- 
olic parentage,  and  between  the  ages  of  7  and  14.  Without  this  there  is  no 
autliority  to  commit,  receive,  or  detain;  and  in  any  stage  of  the  proceeding, 
or  after  commitment,  these  facts  appearing,  it  is  made  the  duty  of  either  mag- 
istrate or  management  to  discliarge.  The  statute  confers  no  other  or  different 
autliority  in  the  case  of  petit  larceny  than  in  beggary  or  vagrancy.  The  stat- 
ute also  provides  that  otber  facts  maybe  proved  which  may  entitle  a  discharge; 
which  are  that  the  child  was  nut  suffering  from  want,  and  that  the  circum- 
stances under  which  it  was  found  were  not  occasioned  by  the  misconduct  or 
habitual  neglect  of  the  parents,  etc.  These  circumstances,  which  may  be  thus 
proved,  are  evidently  not  applicable  to  a  commitment  for  petit  larceny,  which 
is  a  personal  offense,  and  in  the  eye  of  the  law  not  dependent  upon  any  act 
of  the  parent.  But  the  language  of  the  act  is  in  the  disjunctive,  "that  said 
child  is  not  of  Roman  Catliolic  parentage,  or  that  the  circumstances  of  want," 
etc., — thus  showing  that,  more  than  one  fact  was  contemplated  which  might 
be  established ;  but  before  the  commitment,  even  though  all  the  other  facts 
were  established,  the  essential  one  must  be  tliat  the  child  was  of  Roman  Cath- 
olic parentage,  and  between  the  ages  of  7  and  14.  The  opportunity  which  the 
statute  thus  provided  for  has  been  disregaided.  lu  People  v.  Catholic  Pro- 
tectory, 106  N.  Y.  604,  13  N.  £.  itep.  436,  the  court  construed  section  291  of 
the  Penal  Code,  which  provided  that,  if  it  should  appear  that  the  parent,  guard- 
ian, or  custodian  of  the  child  was  present  at  the  examination  before  the  court 
or  magistrate,  and  bad  notice  thereof,  no  other  or  further  notice  was  required. 
The  court  held  that  the  father  was  entitled  to  notice,  even  though  the  mother 
was  present  at  the  examination.  106N.  Y.613.614. 13ir.E.Kep.438.  The 
case  also  holds  that  these  statutes,  being  in  derogation  of  the  common  law, 
are  to  be  strictly  construed,  and  every  step  which  the  statute  requires  must 
be  observed.  Applying  that  rule  here,  it  follows  that  the  police  justice  never 
acquired  jurisdiction  to  make  the  commitment. 

The  claim  is  also  made  that  the  judgment  and  certificate  of  conviction  aie 
void  for  a  failure  to  comply  with  the  statute  authorizing  the  commitment  It 
was  held  in  PeopU  v.  Catholic  Protectory,  101  N.  Y.  195,  4  N.  E.  Rep.  177, 
that  these  statutes  were  not  repealed  by  the  Penal  Code;  that,  being  special  in 
their  character,  they  should  stand,  when  not  in  coutlict  with  tli«  general  law. 
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It  therefore  follows  that  this  commitment  must  stand  or  fall  as  tested  by  the 
requirements  of  the  statute.  The  aut  ptrints  out  with  much  particularity  what 
the  oomioitment  shall  contain.  It  must  have  a  venue,  and  be  directed  to  a 
constable  or  policeman,  who  is  commanded,  in  the  name  of  the  people,  to  take 
charge  of  A.  B.,  a  child  of  Roman  Catholic  parentage,  under  14  years  of  age, 
and  over  the  age  of  7,  who  has  been  proved  to  be  a  proper  object  for  the  care 
and  control  of  tlie  Society  for  the  Protection  of  Destitute  Roman  Catholic 
Children  at  Buffalo,  and  to  deliver  the  said  child  to  the  said  corporation  at  its 
house  of  reception,  in  Erie  county,  with  the  precept.  It  then  commands  the 
superintendent  to  receive  and  keep  said  child  until  discharged  according  to 
law.  This  commitment  is  not,  however,  the  authority  of  the  superintendent 
to  receive  or  detain  the  child  so  committed  to  the  asylum  of  the  corporation, 
for  by  sections  10.  and  11  the  notice  heretofore  referred  to  must  issue  and  be 
served.  U^n  the  expiration  of  2U  days  after  such  service,  if  the  child  be  not 
delivered  to  the  person  upon  whom  tlie  notice  has  been  served,  or  to  any  other 
person,  then  the  magistrate  is  authorized,  by  section  13,  to  issue  a  final  com- 
mitment, in  and  by  which  he  is  to  make  and  transmit  to  tlie  superintendent 
of  the  house  of  reception  a  notice  in  writing  that  no  proof  has  been  made  re- 
quiring the  delivery  of  the  child,  as  provided  in  section  12,  and  thereupon  tlie 
Mid  child  is  to  be  removed  from  the  house  of  reception  to  the  asylum  of  the 
corporation.  The  return  to  the  writ  sets  out  the  commitment  under  which 
the  relator  is  held,  and  also  states,  in  addition,  that  he  is  held  by  virtue  of  a 
judgment.  The  commitment  returned  plirports  to  be,  and  is,  a  certificate  of 
conviction  for  the  offense  of  petit  larceny  upon  a  plea  of  guilty,  and  adjudges 
"that  he  be  committed  to  the  care  of  the  Society  for  Protection  of  Destitutt 
Roman  Catholic  Children,  at  Buffalo,  N.  Y.,  until  discharged  by  law."  This 
certificate  is  fatally  defective.  It  nowhere  recites  that  the  child  is  of  Roman 
Catholic  parentage,  or  that  he  is  under  the  age  of  14,  or  over  the  age  of  7,  years ; 
and  yet  such  facts  are  by  this  statute  made  j  urisdictional,  and  must  appear  before 
the  magistrate  is  authorized  to  commit  to  the  care  of  the  society.  The  certifi- 
cate is  not  authorized.  The  statute  requires  that  the  magistrate  must  first 
commit  to  the  house  of  reception,  bntthis  certificate  purports  to  commit  to  the 
society  itself,  and  is  i  n  no  sense  the  final  commitment  authorized  by  section  IS, 
under  which  the  superintendent  of  the  society  is  alone  autliorized  to  receive 
and  detain. 

It  is,  however,  insisted  that  the  child  is  not  held  by  virtue  of  the  commit- 
ment, but  by  the  authority  of  a  judgment.  It  is  well  settled  that  the  officer 
detaining  may,  at  any  time,  invoice  the  aid  of  a  judgment,  and,  upon  showing 
a  valid  judgment  of  conviction,  it  is  sufitcient,  as  that  is  the  authority  by  vir- 
tue of  which  the  person  is  held.  People  v.  Baker,  89  N.  T.  460.  But  here 
no  judgment  pronounced  by  a  magistrate  or  jurisdictional  facts  are  shown  to 
have  existed  which  warranted  the  commitment,  and  the  bare  allegation  that 
he  is  held  by  virtue  of  a  judgment,  without  proof  of  one,  is  not  sufficient 
PeopU  V.  Warden,  etc.,  100  N.  Y.  20,  2  N.  E.  Rep.  870. 

It  follows  from  these  views  that  the  relator  shouM  be  discharged,  and  the 
defendant  superintendent  is  directed  to  discharge  him  from  custody  and  inn 
prisonment,  and  deliver  him  to  the  care  of  bis  tether. 


ZoLLBB  et  al.  V.  GaANT,  Sheriff,  et  dl, 
{Superior  Court  of  New  York  City,  Oeneral  Term.    December  10, 1888.) 

L  Attaohmbnt— Lbvt  on  Firm  Propbrtt— Dkbt  of  Oxb  Pastksb. 

The  levy  and  seizure,  under  an  attachment  againstone  person,  on  the  entile  prop- 
erty of  a  nrm  as  the  sole  property  of  the  dobtor,  cannot  be  juatifled  by  showing  that 
the  debtor  has  an  interest  in  such  property  as  a  partner. 
S.  Tkial — Objections  to  Evidbnxe— When  Made. 

An  objection  to  a  question,  not  taken  until  the  question  has  been  answered,  is  too 
late. 
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Appeal  from  Juiy  term. 

Action  bj  George  L;  ZoIIer,  George  Lupert,  and  Hugh  Alexander,  part> 
nere  in  the  business  of  furniture  dealers,  under  the  firm  name  of  ZoIler, 
Alexander  &  Co.,  against  Hugh  J.  Grant,  sheriff,  and  others,  to  recover  dam- 
^es  for  the  taking  of  plaintiff's,  property  under  an  attachment  against  the 
Luppert  &  Kline  Furniture  Company.  Verdict  and  judgment  for  plaintiffs, 
And  defendants  appeal. 

Argued  before  Skdqwiok,  0.  J.,  and  Trttax,  J. 

Cockran  <£  Clark  and  Stiru  &  Caiman,  for  appellants.  B.  B.  A  C._  P. 
■Cotolea,  for  respondents. 

Trtjaz,  J.  Although  a  motion  for  a  new  trial  was  made  and  denied  after 
the  jury  had  brought  in  their  verdict,  yet  no  order  denying  the  motion  was 
entered,  and  the  appeal  is  only  from  the  judgment,  and  we  shall  therefore 
consider  only  the  questions  of  law  that  are  presented  by  the  exceptions  other 
than  the  exceptions  that  were  taken  to  the  ruling  of  the  judge  denying  the 
motion  for  a  new  trial.  It  is  not  necessary  for  us  to  determine  whether  the 
Luppert  &  Kline  Furniture  Company,  who  the  defendants  claim  was  either 
the  owner  of  tiie  property  or  a  member  of  the  firm  of  ZoUer,  Alexander  &Co., 
in  whose  possession  the  property  was  at  the  time  it  was  taken,  was  or  waa 
not  a  member  of  said  Arm  of  ZoUer,  Alexander  &  Co.,  for  the  stipulation  be- 
tween the  parties  which  was  offered  in  evidence  provided  that  the  fund  in 
euit  shall  be  paid  over  to  the  plaintiffs  if  it  shall  be  decided  that  the  property 
taken  by  the  sheriff  under  the  attachment  was  not  the  property  of  the  said 
Luppert  &  Kline  Furniture  Company.  If  the  Luppert  &  Kline  Furnitare 
-Company  was  a  member  of  the  firm  of  Zoller,  Alexander  &  Co.,  and  if  the 
said  property  belonged  to  the  firm  so  constituted,  then,  undei  (he  stipula- 
tion,  the  fund  must  be  paid  to  plaintiffs,  because  the  Luppert  &  Kline  Fur- 
niture Company  was  not  the  sole  owner  of  the  propeity.  In  order  to  succeed 
in  their  action,  the  defendants  must  show  that  the  Luppert  &  Kline  Furni- 
ture Company  was  the  owner — that  is,  the  sole  owner — of  the  property  taken 
under  the  attachment;  in  fact,  the  only  question  litigated  on  the  trial  was 
whether  the  Luppert  &  Kline  Furniture  Company  was  or  was  not  the  owner 
-of  the  property.  But,  even  if  the  Luppert  &  Kline  Furniture  Company  was 
a  meml)er  of  the  firm  of  Zoller,  Alexander  &  Co.,  the  levy  of  the  sheriff 
was  illegal.  The  seizure  and  levy  by  a  sheriff  under  an  attachment  or  exe- 
<!ution  against  one  person  upon  the  entire  property  of  a  firm  as  the  sole  prop- 
erty  of  the  debtor  is  not  justified  by  showing  that  the  debtor  lias  an  interest 
in  the  property  as  a  copartner.  The  power  of  the  sheriff,  for  the  purpose  of 
rendering  the  levy  upon  the  interest  of  one  partner  in  the  copartnership  ef- 
fectual to  take  possession  of  the  whole  property,  is  merely  incidental  to  the 
riglit  to  reach  the  debtor's  interest,  and  is  to  be  exercised,  as  far  as  possible, 
in  harmony  without  hostility  to  the  riglits  of  the  other  partnera.  Therefore. 
when  the  sheriff  exceeds  this  limit,  and  iiisLead  of  levying  on  the  debtor's  in- 
terest levies  upon  and  seizes  the  property  as  the  sole  property  of  tlie  detHur, 
he  is  a  trespasser.    Atkins  v.  iSaxtun,  77  N.  Y.  195. 

It  was  nut  error  for  the  trial  judge  to  allow  the  plaintiffs  to  show  what  look 
place  between  them  and  Mr.  Dean,  the  chairman  of  the  Luppert  &  Kline  Fur- 
niture Company.  Exhibit  A,  which  was  offered  by  the  defendants,  showed 
that  Mr.  Dean  was  the  chief  otHcer  in  the  said  company;  and  the  question 
called  for  testimony  that  might  explain  the  relation  between  the  plainUOs  and 
said  company.  The  ol>jection  at  folio  150  seems  to  have  bi-en  ti^en  after  the 
question  had  been  answered,  and  fur  that  reason,  if  for  no  other,  is  too  lata  It 
is  true  that  the  question  at  folio  155,  to  which  the  defendants  objected,  called 
for  the  witness'  interpretation  of  a  written  contract,  which  contract  was  in 
evidence;  but  no  one  was  harmed  by  that,  because  the  witness  put  the  right 
c-onstruction  upon  the  contract.    Under  the  contract  the  Luppert  &  Kline 
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Furniture  Company  had  nothing  to  do  with  the  losses  in  the  business,  except 
Rs  those  losses  tended  to  decrease  tlie  amount  of  profits  tliat  was  coming  to  it. 
It  may  be  tlmt  the  firm  of  Zoller,  Alexander  &  Co.  and  the  Lnppert  &  Kline 
Furniture  Company,  as  against  third  persons,  constituted  a  new  firm,  witli- 
out  a  name;  but  tliat  question  was  not  iitigiiteil  upon  the  trial.  By  the  stip- 
ulation above  referred  to,  the  plaintiffs  are  entitled'  to  recover  damages,  unless 
it  appears  that  the  Luppert  &  Kline  Furniture  Company  was  the  sole  owner 
of  the  properly ;  and  all  the  litigation  on  the  trial  was  directed  to  showing  on 
the  part  uf  the  defendants  that  they  were  such  owners,  and  on  the  part  of  the 
plaintiffs  that  they  were  not  such  owners.  Noquestion  arises  as  to  the  amount 
of  damages.  It  was  conceded  on  the  trial  by  the  defendants  tliat  the  damages 
against  the  defendants,  in  case  there  was  a  verdict,  shuuld  be,  in  addition  to^ 
the  amount  deposited  with  the  trust  company,  sucli  damages  as  were  proved 
for  the  detention :  or,  to  use  the  words  of  the  admission,  tlie  damages  ought 
to  be  8730,  ( whicli  was  the  amount  deposited  under  the  stipulation,)  and  such 
damages  for  the  unlawful  taking  and  detention  as  are  proved.  Those  dam- 
ages were  itemized,  and  part  of  tliem  were  stipulated.  For  instance,  it  waa 
stipulated  that  there  was  8133.3U  due  for  rent,  and  that  the  salary  of  the 
bookkeeper  was  810.70.  These  sums,  added  to  the  8730  and  the  other  dam- 
ages tliat  were  proved,  would  not  make  the  verdict  excessive.  The  judgment 
is  atUrmed,  witii  costs.    All  concur. 


JOURDAM  V.  Habam  et  al. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    October  28, 1888.) 

1.  Dower — WnBS  Attaches — Lands  Descended. 

Under  3  Rev.  Bt  M.  Y.  (6th  Ed.)  p.  1131,  giving  a  wife  dower  In  all  the  lands  of 
which  her  husband  was  seised  of  an  estate  of  inherltanoe  at  any  time  during  mar- 
riage, and  Id.  p.  113S,  g  IT,  which  provides  that  whenever  an  inheritance  or  share 
of  an  inheritance  shall  descend  to  several  persons  they  shall  take  as  tenants  in 
common,  on  the  death  of  the  ancestor  the  wife  of  an  heir  has  an  inchoate  right  of 
dower  In  the  share  of  her  husband. 

S.   BAJfB — ElTFOROEMBNT— WOAT  LaWS  OOVEBN. 

The  inchoate  right  of  dower  is  but  an  inoideiit  to  the  marriage  relation,  and  ita 
continuance,  and  the  manner  of  enforcing  the  claim  to  dower  after  deaUi  of  the 
husband,  depend  upon  the  statute  law  of  the  state  in  force  at  the  time  of  the  bus- 
band's  death. 

8.  Same— Admeasdkemext— Sale— Partibs— Widow  ov  Deobasbd  Heir. 

Under  'i  Rev.  St.  (6th  Ed.)  p.  1122,  t  16,  providing  that  no  act,  deed,  or  oonvey- 
ance  by  the  husband,  without  the  consent  of  his  wife  duly  acknowledged,  and  no 
judgment  or  decree  confessed  by  or  recovered  against  him,  snail  prejudice  the  wife's 
right  to  dower,  a  decree  and  sale  in  an  action  for  the  admeasurement  of  the  dower 
01  the  ancestor's  widow,  to  which  the  wife  of  an  heir  is  not  a  party,  does  not  aAect 
the  latter's  inchoate  right  of  dower,  especially  as  the  decree  in  terms  was  limited 
to  the  parties  to  the  action,  and  i>ersons  claiming  under  them  after  the  filing  of  the 
notice  of  the  pendency  of  the  action. 

«.  Same. 

Iaws  K.  T.  1870,  c.  717,  authorizing  the  sale  of  land  in  an  action  for  the  admeas- 
urement of  dower,  did  not  necessarily  abolish  the  inchoate  right  of  dower  in  the 
wife  of  the  heir;  section  3  expressly  providing  that  only  "the  parties  to  such  ac- 
tion "  shall  be  bound  by  the  safe. 

Appeal  from  special  term. 

Action  by  Margaret  Jourdan  against  Patrick  Haran,  impleaded,  and  others, 
to  enforce  a  claim  to  dower.  From  a  judgment  adjudging  plaintiff  entitled 
to  dower,  and  admeasuring  the  same,  and  from  an  interlocutory  judgment 
ordering  a  reference,  and  from  an  order  confirming  the  referee's  report,  de- 
fendant Haran  appeals. 

Argued  before  bEDQwiCK,  C.  J.,  and  Frebduah,  J. 

Toumseiid  <£■  Malmn,  for  appellants.     Francis  B.  Chedsey,  for  respondent- 

Frbedhan,  J.  There  is  practically  no  dispute  as  to  the  facts.  The  plain- 
tiff is  the  widow  of  Cornelius  P.  Jourdan,  to  whom  she  was  duly  mairied  in  0(x 
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tober,  1866,  and  who  died  in  October,  1886;  and  as  such  widow  she  brouglit 
this  action  to  enfoice  a  claim  of  right  uf  dower  in  the  premises  described  in  the 
complaint.  OaOctoberlO,  1870,  John  JonnJan died  intestateinthecityof  New 
York,  seised  of  the  said  premises,  leaving  him  surviving  his  widow.  Marcella 
C.  Jourdan,  and  as  his  only  heirs  at  law,  his  brothers,  Cornelius  P.  .Jourdan  and 
Thomas  J.  Jourdan,  his  sister,  Mary  Ann  Keary,  and  his  niece,  Mary  Jane 
Hayes, — all  of  whom  lived  until  the  end  of  the  year  1871.  In  February,  1871, 
Marcella,  the  widow  of  John,  com  menced  an  action  in  the  supreme  court  for  the 
admeasurement  of  her  dower  in  the  said  and  other  lands  of  her  deceased  bus- 
l)and,  milking  all  of  the  said  heirs  of  her  said  husband  parties  defendant  thereto, 
and  they  all  appeared  therein ;  but  the  present  plaintiff,  then  the  wife  of  Cor- 
nelius P.  Jourdan,  was  not  made  a  party.  On  March  27, 1871,  the  said  Mar- 
cella C.  Jourdan  filed  in  the  office  of  the  clerk  of  the  city  and  county  uf  New 
York,  in  her  said  action,  a  consent  in  writing  in  due  form,  in  whicli  she  con- 
sented to  accept  a  gross  sum  of  money  in  full  satisfaction  and  discharge  of  her 
dower  in  said  lands,  to  be  estimated  upon  the  net  proceeds  of  a  sale  thereof,  to  be 
adjudged  by  the  court,  and  the  amount  of  such  gross  sum  of  money  to  be  ascer- 
tained by  the  court  in  the  manner  authorized  by  the  tlfth  section  of  the  act 
entitled  "An  act  to 'authorize  the  sale  of  real  estate  in  which  any  widow  shall 
be  entitled  to  dower,  in  satisfaction  and  discharge  tliereof , "  passed  May  6. 
1870.  Laws  1870,  c.  717.  Such  proceedings  were  thereupon  had  in  said  ac- 
tion that  the  court,  by  judgment  dated  March  31,  1871,  adjudged  and  decreed 
a  sale  of  the  premises  at  public  auction  by  and  under  tiie  direction  of  a  referee 
appointed  for  that  pUrpose.  The  judgment,  among  other  tilings,  also  pro- 
vided that  said  referee  execute  to  the  purchaser  or  purchasers  a  deed  or  de«d3 
of  the  premises  sold;  and  that  all  the  parties  to  said  action,  and  all  persons 
claiming  under  them,  or  any  or  either  of  them,  after  the  filing  of  the  notice 
of  the  pendency  of  said  action,  upon  the  sale  being  jnade,  be  barred  of  and 
from  all  estate,  right,  title,  and  Interest  which  they  and  each  of  them  had  in 
the  said  premises  at  the  time  of  the  sale.  In  pursuance  of  said  judguent  the 
premises  described  in  that  action  were  sold,  and  the  premises  described  in  the 
complaint  in  this  aetion  were  struck  off  to  the  defendant  Patrick  Haran,  for 
the  sum  of  818,900.  The  referee  executed  to  him  a  deed  therefor,  dated  May 
18,  1871,  and  thereafter  duly  recorded,  and  such  further  proceedings  were  hiid 
in  such  action  that<  out  of  the  amount  of  the  proceeds  of  the  sale,  the  whole 
of  the  several  parcels  of  land  by  said  jndgment  directed  to  be  sold,  tliere  was 
paid  to  Marcella  C.  Jourdan  a  gross  sum  of  money,  and  the  balance  then  re- 
maining of  said  proceeds  was  paid  to  the  four  heirs  at  law  above  mentioned. 
Tlie  said  Marcella  C.  Jourdan  executtHl  to  the  said  Patrick  Haran  a  release  of 
her  right  to  dower  in  the  premises  sold  to  him  as  aforesaid. 

Upon  this  state  of  facts  the  great  substantial  question  presented  by  the 
several  appeals  in  this  case  is  sis  to  whether  the  plaiiitiGF  herein  had,  during 
the  pendency  of  the.action  of  Marcella  C.  Jourdan,  the  widow  of  John  Jour- 
dan, for  the  admeaenrement  of  tier  dower  in  the  lands  whereof  John  Jourdan 
died  seised,  an  inchoate  right  of  dower  in  the  sliare  of  her  husband  as  one  of 
the  heirs  at  law  of  John  Jourdan,  and,  if  she  had,  whether  she  could  be  de- 
prived of  it  by  the  judgment  in  that  action  without  having  been  made  a  party 
to  such  action.  It  was  determined  by  the  interlocutory  j<udgment  that  she 
had  such  a  right;  that  she  was  a  necessary  party  defendant  in  such  action; 
and  that,  not  iiaving  been  made  such  a  party,  her  right  was  not  cut  off. 
Dower  is  the  provision  which  the  law  makes  for  a  widow  out  of  the  lands  of 
her  husband.  It  is  not  the  result  of  contract,  but  a  positive  Institution  of  the 
state,  founded  on  reasons  of  policy,  ifoorey.  New  York,  B  if.  Y.  110.  It  is 
a  life-estate  created  by  operation  of  law  in  favor  of  the  wife  on  the  decease  of 
her  husband,  by  which  she  is  endowed  for  life  with  a  third  of  tlie  lands  of 
which  he  was  seised  of  an  estate  of  inheritance  at  any  time  during  coverture. 
The  title  to  dower  is  inciioate  on  marriage  and  seisin,  and  then  attaches  lo 
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the  land,  but  is  not  consummate  until  tlie  decease'of  tier  liusband.  Denton  v. 
Ifantty,  8  Barb.  618;  Sutlif  v.  Forgey,  1  Cow.  89.  5  Cow.  713.  The  Revised 
Statutes  of  this  state  conQrmed  this  common-law  right  as  follows:  "A  widow 
shall  be  endowed  of  the  third  part  of  all  the  lands  whereof  her  husband  was 
seised  of  an  estate  of  inheritance,  at  any  time  during  the  marriage."  2  Rev. 
St.  (6th  Ed.)  p.  1121,  §  1.  As  to  the  sufficiency  of  the  seisin  of  the  husband, 
it  is  not  necessary  that  there  should  have  l)een  an  actual  seisin,  or  seisin  in 
deed.  It  is  enough  that  the  husband  had  a  seisin  in  law,  with  a  right  to  an 
immediate  corporal  seisin.  But  he  must  have  been  seised  of  an  effectual  es- 
tate of  inheritance.  A  joint  seisin  with  others  is  not  enough.  Thus,  though 
an  estate  in  joint  tenancy  be,  in  terms,  one  of  Inheritance  in  each  of  the  joint 
tenants,  yet  the  possibility,  so  long  as  the  joint  ownership  subsists,  that  the 
present  estate  of  each  maybe  completely  defeated  by  his  dying  in  the  life-time 
of  the  other,  prevents  the  right  of  dower  attaching  in  the  wife  of  either,  ex- 
cept the  actual  survivor.  The  estate  of  atenant  in  common,  however,  issub- 
ject  to  dower  as  if  held  in  severalty;  but  it  will  be  set  oft  in  common,  unless 
partition  be  made  during  the  life  of  the  husband  between  the  tenants,  in 
which  case  the  dower  of  each  tenant's  wife  is  limited  to  the  portion  set  apart 
to  him.  1  Wasbb.  Beat  Prop.  (4th  £d.)  199,  and  cases  there  cited.  The  law 
of  this  state  does  not  favor  joint  tenancy  as  much  as  it  does  tenancy  in  com- 
mon. The  Revised  Statutes,  in  providing  for  the  creation  and  division  of  es- 
tates, expressly  declare  that  every  estate  granted  or  devised  to  two  or  more 
persons  in  their  own  right  shall  be  a  tenancy  in  common,  unless  expressly 
declared  to  be  in  joint  tenancy;  but  that  every  estate  vested  in  executors  or 
trustees  as  such,  shall  be  held  by  them  in  joint  tenancy.  2  Kev.  St.  (6th  £d.) 
p.  1104,  §  44.  So  the  statute  relating  to  title  to  real  property  by  descent  ex- 
pressly provides  that  "  •  •  ♦  whenever  an  inheritance,  or  a  share  of  an 
inheritance,  shall  descend  to  several  persons,  *  *  *  they  shall  take  as 
tenants  in  common  in  proportion  to  their  respective  rights."  Id.  p.  1135,  §  17. 
From  what  has  been  said  already,  it  clearly  appears  tnat  on  the  death'of  John 
Jourdan  the  title  to  his  real  property  descended  to  his  heirs  at  law  as  tenants  in 
common,  and  that  the  plaintiff  herein  had,  during  the  pendency  of  the  action  of 
MarceUa  C.  Jourdan,  the  widow  of  John  Jourdan,  for  the  admeasurement  of 
her  dower  out  of  sucli  real  property,  an  inchoate  right  of  dower  ia  the  share  of 
her  husband,  Cornelius  P.  Jourdan,  as  one  of  such  heirs  at  law.  It  remained 
to  be  seen  therefore,  whether  she  could  be  deprived  of  such  inchoate  right  by 
the  judgment  in  that  action,  without  having  been  made  a  party  to  the  action. 
Upon  this  branch  of  the  case,  the  appellant  strenuously  contends  that  she  is  con- 
clusi  vely  bound  by  the  result  of  tlie  action,  although  she  was  not  made  a  party, 
because  she  was  not  a  necessary  party;  and  in  support  of  this  contention  the 
appellant  principally  relies  upon  the  non-existence  of  a  statute  which  required 
that  she  should  be  made  a  party,  which,  in  view  of  the  peculiar  interest  held 
by  her  husband  at  the  time  in  the  premises,  rendered  it  unnecessary  to  make 
ber  a  party.  It  is  true  that,  inasmuch  as  the  right  of  dower  does  not  result 
from  any  contract,  nor  is  a  right  which,  while  it  remains  inclvoate,  is  guarded 
by  any  constitutional  provision,  but  is  an  incident  of  the  marriage  relation 
resulting  from,  wedlock,  because  established  by  law,  the  continuance  of  the 
right  in  its  inchoate  state,  and  the  manner  of  the  enforcement  of  the  claim  of 
dower  after  the  deatli  of  the  husband,  depend  altogether  upon  the  statute 
law  of  the  state  in  force  at  the  time  of  the  husband's  death.  The  question  has 
been  raised  in  several  of  the  states,  how  far  the  h^gislature  can  by  legislative 
action  affect  an  inchoate  right  of  dower  during  the  coverture  of  the  parties, 
and  the  weight  of  authority  upon  it  appears  to  be  that,  if  done  by  general  act, 
without  directly  acting  upon  the  status  of  marriage,  the  legislature  has  the 
power  to  cimnge  or  abrogate  the  right  as  a  right  of  property;  and  that  it  is 
the  law  as  it  exists  at  the  time  of  the  hushand's  death  which  determines  the 
widow's  right  to  dower.    1  Wasiib.  Real  Prop.  (4th  £d.)  191,  and  cases  cited. 
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Tlie  language  of  Dillon,  J.,  in  Randall  v.  Krefger,  2  Dill.  444,  is:  "While 
the  right  remains  inchoate,  it  is,  as  respects  the  wife,  under  the  absolute  con- 
trol of  the  legislature,  which  may,  by  general  enactment,  change,  abridge,  or 
even  destroy  it,  as  its  judgment  may  dictate. "  So  it  is  equally  true,  that  at 
common  law,  as  shown  by  Kent  in  his  Commentaries,  and  by  Washburn  in 
his  treatise  on  Real  Property,  h  widow's  claim  of  dower  may  be  defeated  by 
avoiding  this  seisin  upon  which  it  depends,  it  is  one  of  the  principles  of  the 
common  law  that  a  widow's  dower  is  liable  to  be  defeated  by  every  sulwist- 
ing  claim  or  incumbrance  in  law  or  in  equity  existing  before  the  inception  of 
the  husband's  title,  and  which  would  have  defeated  tlie  imaband's  seisin.  It 
is  also  defeated  by  the  disseisin  of  the  husband,  by  paramount  title,  or  re-en- 
try,  on  condition  broken,  and  by  the  operation  of  collateral  limitations  deter- 
mining the  estate.  So,  if  lands  de.scended  to  an  heir  are  sold  for  payment  of 
the  ancestor's  debt,  or  by  an  executor  under  a  power  in  the  will  of  tlie  testa- 
tor, the  seisin  of  the  heir  or  devisee,  although  completed  by  entiy,  will  thereby 
be  divested,  and  the  right  of  dower  in  liis  wife  defeated.  Out  of  the  same  doc- 
trine grows  the  familiar  maxim,  "Dos  ,de  dote  peti  non  debet,"  which  is 
American  as  well  as  English  law.  The  application  of  this  doctrine  may  be 
briefly  illustrated  in  this  way:  Upon  the  death  of  the  owner  of  the  land  in  fee, 
it  passes  at  once  by  descent  or  devise  to  his  heir  or  devisee,  and  carries  with 
it  such  a  seisin  as  gives  the  wife  of  such  heir  or  devisee  a  right  of  dower  in 
the  premises.  The  ancestor  or  devisor  may  have  left  a  widow  who  is  entitled 
to  dower  out  of  the  land,  but  until  she  has  it  set  out,  the  existence  of  such  a 
right  does  not  affect  that  of  the  heir  or  devisee.  But  the  estate  of  a  dowress, 
as  soon  as  her  estate  is  set  out  to  her,  is  considered  as  a  continuation  of  the 
husband's  estate,  resting  upon  his  seisin;  there  being  in  contemplation  of  law 
no  interval  of  time  or  estate  between  that  of  tlie  husband  and  the  dower  es- 
tate of  his  widow.  If,  therefore,  the  widow  of  the  ancestor  or  devisor  sees 
fit  at  any  time  tp  enforce  her  riglit,  wliicli  is  a  more  chose  in  action  until  her 
dower  is  assigned,  her  right,  as  completed  by  the  assignment  of  dower,  at 
once  relates  bacli,  and  cuts  off  the  seisin  of  the  heir  or  devisee  as  to  so  much 
of  tlie  estate  as  is  assigned  to  her,  and  converts  his  interest  in  such  part  or 
portion  into  that  of  a  reversion  expectant  upon  her  death,  and  with  it  de- 
stroys the  estate  in  possession  which  he  may  have  enjoyed  in  the  interim,  as 
if  it' had  never  existed.  If,  then,  he  were  to  die  in  the  life  of  the  last-named 
dowress,  his  widow  could  not  claim  dower  in  the  part  assigned  for  waiit  of 
a  sufficient  seisin  on  his  part  during  coverture.  And  in  the  third  place  it 
must  be  conceded  that,  as  regarded  the  inchoate  right  of  dower  of  the  wife  of 
a  tenant  in  common,  such  wife  at  common  law  liulds  such  inchoate  right  so 
complt^tely  subject  to  the  incidents  of  such  an  estate  that  she  not  only  takes 
her  dower  out  of  such  part  only  of  the  common  estate  as  shall  have  been  set 
oft  to  her  husband  in  partition;  but  if,  bylaw,  the  entire  estate  should  be  sold 
in  order  to  effect  a  partition,  she  loses  by  such  sale  all  claim  to  the  land,  al- 
though no  party  to  such  proceeding.  The  last-named  rule  of  the  common  law, 
so  far  as  it  relates  to  the  partition  of  land,  has  been  changed  in  New  York 
by  statute.  By  the  Revised  Statutes  (volume  2,  p.  318,  §  6)  it  was  provideil 
that  every  person  entitled  to  dower  in  lands  to  be  partitioned,  if  such  dower 
has  not  been  admeasured,  may  be  made  a  party.  By  section  1538  of  the  Code 
of  Civil  Procedure  it  was  further  enacted  that  every  person  having  an  incho- 
ate right  of  dower  in  an.undivided  share  in  the  property,  or  any  pjirt  thereof 
which  has  not  been  admeasured,  must  be  made  a  party  to  the  action.  If. 
therefore,  the  point  now  under  consideration  were  to  be  determined  by  the 
rule  of  the  commuii  law,  the  contention  of  the  appellant  would  be  well  founded; 
but,  as  already  shown,  it  is  to  be  determined  by  the  statute  tawin  force  at  the 
time  of  the  rendition  of  tbet  judgment  in  favor  uf  Marcella  C.  Jourdan.  It 
therefore  becomes  necessary  to  tind  out  what,  at  that  time,  the  law  of  this 
state  Wiis  upon  tlie  subject,  and  upon  this  inquiry  it  must  be  kept  in  mind  that 
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while  It  was  competent  for  the  legislature  to  abridge  or  destroy  plaintiff's  in- 
choate right,  it  was  equally  competent  to  enact  t&t  it  should  not  be  lost  or 
impaired  except  in  a  certain  prescribed  way. 

Before  the  enactment  of  the  Code  of  Procedure,  a  widow  claiming  dower 
had  her  election  between  three  remedies,  to-wit:  First,  an  action  of  eject- 
ment for  dower,  brought  against  the  person  in  possession,  in  which,  after  her 
title  was  established,  tier  portion  was  admeasured;  setxmd,  proceedings  for 
the  admeasurement  of  dower,  to  be  taicen  in  the  supreme  court,  a  county  court, 
or  a  superior  city  court,  or  before  a  surrogate,  against  the  tenant  of  the  free- 
hold, and  to  be  followed,  if  necessary,  by  an  action  of  ejectment  for  the  por- 
tion so  admeasured;  and,  third,  a  suit  in  equity,  in  which  both  the  right  of  the 
plaintiff,  and  the  portion  to  be  assigned  to  her,  was  determined.  To  these 
remedies  the  CJode  of  Civil  Procedure  added  a  fourth,  viz.,  an  action  for  the 
admeasurement  of  dower.  In  the  place  of  these  four  remedies  the  Code  of 
Civil  Procedure  substituted  the  action  for  the  recovery  and  the  admeasurement 
of  dower;  but,  inasmuch  as  the  last-meutioned  Code  was  passed  after  the  ren- 
dition of  the  judgment  in  favor  of  Marcella  C.  Jourdan,  its  provisions  require 
no  consideration  here.  Marcella C.  Jourdan  was  therefore  at  liberty  to  choose 
any  one  of  the  four  remedies  named,  and  she  elected  to  proceed,  and  did  pro- 
ceed, by  action  in  the  supreme  court.  At  the  same  time  it  was  provided  by 
statute  as  follows,  viz. :  "No  act,  deed,  or  conveyance  executed  or  performed  by 
the  husband  without  the  assent  of  his  wife,  evidenced  by  her  acknowledgment 
thereof,  in  the  manner  required  by  law  to  pass  the  estates  of  married  women, 
and  no  judgment  or  decree  confessed  by  or  recovered  against  him,  and  no 
laches,  default,  covin,  or  crime  of  the  husband,  shall  prejudice  the  right  of  his 
wife  to  her  dower  or  jointure,  or  preclude  her  from  the  recovery  thereof,  if 
otherwise  entitled  thereto."  1  Rev.  St.  p.  742,  g  16;  2  Bev.  St.  (6th  Ed.)  p. 
1122,  §  16.  This  is  the  provision  which,  as  the  plaintiff  claims,  protected  and 
preserved  her  right  of  dower  as  against  the  judgment  recovered  by  Marcella 
C.  Jourdan.  I  cannot  find  that  the  provision  last  referred  to  has  ever  been 
construed  in  a  case  like  the  present;  but  it  seems  to  have  come  up  for  con- 
struction in  actions  for  the  foreclosure  of  mortgages,  and  in  that  class  of  cases 
it  was  uniformly  held  that,  in  order  to  cut  off  the  wife's  inchoate  right  of 
dower,  she  must  be  made  a  paity  to  the  action.  Wheder  v.  Morris,  2  Bosw. 
524,  contains  a  good  illustration  of  this  point.  In  Mills  v.  Van  Voorhles^ 
20  N.  Y.  412,  it  was  said,  (page  420:)  "The  inchoate  rights  of  the  wife  are  as 
much  entitled  to  protection  as  the  vested  rights  of  the  widow.  Neither  can 
be  impaired  by  any  judicial  proceeding  to  which  she  is  not  made  a  party." 
And  in  Simar  v.  Canaday,  63  N.  Y.  298,  it  was  said,  (page  304:)  "We think 
that  it  must  be  considered  as  settled  in  this  state,  notwithstanding  Moore  v. 
Mayor,  8  N.  Y.  110,  and  some  dicta  in  other  cases,  that  as  between  a  wife 
and  any  other  than  the  state,  or  its  delegates  or  agents,  exercising  the  right  of 
eminent  domain,  an  inchoate  right  of  dower  in  lands  is  a  subsisting  and  val- 
uable interest  which  will  be  protected  and  preserved  to  her,  and  that  she  has 
a  right  of  action  to  that  end."  This  being  so,  the  reasons  assigned  and  the 
rule  enforced  in  the  foreclosure  cases  apply  with  equal  force  to  an  action  for 
the  recovery  and  admeasurement  of  dower.  It  therefore  follows  that  the  con- 
tention of  the  appellant  that,  because  certain  proceedings  for  the  admeasure- 
ment of  dower  could  formerly  be  maintained  for  certain  purposes  under  sec- 
tion 2  of  2  Bev.  St.  488,  upon  service  of  a  petition  and  notice  upon  the  heirs 
of  the  husband,  or  upon  the  owners  of  the  land  claiming  a  freehold  estate 
therein,  the  plaintiff  is  bound,  by  the  result  of  the  action  brought  by  Marcella 
C.  Jourdan,  although  not  made  a  party,  is  wholly  untonable. 

The  further  point  made  by  the  appellant  that,  where  the  legislature,  by 

chapter  717  of  the  Laws  of  1870,  authorized  the  sale  of  land  in  an  action 

brought  for  the  admeasurement  of  dower,  it  necessarily  abolished  all  inclioato 

right  of  dower  in  the  wife  of  the  heir  or  owner  of  the  freehold  in  the  land  to 
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be  sold,  is  equally  antenable.  It  cannot  be  sustained  bj  any  authority,  nor 
hj  a  just  construction  of  tbe  act  ttseif.  The  third  section  of  the  act  provides 
who  shall  be  bound  by  tlie  sale,  and,  in  doing  so,  it  mentiona  only  "all  the 
pai-ties  to  saeb  action."  Neither  the  language  of  that  section,  nor  that  of  the 
act  as  a  whole,  aatliorizes  tbe  conclusion  that,  in  enacting  said  act,  the  legisla-, 
ture  intended  to  deprive  tbe  wife  of  the  heir  or  of  the  owner  of  the  freehold,  of 
her  inchoate  right  of  dower  in  the  land  to  be  sold  without  a  bearing.  In  or- 
der to  hold  that  the  legislature  did  so  intend,  an  implication  would  have  to 
be  raised  and  snstained  which  is  at  variance  not  only  with  tbe  well-defined 
policy  of  the  state  as  regards  the  right  of  married  women,  but  also  with  tlie 
well-settled  rule  that,  if  two  statutes  wliich  condict  can  be  so  construed  that 
botli  may  stand,  they  must  be  so  construed.  Such  an  implication  cannot, 
therefore,  be  sustained.  If  any  implication  arises  at  all  npon  the  act  of  1870, 
it  is  that  a  person  wlio  was  not  made  a  party  to  tiie  action  shall  not  be  bound. 

But  there  are  still  other  considerations.  Suppose,  sifter  the  institution  of 
the  action  by  Marcella  C.  Jourdan,  she  and  the  heirs  at  law  bad  united  in  a 
conveyance  of  the  premises  to  a  third  person,  would  that  liave  deprived  the 
plaintiff  of  her  inchoate  right  of  dower?  Clearly  not,  for  the  statute  above 
set  forth  expressly  saya  tliat  no  act,  deed,  or  conveyance  executed  or  per- 
formed by  the  husband  without  tite  assent  of  his  wife  shsiU  prejudice  the 
wife's  right  of  dower.  How,  then,  can  the  judgment  recovered  by  Marcella 
C.  Jourdan  have  any  greater  effect  than  such  conveyance  would  have  unless 
such  greater  effect  is  expressly  given  by  statute?  Again,  suppose  that  in  fact 
tiiere  was  a  will  with  a  provision  in  lieu  of  dower,  which  was  accepted  by 
Marcella  C.  Jourdan,  would  not  the  present  plaintiff,  if  she  had  been  made  a 
party  to  tlie  action  brought  by  Marcella  C.  Jourdan,  have  had  a  right  to  plead 
these  facts  as  a  defense  to  the  claim  of  dower  advanced  by  Marcella?  She 
clearly  would  have  had  such  right.  So,  upon  tbe  supposition  that  Marcella 
never  was  the  lawful  wife  of  John  Jourdan,  and  consequently  was  not  his 
widow,  would  not  that  have  been  a  defense  available  to  the  present  plaintiff 
against  tlie  claim  of  Marcella,  if  she  had  been  made  a  defendant  in  that  action  ? 
The  question  can  be  answered  only  in  the  affirmative.  The  plaintiff,  there- 
fore,  had  not  only  an  inchoate  right  of  dower,  but  also  certain  rights  for  the 
defense  of  the  same.  She  could  be  deprived  c^  none  of  these  rights  except  by 
some  express  provision  of  law,  and  the  appellant  has  wholly  taiM  to  show  any 
such  provison. 

It  finally  should  be  noticed  yet  that  the  judgment  relied  upon  by  the  appel- 
lant does  not,  in  terms,  bar  plaintiff's  right  of  dower.  It  decrees  that  all  the 
parties  to  the  action,  and  all  persons  claiming  under  them,  or  any  or  either  of 
them,  after  the  filing  of  tbe  notice  of  the  pendency  of  the  action,  shall,  upon 
the  sale  being  made,  be  Imrred  of  and  from  all  estate,  right,  title,  and  interest 
which  they  and  each  of  them  had  in  the  said  real  estate  at  the  time  of  the  sale. 
Inasmuch  as  plaintiff's  inchoute  right  of  dower  had  attached,  as  hereinbefore 
shown,  before  the  commencement  of  the  action  by  MarceDa,  and  before  the 
filing  of  the  notice  of  the  pendency  of  such  action,  it  was  a  prior  right,  and  as 
such,  the  language  of  the  judgment  does  not  cover  it.  In  no  aspect  of  the 
case,  therefore,  was  the  plaintiff  ever  deprived  of  her  inchoate  right  of  dower, 
and  consequently,  upon  tlie  death  of  her  husband,  it  became  her  right  to  bring 
an  action  for  the  recovery  and  admeasurement  of  such  dower.  For  the  rea- 
sons aforesaid,  the  interlocutory  judgment  made  in  this  action  is  clearly  right. 
The  action  of  the  referee,  under  and  in  pursuance  of  the  interlocutory  judg. 
ment,  presents  a  further  and  also  a  highly  interesting  question  as  to  the  ex- 
tent of  the  plaintiff's  right.  He  arrived  at  the  conclusion  that  the  plaintiff  is 
to  be  endowed  only  to  the  extent  of  one-eighteenth  of  the  premises  in  ques- 
tion, and  not  to  the  extent  of  one-twelfth,  as  claimed  by  the  plaintiff.  In  this 
he  is  clearly  right.  Moreover,  the  appellant  cannot  complain  of  it.  Upon  a 
review  of  all  that  bears  upon  this  branch  of  the  case,  no  error  appears  to  have 
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been  committed  to  the  prejudice  of  the  appellant.  The  reasons  which  led  th» 
referee  to  the  conelusibn  at  which  be  arrived  are  set  forth  in  an  opinion  de- 
livered by  him,  which  is  bo  exhaustive  of  the  subject  under  consideration  by 
him,  and  so  clear  and  convincing,  that  I  deem  it  wholly  onneceseary  to  make 
any  additional  renuurks.  The  jadgment,  interlocutory  judgment^  and  the  w> 
der  appealed  from,  should  be  atflrnted,  with  coets.    AH  conour. 


Thorp  v.  Bilet. 
(/Superior  Court  of  New  York  City,  Oeneral  Term.   October,  1888.) 

1,  Dbposizion— ALiow^jtOB  or  Ij^tekbooatoribs — Stipulations. 

In  an  action  for  money  received,  the  answer  alleged  the  rendition  of  servioes  bj- 
defendant  In  procuring  for  plaintiff  a  business,  in  consideration  of  which  plaintiff 
agreed  that  defendant  should  retain  the  money  sued  for,  sod  that  pkdntift  had  re- 
ceived advantages  to  that  amount,  which  be  had  not  restored.  Held,  that  inter- 
rogatories relative  to  the  value  of  the  business  to  plslntifl  were  pertinent,  and  that- 
they  shonM  not  be  disallowed  on  plaintiff's  stipulating  that  the  vahie  of  the  busi- 
ness was  of  the  amount  sued  for. 

9»  SAMa— SBTTLBMaNT  OW  IKTSBBOOATOKISS— AHSWSB. 

On  the  settlement  of  Interrogatories,  the  sufflcieney  of  the  answer  should  not  b»- 
oonsldered,  but  the  pertinency  of  the  Interrogatories  to  the  Issue  as  made  Is  alono 
to  be  considered. 
8.  Sams— AffbaI/— Rbview  or  Okder. 

An  order  settling  Interrogatories  to  a  foreign  witness  may  be  reviewed  om  appeab 
to  the  general  term. 

Appeal  from  special  term. 

Action  by  William  P.  Thorp  against  Henry  A.  Biley.  The  complaint  al- 
leged that  on  September  24, 1885,  plaintifF,  being  then  an  infant  of  the  age  of 
20  years  and  two  months,  intrusted  to  defendant  ^2,500  for  investment  in 
the  north-west;  that  $1,500  Iiave  been  repaid;  that  after  plHintilT  became  of 
age  he  demanded  the  remaining  $1,000,  but  defendant  has  refused  to  pay  ths 
same,  and  to  give  him  securities  therefor.  The  answer  admitted  the  receipt 
of  the  9*2,600,  and  the  repayment  of  tlie  $1,500;  and  for  a  sepurate  defense^ 
among  others,  alleged  that  between  August  1,  1885,  and  November  24,  1885, 
in  pursuance  of  plaintiff's  expressed  desire  to  engage  in  banlcing  in  the  north- 
west, among  the  banliers  and  real-estate  dealers  of  which  defendant  had  a 
consideralrie  acquaintance,  and  in  pursuance  of  plaintiff's  request  for  defend- 
ant's advice  and  assistance  therein,  defendant  rendered  pei-sonal  services  to 
plaintiff  almost  continuously,  and  that  it  was  agreed  that  plaintiff  and  de- 
fendant should  visit  the  north-west  in  company,  and  that,  if  plaintiff  shouU 
secure  a  buaiuees  there,  defendant  should  receive  for  bis  servieefl  an  interest 
of  $1,000  in  such  business,  on  which  he  should  receive  his  proportion  of 
profits,  but  should  receive  nothing  if  such  business  was  not  obtained;  that 
the  visit  was  made,  and,  as  a  result  of  defendant's  efforts,  plaintiff,  in  De- 
cember, 1885,  seenred  a  basineas,  and  iDecame  president  and  part  owner  of  » 
bank,  in  Iroquois,  Dale.;  that  in  December,  1885.  the  parties  agreed  that,  in 
consideration  of  defendant's  release  of  his  claim  to  an  interest  of  $1,000  Ib 
the  business,  defendant  should  receive  $1,000  in  cash,  the  balance  of  the  orig- 
inal deposit,  after  deducting  $1,500,  which  defendant  then  agreed  to  send  to 
plaintiff,  and  defendant  agreed  to  release  his  interest  in  such  business;  that, 
under  such  agreement  plaintiff  has  received  advantages  of  the  value  of  $1,000, 
which  he  retains,  and  has  not  offered  to  restore;  and  that  all  such  agreements 
were  ratified  by  plaintiff  after  attaining  bis  majority.  Defendant  asked  tor  the 
settlement  of  interrogatories  to  a  witness  in  Iroquois,  Dak.;  and  among  them 
defendant  proposed  to  ask  the  witness  whether  a  banking  business  at  Iroquois 
was  a  paying  or  a  losing  one,  and  the  amount  of  the  capital  and  net  proBt9 
thereon  during  the  year  1885,  and  in  December  of  that  year,  and  what  were 
the  proepeets  of  the  business  at  the  latter  time;  wliether  plaintiff  became  in- 
terested in  the  businees,  and  what  he  was  to  contribute,  and  what  his  inter- 
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est  and  salary  were  to  be;  what  was  the  stock  of  the  bank,  and  whether  plain- 
tiff was  a  stockholder,  and  the  amount  of  bis  stock,  and  the  amount  paid  in 
upon  it,  and  what  dividends  have  been  paid  thereon,  and  the  value  of  the 
stock  at  various  times  from  March  1,  1886,  to  March  1,  1888;  what  moneys 
bave  been  paid  plaintiff  as  salary:  wliat  are  the  present  condition  of  the  bank, 
the  amount  of  its  profits  and  surplus,  and  undivided  profits.  These,  and 
other  questions  in  the  same  line,  were  objected  to  as  immaterial,  and  were 
disallowed;  plaintiff  having  filed  a  stipulation  that  the  banking  business  ob- 
tained by  him  was  of  the  value  of  $1,000.  Defendant  appeals  from  the  order 
settling  the  interrogatories. 

Argued  before  Sedgwick,  C.  J.,  and  Ingrahau,  J. 

A.  Walker  Otis,  for  appellant.    Francis  Speir,  Jr.,  for  respondent. 

Feb  GiniiAU.  The  disallowance  was  made  upon  the  settlement  of  the  in- 
terrogatories, and  an  order  disallowing  the  interrogatories  was  entered. 
Uline  v.  Railroad  Co.,  79  N*.  Y.  179.  determines  that  such  an  order  can  be 
revised  upon  appeal.  The  order  did  not  disallow  the  interrogatories  abso- 
lutely, as  not  pertinent  to  the  issue.  They  appear  to  be  pertinent  to  the  is- 
sue. They  were  disallowed  on  the  condition,  which  was  complied  with,  that 
plaintiff  should  file  a  stipulation  "tliat  the  banking  business  obtained  by  the 
plaintiff  in  Iroquois,  Dak.,  was  of  the  value  of  $1,000."  It  does  not  with 
certainty  and  beyond  doubt  appear  that  this  admission  would  avail  to  support 
the  answer  as  much  as  would  answers  to  the  interrogatories,  if  they  should 
be  favorable  to  defendant.  Assuming,  but  not  deciding,  that  the  defendant 
might  be  forced  to  take  an  admission  of  a  fact,  instead  of  evidence  of  the 
fact,  there  should  be  no  manner  of  doubt  that  the  admission  would  benefit 
the  defendant  to  the  same  extent  that  the  evidence  would.  On  the  issues  as 
made,  the  fact  that  the  business  was  worth  only  $1,000  would  not  be  as  im- 
portant to  defendant  as  proof  that  it  was  worth  $10,000  or  more  than  $1,000. 
There  might  be  at  least,  under  the  evidence,  circumstances  which  could  be 
considered  by  a  jury  as  to  the  probability  that  the  plaintiff  made  tlie  arrange- 
ment pleaded  in  the  answer.  On  the  settlement  of  interrogatories,  the  suffi- 
ciency of  the  answer  as  a  defense  should  not  be  considered.  The  pertinency 
of  the  proposed  interrogatories  to  the  issue,  as  made,  is  alone  to  be  deter- 
mined. In  the  present  case,  the  proposed  admission  did  not  embrace  profits 
from  the  business  acquired  by  the  plaintitT.  Answers  to  the  interrogatories 
might  have  disclosed  that  plaintiff  did  receive  profit,  and  the  answer  set  up 
as  a  defense  the  receipt  of  such  profits.  The  order  should  be  reversed,  with 
$10  costs,  and  the  interrogatories  excluded,  should  l>e  allowed. 


Watts  o.  Knevaus  et  al. 

(Superior  Court  of  New  York  City,  aeneral  Term.    October  25, 1888.) 

I.  Discovert— To  Eitable  Dbfbndants  to  Answbk. 

On  motion  that  plaintiff  be  required  to  deposit  with  the  derk  the  agreement  on 
which  his  cause  of  action  is  based,  for  the  purpose  of  enabling  defendants  to  frame 
an  answer,  where  the  principal  defendant's  alBdavit  alleges  that  he  never  made  the 
agreement*  a  discovery  will  be  denied,  m  the  answer  can  be  made  without  It. 
3.  Samb— Vacation  o*  Obdeb. 

Where  it  appears  from  the  afSdavits  that  plaintiff  has  not  the  control  or  posses- 
sion of  the  agreement,  it  is  proper,  under  Code  Civil  Froc  N.  Y.  %  806,  ao  provid- 
ing, for  the  judge  who  granted  a  discovery  to  vacate  the  order. 

Appeal  from  special  term. 

Action  by  .lames  li.  Watts  against  Caleb  B.  Rnevals,  trustee,  and  others, 
to  recover  damages  for  breach  of  a  written  agreement  alleged  to  have  been 
made  by  defendant  as  trustee  for  himself  and  others  with  the  firm  of  Cald- 
well, Weston  &  Co.,  of  which  firm  plaintiff  was  the  successor,  in  regard  to 
the  disposal  to  said  firm  of  the  entire  output  of  the  "Primrose  Colliery,"  oon- 
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trolled  by  the  defendants.  An  order  requiring  plaintiff  to  deposit  with  the 
clerk  the  agreement  on  which  the  action  was  based,  was  vacated  by  tlie  court. 
On  the  motion  the  allegation  of  plaintiff  alleged  that  plaintiff  had  not  seen 
the  instrument  referred  to  since  IU85;  that  he  had  not  bad  it  in  his  possession 
or  under  his  control;  and  that  it  was  not  then  in  his  possession  or  control;  and 
tliat  plaintiff,  at  the  time  of  making  the  affidavit,  did  not  have  it  in  bis  pos- 
session or  under  his  control,  and  he  did  not  know  where  it  was.  From  the 
order  vacating  said  order  defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Truax  and  Inorahah,  JJ. 

James  W.  Perry,  for  appellants,  ffoodrieh,  Deady  &  Goodrich,  for  re- 
spondent. 

Peb  Gubiah.  The  application  for  the  discovery  was  professed  to  be  made 
for  the  purpose  of  enabling  the  defendant  to  frame  an  answer.  The  affidavit 
of  the  principal  defendant  shows  that  the  answer  can  be  made  without  a  dis- 
covery,  for  he  avers  that  the  agreement,  or  alleged  agreement,  asked  to  be  dis- 
covered, was  never  made  by  him.  Whetlier  or  not  there  should  be  relief  after 
issue  joined  is  not  t)efore  the  court.  Further,  the  court  below  was  right  in  set- 
ting aside  the  order  upon  its  finding,  from  the  affidavits,  that  the  plaintiff  had 
not  the  possession  or  control  of  the  instrument  in  question.  Code  Civil  Proc. 
I  806.  The  proof  on  this  subject  was  of  such  a  nature  that  the  conclusion 
of  the  conrt  below,  as  to  the  fact,  cannot  be  reversed.  The  order  should  be 
affirmed,  with  #10  costs,  and  disbursements  to  be  taxed. 


Hall  «.  Sexton. 

(Superier  Court  of  New  York  City,  Special  Term.    December  26, 1888.) 
iHjrRCTioN—DiBCONTiNUAKCii— Action  on  Bond. 

Under  Code  Civil  Proo.  N.  T.  {  630,  providing  that  an  applicant  for  an  injunction 
shall  file  an  undertaking  to  pay  the  party  enjoined  sncta  damages  as  he  may  sustain 
by  reason  of  the  injunction,  if  the  court  finally  decides  that  the  appUoant  was  not 
entitled  thereto,  defendant  is  not  entitled  to  a  reference  to  ascertain  damages,  when, 
after  the  general  term  has  affirmed  the  order  continuing  the  injunotion,  plaintiff  has 
discontinued  the  action,  since  there  tias  heen  no  decision  adverse  to  his  right  to  the 
injunction. 

On  application  of  Elizabeth  A.  Hall,  plaintiff,  an  injunction  was  issued  to 
restrain  Mary  Sexton ,  defendant,  from  cutting  off  plaintiff's  sewer  connection, 
which  was  continued  pending  the  iiction;  the  order  continuing  it  being  af- 
firmed by  the  general  term.  Thereafter,  on  plaintiff's  application,  the  action 
WHS  discontinued  on  terms  with  which  plaintiff  has  complied.  Defendant 
moves  for  a  reference  to  ascertain  damages  sustained  by  her  by  reason  of  said 
injunction. 

Joneph  P.  Fallon,  for  the  motion.     Charles  M.  Hall,  eontra. 

Truax,  J.  Section  620  of  the  Code  of  Civil  Procedure  provides,  in  a  case 
of  this  kind,  that  the  party  applying  for  an  injunction  must  give  an  undertak- 
ing, executed  by  him,  or  by  one  or  more  sureties,  to  the  effect  that  the  plain- 
tiff will  pay  to  the  party  enjoined  such  damages,  not  exceeding  a  sum  specified 
in  the  timlertaking,  as  he  may  sustain  by  reason  of  the  injunction,  if  the  court 
Unally  decides  that  the  plaintiff  was  not  entitled  tliereto. 

The  defendant  contends  that  the  discontinuance  of  the  action  by  plaintiff  is, 
in  effect,  a  decision  by  the  court  that  the  plaintiff  was  not  entitled  to  the  in- 
junction; and  cites  several  authorities  to  sustain  that  proposition.  But  none 
of  the  cases  cited  by  him  present  the  same  state  of  facts  that  is  presented  in 
tills  case.  In  Palmer  v.  Foley,  71  N.  Y.  106,  an  injunction  was  obtained. 
On  appeal  to  the  general  term,  the  order  of  injunction  was  modified,  and  de- 
fendant was  allowed  to  put  in  a  supplemental  answer,  on  condition  that  the 
plaintiff  might  discontinue  on  payment  of  costs.    The  answer  was  served. 
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After  tinak  an  orderof  .disoontLauance  was  entered  on  conaeat,  and  on  payment 
of  costs.  It  was  claimed  by  tbe  defendant  that  wbat  was  done  was  equivalent 
to  tbe  court's  flaally  deciding  that  the  plaintiff  was  not  entitled  to  tbe  injunc- 
tion. The  Qonrt  ot  i^peals  said:  "Cases  are  cited  wtiicb  almost  hold  to  that 
«9ect.  In  moat  of  them  there  was  gome  action  of  tbe  court  upon  tbe  validity 
<tr  merit  of  the  injunction  order  adverse  to  the  plaintiff's  right  to  have  bad  it 
flowed.  The  plaintiC,  after  such  action,  discontinued  of  bis  own  motion, 
and  presumably  in  consequence  thereof."  The  court  of  appeals  held  that  the 
>court  below  erred  in  holding  that  tbe  discontinuance  was  an  adjudication  by 
tbe  court,  or  equiv^ent  to  one,  that  plaintiff  was  not.  in  tbe  first  instance, 
-entitled  to  an  injunction,  and  it  reversed  the  order  granting  a  reference.  lo 
.Benedict  v.  Benedict,  15  Hun,  805,  affirmed  in  76  N.  Y.  600,  there  had  been 
■a  refeience  to  a  raferae,  and  there  had  been  an  order  of  reference  to  bear  and 
•determine  the  aotiosu  and  tbe  referee  bad  reported  that  the  verbal  contract  be- 
tireen  tbe  parties  was  void,  and  refused  to  decree  a  specific  performance.  Tiie 
•court  held  ifloe  15  Huo.  307)  that  the  referee  tiad  decided  nothing  oonoeming 
■aaid  injunctions;  that  tbe  judgment  entered  on  the  report  oif  the  referee  did 
■not  in  any  ntanoer  refer  to  said  injunctions,  or  ettber  of  theuu  and  that,  ac- 
-«ording  to  the  coadittoos  of  the  undertaking,  there  must  be  a  final  deoiaian,— 
ibat  iB,  one  usde  at  tbe  termination  of  tbe  action ;  and  tbe  decision,  in  order 
to  authoriie  an  action  en  tbe  undertaking,  must  be,  in  effect,  that  the  plaia- 
ftift  was  not,  at  tihe  time  of  obtaining  tbe  injunction,  entitled  thereto.  In 
Johnson  v.  EUoood,  82  X.  7.  362,  a  temporary  injunction  was  dissolved  bj^ 
stipulation,  on  the  termination  of  another  suit.  Motion  was  then  made  to 
'  dismiss  the  complaint,  and  an  order  was  granted  on  defendant's  motion  dis- 
continuing the  action.  Judgntent  of  disoontinuance  was  entered,  and  then 
an  order  of  reference  as  to  damages  was  granted.  It  was  held  by  the  court  of 
.sppeals  that  the  same  was  improperly  granted,  because  it  had  not  been  finally 
liecided  that  plaintiff  was  not  entitled  to  the  injunction.  In  Waterbury  v. 
Boulter,  10  Hun,  262,  tbe  court  refused  to  continue  a  prelimlnaiy  injunction, 
.and  dissolved  the  same,  and  g^ve  plaintiff  leave  to  discontinue  the  action.  It 
'Was  there  held  that  plaintiff  was  entitled  to  a  reference  as  to  damages,  because 
'"by  tbe  ordea  utade  denying  tbe  continuance  of  tbe  injunction,  and  discon- 
-tlnuingthe  action,  it  did  finally  appear  that  the  plaintiff  was  not  entitled  to 
the  injunction."  In  tbe  case  of  Carpenter  v.  Wriifkt,i  Bosw.  655,  tbe  in- 
junction, on  miotLoB  of  defendants,  and  on  a  hearing  of  all  the  parties  on  tbe 
<nerits,  was  vacated  by  tbe  order  of  the  court,  and  thereafter  an  order  was  en- 
tered, at  the  plaintiff's  instance,  discontinuing  the  action  on  payment  of  de- 
fendant's costs.  The  court  held  that  this  whs  in  effect  a  determination  that 
the  plaintiff  was  sot  entitled  to  the  order  of  injunction.  In  tbe  case  of  iSfaaiii- 
JShip  Co.  V.  Toel,  85  N.  Y.  646,  the  application  by  the  defendants  for  a  refer- 
•ence  to  ascertain  damages  sustained  by  the  injunction  was  not  opposed.  Tbe 
referee's  report  was  confirmed  at  the  special  term,  and  plaintiff  appealed  from 
«ucli  order  to  tbe  general  term,  and  there  thedamagea  were  reduced,  and  plain- 
tiff then  appealed  to  the  court  of  appeals,  so  that  on  tbe  appeal  to  that  court 
tbe  only  question  there  to  be  determined  was  whether  tlie  court  at  special  term 
<erred  in  confirming  the  report,  and  whether  the  order  at  general  term  was 
-orroneous.  Tlie  court  of  appeals  said  (see  page  647)  that  the  only  matter  liti- 
gated before  tbe  referee  was  the  amount  of  damages;  and,  furtlier:  "We 
«annot  Inquire  now  whether  or  not  the  plaintiff  was  in  fact  entitled  to  tbe  in- 
junction. That  matter,  for  the  purpose  of  this  proceeUiug,  has  Iteen  conclu- 
sively established  against  tlie  plaintiff."  In  Hope  v.  Acker,  7  Abb.  Pr.  308, 
this  court,  at  special  term,  said  that  "a  discontinuance  terminates  an  action 
to  all  purposes,  and  operates  to  dissolve  an  injunction.  •  *  •  If  such  facts 
^ive  the  defendant  a  right  to  damages  upon  tbe  undertaking,  be  must  estab- 
Jisli  it  by  action  thereon."  The  question  now  before  me  was  not  before  the 
«ourt  in  Hope  v.  Acker.    I  am  of  the  opinion  that,  before  an  order  of  refec- 
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ence  can  be  granted  in  an  action  of  this  kind,  there  must  be  some  determina- 
tion by  ibe  eouit  Uiat  tfa*  jixlBiiM  ma  not  catttied  to  the  in  J  a  notiim,  and  that 
such  fact  has  not  been  decided  in  this  ease.  It  is  not  enough  that  the  plain- 
tiff has  discontinued  the  action.    The  motion  is  denied,  but  without  costs. 


Bbbkesb  et  (xl.  V.  Bloom  et  dl. 
{OUv  Oaurt  of  Nwu  Torh,  SptotcA  Ttrm.    twaaMrj,  U89.) 

NBW  TRlili— NBWI.T-DISCOVBRBD  Etidknos. 

A  new  trial  will  not  be  granted  to  plalntMi for  ■mititw aad newiy-dtonevww* ar^ 
dmtoe  wbere  the  defense  was  plaiBl;ir  pleaded,  and  tfae  new  wltnees  i»  a  atep-son  of 
e*e  ot  plaintlffg,  and  reeldes  with  hun,  and  the  new  doeiiBieiitai7  eTidenee  iaa  bill 
at  aale,  which  was  on  record  at  the  time  of  trial. 

Aotton  bj  Albeit  Behrena  and  others  against  Simon  H.  Bloom  and  others. 
Yetdict  and  Judgment  were  for  defendants,  and  plaintiffs  more  for  a  new 
trial  on  the  ground  of  surprise  and  newly-discovered  evidence. 

J.  C.  iioMMfttfim,  for  the  moUoo.    Datid  LaveHtriU,  opposed. 

MoAdam,  C.  J.  There  ia  no  accommodating  rule  of  practioe  that  permits 
«  plaintiff  to  proceed  to  trial  .but  half  prepared  to  meet  a  defense  intelligently 
pleaded,  and,  if  Tictorioas,  retain  the  verdict  In  his  favor,  but.  tf  defeated. 
make  his  want  of  preparation  ground  for  a  new  trial  simply  because  the  defeat 
was  unexpected,  and  therefore  a  "surprise, "  which  other  existing  evidence, 
that  full  preparation  and  diligence  would  hare  brongbt  forward,  might  have 
prevented.  The  subsequent  disclosure  of  such  evidence  often  brings  with  it 
proof  that  the  party  not  producing  it  was  gallty  of  neglect, — a  circumstance 
that  deprives  the  discovery  of  all  merit.  Finding,  after  a  trial,  that  which 
could  have  been  as  readily  found  before,  does  not  make  the  evidence  "newly- 
discovered,"  within  the  rule  authorizing  a  new  trial;  for  itmust  affirmatively 
appear,  before  the  applicant  is  entitled  to  any  relief,  that  it  was  not  owing  to 
the  want  ot  diligence  that  the  evidence  was  not  produced  at  the  trial.  The 
trial  of  an  issue  of  fact  is  not  an  experiment,  to  he  repeated  if  unsuccessful, 
but  a  serious  ordeal  requiring  preparation  and  care,  involving  time,  trouble, 
and  expense,  not  only  to  the  parties  litigant,  but  to  the  county;  and  every  ef- 
fort should  be  exerted  to  bring  forward  the  necessary  proofs,  end  and  document- 
ary, to  make  it.  as  the  law  intended  it  should  be,  the  final  determination  of 
the  Issues  involved,  leaving  to  the  appellate  tribunal  its  appropriate  duty  of 
determining  whether  any  and  what  errors  were  comn)itted  that  may  have  in- 
fluenced the  verdict,  or  prejudiced  the  defeated  party.  Kurzman,  the  new 
witness,  is  the  step-son  of  the  senior  plaintiff,  and  resides  with  him,  and  the 
new  documentary  proof  is  a  bill  of  sale  which  was  on  file  in  the  register's  of- 
fice at  the  time  of  the  trial.  Both  could  have  been  produced  by  the  exercise 
of  ordinary  diligence,  wliich.  in  the  sense  here  employed,  means  the  use  of 
"forethought, "  and  not  "afterthought. "  If  every  defeated  litigant  is  to  have 
a  new  trial  simply  because  he  has  since  discovered  some  witness  or  document 
whereby  he  could  have  made  the  weak  points  in  his  case  stronger,  or  (to  use 
a  common  phrase)  because  his  aftersight  was  better  than  his  foresight,  but 
few  verdicts  would  be  allowed  to  stand.  The  new  evidence  is  not  of  that  con- 
trolling character  which  carries  with  it  the  belief  tiiat  its  presentation  at  the 
trial  would  necessarily  change  the  result,  and  there  is  no  just  reason  why  the 
plaintiffs  should  be  again  allowed  to  experiment  with  anew  jury  no  tlie  mere 
chance  that  they  may  come  to  a  conclusion  different  from  the  first.  For 
these  reasons  the  motion  for  a  new  trial  upon  the  ground  of  surprise  and  of 
newly-discovered  evidence  must  be  denied.  See  Whitney  v.  Saxe,  2  N.  Y. 
Sapp.  653.  and  cases  cited. 
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NOMBIOB  9.  SnFBBKB  LODOK  KNISHTS  AMD  LADIBB  OF  HOMOB. 

iCiby  Court  of  New  York,  Trtai  Term.    January,  1889.) 

1.  ISBUBAHOS — ^HUTUiX  BUXKPIT  SOOIBTIES — FaLSB  RbPBESBSTATIOITS. 

A  statement  in  an  applioation  for  membership  in  a  benerolent  society  that  the 
appUoant  has  not  been  attended  by  a  physician  for  nine  years  is  material  to  the 
risk;  and  the  applicant  having  been  atteikded  by  yarious  physidans  professionally 
several  times  wiuiin  a  few  months  previously,  and  havbig  died  within  three  months 
afterwards,  the  membership  oertuloate  is  void,  whether  the  statement  is  a  war- 
ranty or  representation.* 
lb  Bams— CoRTiuoT— Rboitjiu  of  Cbbtifkutb. 

Where  the  constitution  of  a  benevolent  society  requires  each  member  to  procure 
a  oertifloata  from  the  subordinate  medical  examiner,  after  examination  by  the  lat- 
ter, and  provides  that,  if  the  medical  examination  is  approved  by  the  supreme 
medioal  examiner,  the  applicant  shall  be  entitled  to  the  relief  fund,  otherwise  not, 
and  tiie  oertiflcate  requires  the  Insured  to  oomplv  with  aU  the  rules  and  require- 
ments of  the  society,  the  representations  by  the  insured  in  his  medical  examina- 
tion are  made  the  basis  of  the  contract,  thougn  the  oertifloate  does  not  refer  to  them. 

&  SAMB — ^BVIDBNOB — PhTBIOIANB. 

In  an  action  on  a  life  insurance  policy,  defendant  may  prove  by  physloians  that 
they  attended  the  insured  professionally,  though  information  aoquued  In  such  at- 
tenoanoe  cannot  be  disclosed  under  Code  Civil  Proo.  1 8S1. 

Action  by  Henry  Numrlch,  Sr.,  individuHlly,  and  as  guardian  of  hia  chil- 
dren, against  The  Supreme  Lodge  Knights  and  Ladies  of  Honor. 

The  defendant  is  a  benevolent  society  created  under  the  laws  of  the  state  of 
Missouri,  having  subordinate  lodges  throughout  the  country.  On  November 
23,  1886,  (Caroline  Numrich  became  a  memlier  of  Tbusnelda  Lodge  No.  726. 
located  in  the  city  of  New  York,  having  previously  passed  the  required  med- 
ical examination,  and  having  satisfactorily  answered  the  questions  put  to  her 
in  writing  by  the  medical  examiner.  On  the  same  day  the  defendant  exe- 
cuted and  delivered  to  the  said  Caroline  Numrich  a  certiticate  of  memberstiip 
or  policy  in  writing,  in  and  by  which  it  agreed  and  declared  that  the  said 
Caroline  Numrich  was  entitled  to  all  the  privileges  of  membership  in  the  de- 
fendant corporation,  and  to  participate  in  its  relief  fund  to  the  amount  of 
81,000,  and  that  said  sum  on  her  death  would  be  paid  to  her  hustwnd  and  her 
children,  the  plaintiffs  herein.  The  said  Caroline  Numrich  continued  to  be 
a  member  in  good  standing  of  the  defendant  corporation  and  lodge,  up  to 
the  time  of  hei'  death,  which  occurred  February  6,  1887.  The  defendant  re- 
ceived proper  proofs  of  death  and  demand  fur  payment,  but  refused  to  pay 
the  stipulated  insurance  benetit  for  reasons  which  appear  in  their  answer, 
substantially  as  follows:  The  applicant  in  her  application  for  memlwrship, 
made  at  the  inception  of  her  entry  into  the  order,  according  to  section  1,  art. 
6,  of  the  constitution,  governing  subordinate  lodges,  "expressly  agrees  and 
contracts  that  any  untrue  or  fraudulent  statement  or  concealment  of  facts 
made  by  her  in  said  application,  or  in  her  medical  examinHtion,  shall  forfeit 
all  rights  of  herself  or  her  family  or  dependents  to  all  benefits  and  privileges 
therein;"  and  this  was  followed  up  by  her  application  to  participate  in  the  re- 
lief fund,  in  which  slie  agreed  that  her  answers  to  the  questions  propounded 
were  fully  correct  and  true,  and  that  they  were  the  express  condition  and 
warranty  upon  whicli  she  was  to  become  entitled  to  participate  in  its  relief 
fund,  as  the  constitution  and  laws  of  the  order  provide.  The  evidence  shows 
that  the  policy  issued  by  the  defendant  was  based  on  these  applications,  and 
the  answers  thereto,  although  the  policy  does  not  refer  to  them.  The  defend- 
ant claims  that  the  insured  was  guilty  not  alone  of  a  fraudulent  concealment 
of  material  facts,  but  also  of  a  positive  breach  of  the  condition  and  warranty. 

'Respecting  false  representations  as  to  health  and  habits  In  applications  for  life  in- 
surance, as  avoiding  the  policy,  see  Hoffman  v.  I^egion  of  Honor,  85  Fed.  Rep.  253,  and 
note;  Insurance  Co.  v.  Daviess'  Ex'r,  (Ky.)  9  S.  W.  Rep.  818,  and  caaea  cited;  Beoaflt 
Ass'n  V.  Parks,  (Me.)  16  AU.  Rep.  339. 
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in  terms,  in  answering  Incorrectly  and  untruthfu]Iy  the  following  questions: 
"(1)  How  long  since  were  you  attended  by  a  physician,  or  have  prufessionally 
consulted  one?  Answer.  Nine  years  ago,  by  Dr.  Hitchcock.  (2)  Are  you 
in  good  health  now?  A.  Yes.  (8)  Do  you  usually  enjoy  good  health?  A. 
Yes. "  The  defendant  also  claims  that  the  effect  of  an  untruthful  answer  to 
either  of  these  questions  was  directly  brought  to  the  notice  of  the  applicant 
by  the  last  question  put  to  her,  viz.:  "Do  you  know,  if  you  have  not  an- 
swered all  the  questions  in  this  application  correctly  and  truthfully,  that  your 
certificate  is  null  and  void?  A.  Yes."  The  evidence  to  sustain  this  de- 
fense shows  that  from  about  July,  1886,  until  about  the  time  when  the  in- 
sured WHS  examined  by  the  lodge  examiner  of  the  defendant,'  preparatory  to 
her  admission  to  the  defendant's  order,  and  after  that  and  up  to  the  time  of 
her  death,  she  had  been  attended  by  several  physicians  for  some  ailment,  the 
exact  nature  or  character  of  which  could  not  be  disclosed  under  the  provis- 
ions of  the  Gode.  The  defendant  claims  that  the  ailment  must  be  assumed 
to  be  serious,  because  it  was  speedily  followed  by  death.  The  case  turns  upon 
the  effect  of  tbe  representations  made  in  writing,  particularly  the  one  in 
answer  to  the  question  as  to  when  the  insured  last  consulted  or  was  attended  to 
by  a  physician,  and  the  testimony  of  the  different  witnesses  clearly  establishes 
that  this  representation  (if  no  other)  was  untrue  at  the  time  it  was  made.  By 
Code  Civil  Proc.  N.  Y.  §  834,  "a  person  duly  authorized  to  practice  physic  or 
surgery  shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity. " 

Donahue,  Neuxsombe  <t  Cardozo,  for  plaintiff.  A.  HolzU  and  H.  P.  Lip' 
pold,  for  defendant. 

McAdau,  C.  J.,  {after  stating  the  facts.)  The  distinction  between  a  war- 
ranty and  a  representation  is  that  the  former  is  contained  in  and  forms  part 
of  the  contract,  and  must  be  complied  with,  whether  material  to  the  risk  or 
not,  while  the  latter  is  outside  of  the  contract,  and  is  immaterial,  whether  it 
is  true  or  false,  unless  material  to  the  risk.  Chase  v.  Insurance  Co.-,  20  N. 
Y.  67:  Campbell  v.  Insurance  Co.,  98  Mass.  389.  The  difference  between  a 
certificate  of  membership  in  a  beneficial  association  and  a  life  policy  is  that, 
in  the  latter,  the  rights  of  the  beneficiary  are  fixed  by  the  policy,  while  in  the 
former  they  depend  upon  the  constitution  and  by-laws  of  the  society.  ■  Bene- 
fit Ass'n  V.  Bwkart,  10  N.  E.  Bep.  79,  cited  with  approval  in  Grossman  v. 
Supreme  Lodge,  13  N.  Y.  St.  Rep.  596.  I  n  this  view  of  the  law,  the  fact 
that  tbe  certificate  or  policy  sued  upon  does  not  refer  to  the  application,  and 
make  it  part  and  parcel  of  the  contract,  is  not  of  paramount  importance;  for 
the  policy  in  terms  requires  that  the  insured,  while  a  member  of  the  order, 
shall  comply  with  all  the  rules  and  requirements  thereof.  The  constitution 
governing  subordinate  lodges  requires  each  member  of  the  order  to  procure  a 
certificate  of  his  physical  condition  from  tbe  subordinate  medical  examiner, 
after  undergoing  an  examination  by  him,  and  provides  that,  "if  said  medical 
examination  is  approved  by  the  supreme  medical  examiner,  the  applicant 
shall  be  entitled  to  the  relief  fund;  otherwise  the  applicant  is  declared  ineli- 
gible, except  as  a  social  member."  Ai-ticle  6,  §  1.  The  examination,  re- 
duced to  writing  by  tbe  subordinate  medical  examiner,  is  sent  by  him  to  the 
supreme  medical  examiner,  and,  if  approved  of  by  him,  it  is  sent  to  the  su- 
preme secretary,  who  transmits  the  report  to  the  secretary  of  the  subordinate 
lodge,  and  the  certificate  or  policy  is  thereupon  issued  to  the  successful  can- 
didate. Const.  Supreme  Lodge,  art.  9,  §  7.  Tbe  entire  scheme  shows  that 
tbe  answers  of  the  applicant  are  made  the  basis  of  the  contract,  and  are  re- 
garded by  the  supreme  medical  examiner  and  by  tbe  lodge  as  conditions  pre- 
cedent to  the  contract,  and  that  any  untrue  declaration  by  tbe  applicant  in  i«- 
gard  to  his  physical  condition  oiterales  as  a  fraud  upon  it.     The  representa- 
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(Jon  made  by  the  inanred,  that  she  bad  not  been  attended  to  by  a  pbyaicSan 
far  nine  years,  was  material.  It  was  ealcnlated  to  induoe  the  belief  that  her 
general  health  had  been  good  for  aeonaiderable  period  of  time,  and.  appear- 
ances favoring  tliat  conclusion,  the  risk  seemed  to  be  a  fair  one  for  the  defend- 
ant to  assume.  The  representation  waa  the  baais  of  the  contract,  (Bliss.  Ins. 
g  293,)  and,  if  in  the  nature  of  a  warranty,  it  is  praetically  conceded  that  the 
policy  was  in  consequence  avoided.  Valton  r.  In»urane»  Co.,  20  N.  Y.  32: 
Hom  T.  Ituunmce  Co..  64  Barb.  81;  Smith  T.  Ituuranoe  Co.,  49  N.  Y.  211; 
Ctuhmau  V.  Ituuremee  Co.,  6S  K.  Y.  405;  Barieau  v.  Iniurance  Co.,  67  X. 
Y.  595;  Armour  v.  Intwrtmce  Co.,  90N.  Y.450:  Bdington  t.  Iruuranae Co., 
100  N.  Y.  536.  3  N.  E.  B^.  815:  Dvoight  T.  Inmranoe  Co.,  103  N.  Y.  341, 
6  N.  £.  Bep.  654 ;  Iiuurance  Co.  ▼.  Ftmrn,  91  U.  8. 510 ;  Jeffrlea  v.  Inmrauee 
Co.,  22  Wall.  47;  Uarrit  v.  Soeieig,  8  Han.  724;  Matter  v.  AMtociaUon,  49 
Hun,  386,  2  N.  Y.  Sapp.  79. 

In  this  caae  it  is  not  important  whether  the  statement  made  by  the  insured 
is  regarded  as  a  warranty  or  a  repnsentation;  for  being  the  basis  of  the  con- 
tract, and  false  in  a  mateidal  respvct.  It  defeats  the  action,  whether  more  prop- 
erty called  by  the  oat  naine  or  ttie  otber.  It  is  tlienfon  unneoesaary  to  de- 
cide under  which  head  it  falls.  The  atatement  was  nuterial  to  the  liak,  and 
ooeaboot  which  the  insured  couldnot  have  beea  mistalnn.  The  ovideBoe  shows 
that  the  plaintiff  called  Qtc  times  for  medical  treatment  at  the  German  Foty- 
cllnic,  favwit,  on  October  12,  21,  ]f  ov«Bbtt  4, 9.  and  15. 188&  She  was  also 
attended  by  Dr.  Ooden  in  July.  1886.  and  by  Dr.  Schmidt  In  the  early  part  of 
October,  1886.  If  she  had  answered  that  ahe  had  bean  profeasiooiUy  at- 
tended at  tbeae  aeveral  times,  the  medical  examiner  oi  tte  liefendant  might, 
and  probably  would,  have  made  a  more  searching  medial  examination,  or 
consulted  these  gentlemen,  or,  without  going  to  further  trouble,  might  have 
declined  the  risk  entirely.  Her  aaswen  are  supposed  to  hsre  influenced  his 
judgment  awe  or  leas;  aa  they  were  faTocabie,  so  was  the  impresaion  they 
naturally  created.  The  evidence  pioTes  that  the  answers  were  antrue,  and 
their  faWty  furnished  the  de£endant  with  a  complete  defense.  Az  the  amount 
insured  is  amaU,  the  defendant,  as  a  benevoleat  organizHtion,  might  (if  it  bad 
chosen  to  do  so^  have  thrown  the  broad  mantle  of  oharity  over  Ita  deceased 
member  by  adjusting  the  loss  withoat  litigation,  but,  as  troth  and  ^larity 
seem  to  l>e  concomitant  requirements  of  the  order,  the  defendant  had  the  legal 
right  to  resist  the  demand  made,  and  interpose  the  breach  of  the  one  obligation 
as  a  her  to  the  enforoement  of  tjie  other.  The  liability  to  pay  to  founded  solely 
on  the  contract  obligation,  which  must  be  enforced  (if  at  all)  by  the  geDeral 
principles  applicable  to  life  insurance.  The  defiendant  agreed  to  pay  a  speci- 
fied sum  on  certain  contingencies,  and  cannot  be  forced  to  pay  it  unless  thev 
occur  in  the  manner  agreed;  and,  while  it  may  voluntarily  bestow  charity,  it 
cannot  be  compelled  to  do  so  against  its  will.  In  contracts  for  life  insurance, 
the  prevailing  maxim  is  vberrima  ftdes,  and  tiie  best  of  faith  most  be  ob- 
served by  each  of  the  oontraeting  parties,  for  the  foundation  stone  of  the  ott- 
ligations  is  truth. 

The  defendant  was  permitted  at  the  trial  to  prove  by  the  physicians  that 
they  attended  the  insured  professionally.  This  was  prt^r  to  establish  that 
the  conddential  relation  of  physician  and  patient  existed  between  the  parties, 
(Grattan  v.  Insurance  Co.,  80  X.  Y.  295,)  but  as  soon  as  the  relation  was 
established  the  seal  of  secrecy  imposed  by  the  statute  was  kept  sacred,  (Code, 
§  834, )  and  thus  all  evidence  of  her  physicians,  tending  to  show  the  nature 
of  the  ailment  of  the  patient,  or  the  cause  of  her  death,  was  kept  out  of  the 
case.  Tbe  fact  of  the  medical  attendance,  however,  sufficiently  proved  the 
untruthfulness  of  the  representation  that  she  had  not  been  so  attended,  and 
established  the  defense  pleaded.  The  additional  fact  tiiat  the  insured  lived 
but  two  months  and  twelve  days  after  joining  tbe  order  gives  color,  at  leasts 
to  tbe  claim  that  the  medical  attendance  was  required,  not  fur  any  imaginary 
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«r  temspor^ij  ailment,  but  oae  which  the  after-«veKt  (dettth)  deiiM»fltrated  to 
be  pecmaHently  ImaUied  in  the  sjstem  at  the  time  profeesional  aid  was  called, 
and  tiiat  it  was  of  a  nature  not  ealcnhited  to  prolong,  but  BhorteB,  life, — a 
drcnmatance  making  the  risk  a  precarious  one  for  the  defeadant  to  accept. 
Under  all  the  drcuastanoes,  tbaie  must  be  Judgment  for  the  defendant. 

Jn  re  Dbtj(OU>'8  Esiaib. 

(Smnrogat^  Oomrt,  Nem  Fork  Ooumty.   Norambar  ID,  IflStw) 

TAZAnoB— Dbaxk  qk  Owkmr  Arm  AatxmiaaiT—iiiAXurr  tm  tim-TsxAm. 

▲aimal  tazaa  aMessed  againat  property  prior  to  tb«  owner'a  death,  but  not  oon- 
flrmed  nntU  afterwards,  are  payable  by  the  life-tenant,  and  not  by  the  estate, 
under  Rev.  St  N.  Y.  pt.  a,  tit.  8,  o.  0.  art.  2,  S  VI,  including  "tKzes  asaessed  upon 
the  eatate  of  the  daoeaaad  previoua  to  hia  death  "ia  tlM  debts  to  Im  paid  byperaonal 
lepreaentatiTea. 

Osse  sobmitted  on  agreed  statement. 

Frank  B.  Lord,  for  executors.  James  W.  Perry,  for  special  goaidiaB. 
Lwstua  H.  Bemv,  for  Mrs.  Fhcebe  I.  Detmold. 

BAmoM.  8.  This  matter  has  been  sabmttted  for  determination  on  an  agreed 
statement  of  facts,  as  follows:  0.  £.  Detmold  died  in  the  city  of  New  York, 
July  2,  1887.  being  the  owner  in  fee  of  the  premises  557  and  559  Bcoadway. 
In  ponuaace  of  Uie  prorisions  of  section  828  af  the  ooascdidation  act,  the 
ismnmisaioners  of  taxes  and  aaseasroents  prepared  from  the  books  ot  annual 
record,  and  on  tbe  2dth  day  of  June,  1887,  oertilfied,  the  assessmeut  rolls  at 
the  real  and  personal  estate  of  the  city  for  the  year  1887,  which  were,  ^ior  to 
the  first  Mooiday  of  July,  delivered  to  the  board  of  aldermen.  On  these  rolls 
the  premises  557  and  559  Broadway  were  included  for  taxation  in  tbe  name 
of  the  testator  as  owner,  at  a  valuation  of  #250,000.  On  tbe  2d  at  September, 
1687,  tbe  taxes  for  that  year  were  sonfirmed  by  tl>6  board  of  aldermen.  The 
amount  of  tbe  taxes  for  the  year  1887  on  this  property  was  #5.400.  Tbe  ex- 
eeutors  have  ineladed  in  their  schedule  of  debts  this  amount  of  #5,400.  It 
is  claimed  by  the  executors  that  tbe  tax  for  1887  was  a  debt  due  by  the  tes- 
tator, and  payable  out  of  tbe  capital,  as  the  aasessement  rolls  were  completed 
«nd  signed  by  tbe  commissioners  on  June  29th,  and  the  testator  did  not  die 
antilJnly2d;  whereas  the  special  guardian,  representing  infants  interested 
in  the  remainder,  clai  ms  that  the  ann  ual  taxes  should  be  borne  by  tbe  life-ten- 
ant, and  not  by  the  remainder-men.  It  is  contended  by  all  parties  that,  in 
any  event,  the  tax  should  be  apportioned  between  the  life-tenant  and  the  re- 
mainder-men. 

There  is,  of  course,  no  doubt  Imt  that  the  general  proposition  advanced  by 
the  special  guardian  is  sustained  by  tbe  authorities,  viz.,  tliat  tbe  life-tenant 
must  pay  the  annual  taxes  upon  the  property.  Deraismet  v.  Deraimea,  72 
N.  Y  164;  WhiUon  v.  Whitson,  58  N.  Y,  479.  The  case  cited  and  strongly 
relied  on  by  the  executors  {Kundell  v.  Lakey,  40  N.  Y.  513)  in  my  judgment 
is  not  in  point.  There  tbe  action  was  brought  to  recover  the  amount  of  a  cer- 
tain tax  assessed  against  the  deaCendiints  in  the  town  of  Manchester,  Ontario 
county,  and  paid  by  the  plaintifC  at  t)ie  request  of  the  defendants,  under  the 
agreement  that  they  would  refund  the  amount  to  him  "in  case  they  were  le- 
gally liable  to  pay  it"  On  September  1,  1860,  the  defendants  sold  and  con- 
veyed to  tbe  plaintiff  by  deed,  with  the  usual  covenant  for  quiet  and  penceable 
possession,  a  farm  in  the  town  of  Manchester.  The  plaintiff  took  immediate 
possession.  The  county  and  state  taxes  for  tliat  year  had  been  assessed  to  the 
defendants.  The  assessment  rolls  were  completed  before  August  Ist.  The 
annual  meeting  of  the  supervisors  was  held  in  N'ovcmber,  when  the  tax  in 
question  was  extended  upon  the  rolls.  On  the  14th  of  February,  1861,  the 
plaintiff  paid  the  tax  to  the  collector  upon  the  agreement  above  stated.  It  was 
held,  one  justice  dissenting,  that  the  vendee  could  maintain  an  action  against 
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the  vendors  upon  the  agreement.  This  case  also  decides  that  there  was  a  per* 
BonHl  liability  of  the  defendanta  or  occupants  of  the  premises  for  the  payment 
of  the  tax,  and  that,  after  the  completion  and  delivery  of  the  assessment  roll, 
there  Is  no  power  to  alter  or  change  it.  This  case  was  distinguished  in  Barloto 
V.  Bank.  63  N.  Y.  399,  where  the  defendant,  on  the  27th  day  of  October,  1868, 
conveyed  to  the  plaintiffs  a  farm  in  the  town  of  Ossining,  in  the  county  of 
Westchester,  by  deed  containing  a  covenant  against  incumlirances.  The  as- 
sessors had  assessed  the  property  to  the  then  occupant,  and  completed  the 
assessment  roll  in  August;  and  thereafter  it  was  duly  delivered  to  the  board 
of  supervisors  in  November,  who  extended  the  tax  thereon,  and  delivered  it, 
with  the  warrant,  to  the  collector.  The  tax  was  paid  by  the  plaintifiFs,  who 
brought  action  to  recover  it.  The  only  question  presented  was  whether,  under 
the  circumstances,  there  was  a  breach  of  the  covenant  against  incumbrances. 
i2u7)d!e2{v.XaA;«y,«upra,  was  distinguished  on  tbe  ground  that  Justice  Groveb, 
whodelivered  the  opinion,  placed  his  judgment  upon  the  effect  of  the  agreement, 
considered  in  connection  with  the  fact  that,  under  the  tax  laws,  the  owner  of 
real  estate  residing  in  the  town  or  ward  where  it  is  situated,  to  whom  it  is 
assessed.  Is  primarily  liable  for  the  payment  of  the  taxes  subsequently  imposed 
upon  the  assessment,  although  he  may  have  parted  with  the  title  after  the 
completion  of  the  assessment  roll  by  the  assessors,  and  before  the  levying  of 
the  tax  by  the  board  of  supervisors.  The  only  point  involved  and  decided  was 
that  there  was  a  breach  of  covenant.  In  my  judgment,  the  law  as  laid  down 
in  Rvndell  v.  Lakep  has  not  been  changed  by  this  latter  case.  In  the  one  the 
decision  of  the  court  was  influenced,  if  not  controlled,  by  the  existence  of  the 
agreement;  in  the  other,  the  breach  of  the  covenant  was  controlling.  Rundell 
V.  Lakey,  it  is  true,  establishes  the  personal  liability  of  the  defendants  to  the 
payment  of  the  tax,  because  they  were  the  owners  of  the  property  in  question 
at  the  time  the  assessment  roll  was  made  up;  but  there  the  controversy  was 
over  the  rights  of  vendors  and  vendees,  while  in  the  case  under  consideration 
— life-tenant  and-  remainder-men — the  rights  of  the  respective  parties  are  dif- 
ferent. By  Rev.  St.  pt.  2,  tit.  3,  c.  6,  art,  2,  §  27,  it  is  provided  that  "every 
executor  and  adr  'nistrator  shall  proceed  with  diligence  to  pay  the  debts  of 
the  deceased,  and  shall  pay  the  same  according  to  tbefollowingorder  of  classes: 
First,  *  *  *■;  second,  taxes  assessed  upon  the  estate  of  the  deceased 
previous  to  his  death,"  etc.  Taxes  assessed  subsequent  to  the  death  of  the 
decedent  were  not  contemplated  to  be  paid  by  the  executora  from  the  corpus 
of  the  estate.    Qrisvoold  y.  ffrisfMld,  4  Bradf.  Surr.  217. 


In  re  Brewster's  Ebtatk 
{SurrogaWs  Court,  New  York  County.    December  24, 1888.) 

1.  BZBOUTOKB  AND  ASMINIBTK/ITORS— PATIOEirr  OF  LEOACIES — RIQHT8  OV  ASSIONBBS. 

An  assignee  of  a  legacy  does  not  fall  within  the  provisions  of  Code  Civil  Proc.  N. 
Y.  %  2717,  which  provides  that  a  person  entitled  to  a  legfaoy  or  any  other  peouoisry 
provision  under  a  will  may,  after  one  year  from  the  issue  of  letters  testamentary  or 
of  administration,  file  a  petition,  and  have  a  decree  requiring  the  executor  to  pay 
his  claim  or  show  cause  why  he  should  not  do  so,  as  an  assignee  does  not  claim 
"under  the  will. " 
8.  Sams— Decreb— AoTioHs  Pbhdino. 

Such  a  deoree  should  not  be  granted  at  the  instance  of  a  legatee  whan  it  appears 
that  suits  are  pending  against  the  executor  tor  amounts  muob  greater  than  the 
assets  in  his  bands,  as  under  Code  Civil  Proc.  N.  Y.  i  2718,  the  surrogate  can  direct 
such  payment  only  when  it  wUl  not  injuriously  affect  the  interest*  of  others. 

Petition  for  decree  directing  the  payment  of  legacies. 

M.  Baldwin,  for  petitioner.    Townaend,  Dyett  &  Einstein,  for  executors. 

Ransom,  8.  Seabury  Brewster,  by  his  will,  bequeathed  to  William  C 
Brewster,  iHOO,000,  and  to  Seabury  Brewster  Cook,  Seabury  Brewster  WUey, 
Anna  Seabury  Brewster,  John  Wiley,  Elizaloeth  R.  Wiley,  and  Charles  WUey. 
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85,000  each;  and  to  Henry  B.  Brewster  and  Mary  C.  de  Tenouenne,  91,000 
eacli.  Henry  B.  Brewster,  in  his  own  right,  and  as  assignee  of  the  legacy  of 
William  C.  Brewster,  and  in  behalf  of  the  other  legatees  above  named,  applies 
for  the  payment  of  his  and  their  shares  in  the  estate. 

I  will  first  consider  the  application  for  the  payment  of  the  legacy  of  $100,000 
to  the  assignee  of  the  legatee.  My  learned  predecessor  has  determined  this  pre- 
cise point  in  Ke  Peyser,  2  Dem.  Sur.  221.  In  the  course  of  liis  opinion  Judge 
BOI.LLNS  says:  "Section  2717  of  the  Code  provides  forcasee  in  wliich  a  petition 
may  be  presented  to  the  surrogate's  court,  praying  for  a  decree  directing  an  ex- 
ecutor or  administrator  to  pay  the  petitioner's  claim,  and  for  a  citation  directing 
bim  to  show  cause  why  such  a  decree  should  not  be  made.  It  declares  that 
such  petition  may  be  presented  'by  a  person  entitled  to  a  legacy  or  any  other 
pecuniai-y  provision  under  the  wiU.  or  a  distributive  share,  for  the  payment 
or  satisfaction  thereof,  or  of  its  just  proportional  part,  at  any  time  after  one 
ye:ir  has  expired  since  letters  were  grunted.'  Under  this  provision  I  do  not 
think  that  either  Dorothea  Peyser  or  Frederich  M.  Peyser,  the  assignees,  has 
any  standing  to  institute  this  proceeding.  Whatever  rights  they  may  have 
they  take  under  the  several  alleged  assignments,  and  not  under  the  will." 
This  decision  is  directly  in  point,  and  controlling  upon  the  application  made 
bere  by  the  assignee,  which  must  be  denied. 

I  next  come  to  that  part  of  the  application  that  is  made  by  Henry  B.  Brew- 
ster, in  his  right  as  legatee,  and  in  behalf  of  the  other  legatees  above  jaamed. 
The  atiidavit  submittend  by  one  of  the  executors  shows  that  letters  testamen- 
tary were  issued  to  them  Januaiy  21,  1885;  that  the  balance  now  in  their 
hands  is  $389,397.85,  a.  greater  part  of  which,  viz.,  $252,000,  consists  of  the 
proceeds  of  the  sale  of  the  real  estate  of  the  testator;  that  on  June  15,  1885, 
an  action  was  commenced  by  the  public  administrator  against  them,  claiming 
8618,523,  which  would  absorb  the  entire  estate;  that  in  that  action  judgment 
was  entered  January  19,  1888,  in  favor  of  the  defendants,  and  on  February 
18, 1888,  the  plaintiff  filed  and  served  notice  of  appeal,  which  appeal  was  duly 
perfected  in  June,  1888;  that  another  action  against  the  executors,  in  which 
Mrs.  Andrews  is  plaintiff,  is  pending,  and  involves  one-third  of  the  whole 
estate.  There  are  other  estimated  cliarges  against  the  estate,  which,  eliminat- 
ing the  legacies,  amount  to  about  $60,000.  The  legacies,  with  interest, 
amount  to  $155,760.85.  It  will  be  residily  seen  that  if  these  suits  against  the 
estate  are  successful,  there  will  not  be  sufficient  assets  to  liquidate  them.  In 
view  of  this  condition  of  affairs,  it  would  not  be  proper  for  the  surrogate  to 
direct  the  executors  to  pay  any  of  these  legacies,  it  not  being  proved  to  his 
satisfaction  that  there  is  money  or  other  personal  property  of  the  estate  ap- 
plicable to  the  payment  or  satisfaction  of  the  petitioner's  claims,  and  which 
may  be  so  applied  witliout  injuriously  affecting  the  rights  of  others  entitled  to 
priority  or  equality  of  payment  or  satisfaction.  fSection  2718,  subd.  2,  Code 
Civil  Froc.  Having  made  the  disposition  of  tliis  motion  as  al3ove  indicated,  it 
is  not  necessary  to  determine  whether  the  legacies  are  a  charge  on  the  real 
estate. 


Church  et  al.  o.  Olemdorf  et  al. 

(Supreme  Court,  General  Term,  Fourth  Department.    October,  1888.) 

laMiTATiON  o»  Aonoxs — Roxniko  op  Statute — Appointmbnt  of  Asministratok. 
Under  Code  Civil  Proc.  N.  Y.  {  408,  providing  that  the  term  of  18  months  follow- 
ing the  death  of  a  debtor  U  not  part  of  the  time  limited  forthe  oommenoement  of  an 
action  against  his  reprebentative,  and  that  if  letters  are  not  issued  vrithin  the  state 
at  least  6  months  before  the  action  would  be  barred  by  lapse  of  time  as  so  extended, 
then  the  term  of  one  year  after  letters  are  issued  shall  also  be  excluded  from  the 
oi>eratlon  of  the  statute,  the  time  for  bringing  an  action  against  an  administrator 
appointed  more  than  6  months  before  the  debt  would  be  barred.  Is  only  extended  18 
months,  and  not  i  years  and  6  months. 
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9.  Baiib — Stat  ov  PROonBDiNaa — Chanob  of  Law. 

Under  Code  CItU  Ftoo.  N.  T.  i  406,  which  provides  that  the  time  dxaiag  wbiob 
the  institution  of  a  suit  is  stayed  by  statutory  prohibUioa  shall  be  dednoted  &>m  tb* 
period  of  limitation,  the  statute  does  not  be^n  to  run  against  a  special  proceeding- 
to  sell  land  for  the  debt  of  an  intestate  who  died  before  September  1, 1880,  ana 
whose  administrator  had  not  been  then  appointed ;  as  art  i  of  said  Code,  \rtiieh  took 
efCect  on  that  day,  by  section  3760,  changed  the  law  in  relation  to  such  proceedings, 
which  before  that  time  could  not  be  brought  until  the  administrator  had  accounted. 

S.   BaJKE — EZTBNBION  OF  TiMB. 

Bald  section  27S0,  which  provldas  that  a  creditor  may  Inatitnte  auA  a  proceeding 
within  three  years  after  the  issue  of  letters  of  administration,  does  not  extend  the 
statute  of  limitations  Indefinitely,  so  that  such  proceedings  may  be  instituted  within 
that  time,  regardless  of  the  period  that  has  elapsed  before  administratioa  was 
granted. 

Appeal  from  surrogate's  oourt,  Chenango  county. 

Special  proceeding  bj  Charles  W.  Olendorf  to  sell  the  land  of  Ella  B. 
Church,  deceased,  for  a  debt  due  him.  The  parties  were  Samuel  W.  Charclt 
and  G«orge  W.  Ray,  special  guardinn  for  said  Samuel  W.  Church,  an  infant 
heir  of  tte  deceased,  and  John  W.  Church,  her  administrator,  the  said  John 
W.  Church  in  his  own  right,  and  one  Qeorge  N.  Barnes.  Decree  of  sale,  and 
the  infant  and  bis  guardian  appeal. 

Argued  before  Hakdin,  F.  J.,  and  Martin  and  Follett,  J  J. 

George  W.  Ray.  for  appellants.  /.  8.  A  H,  D.  Newton,  for  respondent 
Olendorf. 

Martdt,  J.  This  was  a  proceeding  for  the  sale  of  the  real  estate  of  the  de- 
cedent to  pay  her  debts.  It  was  instituted  by  the  respondent  Olendorf.  as 
a  creditor  of  the  decedent,  under  the  provisions  of  title  S,  c.  18.  art.  2,  Code 
CiTil  Proc.  The  defense  interposed  and  relied  upon  by  the  appellant  was  the 
statute  of  limitations.  The  debt  which  was  the  basis  of  this  proceeding,  so  far 
as  the  questions  involved  on  this  appeal  are  concerned,  was  secured  by  a  note 
given  by  the  decedent  to  the  respondent,  June  12,  1878,  upon  which  there 
was  cn^d  the  sum  of  91,413.80,  besides  interest.  This  note  was  payable  on 
demand.  No  payments  were  ever  made  thereon  by  the  decedent.  The  de- 
cedent died  Intestate,  November  18,  1878,  at  Norwich,  N.  Y.,  where  she 
then  resided.  She  left  her  surviving  the  appellant,  her  only  child,  next  of  kin 
and  heir  at  law,  and  her  bnsband,  John  W.  Church.  Uer  perfional  estate 
did  not  exceed  in  value  the  sum  of  8150.  At  the  time  of  her  death  she  had 
an  interest  in  certain  real  estate  which  is  now  of  the  value  of  $2,500.  Letters 
of  administration  on  her  estate  were  duly  issued  by  the  surrogate's  court  of 
Chenango  county  to  her  husband,  March  12, 1884.  The  respondent  Olendorf 
never  filed  any  petition  for  tlie  appointment  of  an  administrator  of  the  estate 
of  the  decedent,  nor  instituted  any  other  proceeding  or  action  in  relation  to  her 
estate,  or  to  enforce  his  debt  against  her  estate  or  property,  until  he  com- 
menced this  proceeding,  March  7,  1887  There  was  no  litigation  in  relation 
to  this  claim;  it  was  admitted  by  the  administrator.  The  adtninistrxtor  never 
had  any  accounting,  except  to  give  evidence  on  the  trial  in  this  proceeding, 
which  was  taken  as  his  account.  It  was  5  months  and  1  day  from  the  date 
of  the  note  to  the  day  of  the  decedent's  death.  Five  years,  3  months,  and  29  days 
elapsed  between  the  time  of  her  death  and  the  issuing  of  letters  of  administni- 
tiutt.  It  was  2  years,  11  months,  and  25  days  from  the  time  when  said  letters 
were  issued  to  the  commencement  of  this  proceeding.  From  the  time  when 
the  note  was  given  to  the  commencement  of  this  proceeding  was  8  years,  8 
months,  and  25  days.  From  tlie  decedent's  death  to  September  1, 1880,  was  1 
year,  9  months,  and  13  days;  and  from  September  1,  iSiO,  to  the  commence- 
ment of  this  proceeding,  was  6  years,  7  months,  and  5  days. 

The  only  question  here  involved  is  whether  the  respondent's  remedy  to  en- 
force the  claim  upon  which  this  proceeding  was  based  was  barred  by  the 
statute  of  limitations.    This  was  a  special  proceeding.    Code  Civil  Proc.  §§ 
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2755,  3384.  The  statute  of  limttatioiM  applies  to  special  proceedings  as  well 
as  actions.  Code  Civil  Proc,  §  414.  The  statute  of  limitations  commenced  to 
run  from  the  date  of  the  note.  WfieOer  v.  Warner,  47  N.  Y.  519;  MeMullen 
V.  Rafferty,  89  X.  Y.  456,  458.  The  respondent's  claim  being  founded  upon 
an  express  contract,  other  than  a  judgment  or  sealed  instrument,  the  six- years 
limitation  was  applicable.  Code  Civil  Froe.  §  882.  The  statute  had  com- 
menced to  run  before  the  death  of  the  decedent.  It  is  a  general  rule,  appli- 
cable to  limitations  of  actions,  that  when  the  statute  has  once  commenced  to 
run  it  will  not  cease  by  reason  of  any  subsequent  event  which  is  not  within 
some  saving  provision  of  the  statute.  Wood,  Lira.  §  8.  Where  the  statute 
of  limitations  has  begun  to  run  during  the  life  of  the  debtor,  it  does  not  cease 
ruuning  during  the  period  which  may  elapse  iMtween  his  death  and  the  grant- 
ing of  aidministiation  upon  bis  estate,  save  that  18  months  after  the  death  Is, 
by  statute,  not  to  be  deemed  a  part  of  the  time  limited.  Sanfard  v.  Sar^ord, 
62  N.  Y.  553. 

As  we  have  already  seen,  Syears,  8  months,  and  25  days  had  elapsed  between 
the  time  when  the  note  was  given  and  the  commencement  of  this  proceeding. 
Itistheivfurequite  manifest  that  the  respondent's  remedy  for  the  enforcement 
of  this  claim  was  barred  when  this  proceeding  was  instituted,  unless  there  is 
some  provision  of  statate  which  either  extends  the  period  of  limitation  in  such 
It  case,  or  in  some  other  way  protects  this  clHim  from  the  operation  of  the 
six-years  limitation.  The  Code  of  Civil  Procedure  provides  that  "the  term  of 
eighteen  months  after  the  death,  within  the  state,  of  a  person  against  whom 
a  cause  of  action  exists,  is  not  a  part  <^  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If  letters  testament- 
ary or  letters  of  administration  upon  his  estate  are  not  Issued  within  the 
state  at  least  six  months  before  the  expiration  of  the  time  to  bring  the  action, 
as  extended  by  the  foregoing  provision  of  this  section,  the  term  of  one  year 
after  Bocb  letters  are  issued  is  not  a  part  of  the  time  limited  for  the  eummence- 
ment  of  such  an  action."  Code  Civil  Pi'oc.  §  408.  If  this  section  of  the  Code 
is  applicable  to  this  proceeding,  and  we  think  it  is,  then  it  is  quite  obvious 
that  the  18  months  following  the  death  of  the  decedent  formed  no  part  of 
the  6-yearB  limitation.  In  other  words,  by  this  provision  of  tlie  statute  the 
time  at  the  expiration  of  which  the  respondent's  claim  would  have  become 
barred  was  extended  from  6  years  to  7  years  and  6  months.  The  learned 
surrogate  not  only  held  that  the  statute  did  not  run  during  the  18  months 
following  the  death  of  the  decedent,  but,  as  appears  from  his  opinion,  he  also 
held  that  it  did  not  run  during  the  year  succeeding  the  issuing  of  letters.  In 
this  latter  conclusion  we  think  he  was  wrong.  The  provision  of  section  403, 
upon  which  he  based  his  conclusion,  is,  in  effect,  that  if  letters  are  not  issued 
at  lexst  6  months  before  the  expiration  of  the  time  to  bring  the  action,  as  ex- 
tended by  the  18-munths  provision,  then  the  term  of  one  year  after  letters  are 
issued  is  not  a  part  of  the  time  limited.  The  learned  surrogate  construed  this 
provision  of  the  statute  as  though  it  bad  read,  "In  case  letters  are  not  issued 
within  6  months  before  the  expiration  of  the  18-mont)is  extension  of  the  6- 
years  statute  of  limitations,  then  the  term  of  one  year  after  such  letters  are 
issued  is  not  part  oi  the  time  limited."  Such  is  not  the  statute,  nor  do  we 
think  such  a  proper  construction  of  it.  We  think  it  is  only  in  a  case  where 
the  letters  are  not  issued  6  months  or  more  before  the  expiration  of  the  time 
(including  the  18  months)  within  which  tlie  action  may  be  brought  that  th« 
additional  year  is  given;  and  therefore,  to  have  entitled  the  respondent  to  such 
additional  time,  the  letters  must  have  been  issued  within  6  months  before  the 
expiration  of  the  time  limited  for  the  commencement  of  such  proceeding. 
Such  was  not  the  case  here.  Here  the  letters  were  issued  nearly  2  years 
before  the  expiration  of  the  period  of  limitation.  Hence  we  areof  theopinion 
that  the  time  was  extended  by  section  403  fur  the  period  of  18  months,  and  not 
for  the  period  of  2  years  and  6  months,  as  was  held  by  the  court  tx^w. 
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The  Code  also  provides  that,  where  the  commencement  of  an  action  has  been 
stayed  by  statutory  prohibition,  the  time  of  the  contlnnanoe  of  the  stay  is  uoo 
a  part  of  the  time  limited  for  the  commencement  of  the  action.  Code  Civil 
Proc.  I  406.  At  the  time  of  Mrs.  Church's  death,  article  2  of  the  Code  of  Civil 
Procedure  had  not  been  passed,  and  therefore  the  rights  of  the  respondent 
were  governed  by  the  statutes  then  in  force,  until  September  1,  1880,  when 
the  second  part  of  the  Code  of  Civil  Procedure  went  into  effect.  As  the  law 
stood  prior  to  September  1,  1880,  the  respondent  could  not  have  commenced 
such  a  proceeding  as  this  until  after  the  executoror  administrator  bad  rendered 
his  account;  and  thus  such  a  proceeding  was  stayed  by  statutory  prohibition 
until  September  1, 1880.  Mead  v.  Jenkins,  95  N.  Y.  SI.  The  former  statute 
was  repealed  by  chapter  245.  Laws  1880,  and  such  proceedings  are  now  and 
have  since  been  controlled  by  the  Code  of  Civil  Procedure.  Section  2750 
confers  upon  the  creditor  the  right  to  institute  such  a  proceeding  at  any  time 
after  letters  are  granted,  and  no  previous  accounting  is  required.  The  time 
which  elapsed  between  the  death  of  the  decedent  and  September  1, 1880,  cannot, 
therefore,  be  considered  as  a  part  of  the  time  limited  for  the  commencement 
of  this  proceeding;  but  as  it  included  the  18  months  given  by  the  former 
statute,  and  by  section  403  of  the  Code  of  Civil  Procedure,  the  respondent  is 
entitled  to  exclude  only  the  time  between  the  decedent's  death  and  September 
1,  1880.  Excluding  that  time,  still  more  than  six  years  had  elapsed  before 
the  commencement  of  this  proceeding.  Therefore,  unless  there  is  some  other 
statutory  prohibition  or  extension  of  the  time  within  which  to  commence  this 
proceeding,  the  respondent's  remedy  was  barred,  and  the  surrogate's  ooart 
erred  in  making  the  decree  appealed  from. 

If  correctly  understood,  the  claim  of  the  respondent  is  that  section  2750 
provides  that  at  any  time  within  three  years  after  letters  are  first  duly  granted 
within  the  state  upon  the  estate  of  a  decedent  a  creditor  may  institute  such  a 
proceeding,  and  that  that  provision,  in  effect,  extends  tlie  statute  of  limita- 
tions indeUnitely,  so  that  the  creditor  may  institute  such  a  proceeding  at  any 
time  within  three  years  after  letters  are  issued,  regardless  of  the  period  of  time 
that  may  have  elapsed  before  such  letters  were  issued.  We  do  not  think  that 
this  claim  can  be  sustained.  We  think  such  was  not  the  intent  of  the  statute, 
bat  that  its  purpose  was  to  restrict  the  right  of  the  creditor  or  representative 
to  institute  such  a  proceeding  to  the  period  of  three  years  after  letters  were 
granted,  and  not  to  extend  the  period  of  limitation.  Chapman  v.  Fonda,  24 
Hun,  131;  Sai^ford  v.  Hanford,  62  N.  T.  553.  We  are  of  the  opinion  that 
the  respondent's  remedy  by  this  proceeding  was  barred  by  the  statute  of  lim- 
itations, and  that  the  surrogate's  court  erred  in  granting  the  decree  appealed 
from .  For  this  error  the  decision  and  decree  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  of  the  appeal  to  abide  the  final  award  of 
costs. 

Habdik,  p.  J.,  concurs.    Follbtt,  J.,  not  voting. 


Peofls  ex  rd.  Gaiob  v.  Bbakdon  et  al..  Inspectors  of  Election. 

(Swpreme  Court,  General  Term,  Fourth  Department.    October,  1888.) 

Blsctionb  aitd  Voters — Ibrsoui.abitt — Makda.mi7s  to  Inbpsciob8. 

Where  election  inspectors  have  proceeded  illegally  in  counting  the  ballota,  sad 
made  and  filed  their  report  with  the  proper  officer,  a  mandamus  will  not  iasae  to 
compel  them  to  reconsider  their  action,  or  to  act  in  a  certain  manner. 

Appeal  from  special  term,  Chemung  county. 

Petition  by  the  people  ex  rel.  Egbert  M.  Qaige  for  a  mandamiu  to  William 
J.  Beardon  and  others,  inspectors  of  election  of  the  Second  election  district  of 
the  Fifth  ward  of  the  city  of  Bingbamton,  to  reassemble  and  make  a  correct 
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return  of  the  votes  cast  for  the  several  candidates  for  alderman  In  the  said  Seo> 
ond  district.     The  writ  was  granted,  and  defendants  appeal. 
Argued  before  Hardin,  P.  J.,  and  Kennedy  and  Follett,  JJ 
Alexander  <b  A.  W.  dimming,  for  appellants.     Winthrop  D.  Painter  and 
Taylor  L.  Arms,  for  respondent. 

Kennjedt,  J.  A  charter  election  for  city  officers  for  the  city  of  Bingbam- 
ton  was  held  on  the  14th  day  of  February,  1888,  among  others,  for  alderman 
in  the  several  wards  therein.  The  appellants,  William  J.  Reardon  and  Will- 
iam H.  Bullis,  togetlier  with  one  Myron  Raught,  composed  the  board  of  in- 
spectors of  the  election  in  the  Second  district  of  the  Fifth  ward  in  said  city. 
The  relator,  Egbert  M.  Gaige,  was  one  of  the  candidates  for  alderman  voted 
for  in  said  ward,  and  one  Stephen  C.  Normile  another,  mnning  on  different 
tickets.  Upon  the  closing  of  the  polls  at  said  election  the  poll-list  kept  of 
voters  who  had  voted  showed  that  483  ballots  had  been  cast  for  the  office  of 
alderman.  The  ballot-box  in  which  such  ballots,  as  received  by  the  inspect- 
ors, were  deposited,  was  opened  before  the  box  containing  the  votes  ciist  for 
the  city  ticket;  and,  upon  the  ballots  being  counted,  there  were  found  therein 
484  ward  tickets  and  8  city  ballots.  These  last  were  placed  apart  and  by 
ttiemselves,  and  the  484  ward  ballots  returned  to  said  box.  The  box  was  well 
shaken,  and  one  ballot  drawn  therefrom,  und^r  the  direction  of  said  board, 
and  the  same  was  delivered  to  a  member  thereof,  and  by  him  preserved. 
The  ballots  remaining  in  said  box  were  then  recounted,  and  found  to  be  483, 
or  the  number  corresponding  to  said  poll-list.  Of  these  273  Were  found  to 
be  for  Stephen  C.  Xormile,  and  195  for  Egbert  M.  Gaige,  Hud  one  Harris  re- 
ceived 14.  The  483  ballots  were  then  returned  to  the  box;  it  was  sealed,  and 
said  board  then  proceeded  with  the  city  box,  and  there  were  found  therein  5 
ward  ballots.  The  poll-list  called  for  489  city  ballots.  Upon  being  counted, 
there  were  found  in  said  city  box  only  474  city  ballots.  Thereupon  the  8  city 
ballots  found  in  the  ward  box  were  placed  in  the  city  box  with  the  others,  and 
fi'om  the  whole  number  3  were  drawn,  and  those  remaining  were  counted, 
and  found  to  lie  479,  and  to  correspond  with  the  poll-list.  Thereupon  the 
appellants,  against  the  objection  of  their  associate  on  the  board,  Myroa 
Baught,  placed  the  5  ward  ballots  found  in  the  city  box,  together  with  the  1 
which  had  been  drawn  therefrom,  in  said  ward  box,  and  drew  therefrom  6 
ballots,  reducing  the  number  from  489  to  483,  to  make  the  same  again  con- 
form to  the  poll-list.  The  ward  ballots  remaining  in  the  box  were  again 
counted,  and  it  was  found  that  of  these  Stephen  C.  Normile  received  275,  and 
Egbert  M.  Gaige  192,  and  Harris  received  15.  The  appellants,  two  of  said 
inspectors,  thereupon  made  a  return  of  said  ward  election,  certifled  to  by 
them,  to  the  city  clerk,  showing  the  above  result  in  said  district.  Their  as- 
sociate, Raught,  refused  to  join  them  in  making  the  same;  insisting  that  such 
return  was  illegal,  and  in  violation  of  the  provisions  of  the  election  law.  The 
action  of  the  inspectors  changed  the  result  of  the  election.  By  the  poll-list, 
and  the  original  counting  making  the  same  conform  thereto,  Egbert  M. 
Gaige,  the  relator,  was  shown  elected  as  alderman  in  said  ward.  By  the 
change  made,  and  the  last  count,  Stephen  C.  Normile  was  shown  to  be  elected. 
The  relator  applied  for,  and  the  court  at  special  term  granted,  a  peremptory 
mandamus  of  the  nature  and  containing  the  mandatory  requirements  before 
stated. 

By  section  294  of  the  Election  Code  of  the  state,  compiled  and  published 
under  the  direction  of  Joseph  B.  Carr,  secretary  of  state,  1885,  it  is  provided : 
"Each  box  being  opened,  the  ballots  contained  therein  shall  be  taken  out  and 
counted,  unopened,  except  so  far  as  to  ascertain  that  each  ballot  is  single; 
and,  if  two  or  more  ballots  be  found  so  folded  together  as  to  present  the  ap- 
pearance of  a  single  ballot,  they  shall  be  destroyed,  if  the  whole  number  of 
ballots  exceed  the  whole  number  of  votes,  and  not  otherwise. "  See,  also,  sec- 
v.3N.Y.s.no.7  —36 
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tion  716.  "Sec.  295.  JTo  ballot,  properly  ind<>r.sed,  found  in  a  *ox  differ- 
ent from  that  designated  by  its  indoraement,  aliall  be  rejected,  but  shall  bfr 
counted  in  the  same  manner  as  if  found  in  the  box  deaignnted  by  sscb  in- 
dorsement: provided,  that  by  the  counting  of  such  ballot  or  bnllots  it  shaU 
not  produce  an  excess  of  votes  over  the  number  of  voter*  as  deMgimted  on  the 
poll-list."  The  whole  number  of  persons  voting  for  nlderman,  as  designated 
on  the  poll-list,  was  48S.  There  was  An  excess  of  one  vote  in  the  ward  box 
over  the  list,  there  being  484  votes  in  the  box.  When  this  was  discovered, 
one  ballot  was  drawn  from  the  box,  and  the  number  made  to  conform  to  the 
poll-list.  Afterwards,  and  upon  discovering  the  five  ward  ballots  in  the  city 
box,  these,  with  the  one  that  bad  been  drawn  from  it,  were  put  into  the  ward 
box,  making  the  number  therein  489,  and  then  six  were  drawn  oat  to  make 
the  number  conform  to  the  number  of  votes  as  designated  on  the  poll-list. 
This  action  by  the  inspectors  was  in  violation  of  the  provisions  before  qnoted, 
and  thei-efore  illegal.  The  course  adopted  did  not  serve  to  show  the  correct 
result  of  the  vote  for  alderman.  But  483  ballote  were  cast,  as  shown  by  the 
poll-list;  484  were  in  the  box;  and  in  drawing  a  ballot  therefrom  the  proper 
action  was  taken,  (Election  Code,  §  296;)  and  the  remaining  483  votes  should 
have  been  counted,  and  the  return  of  the  inspectors  should  have  conformed 
thereto.  By  placing  the  Ave  ward  ballots  found  in  the  city  box  in  the  ward 
box,  that  number  of  votes  which  the  poll-list  sliowed  had  not  been  voted  was 
wrongfully  added  to  those  in  the  ward  box,  because  there  was  no  evidence  that 
they  had  been  voted.  The  only  satisfactory  way  they  could  be  accounted  for 
to  the  city  box  is  that  they  were  folded  and  wrongfully  deposited  with  a  city 
ballot. 

It  seems  quite  evident,  therefore,  that  the  return  made  by  the  appellants  to 
the  city  clerk  was  illegal,  in  that  it  did  not  show  the  true  result  of  the  ballot. 
Assuming  this  to  be  so,  the  contention  by  the  appellants  is  that  the  remedy 
by  the  party  to  correct  the  error  is  not  by  mandamus;  that  this  writ  i3  only 
allowed  when  there  has  been  a  ref  nsal  by  the  inferior  oG9cer  or  tribunal  to 
act,  and  simply  to  compel  action.  Where  action  has  been  bad,  aHtlioogh  er- 
roneoos,  it  is  urged  that  another  and  appropriate  remedy  may  be  resorted  to. 
This  claim  by  the  appellants  is  doubtless  tenable  where  the  person  claimed  to 
have  been  elected  illegally  is  actually  in  possession  of  the  office  under  a  bona 
fide  claim  and  an  election  that  is  not  merely  colorable.  In  such  a  ease,  the 
question  of  the  claimant's  right  cannot  be  tried  tiy  meendaimu.  If  another 
daiims  the  office  on  the  ground  that  he  had  a  majority  of  the  legal  votes,  he 
must  procure  a  quo  warranto  to  oust  the  actual  occupant  before  he  can  ob- 
tain a  mandamut  to  force  his  own  admission.  2  Dill.  Mun.  Corp.  §§  842-844, 
892.  In  the  case  of  People  v.  Common  Council,  18  Mich.  338,  it  was  held  that 
a  mandamus  would  not  be  granted  to  compel  the  city  council  to  count  a  vote, 
and  declare  the  claimant  elected  to  the  office  as  claimed.  A  wrongful  count- 
ing of  votes,  followed  by  a  declaration  of  the  person  so  elected,  is  not  ground 
for  a  mandamus.  Short,  Inf.  292.  Assuming,  then,  that  a  mandamns  is 
not  the  proper  remedy  when  the  office  is  filled,  the  rule  is  not  applicable  bo 
this  ca'se,  because  there  has  been  no  canvass  of  the  ballots  or  oertiBcate  of 
election  to  either  of  the  persons  voted  for,  and  the  office  is  not  QUed  de/aeto; 
the  city  canvassers  not  having  canvassed  the  vote  as  returned  by  the  in- 
spectors. 

It  is  further  contended  by  the  appellant  that,  the  inspectors  having  acted 
in  counting  the  ballots,  and  having  declared  the  result  of  the  Section,  and 
made  and  filed  their  certificate,  although  they  may  have,  by  mistake  or  pur- 
posely, acted  illegally,  a  mandamus  is  not  a  propw  remedy  to  correct  the  «- 
ror,  whether  the  office  is  filled  or  not.  The  board  of  inspectors,  upon  U» 
closing  of  the  poll,  proceeded  to  count  the  ballots  cast  for  alderman,  and 
concluded  such  count  in  the  manner  before  stated,  and  a  majority  mvde  and 
signed  and  filed  with  the  city  clerk  the  result  as  found  by  them.    ThiaaetioD 
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on  their  part  was  judicial  in  its  nature.  A  writ  of  mandamus  does  not  lie- 
to  compel  an  ofiBcer,  exercising  judicial  functions,  to  make  any  particular  de> 
cision,  or  to  set  aside  a  decision  already  made.  People  y.  Chapin,  104  N.  Y. 
96, 10  N.  E.  Rep.  141.  The  writ  in  tliis  case  not  only  requires  them  to  re- 
consider, and,  in  efCect,  to  set  aside,  the  decision  already  made  by  them,  but 
commands  them  "not  to  tal^e  into  account  or  include  any  action,  or  the  result 
of  any  action,  taken  by  them  In  regard  to  the  ward  ballot-box,  or  the  ballots 
therein  contained  or  placed  after  they  opened  thecity  box."  If  this  court  can 
command  the  inspectors  how  to  act  in  counting  the  ballots  after  they  liave 
once  acted,  it  arrogates  to  itself  the  power  to  control  the  result  of  an  election. 
We  find  no  authority  for  the  exercise  of  sucli  power,  nor  are  we  willing  to 
concede  its  existence.  To  yield  it.  as  it  seems  to  us,  is  to  establish  a  danger- 
ous precedent  in  regard  to  a  matter  of  the  utmost  importance  to  the  people, 
and,  in  a  government  like  ours,  one  fraught  witli  incalculable  mischief. 

The  boiird  of  inspectors,  upon  making  and  filing  its  certificate,  had  fully 
discharged  its  official  duty,  and  therefore  became  functus  officio  as  a  board. 
A  writ  directed  to  them  would  be  of  no  effect,  since  they  could  not  legally 
again  convene  as  a  body,  and  undo  the  acts  done  at  a  prior  time,  and  when 
in  the  proper  discharge  of  ofiBcial  duty.  People  v.  Supervisors,  12  Barb.  217, 
15  Barb.  607.  A  majority  of  the  t}oard  of  inspectors  having  made  a  returnr 
with  a  certificate  of  the  result  of  the  election,  and  filed  the  same  with  the  city 
clerk,  it  is  now  in  the  hands  of  tite  city  canvassers,  and  the  matter  has  passed 
from  the  control  of  the  inspectors.  Until  this  return  and  certificate  are  re- 
turned to  them,  it  is  not  quite  apparent  how  they  can  again  act  upon  the 
question,  even  if  it  be  conceded  that  they  still  have  official  existence,  and  the 
power  to  do  so  in  any  case.  Unless  this  is  done  in  the  first  instance,  and  the 
commands  of  the  writ  should  be  complied  with,  the  city  board  of  canvassers 
w^ill  have  two  returns,  showing  different  results,  either  of  which,  for  all  that 
appears,  might  be  adopted  as  the  basis  of  their  certificate  of  election,  and  the 
error  complained  of  stand  uncorrected.  In  the  case  of  Sanderson  v.  Board, 
12  Abb.  N.  0.  96,  the  inspectors  of  election  had  made  their  return  to  the 
board  of  county  canvassers,  and  an  application  was  made  for  a  writ  addressed 
to  the  latter,  requiring  them  to  return  to  the  former  the  certificate  and  return 
they  had  so  made.  After  the  granting  of  the  writ,  a  second  one  was  applied 
for  and  granted,  commanding  the  town  inspectors  to  make  a  corrected  or 
amended  return.  This  action  was  taken  upon  the  ground  and  because,  until 
tl>e  return  which  had  been  made  was  restored  to  the  inspectors,  the  matter 
had  passed  beyond  their  control,  and  thny  had  no  power  for  further  action. 
We  cannot  yield  to  tlie  argument  of  the  learned  judge  in  the  Sanderson  Case, 
.that  when  an  inferior  tribunal  has  assumed  to  act,  and  by  mistake  or  other- 
wise has  acted  irregularly,  it  may  be  treated  as  not  having  acted  at  all,  and 
that  the  error  committed  may  be  remedied  through  the  instrumentality  of  a 
writ  of  mandamus.  It  seems  to  us  more  in  harmony  with  tlie  prerogatives 
of  the  writ,  if  it  shall  be  confined  to  its  legitimate  use  of  compelling  inferior 
officers  to  act  in  case  of  refusal,  and  not  extended  and  made  available  to  cor- 
rect alleged  errors  in  proceedings  by  them  already  had.  In  our  judgment, 
the  proper  course  to  adopt  is  for  the  city  canvassers  to  canvass  the  vote  as  re- 
turned by  the  majority  of  the  inspectors,  and,  if  they  refuse  to  do  so,  this 
court  will  compel  them  by  mandamus.  Having  done  this,  and  granted  the 
proper  certificate  of  election,  when  the  party  who  is  thereby  shown  elected 
shall  fill  the  office,  a  quo  warranto  is  the  proper  remedy  to  determine  whether 
be  has  been  duly  elected.  If  upon  the  hearing  it  shaU  be  adjudged  that  the 
claimant  is  entitled  to  the  office,  a  mandamus,  if  necessary,  will  be  allowed  to 
compel  his  restoration  to  It.  If  right  in  the  aboTO,  it  follows  that  the  order 
applied  from  should  lie  reversed. 

Habdim,  F.  J.,  concurred. 
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FoLLEXT,  J.  I  concur  in  the  result,  upon  the  sole  ground  that,  the  terms 
of  office  of  the  inspectors  having  expired,  they  cannot  be  compelled  by  man- 
damus to  reconvene  and  recnnvaas  the  ballots.  Secretary  y.  AfoGairahan,  9 
Wall.  298;  U.  8.  v.  Boutwell,  17  Wall. 604;  State  v.  Blkinton,  30  N.  J.  Law, 
335.  The  inspectors  who  were  elected  to  succeed  the  defendants  are  without 
power  to  recanvHiJs  the  ballots.  Hadley  v.  Mayor,  33  X.  Y.  603.  A  man- 
damus would  be  unavailing.  A  remedy  for  such  cases  should  be  provided  by 
statute.  The  canvass  made  by  the  defendants  was  plainly  in  violation  of  the 
statute,  which  was  reail  to  them  at  the  time,  and  they  are  not  entitled  to  costs. 
The  judgment  should  be  reversed,  without  costs.  Order  reversed,  without 
costs. 


People  v.  Hill. 
{SapreiM  Covrt,  Oentral  Term,  Fourth  Department.    October,  1888.) 

1.  HoMioiDB— TriaI/— iHSTRnonoNS— Jdstiticatiok— Bdbdkn  of  Pboof. 

To  oharge  that,  where  the  uncontradicted  evidence  shows  that  defendant  shot  de- 
ceased with  a  plstoL  the  burden  is  upon  him  to  show  auffloient  cause  to  justify  him 
In  the  use  of  a  deadly  weapon,  is  error,  under  Fen.  Code  N.  7. 1 179  et  aeq.,  making 
the  killing  of  a  human  being,  unless  excusable  or  jnstlflable,  either  murder  or  man- 
slaughter.' 

%.   SaKB— FOBMEB  CHARGB. 

Snoh  error  is  not  cured  by  earlier  instructions  that  If  deceased  threatened  and 
assaulted  defendant,  the  latter  is  entitled  to  any  reasonable  doubt  the  juir  may 
have  as  to  his  belief  that  he  would  be  killed  or  suffer  great  bodily  harm,  and  that 
defendant  is  presumed  to  be  innocent  until  the  contrary  is  shown. 

Appeal  from  court  of  sessions,  Delaware  county. 

Indictment  of  Samuel  P.  Hill  for  murder  in  the  second  degree.  There  was 
a  conviction,  and  defendant  appeals.    The  facts  are  fully  stateid  in  the  opinion. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 

James  R.  Baumes  and  F.  R.  Qilhert,  for  appellant.  Samuti  H.  Faneher, 
Dist.  Atty.,  and  W.  H.  Johnson,  for  respondent. 

Martin,  J.  The  defendant  was  indicted  for  the  crime  of  murder  in  the 
second  degree.  The  offense  was  alleged  to  have  been  committed  by  shooting 
and  killing  one  Robert  Feasley  at  the  town  of  Sidney,  Delaware  county,  N. 
Y.,  on  the  10th  day  of  September,  1886.  To  this  indictment  the  defendant 
pleaded  not  guilty.  The  action  was  tried  at  the  Delaware  county  sessions  in 
March,  1887.  The  jury  found  the  defendant  guilty  of  manslaughter  in  the 
second  degree.  The  judgment  of  the  court  was  that  the  defendant  be  impris- 
oned in  the  state-prison  for  the  period  of  10  years.  From  this  conviction  and 
judgment  the  defendant  appeiUed. 

On  the  trial  it  was  clearly  established  that,  at  the  time  and  place  alleged, 
the  defendant  shot  and  wounded  Kobert  Feasley,  and  that  be,  on  the  same 
day,  died  from  the  effect  of  such  wound. 

The  question  which  was  chiefly  litigated  upon  the  trial  was  whether  the  de- 
fendant killed  Feasley  under  such  circumstances  as  to  constitute  the  crime  of 
murder  or  manslaughter;  or  whether,  under  the  circumstances,  the  homicide 
was  justifiable.  If  Feasley  was  killed  under  the  circumstances  testified  to 
by  the  defendant  and  his  witnesses,  the  jury  would  liave  been  clearly  justified 
in  finding  that  no  crime  had  been  committed.  If  be  was  killed  under  the 
circuuistances  developed  by  the  evidence  introduced  by  the  people,  still  it  was 

>  See,  to  the  same  effect.  People  v.  Coughlin,  (Mioh.)  82  N.  W.  Rep.  90S ;  oontrq,  St«te 
V.  Welch,  (S.  C.)  6  S.  E.  Rep.  894.  See,  on  the  general  subjeot  of  the  burden  of  proof 
on  trials  for  homicide,  note  to  People  v.  Cougmin,  supra.  It  is  error  to  refuse  an  in- 
struction that  the  burden  of  proof  never  shifts,  out  rests  on  the  state  throiighoat. 
Phillips  T.  State,  (Tex.)  9  S.  W.  Rep.  557.  See  further,  Territory  v.  Manton,  (Mont.) 
19  Fac.  Rep.  887,  and  note;  Territory  v.  Bowand,  Id.  596;  Burgess  v.  Territory,  Id.  558; 
Bid  note. 
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a  question  of  fact  for  the  jury,  to  be  determined  from  such  evidence,  whether 
the  defendant's  act  was  criminal,  or  whether  it  was  justifiable.  In  submit- 
ting this  case  to  the  jury  the  court,  at  the  request  of  the  prosecution,  charged 
as  follows:  "That  it  appears  by  the  uncontradicted  evidence  that  the  defend- 
ant shot  the  deceased  with  a  pistol.  The  burden  of  proof  is  on  the  defendant 
to  show  sufficient  cause  to  justify  him  in  the  use  of  the  deadly  weapon,"  and 
the  learned  trial  judge,  after  charging  the  jury  upon  the  questiou  of  self-de- 
fense, gave  them  the  following  instructions:  "But,  gentlemen,  when,  as  in 
this  case,  the  fact  that  the  defendant  shot  the  deceased  with  a  pistol  is  ad- 
mitted, or  not  disputed,  then  the  burden  is  thrown  upon  the  defendant  to 
show  to  the  satisfaction  of  the  jury  the  existence  of  sufficient  cause  to  justify 
him  in  the  use  of  this  deadly  weapon  in  taking  the  life  of  Bobert  Peasley.  In 
considering  this,  which  is  the  material  and  important  question  in  this  case, 
recall  the  evidence,"  etc.  To  these  portions  of  the  charge  the  defendant  duly 
excepted. 

This  exception  presents  one  of  the  most  serious  questions  arising  on  this 
appeal.  By  the  portions  of  the  charge  thus  excepted  to,  the  jury  were,  in  ef- 
fect, instructed  that,  it  having  been  proved  that  the  defendant  killed  Peasley, 
and  not  disputed,  they  should  find  tlie  defendant  guilty,  unless  he  had  satis- 
fled  them  affirmatively  that  the  act  was  justifiable  and  not  criminal.  The 
tendency  and  natural  result  of  this  portion  of  the  charge  was  to  inspire  in 
the  minds  of  the  jury  the  belief,  and  to  letid  them  to  understand,  that  when 
the  people  had  once  estalilisheid  the  fact  that  the  defendant  killed  Peasley, 
then  the  law  imposed  upon  the  defendant  the  burden  of  satisfying  them  affirma- 
tively, and  by  at  least  a  fair  preponderance  of  independent  evidence,  that 
sufficient  cause  existed  to  justify  his  act,  and  that  if  he  did  not  furnish  suffi- 
cient evidence  to  thus  satisfy  them  they  should  find  him  guilty.  The  vice  of 
this  portion  of  the  charge  rests  in  the  fact  that  by  it  the  people  were  relieved 
from  the  burden  of  proving  the  elements  required  to  constitute  the  crime 
charged,  or  the  crime  of  which  the  defendant  was  convicted,  and  the  obliga- 
tion of  showing  affirmatively  that  the  homicide  was  committed  under  such 
circumstances  as  to  excuse  or  justify  it  was  imposed  upon  the  defendant.  In 
other  words,  the  people  were  not  required  to  establish  the  ingredients  of  the 
crime  charged,  but  were  only  required  to  establish  one  of  the  ingredients,  {.  e., 
the  killing,  and  then  Die  burden  was  cast  upon  the  defendant  to  prove  that 
he  was  not  guilty.  This  rule  is  not  in  keeping  with  the  statute,  nor  is  it  sus- 
tained by  the  authorities.  "  Homicide  is  the  killing  of  one  human  being  by 
the  act,  procurement,  or  omission  of  another.  Homicide  is  either  murder, 
manslaughter,  excusable  homicide,  or  justifiable  homicide."  The  killing  of  a 
human  being,  unless  it  is  excusable  or  justiliable,  is  either  murder  or  man- 
slaughter. Fen.  Code,  §§  179,  180,  183, 184, 188.  Thus  it  will  be  seen  that 
the  statute  under  which  the  defendant  was  indicted  and  tried  makes  the  kill': 
ing  of  a  human  being  a  crime  only  when  it  is  neither  justifiable  nor  excusable. 

Under  this  statute  we  think  the  burden  of  proving  not  only  that  a  human 
being  has  been  killed  by  the  defendant,  but  also  that  the  killing  was  perpe- 
trated under  such  circumstances  as  to  constitute  a  crime,  is  imposed  upon  the 
prosecution,  and  the  burden  of  establishing  and  maintaining  these  facts  re- 
main with  the  prosecution  throughout  the  case.  The  fellowing  authorities 
are  to  the  same-effect:  Stokes  v.  People,  53  N.  Y.  164;  People  v.  Willett,  36 
Hun,  500,  511;  People  v.  McCann,  16  N.  Y.  68;  Brotherton  v.  People,  75  N. 
Y.  169;  O'Connell  v.  People,  87  N.  Y.  377,  380;  People  v.  Conrov,  97  N.  Y. 
63,  75. 

In  Stokes  v.  People,  where  the  charge  was  very  similar  to  the  charge  in  this 
case,  it  was  held  to  be  erroneous,  and  the  conviction  was  reversed,  and  a 
new  trial  granted.  Grover,  J.,  in  delivering  an  opinion  in  that  case,  says: 
"To  justify  such  conviction  it  was  necessary  for  the  prosecution  to  prove  all 
the  facts,  bringing  the  case  of  the  prisoner  within  it,  [the  statute  defining 
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the  crime  of  murder  In  the  first  degree.]  Mere  proof  of  the  killing  did  not, 
as  a  legal  implication,  show  this.  It  might  still  be  murder  in  the  second  de- 
gree, manslaugliter  in  some  degree,  or  justifiable  or  excusable  homicide,  con- 
sistent with  such  proof.  It  was  error  to  instruct  the  jury  that  the  law  im- 
plied all  these  facts  from  the  proof  of  the  killing."  In  the  same  case  Rafai.- 
IJO,  J. .says:  "It  is  a  cardinal  rule  in  criminal  prosecutions  that  the  burden 
of  proof  rests  upon  the  prosecutor;  and  that  if,  upon  the  whole  evidence,  in- 
cluding that  of  the  defense  as  well  as  of  the  prosecution,  the  jury  entertain  a 
reasonable  doubt  of  the  guilt  of  the  accused,  he  is  entitled  to  the  benefit  of 
that  doubt.  The  jury  must  be  satisfied  on  the  whole  evidence  of  the  guilt  of 
accused,  and  it  is  clear  error  to  charge  them,  when  the  prosecution  has  made 
out  a  prima /acie  case,  and  evidence  lias  been  introduced  tending  to  show  a 
defense,  that  they  must  convict,  unless  they  are  satisfied  of  the  truth  of  the 
defense.  Such  a  charge  throws  the  burden  of  proof  upon  the  prisoner,  and 
subjects  him  to  a  conviction,  though  the  evidence  on  his  part  may  have  cre- 
ated a  reasonable  doubt  in  the  minds  of  the  jury  as  to  bis  guilt.  Instead  of 
leaving  it  to  them  to  determine  upon  the  whole  evidence  whether  his  guilt  is 
established  beyond  a  reasonable  doubt,  it  constrains  them  to  convict,  unless 
they  are  fully  satisfied  that  he  has  proved  his  innocence." 

In  the  case  of  People  r.  Willett,  Lanoon,  J.,  says:  "It  is  well  settled  law 
that  the  burden  of  proof  rests  upon  the  people  to  establish  the  case  charged; 
that  where  the  crime  consists  of  several  degrees,  this  burden  exists  as  to  the 
degree  charged,  and  as  to  every  fact  necessary  to  constitute  tliat  degree;  and 
that  if,  upon  the  whole  evidence,  including  that  of  tlie  defeuse,  as  well  as  that 
of  the  prosecution,  the  jury  eutertain  a  reasonable  doubt  of  the  guilt  of  the 
accused,  he  is  entitled  to  the  benefit  of  that  doubt,  and  this  is  true  with  r^ 
spect  to  the  degree  of  the  crime  charged,  and  with  reference  to  every  essen- 
tial requisite  of  tiiat  degree;  and  that  in  all  these  respects  the  burden  is  never 
shifted  from  the  prosecutor  to  the  prisoner." 

The  rule  which  seems  to  be  established  by  the  authorities  is  that  the  bur- 
den of  proving  the  crime  charged  always  rests  with  the  prosecution;  that 
when  the  people  have  established  »  prima  facie  case  they  may  rest,  and  the 
defendant  may  introduce  evidence  of  any  defense  he  may  have,  whether  neg- 
jili\e  or  affirmative;  but  the  burden  of  proving  that  the  act  complained  of 
was  committed  under  such  circumstances  as  to  constitute  a  crime  is  never 
■changed.  It  always  rests  upon  the  prosecution;  and  if  upon  the  whole  evi- 
dence upon  both  sides  a  reasonable  doubt  exists  as  to  the  guilt  of  the  defend- 
ant, he  is  entitled  to  the  benefit  of  it.  We  are  of  the  opinion  that  the  court 
erred  in  charging  that  the  burden  of  proof  was  upon  the  defendant  to  show 
sufficient  cause  to  justify  his  act  in  killing  Peasley,  and  that  the  defendant's 
exception  to  that  portion  of  the  charge  was  well  taken. 

It  is,  however,  claimed  by  the  respondent  that  this  error  was  cored  by  a 
preceding  portion  of  the  charge  which  was  made  in  answer  to  the  defendant's 
seventti  request.  The  request  and  charge  were  as  follows:  "Seventh.  If  the 
jury  liave  a  reasonable  doubt  as  to  whether  the  defendant  believed,  at  the 
time  the  shot  was  fired,  from  the  threats  and  assault  that  tlie  deceased  made 
upon  him,  that  he  would  be  killed  or  suffer  great  bodily  harm,  the  defend- 
ant should  have  the  l>eneflt  of  such  doubt,  and  should  be  acquitted.  The 
Voiirt.  I  charge  yon,  in  answer  to  that  request,  that  if  you  find  as  facts,  from 
all  the  evidence,  that  the  threats  were  made,  and  that  the  assault  was  made, 
then  the  proposition  of  law  is  correct,  and  I  will  so  charge  you;  but  it  is  for 
you  to  find  whether  these  threats  were  made,  and  that  is  a  question  of  fact 
entirely  for  you." 

The  effect  of  this  portion  of  the  charge  was  to  instruct  the  jury  that  it  they 
should  find  as  facts  that  the  deceased  threatened  and  assaulted  the  defendant, 
then  the  defendant  was  entitled  to  any  roHsonable  doubt  they  might  have  as 
to  his  belief,  based  upon  those  facts.    I  do  not  see  how  this  portion  of  the 
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charge  remedied  or  corrected  the  error  subsequently  committed .  The  burden  of 
provi  ng  the  facts  which  abould  satisfy  the  jury  that  no  crime  had  been  commit^ 
ted  was,  by  the  charge,  still  imposed  upon  the  defendant.  The  court  did  not 
charge  tlwt  the  defendant  was  entitled  to  the  benefit  of  any  reasonable  doubt 
as  to  the  non-existence  of  those  facts,  but  only  as  to  the  defendant's  belief, 
based  upon  them,  after  he  had  established  them  to  the  satisfaction  of  the 
jury. 

The  respondent' also  contends  that  this  error  was  cured  by  the  charge  made 
in  response  to  defendant's  second  request,  which  was  that  "a  defendant  in  a 
criminal  action  is  presumed  to  be  innocent  until  the  contrary  is  proved;  and 
in  case  of  a  reasonable  doubt,  whether  his  guilt  is  satisfactorily  shown,  be  is 
entitled  to  the  benefit  of  that  doubt,  and  is  to  be  acquitted."  We  do  not  think 
so.  After  this  portion  of  the  ctiarge  was  made  the  court,  in  substance,  told 
the  jury  that  when,  as  in  this  case,  the  killing  was  proved,  and  not  disputed, 
it  WOB  the  duty  of  the  defendant  to  satisfy  them  that  the  killing  was  not 
ciiminai.  We  cannot  say  that  tlie  jury  were  not  misled  by  this  portion  of  the 
charge,  because  much  earlier  in  tlie  charge,  in  answer  to  a  request  by  tb* 
defendant,  the  court  had  instructed  them  in  relation  to  the  presumption  of 
innocence,  and  upon  the  question  of  reasonable  doubt.  On  the  contrary,  we 
think  the  direct  tendency  of  the  instruction  given  was  to  mislead  them. 

These  considerations  lead  us  to  the  conclusion  that  the  court  erred  in  its 
charge,  and  that  for  such  error  the  judgment  and  conviction  should  be  re- 
versed, and  a  new  trial  granted.  This  conclusion  renders  it  unnecessary  to 
examine  the  otiter  exceptions  in  the  case.  Judgment  and  ooaviction  reversed, 
and  new  trial  granted. 

Habdin,  F.  J.,  concurs.    Follett,  J.,  not  voting; 


Strougb  v.  Wildeb  at  al. 
(Supreme  Court,  General  Term,  Fowrth  Department.   July,  1888.) 

1.  Dbss — Dei,iti:st — Futding  of  Referee. 

In  a  controversy  as  to  whether  a  deed  had  been  delivered,  there  was  evidence  of 
the  deolaratioos  of  the  grantor  that  she  intended  the  grantee  to  have  the  land  de- 
scribed in  the  deed,  and  that  he  had  been  in  possession  of  the  deed,  and  had  oocu- 
Sied  the  land  since  the  execution  ot  the  deed  80  years  before,  and  paid  the  taxes. 
In  the  other  hand,  the  land  was  usually  assessed  to  the  grantor,  and  there  was  ev- 
idence that  the  grantee  had  admitted  that  the  land  belonged  to  the  grantor's  heim, 
and  that  he  had  paid  small  sums  for  deeds  from  such  heirs.  The  admissions  were 
denied,  and  the  payments  to  the  heirs  were  shown  to  have  been  made  after  a  claim- 
ant bad  begun  to  acquire  deeds  from  such  heirs.  Meld,  thatafinding  thatthedeed 
bad  been  delivered  would  not  be  disturbed. 

3.  Same— Bona  Fide  Pubohasers. 

One  claiming  title  to  land  under  a  deed  from  the  heirs  of  a  former  owner,  who  had 
previously  conveyed  the  land  by  an  unacknowledged  and  unattested  deed,  is  not  a 
purchaser  within  the  meaning  of  1  Rev.  St.  N.  Y.  p.  738,  $  137,  providing  that  a  grant 
of  real  estate  shall  not  take  eSect  as  against  a  purchaser,  unless  the  execution  and 
delivery  of  the  deed  is  attested,  etc. 

8.  Witness— Competency— Transactions  with  Decedbmtb. 

The  testimony  of  one  claiming  land  under  a  deed  from  a  deceased  grantor,  that  he 
had  occupied  the  land,  had  ranted  it,  and  collected  the  rents,  is  not  objectionable  as 
relating  to  transactions  with  deceased  persons,  within  Code  Civil  Proc.  N.  Y.  i  839. 

4.  Bake — Possession  or  Deed. 

Nor  where  the  delivery  ot  the  deed  is  in  issue  oan  such  reason  be  urged  against 
evidence  by  the  grantee  that  he  had  been  in  possession  of  the  deed  since  the  year 
of  its  date. 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Foixett,  JJ. 

Wayland  F.  Ford,  for  appellant.    Lansing  <i  Rogers,  for  respondents. 
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FoLLETT.  J.  Appeal  from  a  Jadgment  dismissing  tiie  complaint,  with 
costs,  entered  upon  the  report  of  a  referee,  and  heard  in  this  court  on  a  case 
which  contains  all  the  evidence. 

March  27,  1847,  Susannah  Wilder  became  the  owner  in  fee-simple  and  pos- 
sessed of  the  land  (61-100  of  an  acre)  called  the  "MofFatt  Lot"  described  in  the 
pleadings.  She  was  then  a  married  woman,  but  her  husband  died  in  1849, 
since  wliich  event  she  has  remained  a  widow,  residing  about  a  mile  from  the 
land  with  her  son,  George  Wilder,  the  respondent,  until  July  15,  1868,  when 
she  died,  intestate.  Her  realty.  If  any,  descended  to  nine  stocks,  consisting 
of  children  and  the  descendants  of  deceased  children. 

The  plaintiff  began  this  action  (partition)  in  August,  1885,  and  alleges  that 
Mrs.  Wilder  died  seised  of  the  lot,  and  tliat  he  has  purchased  25-216  thereof, 
of  her  heirs.  All  of  the  defendants  served  made  default  except  George  Wilder, 
who  answered,  alleging  that  Mrs.  Wilder  conveyed  the  lot  to  him  by  a  deed 
dated  June  20,  1855;  that  he  immediately  went  into  possession  thereunder, 
and  has  ever  since  held  possession,  claiming  to  own  the  lot  under  that  deed. 
Oeorge  Wilder  produced  a  warranty  deed,  dated  June  20,  1855,  purporting  to 
convey  said  premises,  signed  and  sealed  by  Susannah  Wilder,  but  not  ac- 
knowledged or  attested  by  a  witness.  The  signature  was  proved  by  two  per- 
sons who  saw  it  written,  and  its  genuineness  was  not  challenged  by  the  plain- 
tiff. The  referee  found  that  Mrs.  Wilder  signed  and  delivered  this  deed  in 
1856,  and  that  George  Wilder  hus  been  in  possession  of  the  lot  since  that  date, 
claiming  title  thereto  under  the  deed. 

The  appellant  insists  that  the  Bnding  that  the  deed  was  delivered  is  con- 
traiy  to  the  evidence.  A  magistrate,  who  appears  to  have  been  disinterested, 
testified  that  he  drafted  the  deed  at  the  grantor's  request,  at  about  its  dale. 
A  sister  of  the  respondent  testified  (apparently  against  her  interest)  that  she 
saw  her  mother  sign  the  deed,  and  that:  "Mother  said  George  was  going  to 
Iiavu  Moffat  lot.  After  she  signed  it,  George  had  it  with  other  papers  in 
()ox.  (wooden;)  don't  know  whether  she  delivered  it  to  him  or  not;  think 
he  kept  this  in  tin  box."  Kespondent's  wife  testified  that  her  husband  kept 
this  deed  with  his  other  papers  in  a  tin  trunk.  More  than  30  years  had 
elapsed  between  the  date  of  the  deed  and  the  date  of  the  trial,  and  it  is  not 
singular  that  direct  evidence  of  delivery  could  not  be  obtained  from  witnesses 
competent  to  testify.  During  these  years  tlie  respondent  occupied  this  lot. 
and  paid  the  taxes.  About  the  only  facts  which  militate  against  the  infer- 
ence that  a  delivery  was  made  are  that  the  lot  was  usually  assessed  to  the 
mother,  and  the  testimony  of  three  witness.-s  that  the  respondent,  on  differ- 
ent occasions,  said  the  heirs  of  his  mother  owned  this  lot;  that  there  were 
many  of  them, — some  were  minors, — and  the  difficulties  of  obtaining  a  title 
would  be  great;  and  the  fact  that  the  respondent  had  paid  small  sums  for 
deeds  from  three  or  four  of  the  adult  heirs.  The  respondent  denied  that  he 
ever  admitted  to  the  three  witnesses  that  the  heirs  of  his  mother  owned  the 
lot.  If  he  said  that  the  difficulty  of  obtaining  deeds  from  the  heirs  of  his 
mother,  some  of  whom  were  infants,  would  be  great,  hestated  the  truth;  and 
the  person  to  whom  it  was  said  might  quite  naturally  have  inferred  that  the 
heirs  held  the  title.  It  does  not  appear  that  he  obtained  any  deed  from  the 
heirs  until  after  the  plaintiff  had  begun  to  acquire  deeds  from  some  of  the 
heirs ;  and  the  fact  that  lie  desired  to  strengthen  the  evidence  of  his  title,  which 
was  to  be  assailed,  does  not  prove  much. 

The  finding  that  the  deed  was  delivered  should  not  be  set  aside  as  contrary 
to  the  evidence.  But  thi?  appellant  insists  that  though  these  facts  are  estab- 
lished, and  the  deed  is  valid  as  between  the  grantor  and  grantee,  that  it  is  in- 
valid as  against  him,  because  of  the  statute,  (IRev.  St  p.  738,  §  137,)  which 
provides  that  a  grant  in  fee,  or  of  a  freehold  estate,  "shall  not  take  effect  as 
against  a  purchaser  or  incumbrancer"  until  the  grant  is  duly  acknowledged, 
unless  the  execution  and  delivery  of  the  grant  is  attested  by  at  least  one  wit- 
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nes3.  By  the  common  law  an  unattested  deed  was  valid.  Dole  v.  Thurlow, 
12  Mete.  157, 166;  4  Cruise,  Dig.  31,  (Greenl.  Ed.  47;)  2  Bl.  CJomm.  307;  3 
Washb.  Real  Prop.  572.  As  between  the  grantor  and  the  grantee  the  deed  is 
valid,  and  transferred  the  title  to  the  lot  from  the  grantor  to  the  grantee, 
as  against  all  persona,  except  "purchasers"  or  "incumbntncers. "  Woodw. 
Chapin,  13  N.  Y.  509.  Neither  the  plaintiff  nor  liis  grantors  were  incum- 
brancers. Where  the  plaintiff  is  a  "purchaser"  within  the  statute,  is  a  ques- 
tion not  free  from  doubt.  In  Roggen  v.  Avery,  63  Barb.  65,  affirmed  65  N. 
Y.  592,  the  plaintiff  alleged  that  he  was  the  owner  of  an  undivided  one-third 
of  the  land  in  dispute  under  an  unacknowledged  and  unattested  instrument, 
called  in  the  case  a  "deed, "  and  the  defendant  clHiraed  that  after  tiie  date  of  this 
deed  the  grantor  devised  the  land  to  her  husband,  who  conveyed  it  to  the  de> 
fendant.  It  seems  to  have  been  assumed  without  debate  by- the  court  and 
counsel  that  the  defendant  was  a  purchaser  witldn  the  statute,  and  that  the 
only  question  was  whether  a  purchaser,  with  notice  of  the  prior  imperfect  deed, 
was  protected  by  the  statute. 

The  reports  of  this  case  are  meager,  and  the  assumption  may  have  rested 
upon  the  rule  of  law  that  a  devisee  is  a  purchaser,  and  therefore  that  the  dev- 
isee was  a  purchaser  within  the  statute;  and  that  tiie  defendant,  having  ac- 
quired the  devisee's  title  by  purchase,  was  protected  by  the  statute.  How- 
ever, an  heir  is  in  no  sense  a  purchaser, — is  not  protected  by  the  statute;  and 
the  deed  in  the  case  at  bar  \mng  valid  against  the  grantor,  tier  heirs  took  no 
title  by  descent,  and  they  having  none  to  convey  the  plaintiff  took  nothing  by 
his  deed  from  them.  The  word  "purchasers"  refers  to  purchasers  from  the 
grantor  named  in  the  condemned  grant,  and  does  not  include  "purchasers" 
from  the  iieirs,  near  or  remote,  of  the  grantor.  More  than  30  years  elapsed 
between  the  date  of  the  deed  (June  20, 1855,)  and  the  date  of  the  commence- 
ment of  this  action,  (August,  1885;)  more  than  12  of  which  elapsed  between 
the  date  of  the  deed  and  the  death  of  the  grantor,  (July  15,  1868, )  and  more 
than  18  of  which  elapsed  between  the  date  of  the  death  of  the  grantor  and  the 
date  of  the  commencement  of  this  action, — during  all  of  whicli  time  the  referee 
finds  that  the  respondent  was  in  possession  of  tlie  land  under  his  deed,  and 
claiming  title  thereunder.  The  finding  of  this  fact  ought  not  to  be  disturbed; 
but,  having  held  that  the  plaintiff  acquired  no  title  under  his  deeds  from  the 
beirs,  it  is  unnecessai^to  determine  whether  the  statute  of  limitations  is  a  bar 
to  the  action. 

The  competency  of  the  respondent  to  testify  that  he  had  occupied  the  prop- 
erty, rented  it  and  collected  the  rents  since  1855,  does  not  seem  debatable. 
The  answers  were  relevant  to  the  issues  in  the  action,  and  tliey  did  not  relate 
to  a  personal  transaction  with  his  deceased  grantor,  and  the  respondent  was 
not  incompetent  to  give  this  evidence  under  section  829  of  the  Code  of  Civil 
Procedure. 

The  competency  of  the  respondent  to  testify  that  he  had  been  in  possession 
of  the  deed  since  1855,  since  which  time  it  had  been  in  tlie  condition  which  it 
Was  at  the  lime  of  the  trial,  may  be  debatable,  because  the  theory  of  the  re- 
spondent was  (and  he  gave  evidence  to  establish  it.)  that  his  deceased  grantor 
personally  delivered  the  deed  to  him,  the  delivery  of  which  was  questioned; 
and  his  evidence  that  he  had  held  the  deed  for  3U  years,  or  since  1855,  the  year 
of  its  date,  related  nearly  to  the  question  whether  his  grantor  personally  de- 
livered the  deed  to  him.  But  we  think  the  respondent  was  competent  within 
Simmons  v.  Havens,  101  N.  Y.  427,  433.  5  N.  E.  Rep.  73.  In  the  case  cited 
the  plaintiff  asserted  that  her  mother  had  executed,  acknowledged,  and  deliv- 
ered to  plaintiff  a  deed  of  the  land  in  dispute,  and  that  suteequently  her 
mother  wrongfully  destroyed  the  deed,  and  then  gave  to  the  defendant  the 
deed  under  which  he  claimed.  The  plaintiff  called  her  sister,  who  "gave  tes- 
timony tending  to  show  that  this  deed  was  delivered  in  her  presence  by  Jane 
Haskell  [the  grantor]  to  the  plaintiff."     Page  431.     The  person  in  whose 
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handwriting  the  deed  was  said  to  have  been  testified  that  he  drew  no  such 
deed,  and  the  magistrate  before  whom  the  deed  was  said  to  liavebeen  acknowl- 
edged testified  that  he  tooli  no  stich  aolcnowledgment.  The  plaintiff  was  al- 
lowed to  testify  that  she  had  the  deed  in  her  possession,  and  that  the  signa- 
ture was  in  tlie  handwriting  of  her  mother.  This  evidence  related  nearly  to 
the  controverted  personal  transaction  of  delivery  from  the  mother  to  the  plain- 
tiff, but  the  plaintiff  was  held  not  incompetent,  under  section  829,  and  the 
rnling  in  this  case  is  jasUSed  by  the  decision  cited.  The  fact  that  tlie  respond- 
ent paid  $75  towards  the  purchase-price  of  the  lot  does  not  seem  to  be  relevant 
to  the  issue;  but  it  was  not  objected  to  on  that  ground,  and  we  are  unable  to 
see  how  the  fact  could  have  harmed  the  plaintiff's  case.  The  question  was 
whether  the  deed  was  delivered,  and  this  fact  seems  to  have  but  little,  if  any, 
probative  force  upon  this  issue.    The  judgment  should  be  affirmed,  with  costs. 

Martin,  J.,  concurred. 

Hakdin,  F.  J.,  concurred  in  the  result. 


Baker  v.  Oakwood. 
(Supreme  Covrt,  Oeneral  Term,  Fourth  Department.    Jnly,  188S.) 

1.  Limitation  or  Actions — Advebsb  PosgEssioN— Life  Tenast. 

The  title  of  one  having  a  life  estate  in  land  in  the  adverse  possession  of  aaotfaer, 
claiming  the  fee  under  a  foreclosure  sale,  for  the  period  required  by  the  statnte  of 
limitationB  to  bar  an  action  therefor,  during  all  which  time  the  life  tenant  was  un- 
der no  disability,  vests  in  the  person  in  possession,  and  therefore  such  life  tenant 
has,  after  that  time,  no  Interest  subject  to  grant. 

8.  Hdsband  and  Wife— Intbiiest  in  Wipe's  Pbopebtt — LAin>  iw  Possession  ov  As- 

OTHBB. 

A  husband  aoquires  no  interest  in  lands  of  his  wife  which,  dviing  the  whole  of 
the  coverture,  are  in  the  adverse  possession  of  another. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Letitia  C.  Baker  against  Oakwood,  a  corporation,  to  recover  the 
poss.ession  of  one  undivided  fourth  interest  in  a  tract  of  land  formerly  owned 
by  her  father,  Charles  B.  Hargin.  The  land  in  1835  was  mortgaged  by  the 
person  owning  the  entire  tract,  and  before  August  6, 1840,  the  date  of  Charles 
B.  Hargin's  death,  he  acquired  title  to  the  equity  of  redemption  of  one  fourth 
interest  therein.  In  1845  the  whole  tract  was  sold  under  foreclosure  decree, 
but  the  proceedings  were  so  irregular  as  not  to  divest  the  owners  of  the  eq- 
uity of  their  interest,  as  seemed  to  be  conceded  by  all  parties,  and 'tlie  par- 
chaser's  interest  became  vested  in  defendant  in  1859,  from  which  time  its 
possession  wus  continuous.  Charles  B.  Hargin  left  surviving  htm  his  widow, 
Mary  C.  Hargin,  one  6on,  Charles  Hargin,  and  two  daughters,  the  plaintiff 
and  Julia  Hargin.  The  son  was  born  July  31,  1884,  and  died  unmarried  and 
intestate  in  IStil.  Julia  was  born  December  12,  1888;  was  married  in  1858 
to  George  Pomeroy,  and,  having  had  but  one  child,  which  lived  but  two 
months,  died  intestate  in  1859.  Her  husband  was  living  at  the  institution  of 
this  action.  Plaintiff  was  born  in  1831;  married  in  1848;  divorced  in  1850. 
and  married  again  in  1865;  and  remained  under  coverture  until  the  institu- 
tion of  this  action.  In  1885,  Mary  C.  Hargin  conveyed  her  interest  in  the 
land  to  the  plaintiff.  The  action  was  tried  without  a  Jury,  and  jadguoent 
was  rendered  for  the  defendant,  and  plaintifH  appeals. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

WUliam  S.  Andreux,  for  appellant.     Qeorge  F.  Comitock,  tor  respondent. 

FoLLETT,  J.  The  plaintiff's  right  to  recover  the  undivided  twelfth  wbidi 
she  inherited  August  6,  1840,  from  her  fathei-,  aocrued,  at  the  latest,  July  3, 
1849,  when  Mrs.  Uaynor  went  into  possession  of  the  land  under  her  deed. 
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October,  31>  1852,  the  plaintiff  became  of  age,  was  tben  unmarried,  and  so 
remained  until  1865,  since  which  ahe  has  Imm  a  married  wom»n.  May  6, 
1870.  (c.  741,  Laws  1870,)  the  exception  theretofore  existing  in  the  statutes 
of  limitation  in  favor  of  married  women  was  abolished.  Thirteen  years 
ela]}3ed  iDetween  the  date  when  she  arrived  at  full  age  and  the  date  of  her  sec- 
ond marriage,  and  16  years  elapsed  between  1870  and  the  date  of  the  com- 
mencement of  the  action.  Thus  it  appears  that  for  more  than  29  of  the  37 
years  which  elapsed  between  the  date  when  the  plaintiff's  right  of  action  ac- 
crued, and  the  date  of  the  beginning  of  tliis  action  she  has  been  able  to  sue, 
and  no  exception  in  her  favor  has  existed  in  the  statutes  of  limitation.  The 
plaintiff's  counsel  does  not  contend  in  his  points  that  a  recovery  can  be  bad 
for  this  twelfth,  and  his  contention  at  the  bar  of  the  court  was  put  pro  forma. 
The  statute  of  limitations  is  a  bar  to  the  plaintiff's  right  to  recover  this 
twelfth  interest.  Old  Code,  §§  78-81,  101.  George  Pomeioy  never  acquired 
an  estate  by  the  curtesy,  because  his  coverture  began  after  an  adverse  posses- 
sion had  begun,  and  ended  during  its  continuance.  Parker  v.  Carter,  i 
Hare,  400,  416;  Den  v.  Demarest,  21  N.  J.  Law,  525;  Jackson  v.  Jackson, 
5  Cow.  74.  98;  Adair  v.  LoU,  3  Hill,  182,  186;  Ferguson  v.  Tweedy,  43  N. 
Y.  543,  648;  Qibhs  v.  Eaty,  22  Hun,  266;  Mercer's  Lessee  v.  Seldm,  1  How. 
87,  54;  4  Kent,  Comm.  30;  1  Washb.  Real  Prop.  (4th  £d.)  178;  Williams,  Real 
Prop.  (12th  £d.)  228.  It  follows  that  upon  the  death  of  Julia  Fomeroy,  Xo- 
■  vember  5,  1869,  her  twelfth  desctnded  equally  to  this  plaintiff  and  Charles 
Hargin,  subject  to  a  life-estate  in  favor  of  Mary  C.  Hargin,  their  mother,  and 
upon  the  death  of  Charles  Hargin,  July  12,  1861,  his  interest  (three  twenty- 
fourtlis)  descended  to  this  plaintiff,  subject  to  a  life-estate  of  said  Mary  C. 
Hargin,  her  mother.    1  Rev.  St.  p.  752,  g  6. 

October  16,  1885,  Mary  C.  Hargin  "quitclaimed  and  released"  her  life-es- 
tate in  the  two-twelfths  which  descended  from  Julia  and  Charles  to  this  plain- 
tiff, who  insists  that  her  life-estate  merged  in  the  remainder,  and  that  she 
has  a  present  right  to  recover  said  two-twelfths.  To  this  the  defendant 
makes  several  answers,  among  which  are:  (1)  That  defendant  had  acquired 
title  to  the  mother's  life-estate  by  adverse  possession  long  before  the  date  of 
her  release  or  grant  to  the  plaintiff;  (2)  that  the  instrument  exi-cuted  by  the 
naother  to  this  plaintiff  is  a  grant,  and  void  under  1  Rev.  St.  p.  739,  §  147, 
which  provides:  "See.  147.  Every  grant  of  land  shall  be  absolutely  void  it 
at  the  time  of  the  delivery  thereof  such  lands  shall  be  in  the  actual  posses- 
sion of  a  person  claiming  under  a  title  adverse  to  that  of  the  grantor." 

Mary  C.  Hargin  has  been  at  all  times  since  the  deaths  of  Julia  and  Charles 
competent  to  sue  for  the  recovery  of  her  life-estate,  and  no  exception  has  ex- 
isted in  her  favor  in  the  statutes  of  limitation.  More  than  20  years  iiaving 
elapsed  between  those  deaths  and  her  release  or  grant,  her  right  to  recover 
her  life-estate  from  this  defendant,  which  has  occupied  the  land  since  Septem- 
ber 3,  1859,  under  a  grant,  claiming  to  own  it,  was  barred  at  the  date  of  her 
release  or  grant  to  the  plaintiff.  This  proposition  the  plaintiff's  counsel  does 
not,  we  think,  dispute,  but  contends  that  by  the  release  or  grant  the  plaintiff 
acquired  the  same  right  of  action  that  she  would  have  acquired  liad  her  mother 
died  at  the  date  of  the  release  or  grant. 

This  brings  us  to  the  question  whether  this  defendant  had  acquired  title 
by  adverse  possession  to  the  mother's  life-estate  at  the  date  of  her  release  or 
grant. 

It  is  interesting  and  instructive  to  follow  the  history  of  the  statutes  of 
limitation  since  the  statute  of  Merton,  and  trace  the  changes  in  the  views  of 
the  courts  and  text  writers  upon  the  much-debated  question,  whetlier  title 
can  be  acquired  by  adverse  possession.  Bracton,  who  is  supposed  to  have 
written  during  the  reign  of  Henry  III.,  says  that  title  may  be  so  acquired.  1 
Bract.  (Twist's  Ed.)  413,  414.  Cruise,  who  wrote  in  about  1804,  when  the 
statute  of  21  James  I.  was  in  force,  says  (volume  3,  tit.  31,  c.  2,  §§  1,  2,)  that 
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title  cannot  be  so  acquired,  and  cites  Davenport  v.  Tyrrel,  1  Wm.  BI.  675, 
Lo£Ft,  84.  Washburn  says  title  cannot  be  so  acquired.  3  Washb.  Real  Prop. 
(4th  Ed.)  52.  Section  34,  c.  27,  3  *  4  Wm,  FV.,  passed  July  24,  1833,  pro- 
vides: "Sec.  34.  And  be  it  further  enacted  that,  at  the  deterrai nation  of 
the  period  limited  by  this  act,  to  any  person  for  making  an  entry  or  distress, 
or  bringing  any  writ  of  quare  impedit,  or  other  action  or  suit,  the  right  and 
title  of  such  peraon  to  the  land,  rent,  or  advowson  for  the  recovery  whereof 
such  entry,  distress,  action,  or  rent,  respectively,  might  have  been  made  or 
brought,  within  such  period,  shall  be  extinguished."  Under  this  statute  it 
has  been  uniformly  held  that  adverse  possession,  continued  during  the  time 
within  which  an  action  must  be  brought,  divests  tlie  title  of  the  true  owner, 
and  vests  it  in  the  person  who  has  held  it  adversely.  Society  v.  Richards,  1 
Dru.  &  War.  268.  289,  4  Ir.  Eq.  177,  207.  1  Con.  &  L.  58,  85;  Scott  v.  Nixon, 
3  Dru.  &  War.  388, 6  Ir.  Eq.  8;  Dixon  v.  Gayfere,  17  Beav.  421;  TrusUes  v. 
Dougall,  1  Macq.  H.  L.  Cas.  317;  Darb.  &  B.  Lim.  c.  15;  Digby,  Real  Prop. 

i2d  Ed.)  392.    For  a  history  of  the  English  statutes,  see  2  Beeve,  Eng.  Law, 
Fin.  Ed.)  38;  3  Reeve,  Eng.  Law,  (Fin.  Ed.)  310. 

This  precise  question  has  not  been  expressly  determined  by  the  court  of  ap- 
peals, but  this  court,  following  the  expressions  and  assumptions  of  several 
reported  cases,  has  held  that  title  to  real  estate  can  be  acquired  by  adverse 
possession.  Birdsall  v.  Cary,  66  How.  Pr.  358,  366;  Eldridge  v.  City  of 
Binghamton,  43,  Hun,  202.  2U4. 

Leaving  the  discussion  of  the  difference  between  the  statutes  of  limita- 
tion, under  which  the  reported  cases  have  arisen,  to  the  court  of  last  resort, 
wliich  must  ultimately  decide  this  precise  question,  this  court  is  constrained 
by  the  precedents  to  bold  that,  under  the  statutes  of  limitation  of  this  state, 
title  may  be  acquired  by  adverse  possession ;  and  that,  under  this  rule,  the 
life-estate  of  Mary  C.  Hargin  had  vested  in  the  defendant  prior  to  her  release 
or  grant  to  this  plaintiff.  This  defeats  the  plaintiff's  present  right  to  recover 
any  interest  in,  or  part  of.  the  land  in  dispute,  and  renders  it  unnecessary  to 
consider  whether  the  instrument  executed  by  Mary  C.  Hargin  is  a  release,  or 
grant,  and  void  by  the  section  of  the  statute  above  quoted,  known  as  the  stat- 
ute against  champerty.  Neither  is  it  necessary  to  determine  whether  the  de- 
fendant is  a  mortgagee  in  possession;  nor  is  it  necessary  to  discuss  tlie  ex-  - 
ceptions  talcen  to  the  rulings  upon  the  admission  and  rejection  of  evidence 
bearing  upon  this  question;  for  we  have  assumed  that  th.e  foreclosure  did  not 
divest  the  title  of  the  owners  of  tlie  equity  of  redemption.  The  judgment  is 
a£Brmed,  with  costs.    All  concur. 


First  General  or  Six  Principle  Baptist  Soo.  v.  Loohis. 

{Supreme  Court,  General  Term,  Fourfh  Department.    July,  1888.) 

Costs — ^Who  Liable — Wakt  op  Authoritt  to  Sue.   . 

Persons  who,  without  authority,  and  falsely  alleging  themselves  to  be  the  trus- 
tees of  a  religious  corporation,  institute  an  ejectment  m  the  name  of  the  corpora- 
tion for  lands  In  Its  possession,  may  be  compelled  by  order  to  pay  defendant's  taxa- 
ble costs  and  disbursements,  and  an  execution  maj'  be  awarded  pursuant  to  Code 
Civil  Proc.  N.  Y.  §  779,  providing  for  an  execution  for  the  oosts  of  a  motion  on  fail- 
ure to  comply  with  an  order  directing  their  payment.  Sections  8346,  8347,  provid- 
ing that  in  actions  by  or  against  trustees,  etc.,  costs  are  exclusively  chargeable 
upon  the  estate,  etc.,  represented,  unless  the  court  directs  them  to  be  paid  by  the 
party  personally,  and  providing  for  costs  in  case  of  transfer  of  the  cause  of  action, 
etc,  are  in  harmony  with  this  power. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  llie  First  General  or  Six  Principle  Baptist  Society  of  Willett  against 
Aaron  B.  Loomis  as  president  of  the  Free  Will  Baptist  Society  of  Willett.  De- 
fendant moved  for  an  order  charging  W.  R.  Place,  William  Wigbtman.  and 
Irving  Bell  with  the  payment  of  his  costs  and  disbursements.  The  motion  was 
denied,  ami' defendant  appeals.     Code  Civil  Proc.  N.  Y.  provides  as  follows: 
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"Sec.  779.  Where  costs  of  a  motion  directed  by  an  order  to  be  paid  are  not  paid 
within  the  time  fixed  for  that  purpose  by  the  order,  or,  if  no  time  is  so  fixed, 
within  10  days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  them  may  be  issued 
in  the  same  form,  as  nearly  as  may  be,  as  an  execution  upon  a  judgment, 
omitting  the  recitals  and  directions  i elating  to  real  property,  and  all  proceed- 
ings on  the  part  of  the  property  required  to  pay  them,  except  to  review  or  va- 
cate the  order,  are  stayed,  without  further  direction  of  the  court,  until  the 
payment  thereof.  But  the  adverse  party  may,  at  his  election,  waive  the  stay 
of  proceedings.  Where  the  order  directs  that  the  costs  of  the  motion  abide 
tlie  event  of  the  action,  or  where  costs  of  a  motion  awarded  by  an  order  have 
not  been  colleoted,  wlien  final  judgment  is  entered,  they  may  be  taxed  as  part 
of  the  costs  of  the  action,  or  set  oS  against  costs  awarded  to  the  adverse  party, 
as  the  case  requires."  "Sec.  8246.  In  an  action,  brought  by  or  against  an  ex- 
ecutor or  administrator,  in  his  representative  capacity,  or  the  trustee  of  an 
exfiress  trust,  or  a  person  expressly  authorized  by  statute  to  sue  or  to  be  sued, 
costs  must  be  awarded  as  in  an  action  by  or  against  a  person  prosecuting  or 
defending  in  his  own  right,  except  as  otherwise  prescribed  in  sections  1835 
and  1836  of  this  act,  [relative  to  actions  by  and  against  executors  and  admin- 
istrators,] but  they  are  exclusively  chargeable  upon,  and  collectible  from,  tlie 
estate,  fund,  or  person  represented,  unless  the  court  directs  them  to  be  paid 
by  the  party  personally,  for  mismanagement  or  bad  faith  in  the  prosecution 
or  defense  of  the  action."  "Sec.  3217.  Where  an  action  is  brought  in  the 
name  of  anotlier  by  a  transferee  of  the  cause  of  action,  or  by  any  other  per- 
son who  is  beneficially  interested  therein,  or  where,  after  the  commencement 
of  an  action,  the  cause  of  action  becomes,  by  transfer  or  otherwise,  the  prop- 
erty of  a  person  not  a  party  lo  the  action, — the  transferee  or  other  person  so 
interested  is  liable  for  costs  in  the  like  cases,  and  to  the  same  extent,  as  if  he 
was  the  plaintiff;  and  where  costs  are  awarded  against  the  plaintiff,  the  court 
may,  by  order,  direct  the  person  so  liable  to  pay  them.  Except  in  a  case 
where  he  could  not  have  been  lawfully  directed  to  pay  costs,  personally,  if  he 
bad  been  a  party,  as  prescribed  in  the  last  section,  his  disobedience  to  the  or- 
der is  a  contempt  of  court.  Sut  this  section  does  not  apply  to  a  case  where 
the  person  so  beneficially  interested  is  the  attorney  or  counsel  for  the  plaintiff, 
if  his  only  beneficial  interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered  as  compensation  for  his  services  in  the  action. " 

Argued  before  Habdin,  P.  J.,  and  Foli.ett  and  Mabtin,  J.J. 

William  J.  Mantanye,  for  appellant.    FratMin  Pierce,  for  Place,  Wight- 
man,  and  Bell. 
# 

FOLLETT,  J.  Appeal  from  an  order  denying  defendant's  motion  for  an  or- 
der charging  William  K.  Place.  William  Wightman,  and  Irving  Bell  with  the 
payment  of  the  taxable  costs  and  disbursements  incurred  by  the  defendant  in 
this  action. 

The  General  or  Six  Principal  Baptist  Society  of  Willett  is  a  corporation  duly 
incorporated  pursuant  to  section  3,  c.  60.  Laws  1813.  Place,  Wightman,  and 
Bell,  claiming  to  be  the  trustees  of  the  corporation,  began  this  action  for  the 
recovery  of  real  property,  the  church  edifice  and  grounds.  The  action  was 
tried  before  a  referee,  who  decided  that  when  this  action  was  begun  and  ter- 
minated the  plaintiff  was  in  possession  of  the  property  described  in  the  com- 
plaint; that  said  promoters  of  the  action  were  not  the  trustees  of  the  corpora- 
tion, and  had  no  authority  to  begin  or  prosecute  it;  but  that  three  other  per- 
sons  were  the  legal  trustees  of  th'd  corporation, 'under  whose  authority  the 
defendant  acted. 

Persons  who  prosecute  an  action  in  the  name  of  another  as  plaintiff,  with- 
out authority,  are  liable  to  the  person  so  prosecuted  for  the  damages  sustained. 
Bond  v.  Chapin.  8  Mete.  31;  Fostei-  v.  Dow,  29  Me.  442;  Moulton  v.  Lowe, 
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32  Me.  466;  MetoaJf  y.  Alley,  2  Ired.  38.  The  only  qaestion  involved  in 
this  appeal  is  whether  the  wrongful  promoters  of  an  action  can,  after  it  has 
been  terminated  in  the  defendant's  favor,  be  compelled  to  pay  his  taxable  costs 
and  disbursements  by  an  order.  In  Butterworth  v.  Stagg,  2  Johns.  Cas.  291, 
an  attachment  to  collect  the  costs  was  Issued  against  the  person  who  wrong- 
fully brought  the  action.  This  case  was  approved  in  Giles  v.  Halhert,  12  X, 
Y.  32,  38,  and  it  was  said  that  such  conduct  is  punishable  as  a  contempt. 
In  Jobbitt  T.  Giles,  22  Hun,  274,  it  was  held  that  a  person  bringing  an  action 
for  a  penalty  in  the  name  of  the  overseer  of  the  poor,  without  having  made  a 
complaint  as  required  by  statute,  could  be  required  by  an  order  to  pay  the 
costs  of  the  action.  In  Baptist  Church  v.  Parker,  36  Barb.  171.  four  per- 
sons, claiming  to  be  the  trustees  of  the  plaintiff,  brought  the  action  without 
authority,  and  it  was  dismissed,  with  costs  agninst  such  persons.  Our  atten- 
tion has  not  been  called  to  any  case  questioning  or  statute  limiting  the  power 
which  has  been  so  long  exercised.  Sections  8246  and  3247  of  the  Code  of  Civil 
Procedure  are  in  harmony  with  the  exercise  of  this  power. 

The  order  should  bo  reveraed,  with  610  costs  and  printing  disbursements, 
and  the  motion  granted,  and  execution  awarded  pursuant  to  section  779  of 
the  Code  of  Civil  Procedure,  with  $10  costs.    All  concur. 


Habty  0.  Doyle  et  al. 
(Supreme  Com-t,  General  Term,  Fourth  Depa/rPment.    July,  188S.) 

1.  Dbbd— CoNSTRUCTioH— Repuosant  Provibioks— Powbbs. 

A  father  quitclaimed  to  his  daughter,  to  whom  be  was  indebted  to  the  amonnt  of 
the  expressed  consideration,  premises  upon  wl>Ich  they  together  resided,  the  deed 
providing  that  the  father  reserved  the  power  to  alienate  or  mortgage  the  premises 
during  his  life-time,  and  declaring  the  intention  to  be  to  oonvey  "the  remainder* 
of  the  premises,  provided  the  father  failed  to  execute  the  power.  The  AobemHtm 
was  to  have,  etc.,  forever,  subject  to  the  power.  Held,  that  the  purpose  of  the  con- 
veyance was  to  pay  or  secure  the  debt,  and  that  the  power  reserved  was  subject  to 
the  daughter's  interest,  and  that  the  daughter  was  to  have  the  entire  premiaes  in 
case  of  the  non-exeoution  of  the  povrer. 

8.  FowEBs— Resbkvation  in  Dbbd— Fbaudclxnt  Execctiox. 

A  quitclaim  by  the  father  to  one,  who  quitclaimed  to  another,  who  quitclaimed  to 
the  father,  the  three  deeds  being  executed  the  same  day,  without  consideration,  for 
the  purpose  of  defeating  the  daughter's  Interest,  is  fraudulent  as  to  the  daughter, 
andls  not  a  valid  execution  of  the  power. 

Appeal  from  special  term,  Onondaga  county 

Action  by  Edward  F.  Harty  against  Alice  E.  Doyle  and  others  for  the  par- 
tition of  lands  of  which  plaintm  alleges  Timothy  Harty  died  seised. 

On  August  I,  1882,  for  the  recited  consideration  of  $1,735,  Timothy  Harty 
conveyed  to  his  daughter,  defendant  Alice  C.  Doyle,  by  quitclaim  deed,  which 
was  recorded,  a  house  and  lot.  Following  the  description  of  the  property  in 
the  deed,  there  was  the  following  provision:  "But  the  party  of  the  first  part 
reserves  the  right,  and  has  the  power,  to  alienate  or  mortgage  the  above-de- 
scribed premises,  or  any  part  or  any  portion  thereof,  during  his  life-time;  it 
being  the  intention  of  the  parties  hereto  to  convey  to  the  party  of  the  sec- 
ond part  the  remainder  of  the  property  herein  described,  provided  the  party 
of  the  first  part  fails  to  execute  the  within  power. "  The  habendum  clause, 
in  the  form  usual  in  quitclaim  deeds,  followed,  concluding  as  follows:  "To 
have  and  to  hold  the  said  premises  to  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  to  the  sole  and  only  proper  benefit  and  behoof  of  the  said 
party  of  the  second  pait,  her  hein  and  assigns,  forever,  subject  to  the  reser- 
vation and  power  herein  named." 

The  court  found  that  the  expressed  consideration  represented  a  debt  owing 
by  the  grantor  to  the  grantee.  At  the  date  of  tlie  deed,  and  until  the  gran- 
tor's death,  intestate,  in  1886.  tlie  parties  resided  together  on  the  lot  conveyed. 
Harty  quitclaimed  tlie  premises  to  George  W.  Driscoll,  who  quitclaimed  them 
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to  Robert  E.  Drake,  and  Drake  quitclaimed  the  same  to  said  Timothy  Harty. 
The  three  conveyances  were  made  the  same  day,  (October  9,  1883,)  and  the 
deeds  were  recorded  October  lU,  1883.  The  court  found  that  tliere  was  no 
consideration  for  either  of  the  tliree  deeds.  Timothy  Harty  left  five  cbildrm, 
plain  tin  being  one. 

Alice  C.  Doyle  alone  ans'wered,  alleging  that  she  was  sole  owner  of  the  prem- 
ises under  the  deed  to  her.  The  court  held  that  the  deed  to  Mrs.  Doyle  cre- 
ated a  valid  power,  which  was  well  executed,  and  that  Timothy  Harty  died 
seised  of  the  premises.    Alice  C.  Doyle  appeals. 

Argued  before  Hardin.  P.  J.,  and  Follett  and  Martin,  JJ. 

Jay  3.  Kline,  for  appellant,    if.  B.  Driscdl,  for  respondent. 

FOI.I.ETT,  J.  It  isdiflScult  to  reconcile  the  granting  part  of  the  deed,  which 
is  absolute  in  its  terms,  and  the  provision  quoted,  and  ascertain  the  extent  of 
the  interest  or  power,  if  any,  actually  reserved.  Before  any  effect  can  be 
given  to  these  ambiguous  sentences  the  intent  of  the  parties  must  be  ascer- 
tained, which  may  be  searched  for  in  the  words  of  the  instrument,  in  the  re- 
lation of  tlie  parties,  and  in  the  circumstances  of  the  transaction.  The  grant- 
ing part  of  the  deed  is  absolute  in  terms.  It  is  conceded  that  the  grantor  at 
the  date  of  the  deed  was  indebted  to  the  grantee  in  the  recited  consideration, 
— tl,73d.  The  grantor  was  the  father  of  the  grantee,  and  they  resided  to- 
gether on  the  premises.  The  provision  quoted  seems  wholly  repugnant  to 
the  g^nt;  but  if  the  intent  of  the  parties'  can  be  ascertained,  and  it  ia  not 
wlraUy  inconsistent  with  the  grant,  it  should  be  given  effect. 

The  first  and  second  sentences  of  the  provision  are,  in  terms,  inconsistent. 
The  first  sentence  reserves  to  the  grantor  power  to  mortgage  or  convey  all  or 
any  pHrtof  the  premises;  while  the  second  declares  it  to  be  the  intent  of  the 
parties  to  convey  to  the  grantee  the  remainder  of  the  property,  provided  the 
grantor  failed  to  execute  the  above  power.  What  remainder?  No  remain- 
der known  to  the  law  then  existed  or  was  created  by  this  deed.  A  remainder 
necessarily  rests  on  a  preceding  estate.  It  is  clear  that  neither  the  parties 
nor  tbe  draughtsman  of  the  deed  understood  the  legal  signification  of  the 
word  "remainder."  This  deed  must  have  been  executed  for  a  purpose,  which, 
we  think,  was  to  payor  secure  the  indebtedness  of  the  grantor  to  the  grantee; 
and  by  the  word  "remainder, "  that  the  parties  or  their  draughtsman  attempted 
to  describe  what  would  be  left  of  the  property  after  paying  this  indebtedness; 
and  that  the  power  to  mortgage  or  alienate  all  or  any  part  of  the  premises  was 
intended  to  be  subject  to  the  grantee's  interest;  but  if  the  power  was  not  ex- 
ercised, the  grantee  was  to  have  the  entire  premises  at  the  deatli  of  the  gran- 
tor. This  interpretation  of  this  provision,  which,  as  a  whole.  Is  repugnant 
to  the  grant,  and  the  two  sentences  of  which  are  repugnant  to  each  other, 
saves  the  provision  from  condemnation  as  senseless  and  void,  and  seems  to 
carry  out  what  the  parties  should  have  and  probably  did  intend  to  effectuate. 

The  remaining  question  is,  was  the  power  well  executed?  If  the  deed  was 
executed  for  the  purpose  above  declared,  the  attempt  to  deprive  the  grantee 
of  her  interest  in  the  preniises  was  a  fi-aud.  The  power  reserved  was  "to 
alienate  or  mortgage."  The  premises  were  not  mortgaged,  nor  were  they 
alienated,  within  the  intent  of  the  parties.  To  alienate  is  to  divest  one's  self 
of  property  or  title ;  to  transfer  property  from  one's  self  to  another.  Abb.  Law 
Diet.;  Whart.  Law  Diet.;  Worcest.  Diet.  Timothy  Harty  did  not,  by  tlie 
three  deeds  of  October  9,  1883,  divest  himself  of  the  premises,  nor  did  he  in- 
tend to;  but  intended  to  destroy  the  interest  of  his  daughter,  and  vest  the  en- 
tire estate  in  himself.  This  was  a  fraudulent  execution  of  the  power,  which 
was  void  in  law  and  In  equity.  2  Sugd.  Powers,  180, 181;  Lewln,  Trusts. 
(8tb  £d.>  616.  The  judgment  should  be  reversed,  and  a  new  trial  granted. 
witb  costs  to  abide  the  event.    All  concar. 
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Whtttakkr  v.  Delawarb  ft  H.  Canai.  Co. 
{Supreme  Court,  Oeneral  Term,  Fourth  DepartmenL    July,  188&) 

I  Habtbb  ash  Sbbvajit— Nboliqencb  of  Co-Emfix>tis— Irstbuctions. 

A  looomoUTe  which  had  helped  a  west-bound  freight  train  in  the  nieht  was,  pre- 
paratoiy  to  bacldnK  to  Its  destination,  run  npon  the  main  tradk  a  little  east  at  the 
station,  and  left,  while  the  engineer  went  to  the  station  for  orders,  fronting  to  the 
west,  with  a  light  on  its  rear,  but  with  no  head-light;  that  having  been  brokez  the 
preTloas  day.  While  so  left  an  east-bonnd  freight  oollided  with  it,  killing  plain- 
tifPs  intestate,  the  fireman  of  the  east-bound  fre^ht.  The  engine  was  left  on  the 
track  in  violation  of  a  rule  of  the  company  providing  that  no  irregular  engine  should 
be  allowed  upon  the  main  track  without  special  orders,  and  the  aporoaching  train 
was  passing  the  station  at  a  higher  rate  of  speed  than  the  oomtiany's  rules  permit- 
ted. Held,  that  the  company  was  not  liable  unless  the  accident  would  not  have 
happened  but  for  the  absence  of  the  head-ligbt,  and  it  was  error  to  charge  that  it 
was  liable  if  its  negligence  contributed  to  thelnjury,  though  deceased's  co-employes 
were  also  negligent,  provided  deceased  was  guuty  of  no  contributory  negUgenoe. 

t.  APPBAI/ — Dboision — Rbvbhsai. — OBiniRAI.  Tebh. 

On  appeal,  accompanied  by  a  case,  to  the  general  term  of  the  supreme  court  from 
a  judgment  entered  at  circuit  and  from  an  order  denying  a  motion  for  a  new  trial, 
a  reversal  may  be  granted  for  an  erroneous  instruction,  though  the  trial  term  was 
not  asked  to  charge  its  converse. 

Appeal  from  circuit  court,  Otsego  connty. 

Action  by  Charles  £.  Whittaker.  administrator  of  Eugene  K.  Whittaker, 
against  the  Delaware  &  Hudson  Canal  Company  to  recover  damages  for  the 
death  of  plaintifTs  Intestate,  caused  by  the  negligence  of  defendant.  Judg- 
ment was  entered  on  a  verdict  for  plaintiff,  a  motion  for  new  trial  was  over- 
ruled, and  defendant  appeals. 

Argued  before  Hardin,  F.  J.,  and  Foij.ett  and  Mabtin,  JJ. 

EdiDin  Young,  for  appellant.    H.  E.  Bundy,  for  respondent. 

FoLLETT,  J.  Appeal  from  a  j  udgment  entered  on  a  verdict,  and  from  an  or- 
der denying  a  motion  for  a  new  trial  made  on  the  minutes,  and  heard  in  this 
court  on  a  case  containing  exceptions.  February  25,  lii85,  Eugene  K.  Whit- 
taker, plaintiff's  intestate,  was  the  fireman  on  defendant's  freight  train  Ko. 
28,  which  was  running  east,  and  due  at  Quaker  street  at  5:25  a.  m.  The  Boa- 
ton  express,  No.  6,  a  passenger  train  running  east,  was  also  due  at  Quaker 
street  at  5:25  a.  m.  The  time  represents  not  the  time  of  arrival,  but  the  time 
of  the  departure  of  trains  from  the  stations.  From  Quaker  street  the  defend- 
ant has  two  roads;  one  to  Albany  and  one  to  Schenectady.  During  the  night 
of  February  24  and  25,  1885,  locomotive  Ko.  82  helped  a  west-bound  freight 
train  from  Schenectady  to  Quaker  street,  reaching  the  last-named  station  be- 
fore 5:25  A.  H.  of  February  25th,  the  precise  hour  of  its  arrival  not  appear^ 
ing.  This  locomotive  ran  in  about  the  center  of  the  freight  train  which  it 
helped,  and  neither  used  nor  needed  a  light  on  either  end  during  its  trip  lu 
Quaker  street.  The  engineer  of  No.  82  was  under  general  orders  to  help  the 
freight  train  to  Quaker  street,  and  then  back  his  locomotive  to  Schenectady, 
pursuant  to  such  special  orders  as  be  might  receive.  After  reaching  Quaker 
street,  No.  82  was  detached  from  the  freight  train,  coaled,  watered,  run  onto 
the  east-bound  traffic  track,  and  stopped  a  short  distance  east  of  the  depot, 
where  it  stood,  with  its  hi'ad  to  the  west,  without  a  light  on  that  end,  but  with 
a  light  on  the  other  end,  which,  for  the  purpose  of  the  return  trip  to  Schenec- 
tady, was  to  be  the  head.  The  engineer  in  charge  of  No.  82  left  it  standing 
as  above  described,  entered  the  depot  for  orders,  and,  while  so  standing  train 
No.  28,  on  which  plaintiff's  intestate  was  fireman,  arrived  from  the  west  and 
collided  with  locomotive  No.  82,  killing  the  plaintiff's  intestate.  February  24, 
1885,  the  head-light  of  locomotive  No.  82  was  broken  in  a  snow-drift,  and 
when  No.  82  was  returned  to  the  round-house  at  Moha»k  the  foreman  of  the 
round-house  and  repair-shop  was  notified  of  the  condition  of  the  bead-light, 
which  was  then  removed  for  the  purpose  of  being  repaired  and  restored,  but 
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was  not  replaced  before  No.  82  was  sent  to  help  the  freight  train  to  Quaker 
street. 

The  plaintiff  alleges  that  the  absence  of  the  bead-light  was  the  cause  of  the 
accident,  and  that  defendant  was  negligent  in  sending  out  the  locomotive  with- 
out  a  head-light.  The  defendant  alleges  that  the  accident  was  caused  by  the 
negligence  of  the  decedent's  co-employes:  (1)  By  the  violation  by  the  engi- 
neer of  locomotive  No.  82  of  defendsjit's  fourteenth  rule,  which  provides:  "No 
work  train,  engine,  or  irregular  train  of  any  kind  will  be  allowed  upon  the 
main  track,  wltbont  having  previously  received  special  orders  from  the  super- 
intendent." (2)  By  the  violation  by  the  engineer  of  train  No.  28  of  defend- 
ant's forty-third  rule,  which  provides:  "Engineers  must  approach  and  pass 
all  stations  cautiously,  whether  they  are  to  stop  or  not. "  The  engineer  of  loco- 
motive No.  82  had  not  received  special  orders  permitting  him  to  run  his  loco- 
motive onto  the  east-bound  traffic  track  and  stop  it  near  the  depot.  That  it 
was  a  n^ligent  act  to  do  this,  and  leave  the  locomotive  standing  there  un- 
guarded BO  near  the  time  when  two  trains  were  due  upon  the  same  track,  is 
quite  clear.  The  engineer  of  train  No.  28,  called  by  the  plaintiff,  testified  that 
sometimes  he  ran  through  Quaker  street  four  or  five  miles  an  hour, — ^gener- 
ally ran  through  about  four  miles  an  hour;  and  that  there  was  a  rale  forbid- 
ding the  running  of  trains  past  stations  at  more  than  four  miles  an  hour.  He 
testified  that  at  the  time  of  the  collision  he  was  running  faster  than  usual 
through  that  station;  running,  when  thuy  collided,  8  or  10  miles  an  hour;  and 
just  before  this  was  running  18  miles  an  hour.  The  conductor  testified  that 
they  were  running,  at  the  time  of  the  collision,  about  eight  miles  an  hour. 
The  brakeman  testified  that  they  were  running  about  five  or  six  miles  an 
hour  just  before  they  collided.  These  witnesses  were  all  called  by  the  plain- 
tiff. 

"When  several  proximate  causes  contribute  to  an  accident,  and  each  is  an 
efficient  cause,  without  the  operation  of  which  the  accident  would  not  have 
happened,  it  may  be  attributable  to  all  or  any  of  the  causes;  but  it  cannot  be 
attributed  to  a  cause,  unless  without  its  operation  tlie  accideut  would  not 
have  happened."  Hing  v.  City  of  Cohoes,  77  N.  Y.  90;  Ehrgott  v.  Mayor, 
etc.,  96  N.  Y.  264,  283;  Searles  v.  Railway  Co.,  101  N.  Y.  661,  5  N.  E. 
Bep.  66;  Taylor  v.  City  of  Tonken,  105  N.  Y.  202,  208, 11  N.  E.  Kep.  642. 
Each  of  the  three  acts  above  enumerated  may  have  been  one  of  several  causes, 
each  contributing  to  the  accident.  The  defendant  is  not  liable  to  its  em- 
ployes for  the  damages  resulting  from  two  of  the  causes,  and  the.  jury  should 
have  been  instructed  that  the  defendant  was  not  liable  unless  they  found  the 
accident  would  not  have  happened  but  for  the  absence  of  the  head-light.  In- 
stead of  this,  the  jury  was  instructed:  "If  you  find  from  any  of  the  evidence 
in  this  case  that  the  deceased,  by  any  act  of  his  negligence,  contributed  to 
bring  about  this  injury,  then  the  plaintiff  cannot  recover.  If  this  injury  was 
brought  about  in  consequence  of  the  negligent  act  of  anyone  of  the  employee, 
or  of  the  employes  upon  train  No.  28, — that  is,  if  it  was  solely  attributable 
to  that;  and  what  I  mean  by  solely  attributable  to  that,  independent  of  any 
carelessness  on  the  part  of  this  coqipany, — if  this  injury  was  brought  at)out 
by  the  negligence  or  carelessness  of  any  one  of  the  employes,  or  the  employes 
engaged  upon  train  No.  28,  then  the  plaintiff  cannot  recover.  If  this  injury 
was  brought  about  in  consequence  of  any  negligence  or  negligent  act  on  the 
part  of  the  engineer,  or  any  person  having  in  charge  the  engine  that  was 
called  the  *  helper,'  if  that  was  the  cause  of  this  injury,  independent  of  any  act 
of  negligence  on  the  part  of  the  company, — that  is,  the  injury, — that  no  act 
of  the  defendant  contributed  to  the  injury,  then  the  plaintiff  cannot  recover; 
that  the  plaintiff  canuot  recover  if  this  injury  to  the  deceased  was  caused  by 
the  negligent  act  of  a  co-employe.  So  that  you  are  to  examine  the  facts  and 
circumstances  relating  to  the  conduct,  the  acts,  etc.,  of  these  respective  em- 
ployes that  were  engaged  upon  and  around  these  two  trains;  but  if  you  find 
v.3N.Y.s.no.7— 37 
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tbat,  notwichstanding  the  fact  that  the  employes, — any  one  of  them  or  all  of 
them,  upon  train  No.  28, — if  you  find  that  they  did  act  negligently, — negli- 
gently in  reference  to  the  manner  in  which  they  ran  their  train  into  that 
yard,  tbat  the  parties, — the  engineer  in  charge  of  the  other  train, — acted  neg- 
ligently  and  improperly  in  handling  bis  engine  and  leaving  it  at  an  improper 
point;  that  he  did  in  tbat  act  negligently;  yet  if  the  act  or  any  negligence  on 
the  part  of  the  defendant  contributMl  to  the  injury,  or  that  the  defendant  was 
negligent  in  allowing  its  engine  to  run  there  without  that  head-light,  or  to  be 
nsed  there  without  a  head-light;  if  you  find  it  was  an  imperfect  engine,  and 
that  in  consequence  of  that  imperfection,  and  in  consequence  of  the  negligent 
act  of  this  defendant  in  allowing  it  to  be  used  in  that  condition,  that  tbatact, 
or  that  fact,  contri'buted, — was  one  of  the  causes, — was  one  of  the  agencies, — 
that  brought  about  this  injury,  then  the  plaintiff  can  recover.  So  that  the 
main  questions  for  yon  to  consider  in  this  case  are  whether  or  not  this  de- 
fendant was  negligent  in  pei-mitting  this  engine  to  be  used, — ^this  engine  to 
be  taken  from  its  shops,  or  taken  from  a  point  near  Schenectady,  and  used  as 
it  was  used,  and  run  into  the  yard  at  Quaker  street,  and  held  there,  because, 
if  it  was  a  perfect  engine,  then,  of  course,  they  were  not  negligent;  if  it  was 
imperfect,  then  the  law  requires — the  law  is — that  they  have  no  right  to  fur- 
nish or  put  in  use,  or  put  into  the  hands  of  their  employes,  defective  or  im- 
perfect machinery;  that  is,  the  plaintiff  must  go  further.  The  plaintiff  must 
show  that  it  was  in  consequence  of  that,  or  that  was  one  of  the  causes  that 
contributed  to  the  injury;  so  that  I  say  the  main,  the  principal,  question  in 
this  case  is  as  to  whether  or  not — First,  was  this  a  defective  engine  in  conse- 
quence of  the  negligent  act  of  this  defendant?  and,  if  so,  seeond,  whether  or 
not  that  defect,  did,  in  fact,  contribute  to  this  injury,  and  was  it  negligence 
on  the  part  of  the  defendant  to  permit  it  to  be  used  in  that  condition?  If  it 
was,  then  the  plaintiff  can  recover,  providing  there  was  no  contributory  neg- 
ligence on  the  part  of  the  deceased." 

The  defendant  excepted  to  the  instruction  tbat  it  was  liable  if  its  acts  con- 
tributed to  the  accident,  and  to  the  instruction  that  if  the  negligence  of  the 
defendant  was  one  of  the  causes  for  the  accident,  it  was  liable.  Tbis  case 
comes  before  this  court  upon  an  appeal  from  a  judgmoit  entered  upon  a  ver- 
dict recovered  at  circuit,  and  from  an  order  denying  a  motion  for  a  new  trial 
accompanied  by  a  case.  Probst  v.  Delamater,  100  N.  Y.  266,  8  N.  £.  Bep. 
184,  is  not  an  authority  for  the  position  that  upon  such  a  record  the  general 
term  is  without  power  to  reverse  a  judgment  of  the  supreme  court  for  an 
erroneous  instruction,  unless  the  trial  court  was  asked  to  charge  the  converse 
of  the  erroneous  instruction. 

When  a  case  has  been  submitted  at  circuit  to  a  jury  upon  a  theory  which  is 
wholly  erroneous,  the  general  term  has  power,  and  it  is  its  duty,  to  grant  a 
new  trial  because  of  the  erroneous  instruction,  though  an  exception  was  not 
taken.  Benedict  v.  Johnson,  2  Lans.  94;  Costello  v.  Railroad  Co.,  65  Barb. 
92,  105;  Lattimer  v.  Hill,  8  Hun,  171;  VermUyea.  v.  Ptanher,  52 N.  Y.  471; 
Hamilton  v.  Railroad  Co.,  68  N.  Y.  25,  27;  Oil  Co.  v.  Insuranae  Co.,  79  N. 
Y.  506.  In  the  two  cases  last  cited  the  court  of  appeals  declared  that  it  could 
not  grant  new  trials  unless  exceptions  were  taken,  but  tbat  the  general  term 
might.  The  judgment  and  order  are  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event    All  concur. 


.    People  «.  Austin. 
ISupreme  Court,  General  Term,  Fowrtk  DeparlmmU.   July,  188S.) 

ASULTBIUTION — JURISDIOTION  OF  SPECIAL  SaSSIONS— FrOCBDUICI. 

Laws  N.  T.  1886,  o.  188,  relating  to  (Senses  oonoemlDg  diluted  mUk,  and  makiag 
•ocb  offenses  misdemeanors,  provide  that  "courts  of  special  sessions  soaU  have  jn- 
risdiction  of  all  cases  arising  under  this  act,  "does  not  confer  exdasira  jnrladictiao, 
and  the  offense  not  being  among  those  named  in  Code  Crim.  Fl«a|  M,  of  which  tboM 
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eovrts  barre  exclnrivB  IvrfKBfltlon,  a  flefendant  charged  with  a  nolatlon  of  the  act 
ia  entitled  to  give  bail,  and  to  have  a  trial  after  iudiotmeat  aa  provided  ia  Code 
Crim.  Proe.  i  211. 

AppeRA  from  Court  of  sesaloos,  Jeffei-son  county. 

The  defendant,  Dempster  C.  Austin,  was  charged  before  a  court  of  special 
aesaions,  with  a  violation  of  Laws  N.  Y.  1885,  c.  183,  relating  tod i,luted  milk. 
When  arraigned  he  pleaded  not  guilty,  waived  preliminary  examination,  and 
offered  to  give  bail  for  appearance  before  the  next  grand  jury  of  the  county. 
His  offer  was  refused,  and  he  demanded  a  jury,  and,  on  the  trial,  a  verdict 
of  guilty  was  rendered,  and  he  appeals. 

Argued  before  Habdin,  V.  J.,  and  Martin  and  Folustt,  JJ. 

Thomas  F.  Keanu,  for  appellant.    F.  H.  Peck,  Dist.  Atty.,  for  respondent. 

Habdin,  p.  J.  Article  6  of  the  constitution  of  the  state  of  New  York,  (sec- 
tion 26,)  contains  the  following  provision:  "Courts  of  special  sessions  shall 
have  such  jurisdiction  of  offenses  of  the  grade  of  misdemeanors  as  may  be  pre- 
scribed by  law."  After  the  adoption  of  that  section  the  legislature  passed 
chapter  390  of  the  laws  of  1879,  which  provided:  "Courts  of  special  sessions 
*  *  *  shall,  in  addition  to  the  powers  now  possessed  by  thein,  have  also 
exclusive  jnrisiliction  rn  the  first  instance  to  hear  and  determine  the  follow- 
ing cases."  Then  the  statute  contains  six  enumerations  of  offenses.  Shortly 
thereafter  a  controversy  arose  in  the  courts  as  to  whether  the  statute  was  con- 
stitutional or  not.  Its  validityhas  been  sustained.  Dm>ine  v.  People,  2Q  Hun, 
98;  People  v.  Butcher,  Id.  241;  People  v.  Rawson,  61  Barb.  619;  People  v. 
Justices,  74  N.  Y.  406;  People  v.  Dutoher,  83  N.  Y.  240.  When  the  Code  of 
Criminal  Procedure  was  passed  it  was  provided  in  section  56:  "Subject  to  the 
power  of  removal  provided  for  in  this  chapter,  courts  of  special  sessions,  ex- 
cept in  the  city  and  county  of  New  York  and  the  city  of  Albany,  have,  In  the 
first  instance,  exclusive  jurisdiction  to  hear  and  determine  charges  of  misde- 
meanors committed  within  their  respective  counties  as  follows."  Then  fol- 
lows an  enumeration  of  83  different  offenses  embraced  in  theseetlon.  Section 
57  of  -the  Code  of  Criminal  Procedure  provides  a  method  for  obtaining  a  cer- 
tificate from  a  county  judge  or  a  justice  of  the  supreme  court  "that  it  is  rea- 
sonable that  such  charge  be  prosecuted  by  indictment;"  and  section  59  de- 
clares: "A  court  of  special  sessions,  having  jurisdiction  in  the  place  where 
any  of  the  crimes  specified  in  section  fifty-six  is  committed,  has  jurisdiction 
to  try  and  determine  a  complaint  for  such  crime,  and  to  impose  the  punish- 
ment prescribed  upon  conviction,  unless  the  defendant  obtains  the  oertificate 
and  gives  the  bail  mentioned  in  section  flfty-eeven." 

In  chapter  7  of  the  Code  of  Criminal  Procedure,  which  relates  to  the  exam- 
ination of  the  case  and  discharging  the  defendant  or  holding  him  to  answer, 
is  found  section  211,  where  it  is  provided  that  "if  the  crime  with  which 
the  defendant  is  charged  be  one  triable,  as  hereinbefore  provided,  by  a  court 
of  special  sessions  of  the  county  in  which  the  same  was  committed,  the  mag- 
istrate, before  holding  the  defendant  to  answer,  must  inform  him  of  his  right 
to  be  tried  by  a  jury  after  indictment,  and  must  ask  him  how  he  will  be  tried. 
If  the  defendant  shall  require  to  be  tried  by  a  jury  after  indictment,  he  can 
only  be  held  to  answer  to  a  court  having  authority  to  inquire,  by  the  interven- 
tion of  a  grand  jury,  into  offenses  triable  in  the  county.  If  he  shall  not  so 
require,  he  may  be  held  to  answer  at  the  court  of  special  sessions."  This  last 
section  seems  to  have  been  adopted  for  the  purpose  of  preserving  a  practice 
which  prevailed  prior  to  the  adoption  of  the  Code  of  Criminal  Procedure.  Peo- 
ple V.  Putnam,  8  Parker  Crim.  B.  886;  Hill  v.  People,  20  N.  Y.  863. 

In  the  case  in  hand  the  defendant  did  not  elect  to  be  tried  in  a  court  of  spe- 
cial sessions,  but,  on  the  contrary,  he  made  a  request  that  be  be  permitted  to 
give  bail;  which  request  the  magistrate  overruled,  and  compelled  the  defend- 
ant to  go  to  trial  in  a  court  of  special  sessions,  dealing  with  the  ofBBnse  of 
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which  he  is  charged  as  though  the  offense  was  enomerated  In  section  66  of 
th(^  Code  of  Criminal  Procedure.  As  already  observed,  the  ofFense  charged 
against  the  defendant  is  not  found  among  the  enumerations  contained  in  sec- 
tion 56  of  the  Code  of  Criminal  Procedure.  When  we  turn  to  the  statute 
of  1885  declaring  the  offense  against  adulteration  of  millc,  as  already  stated, 
we  find  a  declaration  in  section  3,  c.  183,  Laws  1885,  that  every  offender 
against  its  provisions  shall  he  guilty  of  a  misdemeanor;  and  in  section  14  of 
that  act  jurisdiction  is  conferred  upon  courts  of  special  sessions  in  the  follow- 
ing language:  "Sec.  14.  Courts  of  special  sessions  sliall  have  jurisdiction  of 
all  cases  arising  under  this  act,  and  their  jurisdiction  is  hereby  extended  so  as 
to  enable  them  to  enforce  the  penalties  Imposed  by  any  or  all  sections  thereof. " 

It  is  obserTable  that  the  language  just  quoted  does  not  confer  upon  such 
courts  "exclusive  jurisdiction. "  The  argument  addressed  to  us  by  the  learned 
district  attorney  in  l>ehalf  of  the  respondent  refers  to  the  words  "all  cases 
arising  under  this  act, "  and  asks  us  to  construe  them  as  indicating  a  legisla- 
tive intent  to  confer  the  exclusive  jurisdiction  upon  such  courts.  We  are  un- 
able to  assent  to  the  argument.  The  chapter  from  which  the  quotation  has 
been  made  declares  10  S.fferent  offenses,  and  provides  that  a  violation  of  any 
of  the  10  different  provisions  of  the  statute  shall  l>e  a  misdemeanor. 

We  think  the  legislature  intended  to  confer  upon  the  courts  of  special  bps- 
■ions  jurisdiction  for  "all  cases  arising  under  this  act;"  but  we  see  no  words 
that  clearly  evince  an  intent  or  warrant  an  inference  that  it  was  the  intent  of 
the  legislature  to  confer  exclusive  jurisdiction  upon  the  courts  of  special  ses- 
sions of  the  cases  enumerated  in  the  statute.  The  language  of  the  statute 
ouglit  not  to  be  extended  by  construction.  When  the  legislature  shall  declare 
that  such  courts  have  exclusive  jurisdiction  of  all  cases  arising  under  the  act 
of  1885,  it  will  be  timely  for  magistrates  holding  courts  of  special  sessions  to 
assert  anexclusive  jurisdiction,  and  to  deprive  a  citizen  of  the  right  to  give 
bail.  Const.  N.  Y.  art.  1.  §  2;  Wynehamer  t.  PeopU,  13  N.  Y.  878;  EiU  v. 
PtopU,  20  N.  Y.  368. 

Because  the  court  of  special  sessions  refused  the  defendant  the  opportunity 
to  give  bail,  and  thus  secure  a  trial  after  an  indictment,  we  think  an  error 
was  committed  wliich  requires  a  reversal  of  the  j  udgment  appealed  from.  All 
concur. 


Stedhan  t).  Batchelob. 

{Sapreme  Court,  General  Term,  fourth  DepwrtmerA.    July,  1888.) 

Nbw  Tbial — DisquAi.ivicA.TioN  or  Jubob — TtLXLOKa  to  Chaixbnos. 

By  Code  Civil  Froo.  J 1180  "an  objection  to  the  qualificatioiis  of  a  jnror  la  avail- 
able only  upon  a  challenge. "  A  deputy-sherifl  is  declared  disquaUned  as  a  trial 
juror  by  section  1039.  Section  728  requires  errors  not  affecting  snbstantial  rights 
to  be  disregarded.  In  an  action  against  a  sheriff  for  a  seizure  for  which  he  was 
fully  indemnified,  one  of  the  jurors,  unknown  to  any  of  the  parties  except  the  sher- 
iff, was  a  deputy-sheriff,  but  was  not  challenged.  The  action  was  defended  by  the 
indemnitor,  and  the  sheriff  apparently  had  no  personal  interest  in  it.  No  miscon- 
duct of  the  juror  or  injustice  to  plaintiff  was  shown.  Held,  that  plaintiff  was  not 
entitled  to  have  the  verdict  set  aside. 

Appeal  from  special  term,  Jefferson  county. 

Action  by  G«orge  W.  Stedman  as  assignee  of  Charles  E.  Stedman  against 
John  Batclielor,  sheriff  of  Oneida  county,  for  conversion.  Plaintiff  moved  tc 
set  aside  the  verdict  and  for  a  new  trial,  on  which  the  following  opinion  was 
rendered  by  Williams,  J.: 

"Motion  by  plaintiff  to  set  aside  a  verdict,  and  for  a  new  trial,  on  the  ground 
that  one  of  the  jurors  was  adeputy  appointed  by  the  defendant,  sheriff  of  Oneida 
county.  The  action  was  for  the  conversion  of  personal  property.  The  taking 
alleged  to  have  constituted  a  conversion  was  by  a  deputy  of  defendant,  by  virtue 
of  replevin  papei-s,  in  an  action  by  one  Bicbmond  against  plaintiff's  assignor. 
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The  trial  was  had  at  the  Rome  circuit,  in  November,  1887,  and  the  verdict  was 
for  defendant.  Bichmond,  plaintiff  in  the  replevin  action,  indemnifled  the  de- 
fendant sheriff  for  taking  the  property,  and,  vrben  this  action  for  conversion 
was  brought,  Richmond  assumed  the  defense  of  the  action,  employed  the  counsel, 
and  had  the  sole  charge  of  the  trial.  The  sheriff  was  not  present  at  the  trial, 
and  paid  no  attention  to  it.  His  deputy,  who  took  the  property  under  the  re- 
plevin papers,  was  present  at  the  trial,  and  was  sworn  as  a  witness.  One  of 
the  jurors  who  sat  in  the  trial  was  named  Brooks,  and  was  a  deputy  of  the  defend- 
ant, having  been  appointed  in  April,  1887.  He  was  one  of  the  regular  panel  of 
petit  jurors  at  the  term,  and  sat  in  many  of  the  civil  cases  tried  at  the  term. 
It  was  not  known  to  the  court  that  he  was  a  deputy-sheriff  until  after  ail  the 
civil  business  at  the  term  bad  been  disposed  of.  Neither  the  plaintiff  nor  his 
counsel,  nor  Bichmond  nor  his  counsel,  who  tried  the  case  for  the  defense, 
knew  the  juror  was  a  deputy-sheriff  until  after  the  verdict  in  question  had 
been  rendered.  The  defendant  himself,  of  course,  knew  the  juror  was  one  of 
his  deputies;  but  It  does  not  appear  he  had  any  knowledge,  personally,  that 
the  juror  was  sitting  in  this  trial.  The  juror,  himself,  of  course,  knew  be  was 
a  deputy-sheriff,  but  it  does  not  appear  he  actually  knew  this  rendered  him 
incompetent  to  sit  as  a  juror,  or  that  there  was  any  impropriety  in  his  sitting 
as  a  juror  in  this  case.  No  challenge  was  made  to  the  juror.  He  was  not 
Bworn  as  to  his  competency,  and  no  evidence  was  given  upon  the  subject. 
The  court  was  not  asked  to  make  any  decision,  and  did  not  make  any  decision, 
as  to  the  competency  of  the  juror.  The  usual  course  pursued  at  the  circuit, 
as  to  the  jury,  was  adopted  in  this  trial.  Upon  the  jurors  being  called  and 
taking  their  seats  in  the  jury-box,  counsel  informally  inquired,  so  far  as  they 
deemed  it  necessary,  as  to  their  competency,  rejected  peremptorily  such  as 
they  desired,  and  finally  announced  the  jury  to  be  satisfactory,  and  the  trial 
proceeded.  It  is  claimed  plaintiff's  counsel  made  inquiries  of  this  juror,  and 
he  answered  he  knew  defendant,  and  bad  had  a  little  business  with  him  a 
week  or  two  before,  but  nothing  personal,  and  knew  of  no  reason  why  he  could 
not  sit  fairly  as  a  juror  in  the  case;  and  upon  a  general  inquiry  being  made  to 
all  the  jurors  at  once,  whether  any  of  them  knew  or  had  business  relations  or 
connections  with  defendant,  this  juror  made  no  reply.  The  inquiries  and  an- 
swers made  by  the  jurors  were  none  of  them  taken  down  by  the  court  or 
stenographer,  and  the  affidavits  with  reference  thereto  used  on  this  motion 
are  from  recollection,  and  not  from  any  written  memoranda,  so  far  as  ap- 
pears. The  affidavit  of  the  juror  himself  is  not  produced  on  the  motion. 
This  gives  pretty  correctly,  I  think,  the  facts  as  they  appear  from  the  papers 
used  upon  this  motion. 

"It  is  provided  by  section  1029,  Code  Civil  Proc.,  that  a  deputy-sheriff  Is 
disqualified  to  serve  as  a  trial  juror;  but  it  is  also  provided  by  section  1180 
that  an  objection  to  the  qualifications  of  a  juror  is  available  only  upon  a  chal- 
lenge. I  apprehend,  in  view  of  this  latter  provision,  that  a  verdict  in  a  civil 
case  where  the  sheriff  is  not  a  party  could  not  be  set  aside  for  the  reason  that 
a  deputy-sheriff  sat  upon  the  jury,  where  no  objection  to  the  juror  was  made, 
before  the  trial  was  had,  by  challenge.  The  provision  of  the  Code  is  so  clear 
upon  this  point  that  authorities  hardly  seem  to  be  necessary.  This  provision, 
in  terms,  covers  all  kinds  of  disability,  but  must,  of  course,  be  read  in  con- 
nection with  section  1166,  which  provides,  as  to  a  particular  disability, — relation 
by  consanguinity  or  affinity, — tbatone  party  may  raise  the  objection  within  six 
months  from  tlie  date  of  the  verdict.  This  case  is  not,  however,  within  the 
provisions  of  this  section. 

"I  do  not  agree  with  the  plaintiff's  counsel  that  the  provisions  of  section 
1180  relate  only  to  the  qualifications  prescribed  by  section  1027.  I  think  they 
cover  also  the  disqualifications  provided  in  section  1029.  I  am  unable  to  per- 
ceive how  the  question  of  statutory  disability  is  affected  by  the  fact  that  the 
sheriff  himself  is  a  party  to  the  action.    The  disability  does  not  grow  out  of 
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the  fact  of  employment,  but  of  official  position.  The  statute,  in  the  same  con- 
nection, provides  for  the  disability  of  the  sheriff,  under-sheriff,  and  deputy- 
sheriff.  My  conclusion  is,  therefore,  that  the  plaintiff  is  not  entitled  to  have 
this  verdict  set  aside  by  reason  of  the  statutory  disability  of  the  juror,  on  ac- 
count of  his  being  a  deputy-sheriff. 

"It  is  further  claimed  there  was  such  misconduct  on  the  part  of  the  juror,  in 
concealing  his  official  position  and  his  relations  with  defendant,  and  perhaps 
such  wrong  on  the  part  of  the  defendant  himself,  as  should  lead  the  court  to 
set  aside  the  verdict  and  order  a  new  trial.  I  am  not  inclined  to  believe  the 
juror  intended  to  conceal  his  official  position  or  to  deceive  the  plaintiff's  coun- 
sel or  the  court.  I  have  not  the  least  idea  he  Icnew  or  understood  he  was  dis- 
qualified by  his  official  position  from  serving  as  a  juror.  He  bad  served  all 
through  the  term  without  objection,  and  without  the  question  being  raised, 
or  his  disability  being  suggested.  He  stated  he  knew  defendant,  and  had  had 
business  with  him  recently.  He  was  not  asked  the  nature  or  the  business. 
If  he  had  been,  very  Lilcely  such  a  question  would  have  led  to  bis  disclosing 
his  official  position.  There  may  be  some  doubt  as  to  the  precise  manner  in 
which  the  inquiries  were  made,  but,  even  assuming  the  recollection  of  plain- 
tiff's uttorney  is  correct,  I  could  hardly  conclude  Uierefrom  that  the  juror  in- 
tentionally, dishonestly,  concealed  his  official  position.  N^or  do  I  believe  the 
defendant  was  actually  guilty  of  any  wrong  in  the  matter.  He  really  felt  no 
interest  in  the  trial,  and  very  likely  did  not  know  this  juror  was  sitting  in  the 
case  at  all.  1  am  not  willing  to  find  from  the  papers  there  was  any  intentional 
wrong  on  the  part  of  the  juror  or  the  sheriff  in  the  matter. 

"It  is  said  there  was  a  manifest  impropriety  in  tliis  juror's  sitting  in  the  case, 
because  the  sheriff  was  the  defendant,  and  the  alleged  conversion  consisted  in 
the  taidng  of  the  property  by  aaother  deputy,  for  whom  the  juror  would  ha 
likely  to  have  sympathy  and  favor,  by  reason  of  his  own  liability  to  be  placed 
in  a  similar  position  himself.  It  must  be  remembered,  however,  that  the 
shei'iff  and  the  deputy  who  took  the  property  were  indemnified.  They  had 
no  real  interest  in  the  litigation.  The  question  in  controversy  was  really  be- 
tween plaintiff  and  Bicbmond,  who  procured  tlie  property  to  be  taken.  There 
was  no  peculiarity  in  the  taking  that  could  render  such  taking  conversion. 
The  right  to  take  or  not  was  dependent  upon  other  questions  of  fact,  wbicli 
neither  the  sheriff  nor  his  deputy  were  responsible  for  as  between  Richmond 
and  them.  There  is  nothing  to  lead  me  to  believe  this  juror  was  not,  in  fact, 
an  impartial  juror  between  the  parties.  All  the  other  jurors  seem  to  have 
come  to  the  same  conclusion  he  arrived  at,  and,  under  the  circumstances,  I 
am  of  the  opinion,  so  far  as  the  question  is  one  of  discretion,  I  ought  not  to 
use  such  discretion  insetting  aside  the  verdict  and  ordering  a  new  trial." 

Plaintiff  appeals. 

Argued  before  Hardin,  P.  J.,  and  Follktt  and  Mabtin,  JJ. 

JP.  L.  Wager  and  WiUard  Ktnkle,  for  appellant.  Sayles,  Searle  &  Baylet, 
for  respondent. 

Hardin,  P.  J.  We  think  the  opinion  of  Mr.  Justice  Wiluaus,  deUver«d 
upon  denying  the  motion,  fairly  states  the  facts  involved  in  the  motion,  and 
accurately  quotes  the  law  applicable  to  the  same. 

In  chapter  416,  Laws  1877,  p.  463,  section  1180  of  the  Codeof  Civil  Proced- 
ure WHS  iunended  by  inserting  at  the  commencement  thereof  this  sentence: 
"An  objection  to  the  qualifications  of  a  juror  ia  available  only  upon  a  chal- 
lenge." It  may  be  conceded  that  a  good  ground  for  a  challenge  existed  at  the 
time  the  jury  was  impaneled;  but  the  party  in  whose  favor  the  challenge 
might  have  been  made  available  waived  his  right  to  insist  upon  the  challenge 
by  bis  omission  at  the  circuit  to  take  the  same. 

In  Bennett  v.  Matthewn,  40  How.  Pr.  428,  it  was  held  that  a  verdict  will 
uot  be  set  aside  as  irregular  because  one  of  the  jurors  was  an  aiien,- 
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naturalized  citizen, — where  the  objection  was  not  raised  and  proper  chaHenge 
made  when  the  jury  was  drawn.  In  such  case  the  parties  are  coucicded,  td- 
though  the  fact  forming  the  objection  may  not  have  come  to  their  knowledge 
until  after  the  trial. 

In  Clark  v.  Van  Vrancken,  20  Barb.  278,  it  was  held,  "An  omission  to  chal- 
lenge is  a  waiver  of  all  objection  to  a  juror,  in  like  manner  as  an  omission  to 
plead  a  defense  is  a  waiver  of  the  defense;"  and  it  was  also  held  in  that  case 
that  a  party  could  not  "raise  the  objection  that  some  of  the  jurors  who  sat 
upon  the  trial  were  not  competent,  as  such,  for  want  of  the  requisite  property 
qualification. " 

In  Salisburt/  v.  McClasltey,  26  Hun.  262,  the  rule  was  laid  down  "that 
while  the  relationship  of  a  jnror  to  a  party  is  ground  of  challenge  for  princi- 
pal cause,  yet,  if  the  objection  is  not  taken  when  the  jury  is  impaneled,  th« 
presence  of  the  disqualified  juror  is  not  ground  for  a  new  trial,  although  the 
disqualification  was  not  known  to  the  defeated  party,  unless  it  appeai-s  he 
was  actually  prejudiced  by  it."  Woodward  v.  Dean,  113  Mass.  297;  Rollins 
T.  Ames,  9  Amer.  Dec.  79.  A  similar  doctrine  was  laid  down  in  Ccie  v.  Van 
Keuren,  51  How.  Pr.  451,  and  it  was  also  said  in  that  case,  viz.:  "The  rela- 
tionship, if  any  existed,  was  as  unknown  to  the  plaintiS  as  to  the  defendant. 
Under  such  circumstances,  as  the  parties  accepted  the  twelve  men  as  jurors, 
and  thus  waived  any  objection  to  the  verdict  founded  upon  their  incompe- 
tency, and  as  the  verdict  of  the  eleven  is  valid,  the  finding  should  not  be  set 
aside  on  that  ground. "  HatJiatoay  v.  Helmer,  25  Barb.  29,  does  not  aid  the 
appellant,  as  in  that  case  a  challenge  was  made  to  the  juror  and  overruled  at 
the  trial. 

In  Paulitsoh  V.  Railroad  Co.,  19  Wkly  Dig.  73,  it  was  said  that  a  motion 
of  this  character  should  be  made  upon  aflBdavits,  or  upon  a  case  settled,  or 
both;  and  that  the  party  in  that  case  was  not  entitled  to  raise,  upon  appeal, 
an  objection  to  a  juror  which  was  known  to  him  at  the  time  of  the  impan- 
eling of  the  jury,  as  by  taking  the  chances  of  the  verdict  of  the  jury  he  bad 
waived  the  objections.    That  case,  therefore,  does  not  aid  the  appellant. 

In  Hapee  v.  Thompson,  15  Abb.  Fr.  (N.  S.)  220, 1  had  occasion  to  examine 
a  question  somewhat  similar  to  the  one  now  presented,  and  I  there  Baid,viz.: 
"Great  latitude  is  allowed  at  the  circuit  in  procuring  a  jury  for  a  party  to  de- 
termine what  jurors  are  qualified  and  indifferent  between  the  parties.  3  liev. 
St.  (5th  Ed.) 718.  Parties  who  do  not  avail  of  that  latitude,  and  the  rules  e»> 
tablished  to  secure  as  jurors  persons  who  are  strictly  qualified,  in  the  absence 
of  proof  that  injustice  has  been  done,  should  be  held  to  waive  objections  or 
causes  for  challenge  which  miglit  liave  been  ascertained  with  diligence.  Peo- 
ple V.  Jewett,  6  Wend.  388;  Eggleaton  v.  Smiley,  11  Johns.  133;  Cain  v. 
Ingham,!  Cow.  478;  Dayharsh  v.  Enos,  5  N.  Y.  531.  No  such  injustice  is 
shown  in  this  case,  and  the  motion  to  set  aside  the  verdict  is  denied,  with  ten 
dollars  costs."  The  order  which  I  made  at  the  time  of  delivering  that  opin- 
ion was  affirmed  by  the  Fourth  department,  general  term,  January,  1874.  In 
the  case  in  hand  it  appears  that  Batcbelor,  the  sheriff,  was  fully  indemnified 
against  all  liablity  by  reason  of  seizing  the  goods  in  question,  and  apparently 
be  had  no  personal  interest  in  the  event  of  the  issue  tried  at  the  circuit.  The 
alfldavits  used  upon  the  motion  do  not  disclose  any  misconduct  in  the  jury- 
box  of  the  juror  Brooks,  and  nothing  appears  to  show  that  any  injustice  was 
suffered  by  tlie  plaintiff  in  consequence  of  the  sitting  of  Brooks  as  a  jurur. 

Section  723  of  the  Code  of  Civil  Procedure  declares,  viz.:  "The  court  must 
disregard  an  error  or  defect  in  the  pleadings  or  other  proceedings  which  does 
not  affect  the  substantial  rights  of  the  adverse  party."  We  think  the  special 
term  properly  denied  the  motion.    All  concur. 
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Hall  v.  Coopekstown  &  S.  V.  B.  Oo. 
{Supreme  Court,  Oeneral  Term,  fourth  Department.    July,  1888.) 

llABTEB  AND  SERTAITr— NeOLIOBHOB  OF  FeLLOW-SbRTANT— lUBTRUCTIOKg. 

In  an  action  for  negligentlY  causing  the  death  of  defendant's  servant,  in  which 
defendant  alleges  that  the  injury  was  the  result  of  the  negligence  of  a  co-serrant, 
an  instruction  that  if  the  co-serrant  and  the  defendant  were  both  negligent,  de- 
fendant is  liable,  is  erroneous,  as  leading  the  jury  to  believe  that  defendant  in  such 
case  would  be  liable,  though  the  accident  woula  have  occurred  without  it*  negli- 
geaoe. 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  Emma  C.  Hall,  as  administratrix,  etc.,  of  T.  S.  Hall,  deceased, 
against  the  Cooperstown  &  Susquehanna  Valley  Railroad  Company.  Defend- 
ant appeals  from  a  judgment  for  plaintiff,  and  an  order  denying  its  motion 
for  new  trial  on  the  minutes. 

Argued  hetoie  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

E.  M.  Harris,  for  appellant.    EdioTt  tt  Smith,  for  respondent. 

Martin,  J.  This  action  was  brought  by  the  respondent  as  the  administra- 
trix of  Thomas  Hall,  deceased.  By  it  the  plaintiff  sought  to  recover  damages 
caused  by  the  death  of  her  intestate,  on  the  ground  that  bis  death  was  occa- 
sioned by  the  negligence  of  the  defendant.  The  plaintiff's  intestate  was  at 
the  time  of  his  death  in  the  employ  of  the  defendant,  and  was  engaged  in  the 
performance  of  his  duties  as  foreman  of  a  gang  of  track  hands  at  work  upon 
the  defendant's  railroad.  On  the  day  of  the  accident  he  and  other  hands 
were  engaged  iu  shoveling  and  transporting  gravel  from  a  bank  on  the  road 
to  points  along  the  track  where  it  was  required  to  repair  the  road.  The  train 
which  was  being  used  for  the  transportation  of  such  gravel,  and  the  persons 
employed  in  the  work,  were  under  the  charge  of  one  Briggs,  an  employe  of 
the  defendant.  The  accident  occurred  on  the  6th  day  of  November,  1885, 
when  tiie  plaintiff's  intestate  was  killed  by  a  collision  between  the  gravel 
train  and  a  regular  freight  and  passenger  train  running  over  the  road.  The 
cause  of  the  accident  was  the  neglect  of  the  persons  in  charge  of  the  gravel 
train  to  remove  it  from  the  main  track  in  time  to  allow  the  other  train  to 
pass,  or  to  give  any  notice  of  its  situation  on  the  track.  The  gravel  train 
was  left  standing  on  the  main  track  until  the  other  train  had  approached  so 
near  that  it  Wiis  impossible  to  avoid  the  collision.  No  tiag-man  was  sent  out 
to  warn  those  in  charge  of  the  approaching  train  of  the  presence  of  the  gravel 
train  upon  the  track,  and  no  other  means  were  employed  to  provide  for  the 
safety  of  the  defendant's  employes  against  such  an  accident.  The  plaintiff 
claimed  that  the  defendant  was  negligent  (1)  in  not  making  and  promulgat- 
ing proper  rules  for  the  safety  and  protection  of  its  employes;  (2)  in  employ- 
ing Briggs,  who  was  incompetent;  (3)  that  Briggs  so  far  represented  the 
defendant  that  his  negligence  was  its  negligence.  The  defendant  denied  that 
it  was  negligent  in  eitlier  respect  claimed,  or  that  Briggs  so  far  represented 
it  as  to  make  his  ne^^Iigence  the  negligence  of  the  company;  but  insisted  that 
the  accident  was  tlie  result  of  the  negligence  of  Briggs,  who  was  a  fellow-servant 
of  the  plaintiff's  intestate,  and  that  for  such  negligence  it  was  not  liable. 
Thus  the  question  wbetlier  his  death  was  caused  by  the  negligence  of  the  de- 
fendant, or  whether  caused  by  the  negligence  of  a  co-empluye,  became  an  im- 
portant and  controlling  question  in  the  case.  The  court  submitted  to  the  jury 
the  questions  whether  the  defendant  was  negligent  in  any  of  the  respects 
claimed,  or  whether  the  injury  was  occasioned  by  the  negligence  of  a  f^uw- 
servant.  Thecourt  then  charged  the  jury  as  follows:  "Again,  if  in  examin- 
ing all  this  evidence  you  find  that  there  was  negligence  on  the  part  of 
Briggs,  and  also  evidence  of  negligence  on  the  part  of  the  defendant,  then 
the  defendant  is  liable;  for  if  the  injury  was  the  result  partially  of  the  neg- 
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ligence  of  a  co-servant  and  partlallr  by  the  omission  of  the  defendant  in  not 
taking  the  necessary  or  proper  precautions  to  protect  the  servant,  then  the 
negligence  of  the  co-servant  will  not  relieve  the  defendant;  so  that  yon  see, 
if  you  find  from  all  the  evidence  that  it  shows  that  there  was  negligence  on 
tlie  part  of  both  Briggs,  the  defendant's  servant,  and  on  the  part  of  the  de- 
fendant, then  the  defendant  is  liable;  that  is,  if  there  was  no  contributory 
negligence  on  the  part  of  the  deceased."  To  this  portion  of  the  charge  tlie 
defendant  excepted.    We  think  this  exception  was  well  taken. 

In  the  case  of  Ring  v.  City  of  Cohoes,  77  N.  Y.  88,  89,  90,  it  was  held  that 
where,  without  any  fault  on  the  part  of  a  driver,  his  horse  became  friglitened 
and  unmanageable,  or  ran  away,  and  this,  with  a  culpable  defect  in  the  high- 
way, produced  an  injury,  the  municipality  is  liable,  provided  the  injury  woald 
not  have  been  sustained  but  for  such  defect.  In  delivering  the  opinion  of  the 
oonrt  in  that  case,  Eabi.,  J.,  says:  "When  several  proximate  causes  con- 
tribnte  to  an  accident,  and  each  is  an  eflBcient  cause,  without  the  operation 
of  which  the  accident  would  not  have  happened,  it  may  be  attributed  to  all  or 
any  of  the  causes,  but  It  cannot  be  attributed  to  a  cause,  unless,  without  its 
operation,  the  accident  would  not  have  happened. "  The  same  doctrine  was 
reasserted  in  Ehrgotty.  Mayor,  etc.,  96  N.  Y.  283.  In  Cone  v.  Railroad 
Co.,  81  K.  Y.  206,  it  was  held  that  where  a  master  furnished  defective  ma- 
chinery for  use  in  the  prosecution  of  his  business,  he  was  not  excused,  by  the 
negligence  of  a  servant  in  using  the  machinery,  from  liability  to  a  co-servant 
for  an  injory  which  could  not  have  happened  had  the  machinery  been  suitable 
for  the  use  to  which  it  was  applied.  In  Searles  v.  Railway  Co.,  101  K.  Y. 
662,  5  N.  E.  Bep.  (>6,  the  court  says:  "Where  the  fact  is  that  the  damHges 
claimed  in  an  action  were  occasioned  by  one  of  two  causes,  for  one  of  which 
the  defendant  is  responsible,  and  for  the  other  of  which  it  is  not  responsible, 
the  plaintiff  must  fail  if  his  evidence  does  not  show  that  the  damage  was  pro- 
duced by  the  former  cause. "  In  Taylor  v.  City  of  Yonkers,  105  N.  Y  203, 
11  N.  £.  Bep.  642,  the  doctrine  of  the  foregoing  cases  was  again  held,  and 
the  foregoing  principles  were  again  stated. 

The  doctrine  of  these  cases  renders  it  quite  manifest  that  the  charge  of  the 
learned  judge  was  erroneous.  The  effect  of  the  charge  was  to  induce  in  the 
minds  of  the  jury  the  belief  that  if  the  defendant  was  guilty  of  any  negli- 
gence whatever,  it  whs  liable,  even  though  the  accident  would  have  occurred 
without  such  negligence.  Clearly  such  is  not  the  law.  We  cannot  say  that 
this  error  did  not  or  could  not  have  affected  the  verdict;  therefore  it  requires 
a  reversal  of  the  judgment,  and  the  granting  of  a  new  trial.  &reene  v.  White, 
87  N.  Y.  405.  This  conclusion  renders  it  unnecessiiry  to  examine  the  other 
exceptions  in  the  case.  Judgment  and  order  reversed  on  the  exceptions,  and 
new  trial  granted,  with  costs  to  abide  the  event.     All  concur. 


Bailey  e.  Boue,  W.  &  O  B.  Oo. 
(Supreme  Court,  Qeneral  Term,  Fourth  Department    Jnly,  1888.) 

MASTEB  ASD  SsRVAST — NeOLIOEUCE — DeFECTIVB  APPUASCES — EVIDBXCK. 

Where  a  brakeman  on  a  freight  train  was  injured  in  attempting  to  set  a  brake, 
which  then  proved  defective,  evidence  that  after  the  accident  the  pin  which  held 
the  bnUie-roa  in  place  was  missing,  the  train  at  the  time  having  proceeded  80  miles 
on  its  jonney,  is  insufficient  for  sabmittins  to  the  jury  the  question  of  negUvence 
in  ao  action  against  the  railroad  company  for  the  injuiies. 

Appeal  from  circait  court,  Oneida  county. 

AcUon  by  William  D.  Bailey  against  the  Borne,  Watertown  3o  Ogdensburg 
BsUroftd  Oompany,  for  personal  injuries.  Defendant  appeals  from  a  judg- 
ment on  a  verdict  of  flO,  113.62  for  plaintifF,  and  from  an  order  denying  a 
motion  for  new  trial  on  the  minutes. 

Argued  before  Habdim,  P.  J.,  and  Follett  and  Mabtin,  JJ. 
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Beardsley&BeardsUy,  for  appellant    8eripture<&  Backus,  tot  respondent. 

Martin,  J.  This  action  was  for  negligence.  The  plaintiff  was  an  em- 
I^oye  of  the  defendant.  The  plaintiff,  in  bis  complaint,  alleged  that  be  was, 
on  the  3d  day  of  August,  1886,  a  brakeman  upon  one  of  the  defendant's  freight 
trains;  that  it  was  the  defendant's  datv  to  provide  for  the  use  of  its  employes 
safe  cars,  car-brakes,  machinery,  etc.,  and  to  keep  the  same  in  good  repair,  but 
that  it  knowingly  provided,  used,  and  permitted  to  be  nsed,  unfit,  unsafe,  de- 
fective, and  dangerous  freight  cars,  oar-brakes,  etc.,  and  knowingly  allowed 
them  to  be  used;  and  that  while  the  plaintiff  was  performing  his  duties  in  a 
dangerous  and  unsafe  place,  the  defendant  directed,  caused,  or  permitted  him 
to  use  and  operate  such  dangerous,  unsafe,  and  nnfit  cars,  car-brakes,  etc., 
and  that  he  was,  by  reason  of  such  negligence  and  want  of  care,  and  without 
any  fault  of  his  own,  injured  in  the  manner  therein  stated.  All  the  material 
allegations  of  this  complaint  were  put  in  issue  by  the  defendant's  answer. 

The  accident,  which  resulted  in  the  plaintiff's  injury,  occurred  at  De  Elalb 
Junction,  a  station  on  the  defendant's  railroad ,  on  the  3d  day  of  August,  1886. 
The  plaintiff  was  a  brakeraan  on  a  freight  train  known  as  "No.  60."  The 
train  left  Korwood,  the  northern  terminus  of  the  defendant's  road,  about  2 
p.  H.,  and  arrived  atDe  Kalb  between  S  and  4  p.  H.  It  was  made  up  of  box 
and  flat  freight  cars.  While. the  train  was  doing  its  work  at  the  latter  sta- 
tion, the  plaintiff  attempted  to  set  the  brake  upon  one  of  tbe  flat  cars,  when, 
as  he  claims,  be  set  tbe  brake  as  firmly  as  he  could  with  the  muscles  of  his 
wrist,  and  then  swayed  upon  it,  when  tlie  brake-rod  and  handle  came  up  in 
his  hands  easily  and  threw  him  from  the  train,  where  he  was  injured  by  the 
moving  cars.  After  the  plaintiff's  injury  it  was  found  that  the  pin  in  the 
bottom  of  the  brake-rod,  by  which  the  rod  is  held  in  its  place,  waa  gone. 
There  was  no  evidence  which  tended  to  show  when  it  waa  broken,  removed, 
or  lost,  or  that  the  defendant  or  any  of  its  employes  knew  of  its  absence  be- 
fore the  accident.  Neither  did  tbe  plaintiff  give  any  evidence  tending  to  show 
any  omission  on  the  part  of  the  defendant  to  properly  inspect  the  car  in  ques- 
tion. The  only  theory  upon  which  the  plaintiff  claimed  to  recover  was  that, 
having  proved  that  after  the  accident  the  pin  was  out  of  the  rod,  tbe  jury  had 
the  right  to  infer  from  that  fact  alone  that  tbe  pin  was  out  when  the  train  left 
Norwood,  which  was  some  30  or  40  miles  distant,  and  then  upon  the  infer- 
«nce  thus  drawn  to  base  the  further  inference  that  the  car  was  not  properly 
inspected  before  it  left  that  station,  and  upon  this  second  infefenoe  to  find 
that  the  defendant  was  negligent.  We  do  not  think  tbia  theory  can  be  sus- 
tained. 

We  think  tbe  plaintiff's  evidence  was  insufficient  to  justify  the  submission 
to  the  jury  of  the  question  of  the  defendant's  negligence,  and  that  tbe  court 
«rred  in  refusing  to  grant  the  defendant's  motion  for  a  nonsuit.  There  was 
no  evidence  in  the  case  to  sustain  the  plaintiff's  allegation  that  tbe  defendant 
had  knowledge  of  the  defect  complained  of.  Indeed,  the.evidence  totally  fails 
to  show  that  it  existed  before  the  accident.  Under  the  evidence  we  can  dis- 
cover no  reason  why  this  pin  may  not  have  been  broken  at  the  time  of  the  ac- 
cident, or  lost  or  removed  while  the  train  was  at  De  Ealb,  or  on  its  way  from 
Norwood  to  thut  station,  as  well  as  before  that  time.  The  proof  was  at  least 
equally  consistent  with  the  theory  that  the  pin  came  out  when  the  accident 
occurred,  or  after  the  train  left  Norwood,  as  with  the  theory  that  it  was  out 
when  it  left  the  latter  place.  If  it  was  lost  or  broken  at  De  Kalb,  or  dnring 
tbe  trip  that  day,  then  there  can  be  no  pretense  that  there  is  any  proof  ttiat 
the  defendant  was  negligent. 

Tbe  duty  of  a  master  to  furnish  safe,  suitable,  and  proper  bxda,  machinery. 
and  implements  for  the  use  of  bis  servant  in  tbe  performance  of  bis  work,  and 
to  keep  them  in  proper  repair,  is  not  an  absolute  one.  It  is  satisfied  by  tte 
exercise  of  reasonable  care  and  prudence  on  the  part  of  tbe  master.    Fr^t 
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V.  DOavMUr,  100  N.  Y,266»S  K  E.  Bep.  184.  Theiefoce,  to  entitle  the 
plaintiff  to  recover  in  this  action,  he  was  bound  to  prove  that  the  defendant 
had  omitted  to  exerciae  reasooable  care  in  furnishing  the  plaintiff  with  safe 
and  proper  tools  and  appliances  to  be  used  by  him  tn  the  performance  of  his 
work,  or  that  it  was  negligent  in  not  keeping  them  in  a  proper  state  of  repair. 
If  the  defendant  was  negligent,  the  burden  of  establishing  that  fact  was  upon 
tlie  plaintiff,  l^egligence  must  be  proved;  it  is  not  to  be  presumed.  Where 
a  servant  enters  upon  an  eraploymeut,  from  its  nature  necessarily  hazardous, 
be  assumes  the  usual  risks  and  perils  of  the  service,  and  also  those  that  are 
known  to  him,  or  whicii  are  apparent  to  ordinary  observation.  Williams  v. 
Jiailroad  Co.,  39  Hun,  432,  and  cases  cited  in  opinion.  An  employe  in  the 
service  of  a  railroad  corporation  assumes  the  rifik^i  and  dangers  incident  to  the 
business  in  which  he  is  engaged ;  and,  while  the  company  is  bound  to  exercise 
reasonable  care  to  furnish  suitable  and  safe  machinery  and  appliances  for  bis 
use,  having  done  so,  it  is  not  liable  for  an  injury  resulting  from  their  break- 
ing or  failure,  unless  it  is  shown  tlkat  the  corporation  has  been  guilty  of  neg- 
ligence in  regard  thereto.  De  Qraffy.  Railroad  Co.,  76  iN'.  Y.  125.  In  the 
language  of  Allen,  J.,  in  Wright  v.  Raiiroad  Co.,  25  N.  Y.  566:  "If  the 
injury  arises  from  a  defect  or  insulSciency  in  the  mactiineiy  or  implements 
furnished  to  the  servant  by  the  master,  knowledge  of  the  defect  or  insuflici- 
ency  must  be  brought  home  to  the  master,  or  proof  given  that  be  was  igno- 
rant of  the  same  through  his  owa  negligence  and  want  of  proper  care."  The 
same  doctrine  is  held  in  Chapman  v.  Railroad  Co.,  55  N.  Y.  579:  BaiUeox. 
Jiailroad  Co.,  59  N.  Y.  856;  Bdtoards  v.  Railroad  Co..  98  N.  Y.  245;  Kelly 
V.  RaUtoay  Co.,  109  N.  Y.  44,  15  N.  E.  Rep.  879.  A  master's  liability  to 
his  servant  for  injuries  received  in  the  course  of  his  employment  is  based 
upon  the  personal  negligence  of  the  employer,  and  the  evidence  must  estab- 
lish personal  fault  on  his  part,  or  what  is  equivalent  thereto,  to  justify  a  ver- 
dict; and  he  is  entitled  to  the  benefit  of  the  presumption  that  he  has  performed 
his  duty  until  the  contrary  appears.  Cahill  v.  Hilton,  106  N.  Y.  512,  517, 
13  N.  £.  Bep.  339. 

The  submission  of  an  action  for  negligence  to  a  jury  is  not  autboriz«d 
where  a  plaintiff's  evidence  is  equally  consistent  with  the  absence  as  with  the 
existence  of  negligence,  as  in  such  a  case  the  evidence  fails  to  establish  neg- 
ligence. Baulec  v.  Railroad  Co.,  supra;  Hayes  v.  Railroad  Co.,  97  K.  Y. 
259.  The  principles  of  the  authorities  cited,  we  think,  fully  sustain  our  con- 
clusion that  the  evidence  in  this  case  was  insufficient  to  justify  tlie  submis- 
sion to  the  jury  of  the  question  of  the  defendant's  negligence,  and  that  the 
court  erred  in  refusing  to  grant  the  defendant's  motion  for  a  nonsuit.  For 
this  error  the  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 


Austin  v.  Bacon  et  dl. 
(Supreme  Court,  General  Term,  Fourth  Department,    Avgost,  1888.) 

LiBBL    iLNO    SL.A^n]EB— AOTIOK    ACUINST    MlBBIED    WOMAN— NON-JOIHOBB   OF    HUS- 
BAND. 

In  an  action  for  slanderous  words  spoken  by  s  married  woman,  the  husband  is  a 
proper  party  defendant. 
Same — EVIBBNCB— PKCUyiART  Cikctjmstaxcbs  ot  Hdbband. 

In  an  action  against  a  husband  and  wife  for  alsaderoTU  words  spoken  by  the  wUe, 
evidence  as  to  the  pecuniary  circumstances  of  the  husband  is  inadmissible. 
SaMB— SiMILAB  Btateueitts  bt  Othbbs. 

Evidence  that  after  the  time  of  an  alleged  slander  similar  statements  to  those  al- 
leged to  have  been  made  by  defendant  were  made  by  tUrd  persons  is  inadmissible, 
either  on  the  question  of  malioe  or  damages. 

Appeal  from  circuit  court,  Onondaga  county. 
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Action  by  Mary  A.  Austin  against  Martha  Bacon  and  John  E.  Baoon,  lier 
husband.    Judgment  for  plaintiff,  and  defendants  appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 

Hiscock,  Doheny  <£  HUeock,  for  appellants.  T.  K.  dk  L.  B.  Fuller,  tor  re- 
spondent. 

Martin,  J.  Appeal  from  a  judgment  and  order  denying  a  motion  for  a 
new  trial.  The  action  was  for  slander  in  speaking  works  which  imputed  un- 
chastity  to  the  plaintiff.  The  defendants  were  husband  and  wife.  The  de- 
famatory words  complained  of  were  spoken  by  the  wife  alone.  The  plaintiff 
recovered  against  both  defendants.  On  the  trial  the  defendants  moved  to 
dismiss  the  complaint,  as  to  the  defendant  John  E.Bacon,  on  the  ground  that 
he  was  not  a  proper  party  defendant.  This  motion  was  denied,  and  the  de- 
fendants excepted.  At  the  time  of  the  trial,  and  when  this  case  was  sub- 
mitted, there  was  a  conflict  in  the  authorities  in  this  state  upon  the  question 
whether  a  husband  was  a  proper  party  in  an  action  brought  for  slanderous 
words  spoken  by  his  wife.  Since  its  submission  the  court  of  appeals  has  passed 
upon  the  question,  holding  that  when  an  action  is  brought  to  recover  damages 
for  slanderous  words  uttered  by  a  married  woman,  her  husband  must  be 
joined  as  a  defendant.  Fitzgerald  v.  Quann,  33  Hun,  652;  aflSrmed  in  court 
of  appeals,  June  5, 1888,  (109  N.  T.  441,  17  N.  E.  Rep.  354.)  This  decision 
we  r^ard  as  decisive  of  the  question,  and  it  must  therefore  be  held  that  the 
defendants'  exception  was  not  well  taken. 

Under  the  defendants'  objection  and  exception,  the  plaintiff  was  permitted 
to  prove  that  the  defendant  John  E.  Bacon  received  as  profits  from  his  busi- 
ness during  one  year  the  sum  of  $6,000.  This  evidence  was  admitted  by  the 
court  for  the  purpose  of  showing  the  position  in  life  of  the  defendant  JohnE. 
Bacon.  While  it  must  be  admitted  that  the  decisions  of  some  of  the  other  states 
are  to  the  effect  that,  in  an  action  for  slander,  evidence  of  the  wealth  of  the  de- 
fendant is  admissible,  {^Bennett  v.  Hyde,  6  Conn.  24, 27 ;  Humphries  v.  Parker, 
52  Me.  507;  Stanwood  v.  Whitmore,  63  Me.  209.)  still  the  only  case  cited, 
where  the  question  has  been  passed  upon  by  the  courts  of  this  state,  holds  a 
contrary  doctrine.  In  the  case  of  Palmer  v.  Haskins,  28  Barb.  90,  it  was  held 
that,  in  an  action  of  slander  or  libel,  the  pecuniary  circumstances  of  the  de- 
fendant are  not  involved  in  the  issue,  and  evidence  showing  him  rich  or  poor 
ought  not  to  be  received.  We  have  been  unable  to  find  that  this  case  has  ever 
been  criticised  oroverrnled,  although  the  decision  was  maile  more  than  30  yeai-s 
since.  Under  these  circumstances,  we  regard  it  our  duty  to  follow  the  doc- 
trine of  that  case.  Moreover,  tbe  words  complained  of  were  not  spoken  by 
John  E.  Bacon,  and  hence  his  position  in  life  was  unimportant.  We  think 
this  evidence  was  improperly  admitted. 

On  the  trial  the  following  evidence  was  admitted,  under  the  defendants'  ob- 
jection and  exception :  "Question.  Have  you  heard  stories  derogatory  to  the 
character  of  the  plaintiff  in  circulation  at  the  Globe  Hotel?  (Objected  to  as 
improper  and  immaterial.)  The  Court.  I  will  allow  that  to  be  shown,  pro- 
vided you  show  the  date;  it  must  be  subsequent,  of  course.  By  Mr.  Ful- 
ler. Q.  If  so,  when?  (Same objection.)  The  Court.  That  I  will  allow  to  be 
shown.  (Exception  for  defendants.)  My  impression  is  the  fall  of  1884,  and 
constantly  from  then  out.  Q.  And  with  what  clas)  of  people  have  you  heard 
these  things  talked  about?  (Same  objection.)  The  Court.  I  will  receive 
that.  (Exception  for  defendants.)  J,n«uwr.  By  all  the  people  in  tbe  house. 
By  quite  a  number  of  traveling  people,  and  by  the  boarders  in  the  house.  Q. 
Now,  I  will  ask  you  to  state  what  it  was  that  you  heard.  (Same  objection. 
Same  ruling.  Exception  for  defendants.)  A.  I  have  heard  that  Mrs.  Austin 
was  reported  to  be  the  mistress  of  Capt.  Austin  previous  to  their  marriage, 
for  ten  years.  I  have  heard  that  she  went  off  with  liim  on  bis  summer  vaca- 
tions as  said  mistress.    I  have  also  heard  this  story  about  the  miscarriage. 
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frequently  repeated,  of  courae.  Q.  Did  you  hear  that  it  look  place  prior  to 
the  marriage?  A.  Yes,  sir;  that  story  was  in  circulation  there  with  the  oth- 
ers. I  heard  also  that  she  was  called  Paddy  and  Biddy  Austin  in  the  bouse. 
Sfr.  lioheny.  He  heard  it  from  the  other  people,  and  that  is  what  I  object 
to.  The  Court.  I  have  allowed  evidence,  Mr.  Doheny,  and  it  is  proper  you 
should  have  your  exception  to  it,  that  subsequent  to  the  date  when  some  proof 
has  been  given  that  Mrs.  Bacon  uttered  slanderous  words  concerning  the 
plaintiff,  that  those  identical  reports  were  in  more  or  less  general  circulation 
in  ttie  Globe  Hotel  between  the  guests,  both  permanent  and  transient.  To 
that  you  are  entitled  to  an  exception.  (Exception  for  defendants. ) "  And  the 
following  evidence  of  another  witness  was  also  admitted  under  the  defend- 
ants' objection  and  exception:  "Question.  I  desire  to  ask  you  if  you  have 
heard  in  circulation,  since  the  fall  of  1884,  any  stories  derogatory  to  the  cliar> 
acter  of  the  plaintiff  in  this  case,  at  the  Globe  Hotel?  (Objected  to  as  incom- 
petent, improper,  and  immaterial.  Objection  overruled.  Exception  for  de- 
fendants. )  Anszoer.  Well,  1  have  heard  reports,  but  no  authority  particularly 
for  them.  I  should  say  they  were  derogatory  to  the  plaintiff's  character. 
They  were  in  circulation  among  the  residents  of  the  hotel.  I  have  heard  of  il 
from  different  persons;  whom,  I  could  not  tell  now,  but  such  reports  were  ir 
circulation.  I  may  have  heard  it  among  the  transient  guests  of  the  hotel, 
but  I  meet  so  many  transient  people  at  the  hotel  I  could  not  say  positively 
Q.  Will  you  state  what  you  have  beard  in  circulation  there?  (Same  objec- 
tion as  before.  Same  ruling.  Exception  for  defendants.^  A.  Simply  that 
Mrs.  Austin  was  the  mistress  of  Capt.  Austin.  Possibly  tnat  may  have  been 
une  thing  I  have  heard  before  he  married  her,  but  whom  it  came  from  I  can't 
say.  Q.  Anything  else?  A.  I  can't  recall  anything  particularly.  Q,  That 
has  been  in  circulation  there  how  long  a  time?  A.  Well,  I  should  say  pet> 
baps  a  year  or  a  year  and  a  half;  1  can't  say  just  how  long." 

The  substance  of  this  evidence  was  that  subsequent  to  the  time  when  the 
plaintiff  claims  the  defendant  Martha  Bacon  uttered  the  words  complained  of, 
and  from  that  time  down  to  the  time  of  the  trial,  other  persons,  for  whose 
acts  the  defendants  were  in  no  way  responsible,  slandered  the  plaintiff  by 
noaking  independent  statements  in  regard  to  her  character,  which  were  sim- 
ilar to  those  alleged  to  have  been  made  by  Mrs.  Bacon.  The  defendants  were 
not  liable  for  the  acts  of  such  third  persons,  nor  were  their  acts  admissible  as 
evidence  against  the  defendants.  Proof  of  such  acts  was  not  proper  evidence 
of  the  charge  made  against  the  defendants,  nor  was  it  admissible,  either  upon 
tlie  question  of  malice  or  upon  the  question  of  damages.  In  every  case  of  the 
repetition  of  a  slander,  th%  person  repeating  it  acts  consciously  and  volunta- 
rily, and  the  repetition  is  bis  own  act.  Each  publication  of  a  slander  is  a  sep- 
arate and  distinct  act,  and  every  person  repeating  it  becomes  an  independent 
slanderer,  and  he  alone  is  answerable  for  the  consequences  of  his  own  wrong- 
ful act.  To  this  rule  there  are  two  apparent  exceptions,  neither  of  which  is 
applicable  in  this  case.  We  are  clearly  of  the  opinion  that  the  court  erred  in 
admitting  the  evidence  above  referred  to.  We  cannot  say  that  its  admission 
was  harmless.  Hence  it  follows  that  the  judgment  and  order  appealed  from 
must  be  reversed,  and  a  new  trial  granted.  Judgment  and  order  reversed, 
aud  a  new  trial  granted,  with  costs  to  abide  the  event.    Ail  concur. 


In  re  Gordon. 
(Supreme  Court,  Cheneral  Term,  Fourth  Department,    July,  1888.) 

AasiomcBNT  fob  Baswm  or  CiiBDrroBS— Fiu.ui>— Pastiai.  Assiqnicbnt. 

An  asalnunent  by  an  insolvent  of  part  of  his  property,  in  trust  for  part  of  hi* 
creditors,  la  valid,  no  frand  being  intended. 
Bxin — GekikaIi  Asbionhent — Compljascb  with  Statute. 

Snoh  assignment  is  not  void,  though  not  executed  as  required  by  the  general  ■• 
signment  act  aa  it  stood  at  the  date  of  the  transfer. 
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Z.  Same— Services  to  bb  Rexsbbbd. 

Bnt  an  assignment  of  property  by  an  Insolvent,  In  trust  to  secnre  the  pimnent  of 
services  to  be  tbereaf ter  rendered  by  one  under  no  legal  obligation  to  render  tbem, 
is  void,  as  against  creditors  of  the  assignor. 

4.  Samb— Vauditt  IK  Pabt. 

An  assignment  of  property  by  an  Insolvent  is  not  whoUy  void  because  invalid  io 
part,  the  assignment  being  made  in  good  faith. 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Habdin,  F.  J.,  and  Foixett  and  Mabtin,  JJ. 

Oeorge  N.  Burt,  for  appellants.    John  D.  Siggins,  for  respondent. 

FoLLETT,  J  Appeal  from  a  decree  of  the  county  court,  entered  upon  the 
report  of  a  referee  in  the  matter  of  a  general  assignment.  October  2,  18S3, 
Robert  Gordon  made  a  general  assignment  for  the  benefit  of  his  creditors,  pr*'- 
ferring  William  Gordon  to  the  amount  of  $90,  Robert  Gordon,  Jr.,  to  the 
amount  of  $450,  and  a  note  made  by  the  assignor  for  $500,  payable  to  and  in- 
dorsed by  one  Heron,  and  indorsed  by  Charles  Rhodes,  who  afterwards  took 
up  the  note.  From  about  February,  1883,  to  about  February,  1885,  Williinn 
Gordon  and  Robert  Gordon,  Jr.,  were  partners,  under  the  name  of  Gordon 
Bros.  During  this  time  the  respondents  were,  and  now  are,  partners,  under 
the  name  of  Rhodes,  C!oon  &  Higgins,  and  engaged  in  practicing  law.  Feb- 
ruary 7,  1885,  Gordon  Bros,  were  indebted  to  Rhodes,  Coon  &  Higgins  in  the 
sum  of  $275  for  legal  services  theretofore  rendered,  and  Charles  Rhodes  owned 
the  aforesaid  note  made  by  Robert  Gordon  and  indorsed  by  Heron.  Gordon 
Bros,  were  not,  nor  was  either  of  the  partners,  legally  liable  to  pay  said  note, 
but  Rhodes  had  indorsed  it  upon  the  request  of  William  Gordon,  who  orally, 
and,  so  far  as  the  evidence  shows,  without  consideration,  promised  to  protect 
said  Rhodes  from  loss.  February  7, 1885,  Grordon  Bros,  were  indebted  to  the 
appellants,  (partners  under  the  name  of  Ellison  &  Son,)  for  which  the  appel- 
lant recovered  a  judgment  in  the  supreme  court,  March  14, 1885,  for  $456.21, 
damages  and  costs,  and  afterwards  proceedings  supplementary  to  execution 
were  duly  taken,  and  the  appellants  acquired  a  lien  upon  all  of  the  choses  in 
action  of  Gordon  Bros.,  and  of  the  individual  partners.  February  7,  1885, 
William  Gordon  and  Robert  Gordon,  Jr.,  assigned  to  Charles  Rhodes  their  in- 
dividual claims  against  the  estate  of  their  father,  by  an  instrument  in  writ- 
ing, absolute  in  form,  but  which  the  referee  Snds,  upon  sufQcient  evidence, 
was  in  trust,  for  the  purpose  of  securing  (1)  Charles  Rhodes  for  the  sum  he 
had  then  paid  on  account  of  his  indorsement  of  the  note  of  their  father:  (2) 
Rhodes,  Coon  &  Higgins  for  the  amount  ($275)  then  due  them  from  Gordon 
Bros,  for  legal  services,  and  for  such  legal  services  as  they  might  there<ifter 
render.  At  the  date  of  this  assignment  Gordon  Bros,  were  insolvent,  which 
was  known  to  Rhodes,  Coon  &  Higgins.  September  6,  1886.  an  accounting 
was  had  by  the  assignee  of  Robert  Gordon,  and  the  sum  of  $4ti7.11  was  aU- 
judged  to  be  due  and  payable  from  him  to  William  and  Robert  Gordon,  Jr., 
on  account  of  their  aforesaid  claims  agiiinst  their  father;  which  sum  was 
claimed  by  the  appellants  under  their  supplemental  proceedings,  and  by  the 
respondents  under  their  aforesaid  assignment.  The  amount  due  Charles 
Rhodes  on  account  of  his  indorsement  has  been  paid  by  the  Sfsslgnee  of  Robert 
Gordon,  and  Rhodes  now  holds  the  assignment  solely  for  the  benefit  of  Rhodes, 
Coon  &  Higgins.  The  referee  found  thai;  in  so  far  as  the  assignment  secured 
Charles  Rhodes  for  his  indurseraent,  it  was  fraudulent  in  law,  and  void  as 
against  creditors,  because  the  assignors  were  under  no  legal  obligation  to  pay 
or  secure  Rhodes,  and  were  insolvent  at  the  time  of  the  assignment,  but  that 
the  assignment  was  a  valid  security  for  Rhodes,  Coon  &  Higgins  for  the 
amount  due  them  at  ita  date,  ($275,)  and  the  amount  sobsequeatiy  eaiaed  by 
them  as  attoraeys,  ($535.)  and  that  they  were  wititled  to  reoeiTe  from  Vba  as- 
signee said  sum  of  $467.11. 
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The  validity  of  an  assignment  by  an  insolvent  debtor  of  part  of  bis  prop* 
erty,  in  trust  for  the  beneOt  of  part  of  his  creditors,  (no  fraud  being  intended, ) 
and  that  the  assignment  is  not  void,  though  not  executed  as  required  by  the 
general  assignment  act  as  it  stood  at  the  date  of  this  transfer,  (February  7, 
1885.)  must  be  regarded  by  this  court  as  settled  by  Wilson  v.  Forsyth,  24 
Barb.  105.  122;  Carpenter  v.  Undertoood,  19  N.  Y.  520;  Wheel  Co.  v.  Field- 
ing, 101 N.  Y.  504, 5  N.  E.  Kep.  431;  notwithstanding  the  remarks  to  the  con- 
trary in  Gfrover  v.  Wakeman,  11  Wend.  187. 194;  Goodrich  v.  Downs,  6  Hill, 
438;  Barney  v.  Qriffln,  2  N.  Y.  365,  371;  LHteh  v.  HoUister,  4  N.  Y.  211; 
Curtis  V.  Leavitt,  15  N.  Y.  9,  132;  Burdick  v.  Post,  12  Barb.  168,  175; 
Rathhun  V.  Plainer,  18  Barb.  272,  275;  McClelland  v.  Remten.  36  Barb. 
622,  626,  atHrmed  3  Abb.  Dec.  71.  A  transfer  of  property  by  an  insolvent. 
In  trust  to  secure  the  payment  for  such  services  as  may  be  thereafter  ren- 
dered, but  which  the  person  for  whose  benefit  the  transfer  is  made  is  under 
no  present  legal  obligation  to  render,  is  void  as  against  the  creditors  of  the 
assignor.  Bamum  v.  Hempstead,  7  Paige,  568;  Lansixig  v.  Woodworth,  1 
Sandf.  Ch.  43;  EUas  T.  Farley,2  Abb.  Dec.  11;  Brainerd  v.  Dunning,  30  N. 
Y.  211.  If  such  a  transfer  could  be  sustiiined,  there  would  be  no  limit  to  the 
trusts  which  an  insolvent  might  create  for  Ills  future  benefit,  nor  any  limit 
to  his  power  to  withdraw  his  property  from  the  reach  of  his  creditors.  This 
transfer  is  a  valid  security  for  $275,  the  amount  due  from  Oordon  Bros,  to 
Rhodes,  Coon  &  Higgins  on  the  day  of  Its  date,  but  is  not  a  valid  security  for 
the  remainder  of  their  claim  for  services  afterwards  rendered. 

The  appellants  assert  that  the  transfer,  being  invalid  in  part,  is  wholly  in- 
valid. Such  is  the  rule  wheq  the  security  is  taken  with  a  fraudulent  intent, 
—when  there  is  a  fraud  in  fact;  but  in  this  case  it  is  found  that  "said  assign- 
ment was  made  in  good  faith,  without  any  intention  of  hindering,  delaying, 
or  defrauding  the  creditors  of  the  said  William  and  Bobert  Gordon,  Jr."  This 
finding  is  sustained  by  the  evidence.  Under  these  circumstances,  the  respond- 
ents are  entitled  to  be  paid  S275  out  of  the  fund,  and  the  appellants  are  en- 
titled to  the  remainder  of  the  fand,  and  the  judgment  of  the  county  court 
must  be  so  modified,  and  as  modified  at&rmed,  without  costs  to  either  party. 
All  concur. 


Shrptkb  9.  Harmon. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 1889.) 

1.  TbIAIt— iNBTBUunOH— DiBBOtINO  VXRDIOT. 

In  an  action  for  the  hlio  of  an  engine,  where  the  defense  alleged  is  that  plaintiff 
reprssented  the  engine  to  be  In  good  worldng  condition,  and  that  if  it  was  not,  It 
would  cost  nothing  to  gat  it  and  try  it,  and  the  evldanoe  on  these  points  is  conflict- 
ing, it  is  error  to  direct  a  verdict  for  plaiutifl,  though  defendant  aomits  the  hiring. 

S.   SiLUB. 

The  direction,  being  to  find  a  verdict  for  a  certain  sun,  cannot  be  sustained  on  the 
theory  tliat  the  evidence  of  defendant's  agent  shows  a  final  contract  for  the  hiring 
of  the  engine  made  with  him,  where  suoh  agent  testifies  that  he  does  not  remem- 
ber that  aaytbing  was  said  about  the  contract  price,  and  a  demand  for  a  bill  of  par- 
ticulars of  defendant  does  not  call  on  him  to  state  with  whom  the  contract  was 
made,  and  there  is  nothing  in  such  bill,  when  served,  which  prevents  defendant 
from  showing  that  the  contract  was  made  with  himself. 

Appeal  from  Monroe  county  court. 

Action  by  Newell  M.  Sheffer  against  Qeorge  E.  Harmon,  for  the  hire  of  an 
«ngine.  Judgment  for  plaintiff  on  a  verdict  directed  by  the  court.  Defend- 
ant's motion  for  a  new  trial  denied,  and  he  appeals. 

Argued  before  Barkbr,  P.  J.,  and  Haiqht,  Braduet.  and  Dwiqht,  JJ. 

Dav]/  A  Davy,  for  appellant.    JoJm  M.  Dunning,  for  respondent. 

Haiqht,  J.  The  plaintiff  in  bis  complaint  alleges  that  on  the  18th  day  cf 
October,  1882,  the  plaintiff  let  and  rented  onto  the  defendant  one  steam-en- 
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pne,  npon  the  express  nnderatanding  and  agreement  that  the  defeoiant 
should  take  the  engine,  and  retain  the  same  as  long  as  he  desired,  not  exceed* 
Ing  a  reasonable  time,  and  then  return  the  same  to  the  plaintiff  in  as  good  condi- 
tion as  wlien  taken,  reasonable  wear  excepted,  and  that  for  the  use  of  the  en- 
gine the  defendant  agreed  to  pay  the  plaintiff  $2.50  for  each  and  every  day 
until  it  was  returned ;  that  the  engine  had  never  been  returned  to  the  plaintiff; 
and  that  no  part  of  the  amount  agreed  to  be  paid  for  the  use  thereof  had  bef  n 
paid.  The  action  was  brought  on  the  30th  day  of  October,  1887.  The  de- 
fendant in  his  answer  admits  the  hiring  of  the  engine,  and  that  he  agreed  to 
pay  $2.50  for  each  day  that  he  used  the  same,  and  as  a  second  defense  alleges 
that  at  the  time  the  plaintiff  let  and  rented  the  engine  to  him  the  plaintiff 
represented  and  stated  that  the  engine  was  in  good  condition  and  repair,  and 
would  do  good  worli,  and  that,  relying  on  such  representations,  the  defend- 
ant was  induced  to  take  said  engine,  and  endeavored  to  operate  the  same;  but 
upon  a  trial  thereof  the  engine  was  found  to  be  defective  and  out  of  order, 
and  in  a  condition  unfit  for  doing  the  work  for  which  the  defendant  hired  it. 
and  that  the  defendant,  by  reason  of  such  defective  condition,  was  unable  to  use 
the  engine.  Upon  the  trial  the  plaintiff  testiiied  that  one  Tberon  C.  Brown 
came  to  him,  and  told  him  that  the  defendant,  Harmon,  bad  sent  him  there  to 
hire  the  engine;  that  he  asked  how  much  be  wanted  a  day  for  it,  and  was  told, 
20s.  a  day;  that  he  told  Brown  that  the  engine  was  about  a  mile  north  of 
ScottavUle;  that  he  could  take  it  for  that,  and  when  he  got  through  with  it  to 
return  it;  that  Brown  said  he  would  draw  it  back  as  far  as  Riga  corners. 
Tlieron  G.  Brown  was  sworn  as  a  witness  for  the  plaintiff,  and  testified  that 
he  had  a  conversation  witli  tlie  plaintiff,  by  direction  of  the  defendant.  Har- 
mon, in  the  month  of  October,  1882.  "I  hsked  ShefTer  about  his  engine,  and 
Sheffer  told  me  where  I  could  get  it.  I  asked  him  where  it  was,  and  he  said 
it  was  down  near  ScottsviUe,  with  a  man  named  Anton.  He  said  if  we 
wanted  it  we  would  have  to  go  and  get  it.  He  was  busy.  We  could  use  it, 
and  after  we  got  through  with  it  we  should  bring  it  back  home.  I  told  him 
1  did  not  know  whether  we  could  bring  it  back  home  again,  but  we  could 
bring  it  as  far  as  Riga  corners,  and  be  said  that  would  do.  I  came  home,  and 
told  Harmon,  and  he  sent  me  for  the  engine."  He  further  testified  that  lie 
did  not  remember  whether  anything  was  said  about  the  price.  The  defend- 
ant, George  £.  Harmon,  testified  that  he  saw  the  plaintiff,  Sheffer,  about  the 
middle  of  October,  and  told  him  be  heard  that  he  had  an  engine  he  was  not 
using,  and  that  be  said  he  had.  "I  asked  if  it  wasa  good  engine,  and  he  said 
it  was.  I  asked  him  if  be  wanted  to  rent  it,  and  lie  said,  <  Yes.  he  would  rent 
it.'  I  said,  '  What  do  you  want  a  day  for  it? '  He  said  be  wanted  three  dol- 
lars a  day  for  it.  He  asked  what  I  wanted  to  use  it  for.  and  I  told  him  that 
I  lacked  a  little  power  in  the  mill;  that  the  spring  creek  was  shrinking;  and 
that  I  had  more  orders  than  I  could  fill,  and  I  wanted  to  augment  the  power. 
I  told  him  that  it  he  bad  a  good  engine  I  could  get  along.  He  said, '  All  right. 
I  will  let  you  have  the  engine  for  that  work  for  three  dollars  a  day.'  I  asknl 
if  it  was  a  good  engine,  and  he  said  it  was.  I  said,  <  if  it  is  a  good  engine,  1 
will  give  you  $2.50  a  day  for  what  time  I  use  it.'  He  said,  'If  it  is  not  a 
good  engine,  it  will  not  cost  you  anything.'  He  said,  'You  go  and  get  it. 
and  try  it.'  I  said,  *  I  would  get  it  and  try  it.' "  Other  evidence  was  given  un 
behalf  of  the  defendant  tending  to  show  that  the  engine  was  out  of  order,  and 
could  not  be  used.  At  the  conclusion  of  the  evidence  the  court  directed  a 
verdict  in  favor  of  the  plaintiff  for  $1,000,  to  which  exception  was  taken  by 
the  defendant. 

We  are  of  the  opinion  that  this  was  error.  Under  the  pleadings  a  questioi 
of  fact  Wiis  raised  as  to  what  the  contract  was;  whether  or  not  the  engine  was 
represented  to  be  a  good  engine;  and  as  to  whether  it  was  not  understood 
that  if  it  was  not  a  good  engine  it  would  not  cost  anything  to  get  it  and  try 
it.     The  parties  differed  in  their  testimony  upon  tlds  branch  of  the  case,  thus 
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making  a  conflict  which  raised  a  question  for  the  jury  to  dispose  of.  The 
trial  court  appears  to  have  been  of  the  opinion  that  the  final  contiiict  lietween 
tlie  parties  was  made  by  Brown,  acting  as  the  agent  for  the  defendant,  bnt  it 
will  be  observed,  upontheexaminationof  his  testimony,  that  there  was  no  com- 
plete contract  made  by  him.  It  is  true  some  conversation  toolc  place  as  to  the 
piiice  where  the  engine  should  l>e  returned  to,  and  as  to  t)ie  place  at  whicii  the 
engine  couid  be  found,  but  he  does  not  recollect  that  anything  was  said  aliout 
tlie  contract  price  tiiat  should  be  paid  for  the  use  of  the  engine;  so  tliat,  while 
the  court  relies  upon  his  evidenceas  furnishing  the  final  contract  between  the 
parties,  it  determines  the  amount  tliat  was  agreed  to  be  paid  for  the  use  of 
the  engine  vviien  no  such  amount  was  teslilied  to  by  Brown.  We  cannot 
adopt  this  theory  of  the  case.  There  was  a  bill  of  pai-ticulars  called  for  and 
served,  but  nothing  in  tlie  demand  for  the  bill  of  particulars  called  upon  the 
defendant  to  state  with  wliom  the  contract  for  the  hiring  was  made,  und  noth- 
ing in  the  bill  of  particulars  as  served  whicli  specifies  with  whom  tlie  contract 
was  made.  The  only  thing  bearing  upon  the  question  appears  in  the  seventh 
clause  or  subdivision  of  the  bill  of  particular,  which,  as  amended,  states  that 
"the  time  and  place  the  plaintiif  was  informed  of  the  intended  use  which  the 
engine  was  to  be  put  to  was  where  and  when  the  arrangement  in  relation  to 
the  hiring  of  it  was  made,  and  the  name  of  the  Informant  is  the  defendant." 
There  is  nothing  in  this  which  limits  the  defendant  from  showing  that  the 
contract  was  made  with  himself,  Instead  of  with  the  agent,  Tberon  C.  Brown. 
Por  these  reasons  the  judgment  and  order  should  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  event.    So  ordered.    All  concur. 


Pbt  v.  Clow. 
{Supremt  Cotirti  OeneraX  Term,  Fifth  Department.    January,  ISSO.) 

1.  lilMITATIO:!  OF  ACTIONB — RuKKIMO  OV  STATUTE — ^DXMAXD. 

An  sctiOD  for  conversion  of  a  piano  delivered  to  defendant  under  an  agreement 
that  it  should  be  paid  for  in  installmonts,  and  the  title  remain  in  plalntttFuntil  the 
whole  sum  shonla  be  paid,  comes  within  the  provision  of  Code  Civil  Proc.  N.  Y.  i 
410,  that  where  there  was  a  delivery  of  personal  property,  not  to  be  returned  at  a 
fixed  time  or  on  a  fixed  contingency,  the  time  within  which  an  aotlon  for  such  prop- 
erty may  be  brought  must  be  computed  from  the  demand. 
S.  Trover  and  CoirvensioN — Evtobtccb  of  Convsbsion — Scbmissio:?  to  Jury. 

The  evidence  as  to  demand  and  refusal  covered  three  interviews.  In  the  first, 
defendant  denied  the  making  of  the  contract;  in  the  second,  he  obtained  poasession 
of  the  contract,  and  refused  to  deliver  it  up ;  in  the  third,  wiien  asked  to  pay  for  the 
piano,  he  said  it  was  bis,  and  when  asked  for  the  piano,  he  was  silent.  Held  suffi- 
cient to  go  to  the  jury  on  the  question  of  conversion. 

Appeal  from  Monroe  county  coui-t. 

Action  by  James  \V.  Fry  againj>t  Elijah  L.  Clow  for  the  conversion  of  a 
piano  and  stool.    Plaintiff  appeals  from  an  order  dismissing  his  complaint. 
Argued  before  liAOKEU,  P.  J.,  and  Haiobt,  Bradley,  and  DwiouT,  JJ. 
M.  L.  Bennett,  for  appellant.    Q.  P.  Decker,  for  respondent. 

DwioHT,  J.  The  action  was  for  the  conversion  of  a  piano  and  stool.  The 
complaint  alleged  proerty  in  the  plaintifF,  the  right  to  immediate  possession, 
and  that  the  same  was  duly  demanded  by  him  and  refused  by  the  defendant. 
The  answer,  among  other  things,  denied  the  allegation  of  demand  and  refusal, 
und  pleaded  the  statute  of  limitiitions.  The  defendant  came  into  the  posses- 
sion of  the  property  in  1874,  under  a  written  contract  with  the  plaintilT's  as- 
signers,  (D.  L.  Fry  &  Co.^  by  which  he  was  to  pay  for  its  use  the  sum  of 
$425.  in  installments  of  950  every  six  months,  with  interest  annually  on  the 
sum  unpaid;  the  piano  and  stool  to  remain  the  property  of  D.  L.  Fry  &  Co. 
until  the  whole  sum  was  paid,  when  they  were  to  become  the  property  of  tho 
(lefeudiint.  The  plaintiff  succeedeil  to  the  rights  of  D.  L.  Fry  &  Co.  in  1875. 
The  defendant  made  payments  at  different  times,  amounting  in  all  to  9399; 
v.8N.Y.8.no.7 — 38 
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the  last  payment  being  made  in  May,  1880.  In  July,  1887,  the  plaintiff  re- 
quested payment  of  the  balance  due  bini  on  the  contract,  which  the  defendant 
refused  on  the  ground  that  "his  note"  was  outlawed,  and  denied  that  he  had 
made  any  such  contract  as  that  above  stated.  In  August  following,  the  de- 
fendant obtained  possession  of  the  contract,  under  the  pretense  of  examining 
it,  and  refused  to  return  it  to  the  plaintiff.  In  September,  1887,  the  plaintiff 
demanded  of  the  defendant  possession  of  the  property,  in  presence  of  a  wit- 
ness, whom  be  bad  taken  with  him  for  that  purpose,  in  a  building  on  the 
defendant's  premises,  in  which  he  was  found  at  worl<,  the  piano  being  in  the 
house  on  the  same  villiige  lot.  The  conversation,  as  related  by  the  plaintiff, 
was  as  follows:  "I  told  liim  I  had  come  to  demand  my  pay  for  my  piano.  He 
said  he  did  not  owe  anything  for  his  piano.  I  told  him  I  demanded  my  piano, 
lie  made  no  reply.  I  told  him  I  demanded  my  contract  again,  but  lie  made 
no  reply  to  that."  This  action  was  brought  a  few  days  after.  At  the  close 
of  the  plaintiff's  evidence,  by  which  the  foregoing  facts  were  established,  ibe 
defendant  moved  that  the  complaint  be  dismissed  on  the  ground  that  the  evi- 
dence did  not  make  out  a  conversion  of  the  property,  and  that  the  plaintiff's 
claim  WHS  barred  by  the  statute  of  limitations.  The  court  granted  the  mo- 
tion, stating  that  it  did  so  on  the  ground  last  mentioned. 

The  statute  of  limitations  was  not  an  available  defense  to  this  action.  To 
make  it  such  the  defendant  relied  upon  the  general  provision  of  section  410 
of  the  Code  of  Civil  Procedure;  whereas  the  case  falls  strictly  within  the  sec- 
ond exception  to  that  provision,  which  is  conbiined  in  the  same  section.  The 
general  provision  is  as  follows:  "Where  a  right  exists,  but  a  demand  is  nec- 
essary to  entitle  a  person  to  maintain  an  action,  the  time  within  which  the 
action  must  be  commenced  must  be  computed  from  the  time  when  the  right 
to  make  the  demand  is  complete,  except  in  one  of  the  following  cases. "  The 
second  exception  is  as  follows:  "Where  there  was  *  •  *  a  delivery  of 
personal  property,  not  to  be  returned  *  *  *  at  a  fixed  time,  or  upon  a 
fixed  contingency,  the  time  must  be  computed  from  the  demand." 

The  general  provision  above  quoted  has  usually  found  application  in  cases 
where  the  cause  of  action  was  complete  in  itself,  but  a  demand  was  made  nec- 
essary, by  statute  or  otherwise,  as  preliminary  to  the  commencement  of  an 
action.  'Dickinson  v.  Mayor,  eta.,  28  Hun.  254,  92  N.  Y.  584;  Meehan  v. 
Mayor,  28  Hun,  642.  But  the  exceptions  indicate  that  the  general  provision 
is  entitled  to  a  wider  application;  and  it  may  perhaps  be  conceded  that,  but 
for  the  exception  quoted,  this  case  would  have  been  governed  by  the  general 
provision  of  the  section,  and  that  the  statute  would  have  commenced  to  run 
against  the  plaintiff's  cause  of  action  at  the  time  when  he  might  have  de- 
manded possession  of  the  property;  although  such  effect,  given  1^  the  provis- 
ion of  the  Code,  would  have  been  in  direct  controvention  of  the  rule  at  com- 
mon law  by  which  in  cases  where  demand  and  refusal  are  necessary  to  constitute 
a  conversion,  the  statute  runs  only  from  the  date  of  such  demand  and  refusal. 
See  Kelsey  v.  Griswo/d.  6  Barb.  436;  Roberts  v.  Berdell,  61  Barb.  37,  52  N. 
Y.  644.  But  the  case  is  clearly  within  the  exception,  which  saves  the  rule 
of  the  common  law  from  the  possible  effect  of  the  general  provision  of  the 
section.  Here  was  a  delivery  of  personal  property,  which  was  not  to  be  re- 
turned  at  any  fixed  time,  nor  upon  any  fixed  contingency.  The  time  within 
which  this  action  might  be  commenced  was  therefore  to  be  computed  from 
the  day  when  the  demand  was  actually  made. 

The  question  whether  the  evidence  of  demand  and  refusal  was  such  as  to 
establish  a  wrongful  conversion  of  the  property  was  raised  by  the  motion  for 
a  nonsuit,  though  not  referred  to  in  the  decision  of  the  motion.  We  think 
there  was  sufficient  evidence  to  go  to  the  jury  on  that  question.  The  evidence 
covered  three  interviews  between  the  parties,  described  above.  In  July  Uie 
defendant  denied  that  he  ever  mi^de  the  contract;  in  August  he  obtained' pos- 
session of  the  contract,  and  tortiously  withheld  it  from  the  plaintiff;  and  in 
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September,  when  asked  for  pay  for  the  piano,  asserted  that  It  was  his;  and, 
when  asked  for  the  piano  itself,  was  silent.  The  plaintiff  could  do  no  more 
by  way  of  demand,  nor  could  he  compel  the  defendant  to  speak  in  response. 
He  could  not  enter  the  defendant's  honse  to  take  the  piano  without  the  de- 
fendant's license  to  do  so;  and  his  demand  may  be  regarded  as  equivalent  to 
a  request  for,  and  the  defendant's  silence  to  a  refusal  of,  such  license.  The 
defendant  had  dominion  of  the  piano.  It  was  in  his  bouse,  on  the  premises 
where  the  demand  was  made.  If  be  had  responded  to  the  plaintiff's  demand 
for  the  property  by  saying,  "Go  and  get  it,"  or  "You  are  at  liberty  to  take 
it,"  nothing  more  could  have  been  required  of  him  by  wayof  accession  to  the 
demand.  It  was  for  tlie  jury  to  say  whether  his  withholding  of  such  permis- 
sion in  connection  with  liis  assertion  of  title  to  the  property  was  not  equiva- 
lunt  to  an  express  refusal  to  surrender  it  to  the  plaintiff.  Richards  v.  Agricul- 
tural Works,  37  Hun,  1.  In  the  case  cited  the  court  held  that  mere  silence  did 
not,  of  itself,  constitute  conversion,  but  that  all  the  facts  connected  therewith 
were  to  be  considered  by  the  jury.  We  find  no  ground  upon  which  the  dis- 
missal of  the  complaint  can  stand  in  this  case.  The  Judgment  must  be  re- 
veraed,  and  a  new  trial  granted,  costs  to  abide  event.  iSo  ordered.  All  con- 
cur. 


Tbtisteeb  of  Yillaob  of  Geneva  v.  Brush  Elexttrio  Co. 
(Supreme  Court,  General  Term,  S%fth  Department    January  11, 1889.) 

ICraiciFAi.  CoBPOKATioss— Obstkuctioks  is  Stkebts— Recovekt  Otbb. 

Judgment  was  obtained  against  a  village  for  personal  Injuries  caased  by  the  maln- 
tenanoe  on  a  village  street  of  a  pole  for  the  support  of  one  of  defendant's  eleotrio 
lamps.  Defendant  was  under  oontract  to  light  toe  streets  of  the  villase.  The  pole 
had  ooeu  erected  by  defendant's  assignor,  and  was  left  standing  with  the  consent 
of  the  village.  Held,  that  defendant  was  not  liable  to  the  municipality  for  any  part 
of  such  judgment. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  tlie  trustees  of  the  village  of  Geneva  against  the  Brush  Electric 
Company  of  Cleveland.     Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Barker,  F.  J.,  and  Haioiit,  Bradley,  and  Dwiqht,  JJ. 
Wm.  U.  Gushing,  for  appellant.    Arthur  Rose,  for  respondent. 

DwiQHT,  J.  This  was  an  action  over,  by  the  plaintiffs,  on  a  Judgment 
recovered  against  them  by  one  Maloneyfor  personal  injuries  caused  by  an  ob- 
struction maintained  by  the  defendant  in  one  of  the  streets  of  the  plaintiff's 
village.  The  defendant  was  under  a  contract  with  the  pUiintiffs  to  light  the 
streets  of  the  village  by  electricity.  A  contract  to  that  purpose  was  first  made  in 
May,  1884,  witli  the  "  Brush-Swan  Electric  Light  Company  of  New  England. " 
Under  that  contract  the  defendants  designated  the  places  where  the  electric 
lamps  should  be  put,  one  of  which  places  was  at  the  intersection  of  Exchange 
and  Jackson  streets.  Thereupon  the  Brush-Swan  Company,  early  in  June, 
1884,  for  the  purpose  of  supporting  the  lamp  so  located,  erected  the  pole  which 
Qonstituted  the  obstruction  complained  of  in  the  action  of  Maloney.  It  was 
erected  on  the  east  side  of  Exchange  street,  and,  together  with  a  pole  diago- 
nally opposite  on  Jackson  street,  served  to  support  the  wires  from  which  a 
lamp  WHS  suspended  over  the  intersection  of  the  two  streets.  Afterwards  the 
Brush-Swan  Company  transferred  all  its  rights  and  interests  under  the  con- 
trai.'t  above  mentiun.'d  to  the  defendant;  and  on  the  5th  of  December,  1884, 
the  latter  company  entered  into  a  contract  with  the  plaintiffs,  by  which  it 
undertook,  with  unimportant  modifications,  "to  fulfill  the  conditions  of  the 
said  agreement  of  the  Brusli-Swan  Electric  Light  Company."  On  the  2d  day 
uf  June,  1885,  (the  above-mentioned  contracts  having  expired  by  limitation,) 
the  parties  to  this  action  entered  into  a  new  contract  toMiesame  purpose, 
which  contained  the  provision,  "Lamps  to  be  about  36  feet  high,  and  to  be&<i 
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now  located;"  and  on  the  10th  daj  of  the  same  month  the  accident  occurred 
which  was  the  basis  of  the  former  action.  The  pole  thf>n  stood  as  It  had  tieen 
vriginally  placed  by  the  former  contractor,  a  year  before.  Xo  objection  had 
ever  been  made  by  the  plaintiff  to  its  location,  but,  on  the  contrary,  as  the 
coort  below  expressly  finds,  It  had  been  permitted  to  remain  there  "by  the  con- 
sent of  the  plaintiffs."  This  finding  is  one  of  fact,  made  in  response  to  the  re- 
quest of  the  defendant,  and  is,  of  course,  conclusive  upon  the  plaintiffs,  who 
have  neither  appeided  from  the  judgment,  nor  excepted  to  any  of  tlie  findings. 
There  is  a  further  finding  to  tlie  effect  "that  general  directions  were  given  to 
the  Hgent  of  the  Brush-Swan  Electric  Company  to  set  said  pole  inside  of  the 
curb."  This  finding  was  excepted  to,  and  seems  to  liave  been  without  evi- 
dence tending  to  sustain  it.  Code  Civil  ProoJ§  992,  993.  There  was  no  di- 
rection which  specified  or  included  this  pole.  The  only  general  direction  given. 
at  any  time,  on  the  subject  of  the  location  of  poles  related  to  those  employed 
in  an  experimental  circuit  which  was  set  up  by  the  Brusli-Swan  Comfiany. 
before  any  contract  was  made,  and  which  did  not  include  the  pole  or  the  loca- 
tion in  question.  We  have,  then,  the  affirmative  finding  that  the  plaintiffs 
consented  to  thn  maintenance  of  this  pole  by  the  defendant  in  the  position  in 
which  it  was  located  when  the  contract  was  assumed  by  the  latter,  and  in 
which  it  remained  when  the  injury  was  sustained  for  which  judgment  was 
recovered.  By  that  judgment  ttie  pole  so  located  was  adjudged  to  be  a 
nuisance,  for  which  the  plaintiff  was  responsible  to  the  party  injured.  But 
the  court,  at  the  circuit,  found  as  a  conclusion  of  law  that  "as  between  the 
plaintiff  and  defendant  herein  the  pole  in  question  was  not  maintained  by  the 
concnrrence  of  the  plaintiff."  It  is  not  made  quite  clear  what  distinction  was 
intended  between  the  terms  "consent"  and  "concun'enoe,"  or  in  what  sense 
it  can  be  said  that  this  pole  was  maintained  with  the  consent,  and  withont  tlie 
concurrence,  of  the  plaintiffs.  If  the  maintenance  of  the  pole  had  involved 
any  affirmative  action  on  the  part  of  the  defendant,  it  might  have  been  said 
that  such  action  was  without  the  participation  or  co-operation  of  the  plaintiffs; 
but.  as  we  have  seen,  no  sach  action  was  involved.  The  defendant  had 
neither  set,  nor  reset,  nor  repaired  the  ^le.  It  had  simply  left  it  (with 
the  consent  of  the  plaintiffs)  where  it  was  placed  by  the  former  contractor. 
Or  if  the  injury  for  which  recovery  was  haid,  had  resulted  from  the  use  of 
the  pole,  it  might  properly  have  been  found  that  the  plaintiffs  did  not  partici- 
pate in  such  use.  But  it  must  be  observed,  it  was  in  the  location,  and  not  in 
the  use,  of  the  pole  that  the  nuisance  consisted.  No  wrongful  or  negligent  use 
was  alleged  or  proved.  The  injury  to  Maloney  resulted,  not  from  any  use  of 
the  pole,  but  only  from  its  location.  That  it  was  permitted  to  remain  in  tliat 
location,  with  the  consent  of  the  plaintiffs,  is  affirmatively  found;  and,  as  we 
have  seen,  no  further  concurrence  on  the  part  of  the  plaintiffs  was,  in  the  nat- 
ure of  the  case,  possible.  Under  these  circumstances,  consent  and  concur- 
rence seem  to  be  convertible  terms.  Such  being  the  case,  the  plaintiffs  are 
in  the  position  of  joint  wrung-doers, — ^in  the  same  fault  with  the  defendant, 
— and  hence  not  eutitled  to  claim  indemnity  or  contribution  from  the  latter. 
The  general  rule,  wliich  denies  indemnity  or  contribution  to  joint  wrong- 
doers, is  elementary.  The  cases  in  which  recovery  over  is  pefmitted  in  t'avur 
of  one  who  lias  been  compelled  to  respond  to  tlie  party  injured  are  exceptions 
to  the  general  rule,  and  are  based  upon  principles  of  equity.  Such  excepti<ms 
obtain  in  two  classes  of  cases:  First,  where  the  party  claiming  indemnity  haa 
not  been  guilty  of  any  fault  except  technically  or  constructively,  as  where  an 
innocent  master  Is  held  to  respond  for  the  tort  of  his  servant  acting  within 
tbescopeof  his  employment;  or,  second,  where  both  parties  have  been  in  fault, 
but  not  in  the  same  fault,  towards  the  party  injured,  and  the  fault  <if  llie 
party  from  whom  indemnity  is  claimed  was  the  primary  and  efficient  Cituse  uf 
the  injury.  Very  familiar  illustrations  of  the  second  class  afe  fodnd  in  c:ise» 
of  recovery  against  municipalities  for  obstructions  to  the  highways  caused  by 
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private  persons.  The  fault  of  the  latter  is  the  creation  of  the  nuisance;  that 
of  the  former,  the  failure  to  remove  it  in  the  exercise  of  its  duty  to  care  for 
the  safety  of  the  public  streets.  The  Hrst  was  a  positive  tort,  and  theefflclent 
cause  of  the  injury  complained  of;  the  latter^  the  negative  tort  of  neglect  t« 
act  upon  notice,  express  or  iuiplied.  Of  the  latter  cl^  are  the  cases,  cited  by 
counsel  for  the  respondents,  of  VtUage  of  Port  Jartis  v.  Bank,  96  N.  Y  660; 
Village  of  Seneca  Fall*  y.  Zalinski,  8  Hun,  575;  City  of  Rochester  v.  Mont- 
gomery, 72  K.  Y.  66;  Lotoell  V.  Raftroad  Co.,  28  Pick.  24.  The  case  at  bar 
is  distinguished  from  these  and  ali  simitar  cases,  by  the  fact,  afflrmatively 
found  by  the  court,  that  the  plaintifFs  consented  to  the  maintenance  of  the 
pole  in  the  position  in  which  the  defendant  received  it  from  the  former  con- 
tractor. In  most  of  tb6  cases  of  this  daSs  the  notice  to  the  municipality, 
which  charges  it  with  negligence,  is  constructive  mer^y,  (see  Lowell  v.  Rail- 
road  Co.,  tmpra;)  but,  even  titougti  the  fact  of  negligence  be  established  by 
proof  of  express  notice,  the  fauit  of  tbemunicipality  is  negative,  and  the  lat- 
ter is  not  in  the  same  fault,  or  in  pari  delictu,  with  the  wron^oer.  To  this 
case  we  think  the  hinf^uage  olthe  court  by  Allen,  J.,  in  Johnson  v.  Oppen- 
helm,  55  N.  Y.  280,  is  fully  applicable:  "As  one  who  has  consented  to  an  act 
«annot  maintain  an  action  for  any  loss  sustained  by  him,  so  no  one  can  avoid 
an  obligation  or  relieve  himself  from  a  duty  to  another,  by  the  act  of  a  third 
party  to  which  he  has  consented  "  On  the  grounds  indicated  we  think  the 
first  conclusion  of  law,  to  the  effect  that  the  pole  in  question  was  not  main- 
tained with  the  concurrence  of  the  plaintiffs,  and  the  final  conclusion,  that  the 
plaintiffs  are  entitled  to  recover  against  the  defendant,  were  not  warranted 
by  the  findings  of  fact,  or  by  the  evidence  in  the  case.  For  these  reasons  the 
judgment  sliouid  be  reversed  and  a  new  trial  granted;  costs  to  abide  event. 
All  concur. 


ObTBANBER  V.GAMrBKLL. 

(Supreme  Court,  Ovneral  Temy,  fifth  Department.    January  11, 1889.) 

1.   ArPBAL — PrAOTIOB — ReCOUD — 0KD>B  not  APPXAL.BD  VKOX. 

Where  the  rsoord,  on  appeal  to  tlM  general  tens  of  tbe  sapreme  oonrt,  oontalns 
an  order  of  tbe  count;  court,  which  purporta  to  deny  a  motion  bf  respondent  to  dis- 
miss an  appeal  from  the  justice's  court,  made  on  the  ground  that  the  appeal  was  not 
talien  in  time,  and- no  motion  has  been  made  to  correct  the  record,  such  order,  un- 
appealed  from,  is  conclusive  on  tbe  question  as  to  whether  notice  of  appeal  was 
served  in  time,  although  respondent  contends  that  the  order  is  not  propei^  in  the 
appeal  boolt,  and  that  tae  motion  recited  in  it  was  never  made. 

S.  Estoppel— Fleamno  Jdpomekt  in  Bak— Appeal. 

The  fact  that  defendant  pleaded  in  bar  a  judgment  theretofore  rendered  against 
Itlm  on  tbe  same  cause  of  action  will  not  estop  him  from  appealing  from  such  judg- 
ment. * 

Appeal  from  Cayuga  county  court. 

Action  by  Kmina  Ostrander  against  Matthew  P.  Campbell.  From  a  Judg- 
ment in  county  court  afiirming  a  Judgment  for  plaintiff  in  tbe  justice's  court 
defendant  appeals. 

Argued  before  Barker,  F  J.,  and  Haioht,  Bradley,  and  Dwiqht,  JJ. 

A.  J.  Parker,  for  appellant.    S.  N.  Dada,  for  respondent. 

DwiOHT,  J.  The  jnstiee's  J  udgment  was  rendered  in  December,  1884.  The 
summons  had  been  returned  as  personally  served,  but  the  return  was  an  error 
of  the  constable.  The  summons  was.  In  fact,  never  served  on  the  defendant, 
and  be  did  not  appear  on  tbe  return-day.  Some  time  after  the  judgment  was 
rendered  the  constable  discovered  that  be  had  made  a  false  return,  aud  he  paid 
tbe  plaintiff  five  dollars  "to  withdraw  the  suit. "  The  plaintiff  thereupon  sent 
ber  husband  to  the  justice  to  hare  the  action  or  the  judgment  withdrawn  or 
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Qanceled,  and  the  justice  wrote  across  the  entry  of  the  judgment  in  his  docket, 
"Withdrawn,  May  7th."  Soon  after  this  the  plaintiff's  liusband,  acting  for 
her,  procured  the  advice  of  an  attorney  that  if  the  defendant  were  servi  d  with 
written  notice  of  the  judgment,  and  did  not  appeai  witiiin  20  days,  the  judg- 
ment would  he  good.  Two  witnesses  make  affidavit  that  written  notice  of 
the  judgment  was  served  on  the  defendant  in  June,  1886.  The  defendant 
made  affidavit  that  no  such  notice  was  ever  served  on  him.  This  ap^^al  was 
talien  June  1, 1887.  In  the  appeal  boolc  before  us  we  Qnd  what  purports  to 
be  an  order  of  the  county  court  made  In  December,  1887,  denying  a  motion 
by  the  respondent  to  dismiss  that  appeal.  The  order  recites  that  the  motion 
was  made  on  the  ground  that  the  appeal  was  not  taken  within  20  days  after 
service  of  written  notice  of  the  entry  of  the  judgment,  and  that  the  order  was 
made  on  reading  affidavits,  and  after  bearing  counsel  on  both  sides.  We  are 
asked  to  disregard  this  order,  for  the  reason  that  it  has  no  proper  place  in  the 
book  oi>  this  appeal,  and  the  statement  is  made  in  the  printed  points  submit- 
ted on  the  part  of  the  respondent  that  no  such  motion  was  ever  made.  We 
do  not  feel.at  liberty  to  disregard  the  order.  If  it  was  not  made  by  the  court, 
.  or  if  for  any  other  reason  it  is  improperly  inserted  in  the  record,  there  should 
.luive  been  a  motion  to  correct  the  appeal  book.  Standing,  as  it  does,  in  the 
record,  without  objection  on  the  part  of  the  respondent,  we  must  regard  it  afi 
evidence  that  the  motion  was  made,  on  the  ground  atated,  ami  denied.  In 
that  case  the  order,  nut  having  been  appealed  from,  must  be  conclusive, on  the 
question  as  to  whether  the  notice  of  appea)  was  served  in  time.  On  the  otiier 
hand,  if  no  motion  to  dismiss  the  appeal  was  made,  and  the  respondent  has 
treated  the  appeal  as  regularly  taken,  and  argued  it  on  its  merits,  he  has 
waived  his  right  to  object  that  the  notice  was  not  served  in  .tim^.  Pickert- 
gill  V.  Head,  7  Hun.  636. 

The  only  remaining  question  necessary  to  be  considered  arises  up)on  the  fol- 
lowing facts.  On  the  8th  day  of  January,  1887,  one  Giflord  commenced  an 
action,  before  a  justice  of  the  peace,  against  the  defendant,  Campbell,  on  the 
same  cause  of  action  upon  which  the  plaintiff's  judgment  was  recovered,  al- 
leging an  assignment  of  that  cause  of  action  to  him  by  the  plaintiff.  To  this 
iiction  the  defendant  pleaded  in  bar  the  former  action  of  the  plaintiff  Os- 
trander,  and  the  judgment  recovered  therein,  and  the  plaintiff  Gifford  there- 
upon withdrew  his  action.  Thereafter  the  plaintiff  caused  a  transcript  of  her 
judgment  to  be  filed  in  the  county  clerk's  office,  and  an  execution  to  be  issued 
thereon,  and  thereupon  the  defendant  brought  his  appeal.  We  are  asked  to 
liold  that  by  his  plea  in  the  action  of  Gifford  the  defendant  was  estopped  to 
appeal  from  the  judgment  in  the  former  action.  The  proposition  does  not 
commend  itself  to  our  acceptance.  It  is  urged  upon  the  theory  thiat  the  plea 
was  an  affirmance  of  the  validity  of  the  judgment  pleaded,  and  the  respond- 
ent cites  in  its  support  the  language  of  Herman's  Law  of  Estoppel,  (page  178,) 
as  follows:  "Pleading  a  former  recovery  in  estoppel,  or  taking  advantage  of 
it  as  a  valid  judgment,  will  estop  the  party  from  reversing  it  on  error,  or  aver- 
ring that  it  was  fraudulent  or  void."  The  proposition  quoted  is  a  sound  one, 
but  it  Is  not  the  proposition  of  the  respondent.  To  plead  a  judgment  in  estop- 
pel and  to  plead  it  in  bar  are  not  the  same  thing.  In  the  former  case,  the  judg- 
ment is  pleaded  as  an  estoppel  by  record,  conclusively  establishing  the  truth 
of  what  was  thereby  adjudicated;  in  the  latter  case,  only  the  existence  of  the 
judgment  is  pleaded,  which,  so  long  as  it  stands,  must  bar  another  action  on 
the  same  allegations,  whether  true  or  false.  In  this  case  the  defendant  must 
be  regarded  as  reserving  the  right  to  appeal  so  long  as  Ills  time  for  appealing 
has  not  expired,  and  iu  the  nieiin  time  be  cannot  be  subject  to  another  action 
for  the  same  cause  of  action  as  that  embraced  in  the  judgment  already  recov- 
ered. Through  all  the  petty  corapliriations  of  this  case  the  fact  still  appears, 
and  it  is  not  disputeil,  that  the  defendant  has  been  subjected  to  a  judgment 
withotit  having  been  served  with  process,  and  without  having  bis  day  in  court; 
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ftnd  we  find  nothing  in  the  record  here  to  countervail  his  right  to  be  relieved 
from  that  judgment  on  appeal.  The  judgment  of  the  county  court  and  of 
the  justice  should  be  reversed.    So  ordered.    All  concur. 


RiCHAKDSON  V.  Yan  Yoorhts  at  al. 
(Supreme  Court,  QentrcU  Term,  Fifth  DeixirtmenU    January  11, 1889.) 

1.  AsBAUiiT  AST)  Battbbt— Crvn.  Action— Protincb  of  Jxjbt. 

In  an  action  for  assault  and  battery,  plaintUTs  evidence  showed  that,  in  a  dispute 
over  the  removal  of  some  property  claimed  by  her,  she  bad  at  first  acted  on  the  of- 
fensive, but  that,  an  attempt  being  made  to  strike  her  with  a  fork,  she  started  to  go 
into  the  house,  when  one  of  defendants  followed  her,  strildng  ber  several  times, 
the  other  defendant  encouraging  the  blows.  Held,  that  a  motion  for  a  nonsuit  was 
properly  refused. 

8.  Same — Evidencb. 

In  an  action  for  assault  and  batteiy,  alleged  to  have  arisen  out  of  a  dispute  over 
a  stack  of  hay,  part  of  whloh  plaintiii  claimed,  the  latter  testified  that  at  the  time 
of  the  affray  defendant  said  he  was  going  to  remove  the  whole  stack,  while  defend- 
ant tostifled  that  be  said  he  was  only  gomg  to  take  his  share.  Held,  that  the  con- 
tents of  a  letter  written  by  defendant  were  admissible  to  show  that  he  had  previ- 
ously threatened  to  tt^e  the  whole. 

&  Same— Instructions. 

In  an  action  for  an  assault  by  a  landlord  upon  bis  tenant  while  attempting  to  take 
possession  of  some  hay,  where  a  charge  is  made  that  under  the  lease  the  parties 
were  tenants  in  common  of  the  products  of  the  farm,  and  that  it  was  proper  for  the 
defendant  to  go  upon  the  farm  and  take  possession  of  his  share  of  the  prodaots, 
but  that  he  must  do  so  peaceably,  a  further  instruction  that  the  products  were  in 
possession  of  the  plaintiff,  and  defendant  had  no  right  to  take  them  by  force,  ia  not 
objectionable. 

A.  Appeal — Review — Obibotions  not  Raised  Beix>w. 
Instructions  not  excepted  to  will  not  be  reviewed. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  Harriet  Bichardson  against  Herman  Van  Yoorhis  and  Herman 
H.  Yan  Yoorhis.  Defendants  appeal  from  a  judgment  for  plaintiff  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Babker,  F.  J.,  and  Haioht,  Bbadlet,  and  Dwienx,  JJ. 

O.  C.  Armstrong  and  /.  Van  Voorhis,  for  appellants.  Walter  H,  Knapp, 
for  respondent. 

Haioht,  J.  This  action  was  brought  to  recover  damages  for  an  alleged 
assault  and  battery  committed  by  the  defendants  upon  the  person  of  tlie  plain- 
tiff.  The  case  was  brought  to  trial  at  tlie  Ontario  circuit,  and  resulted  in  a 
verdict  for  the  plaintiff  in  the  sum  of  $250.  It  appears  that  the  defendant 
Herman  Yan  Yoorliis  leased  his  fai*m,  in  the  town  of  East  Bloomfleld,  to  the 
plaintiff,  to  work  upon  shares;  that  on  the  23d  day  of  January.  1888,  the  de- 
fendant Herman  Yan  Yoorhis  and  bis  son  Herman  H.  Yan  Yoorhis  entered 
upon  the  premises  with  a  team  and  sleigh,  and  commenced  loading  hay  from 
one  of  the  stacks  onto  the  sleigh  for  the  purpose  of  drawing  the  same  away; 
ttiat  the  plaintiff,  as  she  testifies,  told  them  that  they  could  not  take  her  pari 
of  the  hay;  that  they  could  cut  the  stack  down,  and  take  their  part,  leaving 
bers  standing;  that  the  defendant  Herman  Yan  Yoorhis  said  to  her  that  he 
was  going  to  take  it  all  or  none;  that  she  had  stolen  his  hay  and  used  his 
straw,  and  he  was  going  to  take  all  of  that  stack  to  make  him  whole;  she 
thereupon  went  into  the  house,  got  an  old  shotgun  that  had  no  load  in  it,  and 
went  out  wliere  they  were  loading  llie  hay  onto  the  sleigh  from  the  stack,  and 
held  the  gun  up  in  ber  bands,  but  they  still  continued  to  pitch  the  iiay,  and 
told  her  to  go  and  attend  to  her  own  business ;  she  then  went  and  put  the  gun 
in  the  house,  and  went  to  a  neighbor's,  but,  not  flnding  him  at  home,  she  re- 
turned, got  a  couple  of  sticks  of  tire-wood,  went  out,  and  threw  one  at  the 
elder  defendant,  hitting  him  upon  the  nose;  that  he  made  an  attempt  to  stick 
the  fork  into  her,  by  jabbing  it  towards  her;  that  she  started  to  go  jnto  the 
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hoii!ie,  and  then  the  younger  defendant,  wlio  had  previously  been  upon  the 
stack  pitching  the  hay  upon  tlie  sleigli,  came  up  behind  her.  and  struck  her 
four  or  five  times  with  the  pitch-fork,  he  following  her  two  and  one-lialf 
rods,  or  half  way  to  the  house,  continuing  the  blows  as  she  fled;  that  his 
father  was  in  the  mean  time  hallooing  to  him,  "Strike  her,  strike  her !  kill 
herl"  that  she  was  pricked  with  the  tines  of  the  fork,  and  received  bruises' 
upon  her  back  and  arms,  wbtefa  subsequentty  swelled  to  tlie  size  of  a  bruom- 
handle,  and  was  so  Injored  that  she  was  laid  ap  for  several  days.  The  facts 
as  they  appear  from  the  defendants'  testimony  are  to  the  effect  that  they 
went  there  to  get  their  part  of  the  hay  only,  and  that  they  told  her  tliat  they 
were  only  going  to  take  their  half,  and  she  forbade  their  taking  any ;  that  site 
went  and  got  the  gun,  pointed  it  at  tbeiii,  and  threatened  to  Mow  them 
through;  that  after  she  returned  from  the  neighbor's  she  brought  her  apron 
full  of  sticks  of  wood,  tlitew  several  pieces  at  the  elder  defendant,  and  then, 
when  Uie  younger  de&ndant  got  oft  from  the  stack,  went  at  him  with  a  stick 
of  womi,  and  struck  him,  and  that  while  she  was  endettvoring  to  ao  strike  him 
he  bit  her  with  the  fork  three  different  times,  when  she.  stopped  and  started 
for  her  liouse;  that  he  did  not  follow  her,  or  strike  her  after  she  siarted  for 
the  house;  and  that  nothing  was  said  to  him  on  the  part  of  the  elder  d^end* 
ant  in  refecnce  to  striking  or  killing  her. 

It  will  be  seen  that  there  was  a  conflict  in  the  testimony  of  the  parties 
which  raised  a  question  of  fact  for  the  jury.  If  the  jury  believed  the  testi- 
mony of  the  plaintiff,  to  the  effect  that  she  had  started  for  the  houses  and 
was  then  pursued  by  the  younger  d^endant,  who  sbruck  her  several  times 
with  the  fork  thereafter,  he  would  he  liable  for  the  damages  suffered  by  her 
in  consequence  thereof;  and  if.  as  she  testified,  the  elder  defendant  was  pres- 
ent aiding  or  assisting  or  inciting  the  son  to  strike  the  blows  which  he  did 
strike,  he  also  would  be  liable.  The  trial  court,  therefore,  properly  denied  the 
defendant's  motions  for  nonsuit  or  direction  of  a  verdict  in  their  favor. 

Upon  the  trial  the  plaintiff  gave  evidence  as  to  the"  contents  of  a  letter 
written  by  the  defendant  Herman  VanYoorliis  to  the  plaintiff  or  her  husband. 
It  appears  that  the  plaintiff's  husband  did  the  work  upon  the  farm,  and  took 
general  charge  thereof  for  her;  that  the  defendant  Herman  Van  Yoorliia 
wrote  a  letter,  in  which  be  stated  "that  the  plaintiff  had  not  plowed  a  certain 
lot,  or  drawn  out  the  manure,  and  had  taken  more  than  her  stiare  of  the  hay," 
and  so  forth;  and  that  he  was  going  to  take  the  stack  of  hay  to  make  him 
even.  This  evidence  was  taken  under  the  objection  and  exception  of  the  de- 
fendants. It  appeared,  however,  before  the  evidence  was  taken,  that  the  let- 
ter had  been  lost,  and  could  not  be  produced  upon  the  trial.  The  parties  sul>- 
stantially  agree  as  to  the  contents  of  the  letter.  We  are  of  the  opinion  that  it 
was  material,  and  that  no  error  was  committed  in  the  reception  of  the  evi- 
dence. As  we  have  seen,  there  was  a  conflict  l>etween  the  parties  as  to  what 
was  said  at  the  time  of  the  affray, — the  plaintiff  claiming  that  the  defendants 
stated  that  tbey  were  going  to  take  all  of  the  hay;  they  claiming  that  they 
said  that  they  were  going  to  take  but  their  half  of  it;  and,  as  a  circumstance 
tending  to  corroborate  her  testimony,  she  had  the  right  to  show  that  the  de- 
fendants had  previously  threatened  to  take  the  whole. 

The  court  charged  the  jury  that  the  products  of  the  farm  were  in  possession 
of  the  pliiintiff.  Exception  was  taken  to  this  charge.  We  are,  however,  of 
the  opini3n,  u'hen  taken  in  connection  with  that  which  precedes  it,  that  the 
exception  is  not  well  founded.  The  court  in  its  charge  stated  that,  "under 
the  provisions  of  this  lease  or  contract,  the  plaintiff  and  the  defendant  Her- 
man Van  Voorhis  liecame  tenants  in  common  of  the  products  of  that  farm; 
and,  inasmudi  as  no  express  provision  is  made  in  the  agreement  as  to  th» 
mantier  in  which  the  products  of  the  farm  shall  be  divided,  save  that  they 
were  to  share  equally,  I  repeat  that  it  was  perfectly  legal  and  proper  for  the 
defendant  to  go  upon  the  premises,  if  he  could  do  so  peaceably,  and  without 
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using  violence  and  force,  to  posapss  himself  of  his  share  of  the  prodncts  when 
tbey  were  in  condition  to  be  divided.  He  had  no  right  to  go  there  and  use 
force  in  order  to  possess  himself  of  the  products  of  the  farm.  Thpy  were  in 
possession  of  the  plaintiff,  and,  although  she  may  have  seen  tt  to  withhold 
possession  of  the  share  of  the  defendant  Herman  Van  Voornis,  he  had  no 
right  to  take  his  share  from  her  by  exercise  of  force,  because  the  policy  of 
the  law  is  to  prevent  personal  collisions  between  persons  related  to  each  other 
BB  these  parties  were."  Criticism  by  Mte  appellants  was  made  to  the  rest  of 
the  charge,  but  no  further  exception  thereto  was  taken.  "We  have  carefully 
read  it  through,  and  it  appears  to  us  to  be  a  fair  and  an  impartial  presentation 
of  the  case,  ^he  damages  awarded  were  undoubtedly  liberal,  but,  in  view 
cf  the  injuries  inflicted,  we  cannot  say  that  they  were  exoesslve. 

A  new  trial  may  be  ordered  where  the  verdict  i^  contrary  to  law,  eyen 
though  no  exception  was  taken;  but  we  do  not  uadierstand  that  this  relieves 
«  party  from  taking  exertions  to  the  admission  or  r^ection  of  evidence,  or 
to  the  incorrect  statements  that  may  appear  in  the  charge.  Section  999  of  iAie 
Code  of  Civil  Procedure  provides  that  "motion  may  be  made  upon  the  min- 
utes at  the  same  term  to  set  aside  the  verdict  and  grant  a  new  trial  opoa  ex- 
ceptions;  or  because  the  verdict  is  for  excessive  or  insufileient  damage»,-or 
otherwise  contrary  to  the  evidence,  or  coatraty  to  taw."  It  witt  he  obsenred 
that  the  motion  may  be  based  upon  exceptions,  or  it  ma)r  be  based  upon  a  ver> 
4ict  that  is  rendered  contrary  to  law ;  in  other  viH>rds,  conceding  the  evidence 
to  be  tiue,  a  verdict  not  autltorized  by  it  would  be  one  contrary  to  law,  and 
the  court,  upon  motion,  could  set  the  same  aside,  and  grant  a  new  triaL 
Tate  v.  MoCormiek,  23  Hun,  218.  It  follows  that  the  Judgment  and  order 
«hould  be  afSrmed.    So  ordered.     Ail  concur. 


Laphah  «.  Mabsuall  «t  cH, 

{Supnme  C</urt,  General  Term,  Fifth  DepaiitmmU.    January  11, 1869.) 

1.  Fbacoclcmt  COXVSTA.XCES— Actions  to  Set  Asids-.-Pbitiuoc  or  WimBSk 

A  deposition  of  ihe  erantee  in  an  alleeed  fraudulent  conveyance,  taken  in  supple- 
mental proceedings  in  1380,  under  Coda  Civil  Proo.  N.  Y.  f  2460,  whicli  provided 
tbRt  no  person  should  be  excused  from  testifying-  in  such  proceedings  on  the  ground 
that  his  examination  will  tend  to  convict  him  of  a  f  rand,  bnt  ttiat  his  answers  should 
not  be  evidence  against  him  in  any  dvU  or  criminal  action  or  proceeding,  is  lnad> 
missible  as  against  such  witness  in  an  action  to  set  aside  the  deed  brought  after 
the  amendment  of  said  section  by  Laws  18S1,  c.  182,  which  made  the  answers  of 
such  a  witness  incompetent  only  in  a  criminal  proceeding. 

B.  8i.IfE-— JUDOMBNTS  AOAIN8T  OBANTOK— NlW  TRIAL. 

While,  as  against  the  alleged  fraudulent  grantee,  the  admisaloa  at  proof  of  JviAgf. 
ments  against  the  grantor,  recovered  after  the  commencement  of  the  action  to  set 
the  deed  aside,  is  error,  the  insolvency  of  the  grantor,  to  establish  which  the  evi- 
dence was  offered,  not  being  serious^  disputed,  nnder  Code  Civil  Proc.  N.  Y.  | 
1008,  providing  that  the  court  may  disregard  an  error  in  the  admission  of  evidence 
if  substantial  justice  appears  to  have  been  done,  a  new  trial  will  not  be  granted. 
Sk  Same— Paoor  or  Pkauu— Isstkcotioxs.  » 

In  such  action,  it  being  contended  by  defendants  that  the  conveyance,  which  was 
by  a  husband  to  his  wife,  was  bimajide,  and  made  for  the  purpose  of  procuring 
means  to  pay  one  of  his  creditors,  an  instruction  offered  by  def endanta,  to  the  et 
feet  that,  if  they  found  the  grantor's  sole  object  was  to  obtaiq  means  to  pay  the 
debt,  they,  should  find  the  conveyance  not  fraudulent,  should  be  modified  so  as  to 
charge  that  if  the  grantor  had  no  intent  to  hinder  his  creditors,  and  did  not  know 
that  such  would  be  the  result  of  making  the  deed,  and  simply  meant  to  pay  Uie 
debt  without  thinking  of  the  effect  on  creditors,  then  they  should  find  the  convey- 
ance not  fraudulent. 

Appeal  from  special  term,  Wayne  county. 

Action  by  David  C.  L^pham  against  Martha  A.  Marahall,  William  J.  Mar- 
shall, and  Henry  H.  Hickox,  to  set  aside  two  deeds,-^one  exeeutcd  by  said 
William  J.  Marshall  to  said  Hickox,  and  one  by  .said  Hickox  to  Martha  A. 
>lHi-sliall,— Hlleging  that  they  were  fraudulent  ai^  void  as  against  the  jiidg- 


Digitized  by 


Google 


602  NEW   YORK  6UFFLEMEKT.  [Sap.Ct. 

ment  held  and  owned  by  the  plaintiff  against  the  defendant  Williain  J.  Mar> 
«hHl).  From  a  judgment  for  plaintiff,  and  an  order  <leny{iig  a  new  trial,  de- 
fendant Martha  A.  Marslmll  appeals.  The  defendant  William  J.  Marshall  is 
the  husband  of  the  defendant  Marllia  A.,  and  on  the  lltli  day  of  April,  1874, 
he  conveyed  to  the  defendant  Hickox  the  lands  in  question,  with  the  under- 
standing at  the  time  the  conveyance  was  made  ttiat  be  received  the  title  pro 
forma,  for  the  purpose  of  conveying  the  same,  as  trustee,  to  the  defendant 
Martha  A.  After  the  conveyances  were  executed,  the  judgment  upon  which 
the  action  was  founded  was.  recovered  against  William  J.  Marshall  for  the 
sum  of  $533.95.  The  plaintiff  charged  that  the  deeds  were  without  consid- 
eration, and  were  made  by  all  the  parties  thereto,  with  an  intent  to  cheat  and. 
defraud  the  creditors  of  the  first-named  grantor.  The  answer  denied  the  alle-. 
gations  of  fraud,  and  Mrs.  Marshall  claims  that  tlie  deeds  were  based  upon 
a  valuable  consideration,  paid  by  lier  to  her  husband.  Special  issues  were 
framed  for  the  purpose  of  trying  the  question  of  fraud,  and  to  ascertain  the 
amount  of  consideration  money,  if  any,  which  was  paid  by  tlie  Siiid  Martha  to 
her  husband  for  the  conveyance.  The  question  of  fraud  was  decided  against 
the  defendants,  and  the  jury  found  that  Mrs.  Marshall  actually  paid  to  her. 
hasbandS^500,  as  the  consideration  for  the  deed,  and  nothing  more.  The  mo- 
tion for  a  new  trial  was  made  by  the  defendants,  founded  upon  exceptions,, 
which  was  denied  at  the  same  special  term  at  which  the  final  hearing  was 
had,  and  judgment  directed,  setting  aside  the  conveyances  as  against  the, 
plaintiff's  judgment. 

Argued  before  Babk£R,  P.  J.,  and  Bradley,  Haioht,  and  Dwiqht,  JJ. 

8.  B.  Mclntyre,  for  appellant.    Stephen  K.  Williams,  for  respondent. 

Barker,  F.  J.  The  appellant  does  not  claim  that  the  findings  of  the  jury 
on  the  special  issues  were  against  the  weight  of  evidence,  and  we  have  only 
to  consider  the  exceptions  to  the  rulings  made  by  tlie  trial  judge  on  the  triid 
of  the  special  issues.  The  idsue  of  fraud  presented  the  only  question  in  seri- 
ous dispute.  The  recoi-d  shows,  and  the  counsel  for  the  respondent  has  made 
his  argument  as  if  it  were  so,  that  the  special  term,  in  disposing  of  the  case 
on  the  hearing  of  the  question  reserved,  adopted  without  modification  the 
foots  as  found  by  the  jury.  This  being  so,  the  judgment  rests  for  its  sup- 
port upon  the  8{}ecial  verdict,  and  therefore  the  exceptions  taken  on  the  trial 
before  the  jury  are  properly  here  for  review.  Before  this  action  was  com- 
menced, the  plaintiff  instituted  supplementary  proceedings  against  the  judg- 
ment debtor;  and  on  the  hearing  liefore  the  officer  who  conducted  those  pro- 
ceedings he  called  and  examined  as  a  witness  in  his  own  behalf  the  defend- 
ant Martha,  whose  evidence  was  reduced  to  writing  and  signed  by  her.  On 
the  trial  of  the  special  issues  the  plaintiff  offered  in  evidence  as  against  the 
defendant  Martlia  portions  of  such  deposition,  to  which  she  interposed  the  ob- 
jection that  the  same  was  incompetent,  and  was  a  privileged  communication, 
by  virtue  of  the  provisions  of  section  2460  of  the  Code  of  Civil  E^ocedure,  as 
it  existed  at  the  time  of  the  examination.  The  objection  was  overruled,  and' 
the  defendant  Martha  excepted.  The  examination  was  in  December.  1880, 
and  the  said  section  was  amended  in  1881,  (Laws  1881.  c.  122,)  and  tliis  ac- 
tion was  commenced  thereafter.  As  enacted,  that  section  provided  that  a 
party  or  a  witness  examined  in  a  special  proceeding  supplementary  to  an  exe- 
cution is  not  excused  from  answering  a  question  on  the  ground  that  his  ex- 
amination will  tend  to  convict  him  of  the  commission  of  a  fraud,  and  to 
prove  that  he  has  been  a  party  or  privy  thereto,  or  knowing  of,  a  conveyance, 
assignment,  transfer,  or  other  disposition  of  the  property  for  any  purpose; 
*  *  *  but  an  answer  cannot  be  used  as  evidence  against  the  person  so  an- 
swering, in  a  civil  or  criminal  action,  or  in  any  other  special  proceedings^- 
civil  or  criminal.  The  amendment  of  1881  struck  out  from  the  la^t  paragraph 
of  this  section  the  word  "civil,"  thereby  limiting  the  proiiibition  to  the  use 
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of  the  evMence  gainst  tbe  party  or  witness  to  criffilnal  proceeding  <aly. 

In  this  state,  by  legislative  enactment,  it  has  been  for  a  long  time  made  a 
misdemeanor  for  any  person  to  become  a  party  to  a  conveyance  of  real  or  per- 
sonal property  with  an  intent  to  hinder,  delay,  or  defraud  creditors;  or,  being 
a  party  thereto,  willfully  patting  the  same  in  use  as  having  been  made  in  good 
faith.  Fen.  Ckxie,  8  586;  2Bev.  St.  (8d  Ed.)  §  3,  p.  776.  If  the  conveyancs 
by  the  judgment  debtor  to  his  wife  of  the  premises  mentioned  was  made  by 
him  and  received  by  the  defendant  Martha  for  the  purpose  of  cheating  and 
defrauding  creditors,  as  clinrged  in  the  complaint,  nnd  as  established  by  the 
final  judgment,  tbe  defendant  Martha  was  guilty  of  a  crime.  At  the  time 
of  her  examination,  which  took  place  December,  1880,  she  was  liable  to  a 
criminal  prosecution  for  the  crime  which  she  had  committed;  and  the  statute 
of  limitations  applicable  to  that  class  of  offenses  had  not  run  against  the  right 
of  tbe  people  to  prosecute  her  for  the  offense  it  is  alleged  she  had  committed. 
For  these  reasons,  it  is  conceded  that  the  defendant  Martha,  when  she  was  oi. 
examination  before  the  o£Bcer,  could  have  rightfully  claimed  her  privilege, 
and  declined  to  answer  the  questions  propounded  to  her  bearing  upon  the 
question  of  fraud,  except  for  the  qualifying  clause  of  section  2460,  which  in 
terms  declared  that  any  criminating  evidence  given  on  an  examination  of  a 
witness  in  supplementary  proceedings  shall  not  be  read  against  him  in  any 
civil  or  criminal  action.  The  privilege  which  the  law  bestows  on  a  witness 
that  he.  shall  not  be  compelled  to  give  evidence  in  any  judicial  proceeding: 
which  would  tond  to  convict  him  of  a  crime,  has  its  foundation  in  the  precepts 
and  practice  of  the  common  law,  which  are  also  incorporated  in  the  bill  of 
rights  contained  in  article  1,  §  6,  of  our  constitution,  which  declares  that  "no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  bim- 
self."  The  privilege  thus  secured  to  the  citizen,  the  courts  are  careful  not  to 
invade,  and  never  require  a  witness  to  give  up  the  secrets  of  bis  own  mind, 
if  they  would  tend  to  convict  him  of  a  crime,  unless  completo  immunity  is 
granted  to  him  by  tbe  law-making  power  of  the  state,  which  in  terms  pro- 
liibits  tbe  use  of  his  evidence  in  a  criminal  prosecution. 

Up  to  this  point  in  the  discussion,  the  learned  counsel  who  appeared  before 
us  on  the  argument  of  this  appeal  do  not  materially  disagree,  but  from  here 
onward  their  respective  arguments  are  irreconcilable.  The  plaintiff's  coun- 
sel contends  that  the  repeal  of  the  provisions  of  section  2460,  that  the  evi- 
dence given  by  her  should  not  be  used  against  her  in  a  civil  action,  limited 
the  pn^iection  given  to  her  answer  as  a  privileged  communication  to  criminal 
prociaedings,  and  that  her  deposition  was  competent  evidence  in  any  civil 
action  prosecuted  against  her,  where  the  same  would  tend  to  prove  any  fact 
in  dispute  as  between  herself  and  the  otiier  parties  thereto.  The  argument 
presented  in  support  of  this  proposition  is  that  the  statutory  provision,  so  far 
as  it  declared  that  the  evidence,  which  might  tend  to  prove  that  she  had  been 
guilty  of  a  fraud,  should  not  be  read  against  her  in  a  civil  action,  was  a  mere 
rule  of  evidence  declared  by  the  legislature,  which  could  be  repealed  or  mod- 
ified at  any  time,  and,  when  so  repealed,  evidence  wliich  bad  been  previously 
given  could  be  used  the  same  as  if  the  immunity,  so  far  as  it  was  taken  away, 
bad  never  been  given.  What  is  a  rule  of  evidence?  The  text  writers,  say 
that  tlie  word  "evidence,"  in  legal  acceptation,  includes  all  the  means  by 
which  any  alleged  matter  of  fact,  the  truth  of  which  is  submitted  to  investi- 
gation, is  established  or  disproved.  1  Greenl.  Ev.  SI.  A  rule  of  evidence 
may  then  be  defined  to  be  the  mode  and  manner  of  proving  the  competent 
facts  and  circumstances  upon  which  a  party  relies  to  establish  the  fact  in  dis- 
pute in  judicial  procedure.  It  is  undoubtedly  true  that  the  legislature  may 
change  or  alter  the  mere  rule  of  evidence,  and  establish  a  new  way  or  manner 
of  proving  or  disproving  a  question  of  fact  in  controversy.  But  we  think  the 
question  under  consideration  involves  something  more  than  a  ruleof  evidence, 
and  the  immunity  which  tbe  statute  bestowed  upon  witnesses  examined  be- 
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ton  the  repeal  took  place  oonUnued  after  the  repeal,  and  may  be  invoked  is 
their  behalf,  when  tlielr  evidence  is  sought  to  be  read  in  a  civil  action.  Bnt 
for  the  immunity  offered  by  the  statute  that  the  evidence  should  not  be  used 
against  the  witness  in  a  criminal  proceeding,  she  conld  not  have  been  com- 
pelled to  have  answered  questions  propounded  to  her  relative  to  the  oonsider- 
ation  whiuh  she  paid  for  the  deed,' nor  the  circumstances  attending  its  execu- 
tion and  delivery.  It  is  true  that  the  indemnity  offered  by  the  statute  hs  it 
read  before  tlie  amendment  was  broader  than  It  was  necessary  that  the  legis* 
lature  should  provide  for  the  purpose  of  compelling  an  answer  ta  the  inquiry 
made  of  the  witness,  nevertlielees  it  was  one  of  the  considerations'  which  ihe 
legislature  then  tboi^ht  proper  to  offer  for  the  purpose  of  induoing  the  wit- 
ness  to  disclose  secrets  relative  to  her  private  transactions.  Xo  one  will  con- 
tend that  if  the  legislature  bad  withdrawn  all  the  indemnity  given  by  the  stat- 
ute, including  the  one  that  the  eridence  should  not  be  read  on  a  criminal  trial 
charging  the  witness  with  the  same  fraud  as  to  which  the  evidence  relatedv 
the  same  could  be  read  against  the  witness  upon  an  indictment  charging  that 
the  deed  was  executed  with  an  Intent  to  cheat  and  defraud  the  creditors  of 
the  grantor.  The  provision  of  the  statute  which  was  repealed  was  as  sa- 
cred aa  the  one  whkh  remained  in  effect,  and  it  would  be  unjust  to  the  wit- 
ness not  to  give  her  the  full  benefit  of  the  promise  made  by  Mm  legislature 
when  she  gave  her  evidence>  and  we  think  thkt  no  sucli  efkot  slwuld  be  given 
to  the  amendment.  In  determining  the  effect  of  the  amendment,  we  must 
assume  that  the  legislature  did  not  mean  to  violate  its  promise  giren  to  the 
witness,  nor  to  djvesft  her  of  an  acqaii«d  right.  It  is  always  t»  be  presumed 
that  a  statutory  law,  as  to  its  legitimate  office,  was  intended  to  furnish  a  rule 
as  to  future  actions,  to  be  applied  in  oases  arising  subraquent  to  its  enactment 
The  law  is  never  to  have  retroactive  effect.  Only  its'  express  letter,  or  clearly 
manifest  intention,  requires  that  it  should  have  such  cffeet.  In  Dtuh  v.  Van 
Kleeek,  7  Johns.  499,  £snt,  C.  J.,  says  "tliat  we  are  t»  presume,  out  of  re- 
spect to  the  law-giver,  that  the  statute  was  not  meant  to  operate  retrospect- 
ively;" and  that  "a  statute  ought  never  co  receivesuch  a  construction  if  it  be 
susceptible  of  any  other."  Railroad  Co.  v.  Van  Horn,  57  N.  Y.  473.  In 
Palmer  v.  CorUy,  4  Denio,  376.  Juwett,  J.,  says:  "It  is  a  doctiine  founded 
upon  general  principles  of  the  law,  that  no  statute  shall  be  construed  to  have 
a  retrospective  operation  without  express  words  to  that  effect,  either  by  an 
enumeration  of  the  cases  in  wliich  the  act  is  to  have  such  rutrospi-ctiva  opera- 
tion, or  by  words  which  can  have  no  meaning,  unless  such  a  construction  is 
adopted."  The  only  retrospective  operation  which  it  would  be  |)OSSible  to  give 
to  this  statute  would  be  to  take  away  front  a  party  or  a  witness  the  right 
which  existed  before  its  adoption,  for  as  a  rule  of  evidence  it  could  only  ap- 
ply to  futura  examination. 

The  plaintiff,  for  tlie  purpose  of  estitblishing  Marshall's  insolvency  at  the 
time  of  the  cuuveyances,  was  permittetl  to  give  in  evidence  judgments  recov- 
ered against  him  after  the  deeds  were  delivered,  and  alter  the  commencement 
of  this  action.  We  think  they  were  incompetent  evidence  as  against  the  gran- 
tee Mrs.  Marshall,  and  that  her  objection  to  their  reception  should  have  pre- 
vailed. 

The  first  question  submitted  to  the  jury  was  framed  as  follows:  "Was  the 
transfer  of  the  premises  described  in  the  complaint,  on  the  26th  day  of  May, 
1879,  by  the  defendant  Willlani  J.  Mai-shall,  through  the  defendant  Henry  H. 
Hickox,  to  the  defendant  Martha  A.  Mursiiall,  made  with  an  intent  on  the 
part  of  William  J.  Marshall  to  hinder,  delay,  or  defraud  creditors."  The  de- 
fendant's counsel  asked  the  court  to  charge  the  jury  that,  if  they  find  that  the 
sole  intent  of  William  J.  Marshall  in  the  transfer  was  to  procure  means  to 
discharge  the  claims  of  Adriance,  Pratt  &,  Co.,  then  their  verdict  should  be  in 
the  negative  to  the  first  question.  The  court  declined  to  charge  as  requested, 
but  said  to  the  jury,  if  tliey  found  he  had  no  intent  to  hinder  his  creditors,  or 
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he  did  not  know  that  the  result  would  be  to  hinder  his  creditors,  and  simply 
meant  to  pay  the  debt,  without  thinl<ing  anything  about  that,  that  is  so,  but 
refused  to  charge  in  the  language  of  the  request.  The  defendant  excepted  to- 
the  refusal  to  chHrge  as  requested,  and  to  the  charge  as  made.  We  think  the 
refusal  wasacorrt'ct  ruling,  beciiuse  the  effect  of  the  proposition  was  to  changa 
the  form  and  character  of  the  precise  question  submitted  to  the  jury  by  the 
court  lor  their  consideration.  It  was  a  question  for  tlie  jury  to  consider,  in 
passing  upon  the  question  submitted;  and  if  they  found  that  the  sole  intent  of 
Mr.  Mcirshall  was  to  raise  money  to  pay  off  the  claims  of  Adriance,  Priitt  & 
Co.,  tlien  tliey  might  have  been  satisfled  that  he  had  no  intent  to  hinder,  de- 
lay, or  defraud  cnditors.  The  judge,  by  the  qualincations  which  he  made  ia 
the  request  to  cliargt*,  in  effect  told  the  jury  tliat  if  he  hsid  no  intent  to  delay 
or  defraud  his  creditors,  then  they  could  answer  tlie  question  In  the  negative. 
Other  exceptions  were  taken  to  portions  of  the  cliarge,  and  also  to  tlie  refusal 
to  charge  several  propositions  as  proposed  by  the  defendants.  We  have  ex- 
amined tliem,  and  wu  see  no  error. 

We  are  now  to  consider  whether  a  new  trial  should  be  granted  for  the  er^ 
rors  which  we  have  indicated.  As  to  the  reception  of  the  judgment  rolls  as 
evidence  upon  the  question  of  Mr.  Marshall's  iusolvency.  the  error  is  not  8» 
serious  a?  to  induce  us  to  grant  a  new  trial,  in  view  of  the  rule  which  pre- 
vails in  this  class  of  cases,  and  is  stated  in  section  1003  of  the  C!ode  of  Civil 
Procedure,  tliat  on  an  application  for  a  new  trial  any  error  in  the  admission 
or  the  exclusion  of  evidence,  or  any  other  ruling  or  direction  of  the  judge- 
npon  the  trial,  may,  in  the  discretion  of  tlie  court  which  refused  it,  be  dis- 
regarded, if  the  court  is  of  tlie  opinion  tliat  substantial  justice  does  not  re- 
quire that  a  new  trial  should  be  granted.  There  was  no  real  dispute  on  the 
trial.  As  a  matter  of  fact,  Marshall  was  insolvent  when  the  lands  were  deeded. 
As  to  the  other  error  which  we  have  indicated,  we  think  it  so  serious  in  its 
character  that  it  cannot  be  disregarded,  and  that  substantial  justice  does  re- 
quire that  a  new  trial  should  be  granted,  and  that  the  question  of  fraud  be 
tried  and  determined  upon  legitimate  and  unexceptionable  evidence.  The  por- 
tions of  iiirs.  Marshall's  evidence  given  in  supplementary  proceedings,  and 
which  were  read  on  this  trial,  relate  to  the  question  of  fraud.  It  bears  on  the 
impdrtantquestion  as  to  the  amount,  and  also  the  mode  and  manner  of  paying 
the  consideration  for  the  deed.  It  is  manifest  that,  upon  reading  the  whole 
oise,  the  jury  were  led  to  beli«ve  that  the  transaction  was  fraudulent,  for 
the  reason  that  the  consideration  paid  was  not  adequate,  as  they  found  that 
she  only  paid  the  sum  of  8500.  There  is  some  reiison  for  the  contention 
that  the  introduction  of  tliis  evidence  compelled  the  appellant  to  take  the 
stand  as  a  witness  in  her  own  behalf  fur  the  purpose  of  explaining  some  parts 
of  her  evidence  given  before  tiie  officer  who  conducted  the  supplementary 
proceedings.  The  reception  of  the  evidence  deprived,  the  appellant  of  what 
we  regard  as  a  most  sacred  as  well  as  substantial  right,  and  unless  it  can  be 
very  clearly  demonstrated — as  we  tliink  it  has  not  been — that  no  injury  re- 
sulted to  the  appellant  from  its  reception,  a  new  trial  should  be  granted. 
Judgment  reversed,  and  new  trial  granied  upon  the  special  issues,  and  the 
costs  of  this  appeal  to  abide  the  final  award  of  costs.  All  concur;  Braolby, 
J.,  in  result 


Potter  v.  Greens  «t  ai. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    January  11, 188B.) 

EXBCVTOKS  AKD  AdMINISTBATOBS — ACTIOK8 — EVIDENCB — AdHISSIONS. 

The  admiasions  of  one  of  two  joint  executors,  in  the  absence  of  the  other,  that 
plBintUf's  demand  against  his  testator  is  just,  is  inoompetent,  in  an  action  oc  saitt- 
demand,  brought  in  testator's  Ufe-tlme,  and  after  bis  deoeoae  revived  aKaiost  saick 
executors. 
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8.  TBlAI^-OWECTrOSS  TO  EVIDBNCB— Gesebai,  OBIECTIOyg. 

A  general  objection  to  such  evidence,  made  Upon  the  asldog  of  a  question  appar- 
ently calculated  to  bring  out  admissions  by  said  executor,  on  the  ground  that  the 
estate  could  not  be  charged  by  anything  said  by  the  executor  at  that  time,  is  soffl- 
cient. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Frederick  B.  Potter  agiiinst  Sylvanus  K.  Greene  and  William 
Epes,  executors  of  the  will  of  David  Greene,  deceased,  to  recover  for  labor 
performed  by  plaintiff  for  deceased.  Trial  by  jury  and  verdict  for  plaintiff, 
which  the  special  term  set  aside  on  a  motion  by  defendants  based  on  the 
judge's  minutes.    Plaintiff  appeals. 

Argued  before  Baiikeb,  P.  J.,  and  Haioht,  Bbadley,  and  Dwioht,  JJ. 

James  S.  Oarlock,  for  appellant.     W.  S.  Hubbell,  for  respondents. 

Barkeb,  F.  J.  The  nature  of  the  action,  the  circumstances-  of  the  case, 
and  the  facts  which  the  plaintiff  must  maintain  to  support  the  verdict  m  bis 
favor,  are  clearly  stated  in  the  opinion  of  Mr.  .Justice  Bbadlet,  when  this 
case  was  before  us  on  a  former  appeal,  reported  in  39  Hun,  72.  The  defense 
was  based  on  the  alleged  fact  that  the  labor  and  services  perfoi-med  by  the 
plaintiff  were  rendered  by  him  for  the  decedent  under  and  in  pursuance  of  the 
terms  of  certain  articles  of  apprenticeship  entered  into  between  the  plaintiff 
and  the  defendant's  testator.  It  is  admitted  by  the  plaintiff  that  he  did  com- 
mence living  in  the  family  of  the  testator  under  that  agreement,  and  no  other 
agreement  was  ever  made  between  the  partifs  relative  to  the  plaintiff's  serv- 
ices. The  plaintiff  contends  that  while  living  with  the  deceased  he  became 
discontented  and  dissatisfied,  and  determined  in  his  own  mind  to  disaffirm 
the  contract,  and  leave  the  family  of  tlie  testator,  and  had  communicated  to 
Mr.  Greene  his  purpose  to  do  so,  and  tliat  he  was  denied  the  exercise  of  the 
right  to  disaffirm  the  contract  by  the  duress  of  the  latter;  and  that  thereafter 
he  continued  in  his  service  by  the  force  of  such  duress,  and  not  by  reason  of 
the  relations  of  master  and  servant  produced  by  the  articles  of  apprenticeship. 
The  plaintiff  gave  some  evidence  in  support  of  his  position;  We  held,  in  dis- 
posing of  a  former  appeal,  that  the  agreement  was  not  void,  but  was  voidable, 
at  the  election  of  the  plaintiff;  and  if  he  was  deterred,  as  matter  of  fact,  from 
making  the  election  to  disprove  the  contract,  by  threats  and  the  fear  of  un- 
lawful imprisonment,  he  might  recover  the  value  of  his  services  rendered 
after  the  making  of  such  threats  by  the  testator.    39  Hun,  72. 

On  the  trial,  the  plaintiff,  as  a  witness  in  his  own  behalf,  was  permitted  to 
testify  to  a  conversation  he  had  with  the  defendant  Epes.  in  the  absence  of 
the  other  executor,  in  which  Epes  admitted  that  the  plaintiff's  demand  was 
just.  This  evidence  was  incompetent,  and  should  have  been  rejected  on  the 
defendant's  objection.  The  admission  must  have  strengthened  the  plaintiff's 
case  very  much  in  the  mind  of  the  jury.  The  admission  was  as  broad  as  the 
plaintiff's  demand,  and  was,  in  effect,  a  confession  by  one  of  the  testator's 
personal  representatives,  who  is  a  defendant,  that  the  demand  sued  upon  was 
legal  and  equitable,  and  that  the  plaintiff  ought  to  recover  a  judgment  in  the 
action.  It  is  a  well-settled  rule  of  evidence  in  this  state  that  the  declaration 
of  one  executor  cannot  be  received  in  evidence  against  his  oo-executor,  for  the 
purpose  of  establishing  the  oiiginal  demand  upon  which  the  action  is  founded. 
1  Greenl.  Ev.  §  176;  Church  v.  Howard,79  N.  Y.415;  ffammonr.Buntieti, 
4  Cow.  493;  Bank  v.  Bmnett.  5  Hill.. 236;  Lane  v.  Doty,  4  Barb.  530;  Fin- 
nern  v.  Him,  38  Hun,  465.  The  general  rule  is  that,  in  order  to  make  the 
Rdmissions  of  a  party  binding  on  others,  it  must  appear  that  their  interests 
are  joint,  and  tliat  a  mere  community  of  interest  is  not  sufficient  to  make 
them  receivable  in  evidence,  although  they  are  all  parties  on  the  same  side  in 
the  suit.  In  this  case  the  issues  were  formed  by  the  answer  of  the  testator, 
tfi  the  action  was  commenced  in  his  life-time,  and  his  executors,  who  had 
been  substituted  as  defendants,  do  not  have  a  joint  interest  in  the  subject- 
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matter  of  the  litigation.  Either  of  the  defendants  could  separately  defend 
the  plaintiff's  claim,  and  neither  could  have  confessed  a  judgment  for  the  de- 
mand in  suit,  and  bind  the  estate  of  the  testator. 

The  plaintiff  insists  that  the  objection  made  by  the  defendant  to  the  recep- 
tion of  the  evidence  did  not  state  as  a  ground  of  objection  the  one  now  relied 
apon,  and  for  that  reason  the  exception  should  be  disregarded.  The  sub- 
stance of  the  plaintiff's  evidence  is  this:  That  he  and  Mr.  Epes  vrere  to- 
gether at  a  time  and  place  mentioned,  and  held  a  conversation.  The  question 
was  tiien  asked  the  plaintiff:  "  What  was  said  about  this  case?"  The  objection 
interposed  was  that  the  estate  could  not  be  charged  by  anything  said  by  the  ex- 
ecutor at  that  time.  It  is  manifest  that  the  plaintiff  intended  to  make  an  an- 
swer to  the  question,  if  permitted  to  do  so,  which  would  bring  out  the  admis- 
sion of  the  defendant  Epes,  as' he  did;  and  it  is  equally  manifest  that  the  de- 
fendant comprehended,  when  the  question  was  propounded,  that  \t  was  asked 
for  that  purpose,  and  we  think  the  objection  clearly  indicated  the  true  ground 
of  objection,  and  the  one  now  relied  upon.  The  only  fact  stated  by  the  wit- 
ness in  his  answer,  which  was  pertinent  to  the  matter  in  dispute,  was  the  ad- 
mission of  the  defendant  Epes  that  the  plaintiff's  demand  was  a  just  one. 
The  admission  was  a  separate  and  distinct  fact,  l>earing  on  the  issue  being 
tried,  disconnected  with  all  tke  other  facts  and  circumstances  of  the  case,  and 
the  defendants  could  not  have  shown  anything  to  avoid  the  force  of  the  objec- 
tion, and  make  the  evidence  competent,  and  therefore  a  general  objection  to 
the  reception  of  the  evidence  was  sufficient. 

In  the  order  setting  aside  the  verdict,  and  granting  a  new  trial,  it  is  stated 
that  the  motion  was  founded  upon  exceptions,  and  because  the  verdict  was 
contrary  to  the  evidence.  The  learned  trial  judge  ordered  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  and  did  not  con- 
sider the  exception.  We  have  read  the  evidence  with  attention,  and  are  of  the 
opinion  that  a  case  was  made  for  the  consideration  of  the  jury;  and,  as  there 
must  be  a  niew  trial!  we  do  not  pass  upon  the  question  whether  the  yerdict-is 
against  the  weight  of  evidence,  as  upon  another  trial  the  plaintiff  may  be 
able  to  strengthen  his  case,  and  the  defendant's  evidence  may  be  less  decisive 
in  its  character  than  it  was  upon  the  trial  now  under  review. 

Order  alBrmed,  with  costs  to  the  respondents  to  abide  the  event.    All  concur. 


Clark  v.  New  Yore,  L.  E.  &  W.  B.  Co. 
(Supreme  Court,  Oeneral  Term,  FIfih  Department.    Jaanaiy  11, 1889.) 

1.  KiULBOAO    CiOMPANISS  —  TSBSPi^SERS — CiONTRIBUTOBT    NBOUOaNOB — PABBNT    JJtB 

Child. 

A  verdiot  in  favor  of  a  father  for  loss  of  services  of  his  son  will  not  be  disturbed 
where  It  appears  that  the  son,  who  was  IS  years  of  aee,  jumped  upon  a  moving 
train  of  defendant,  from  which  he  was  caused  to  fall  and  be  injored  by  an  employe 
throwing  water  in  bis  face  while  the  train  was  in  motion. 

8.  SaXB— iNBTRUOnONS. 

A  refusal  to  charge  that,  if  the  water  was  thrown  without  knowledge  on  the  part 
of  the  employe  that  any  boy  was  on  the  caboose,  plaintiff  could  not  recover,  is  not 
error,  when  followed  by  a  charge  that,  If  the  employe  did  not  know  or  suspect  that  a 
boy  was  there,  defendant  would  not  be  responsible. 

Appeal  from  circuit  court,  Steuben  county. 

Action  by  William  E.  Clark  against  the  New  York,  Lake  Erie  &  Western 
Railroad  Company,  for  loss  of  the  services  of  his  infant  son,  Thomas  B.  Clark, 
who  was  injured  by  defendant's  negligence.  There  was  evidence  that  the  boy 
had  caught  on  the  forward  end  of  the  caboose  of  a  moving  train,  and  that, 
while  riding  there,  one  of  the  train-hands  threw  water  in  his  face,  causing 
him  to  fall,  whereby  he  received  the  injuries  complained  of.  Judgment  was 
entered  on  a  verdict  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barker,  F.  J.,  and  Haiomt  and  Bbaolet,  JJ. 
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James  E.  Stevens,  Jr.,  for  appellant.    Leslie  W.  WdlingUm,  for  respondent. 

Barker,  P.  J.  This  action  is  to  recover  damages  for  tbe  loss  of  services 
by  the  plaintiff  of  his  son  Thomas,  who  is  under  age,  by  reason  of  personal 
injuries  occasioned  by  the  negligence  of  the  defendant,  and  for  tbe  care  and 
attendance  of  his  son  daring  his  Illness.  In  an  action  by  tbe  son  against  the 
defendant  he  recovered  ajudgment  for  the  daroagee  which  he  bad  snffered  by 
reason  of  the  same  alleged  act  of  negligence.  The  material  facts  on  tbe  triid 
now  under  review  are  the  same  as  on  the  trial  where  the  son  whs  the  plaintiff, 
which  are  stated  in  40  Hun,  605.  We  there  held  that  the  evidence  supported 
a  judgment  in  favor  of  the  son,  and,  if  our  views  as  there  expressed  were  cor- 
rect, then  the  plaintiff  was  entitled  upon  the  merits  to  the  venlict  which  was 
rendered  in  his  favor.  The  appellant  has  argued  an  exoeption  taken  to  the 
refusal  of  the  court  to  charge  the  jury  as  follows:  That  if  the  water  was 
thrown  without  knowledge  on  the  part  of  Mr.  Decker  (tbe  brakeraan)  that 
any  boy  was  on  the  caboose,  the  plaintiff  conld  not  recover.  The  court,  how- 
ever, followed  this  refusal  to  charge,  as  requested,  by  stating  to  the  jnry :  "Of 
course,  if  he  did  not  know  or  suspect  that  any  boy  was  there,  the  company 
would  not  be  responsible  for  it.  The  question  is  submitted  to  you  whether 
he  did  not  know  there  was  a  boy  there;"  to  which  ruling  the  defendant  also 
excepted.  The  charge  as  made  was  a  modification  of  the  one  requested  in  this 
particular  only,  that  if  the  brakeman  had  rensou  to  suspect  there  was  a  boy 
on  the  car,  then  whether  his  action  was  negligence  or  not  woald  be  determined 
the  same  as  if  he  had  actual  knowledge  that  a  boy  was  on  the  train.  Wetbink 
the  charge  as  made  was  correct  in  every  particular,  and  presented  the  true 
rule  by  which  tbe  question  of  negligence  should  be  determined.  Judgment 
aflBnbed.    All  concur. 


GocLD  V.  Gould. 
(ffvpreme  Cowt,  General  Term,  EVth  Denortment.   Jantiai7  U,  laSO.) 
1.  Trcstb— Rssni/TrNS  Trusts — C!oimTA.NaB  to  Tbikd  Psrson. 

Omder  1  Rev.  St.  N.  T.  p.  796,  i  51,  providing  that  no  trust  shall  result  in  favor  of 
the  persqn  paying  tbe  consideration  when  the  title  is  taken  in  the  name  of  another, 
where  a  husband  causes  the  title  to  land  pui-chased  by  Mm  to  be  taken  in  the  nameoi 
Us  wife,  without  ftrattd  on 'her  part,  the  beneficial  Interest  vests  in  her;  and  her 
oral  promise  to  oonvey  to  the  husband  when  he  shall  so  desire,  whether  maide  before 
or  after  the  taking  of  the  deed,  is  not  binding. 
9.  Same — ^Impkovbmbntb— Liabilitt  or  Obantbe. 

When,  after  the  conveyance,  the  husband  leased  the  land,  he  cannot  recover  tor 
improvements  made  thereon  without  any  promise  on  the  wife's  part  to  reimharse 
him. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Rufus  Gould  against  Harriet  A.  Gould.  Plaintiff  appeals  from 
a  judgment  entered  on  a  decision  dismissing  his  complaint  upon  the  merits. 
The  respondent  is  the  wife  of  the  appellant,  and  their  marriage  was  prior 
to  the  transactions  involved  in  this  action.  The  object  of  the  suit  is  to  com- 
pel the  respondent  to  convey  to  the  appellant  the  title  to  certain  premises 
conveyed  to  her  by  a  third  party,  the  consideration  money  being  ftaid  in 
advance  by  the  appellant.  It  is  stated  in  the  complaint  that  the  premises 
were  conveyed  to  the  defendant  with  the  consent  of  the  plaintiff,  who  bases 
his  demand  for  relief  upon  tbe  fact  asserted  by  him  that  at  that  time,  and 
subsequently,  his  wife  made  an  oral  promise  to  convey  the  premises  to  him 
whenever  he  should  request  it.  All  the  evidence  as  to  what  the  transaction 
in  fact  was,  and  the  circumstances  connected  with  it,  is  in  the  plaintiff's 
own  evidence,  who  testified,  substantially,  that  at  the  time  the  deed  was 
made  out  aud  delivered  he  had  a  talk  with  bis  wife,  and  the  language  which 
he  used  in  giving  his  testimony  is  as  follows,  viz.:  "I  had  a  little  talk  before 
I  went  up  to  get  tlie  papei-s  made  out,  in  regard  to  the  title.    I  said  I  could 
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have  it  made  oat  in  her  name,  and  of  course  she  would  convey  It  to  me  at 
anytime.  She  was  present.  *  *  *  Ipaid  the  other  $40  the  day  the  papers 
were  made  out.  It  was  my  money.  *  *  •  Question.  What  was  said  by 
your  wife  on  the  subject  of  conveying  the  property  to  you  afterwards?  An- 
swer. She  agreed  at  different  times  to  deed  it  to  me.  Q.  What  was  said  at 
the  time  the  deed  was  made  to  her?  A.  1  don't  think  there  was  a  word  men- 
tioned to  anybody,  in  any  shape,  or  any  manner,  in  the  squire's  oBice,  at  the 
time  the  deed  was  made  to  her.  We  bad  a  talk  before  we  started  to  go  over 
there.  Q.  What  talk  did  you  have  with  your  wife  before  the  deed  was  made 
about  having  the  property  deeded  back  to  you  some  time?  A.  I  said  you  can 
have  the  papers  drawn  to  you,  and  you  will  make  it  to  me  any  time.  She  was 
satisfied.  She  said:  ■  Yes;  all  right.'"  The  full  consideration  for  the  prem- 
ises was  $500.  After  the  conveyance  was  made  to  the  defendant,  they  were 
leased  and  managed  by  the  plaintiff,  and  he  testified  that  he  improved  the 
property  by  erecting  buildings  thereon  at  the  cost  of  92,000.  In  1881  the 
parties  separated,  and  have  not  lived  together  since.  Upon  this  evidence  the 
plaintiff  rested,  and  on  the  defendant's  motion  the  plaintiff's  complaint  was 
dismissed,  with  costs. 

Argued  before  Barker,  P.  J.,  and  Bradley  and  Dwioht,  JJ. 

WUliam  B.  Edmonds,  for  appellant.    Raines  Bros.,  for  respondent. 

Babkbr,  p.  J.,  {<^fter  stating  the  foots  as  above.)  The  plaintiff  admits  In 
his  complaint,  as  he  also  states  in  bis  evidence,  that  the  premises  were  deeded 
to  his  wife  with  his  consent.  This  vested  in  her  the  fee-simple  to  the  land, 
although  her  husband  paid  the  grantor  the  consideration  money.  No  result- 
ing trust  arises  out  of  the  transaction  in  his  favor.  The  rule  of  the  common 
law  has  been  abrogated  by  our  statute  relative  to  uses  and  trusts,  which  de* 
Clares:  "Where  a  grant  for  a  valuable  consideration  shall  be  made  to  one  perw 
son,  and  the  consideration  therefor  shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment  shall  be  made,  but 
the  title  shall  vest  in  the  person  named  as  alienee  i  n  such  conveyance. "  1  Rev. 
St.  8  51,  p.  728.  It  is  not  asserted  by  the  plaintiff  that  bis  wife  violated  any 
trust  in  procuring  the  deed,  or  in  any  manner  deceived  or  defrauded  him  in 
the  transaction,  so  as  to  make  a  case  within  the  exception  to  the  provision*' 
of  the  said  section,  as  provided  in  section  53.  t/arfield  v.  Halmaker,  15  N 
Y.  475;  Everett  v.  Everett,  48  N.  Y.  218;  Norton  v.  Stone,  8  Paige,  222. 
The  plaintiff  voluntarily  made  improvements  on  the  land  without  exacting 
any  promise  from  his  wife  that  she  would  reimburse  him  for  the  outlay  which 
be  made.  As  between  themselves,  the  legal  rights  of  the  wife  are  precisely 
the  same  as  if  her  husband  had  owned  the  premises  when  the  improvements 
to  the  property  were  made,  and  he  had  afterwards  voluntarily  caused  the  title 
to  be  conveyed  to  her  as  a  gratuity  for  her  support  and  maintenance.  The 
promise  of  the  wife  to  reconvey  the  premises  to  her  husband  is  not  binding 
on  her,  either  in  law  or  in  equity.  Any  attempt  to  enforce  the  promise  by 
Judicial  decree  would  be  in  defiance  of  the  provisions  of  the  statute  of  frauds. 
Judgment  aiSrmedv  with  costs.     All  concur. 


Pfattdleb  Process  Fermentation  Go.  e.  MoPhbrson  et  al. 

(Supreme  Court,  Oeneral  Term,  Fifth  Departjnent.    Jannary  11, 1889.) 

TlxjiDivo — Anbwxb — MonoK  to  Hake  Mobs  Dbfikitb. 

An  answer  denyiiig  that  on  or  about  June  4.  ISSS,  or  at  anj  other  time,  defendants 
entered  Into  an  agreement  with  plaintill  that  plaintiff  should  oanee  certain  appa- 
ratus to  be  placedin  their  brewe^  for  their  use,  and  that  they  agreed  to  pay  for  ita 
use,  as  a  royalty,  three  cents  for  each  barrel  of  beer  manufactaiid  by  them,  puts  in 
issue  an  allegation  in  the  complaint  of  a  contract  of  substantially  the  same  terms 
made  on  or  about  June  4, 1883.  The  defect,  if  any,  is  uncertainty  and  indefinlte- 
ness,  for  which  the  remedy  is  by  motion  to  make  more  definite  and  certain,  as  pre- 
•cribed  by  Code  Civil  Proc.  N.  Y.  i  54S. 

•     v.3N.Y.8.no.7— 89 
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S.  AiVEiLi/— Rkvtbv— FiNsntroB  or  Rotvbeb. 

A  referee's  flnding  of  foot,  mode  ixpon  disputed  teBtlmcny  glytm  by  intecested 
witnesses,  will  not  be  disturbed. 

Appeal  from  judgment  on  report  of  referee.  The  plaintiff,  a  corporation, 
is  the  owner  of  certain  letters  patent  for  an  improvement  in  the  process  of  the 
manufacture  of  beer  and  other  fermented  liquors.  The  defendants  are  brew- 
ers, residing  in  the  city  of  !N'ew  Torli.  The  action  is  upon  a  contract  alleged 
to  have  been  made  by  the  defendants  for  the  use  of  the  improvement  in  their 
business,  and  a  promise  to  pay  a  specIBc  sum  per  barrel  for  such  use.  The 
averment  as  to  the  contract,  and  its  terms,  is  in  these  words :  "  That  on  or  abont 
the  4th  day  of  June,  1883,  the  said  defendants  entered  into  an  agreement 
with  the  said  plaintiff,  whereby  it  was  agreed  that  said  plaintiff  should  cause 
said  apparatus  described  in  said  letters  patent  to  be  placed  in  the  brewery  of 
said  defendants,  for  the  use  of  said  defendants;  that  said  defendants  agreed 
to  pay  for  the  use  of  said  apparatus  the  sum  of  three  cents,  as  a  royalty,  for 
each  barrel  of  beer  manufactured  by  them."  This  averment  is  followed  by 
iMe  statement  that  the  apparatus  was  placed  in  the  defendant's  brewery  on  or 
about  the  26th  day  of  June,  1883,  and  that  the  defendants  used  the  same  un- 
til the  26th  day  of  July,  1884,  and  during  that  period  manufactured  14,396 
barrels  of  beer;  and  that  the  defendants  are  indebted  to  it  for  sacfa  use  in  the 
sum  uf  $431.80,  lor  which  amount  judgment  was  demanded.  The  defend- 
ants denied  that  the  plaintiff  was  the  owner  uf  the  letters  patent  set  forth  in 
the  complaint,  and  their  third  answer  relates  to  the  agreement,  and  is  as  fol- 
lows: "These  defendants  deny  that  on  or  about  the  4th  day  of  June,  18S3, 
or  any  other  time,  these  defendants  entered  into  an  agreement  with  the  said 
plaintiff,  whereby  it  was  agreed  that  said  plaintiff  should  cause  said  apparatus 
described  in  said  letters  patent  to  be  plac^  in  the  brewery  of  said  defendants, 
for  the  use  of  said  defendants,  and  that  they  agreed  to  pay  for  tlie  use  of  said 
apparatus  the  sum  of  three  cents,  as  a  royalty,  for  each  barrel  of  beer  manu- 
factured by  them ;  and  these  defendants  deny  that  on  or  about  the  26th  day 
of  June,  1883,  that  said  plaintiff,  pursuant  to  said  agreement,  caused  said  ap- 
paratus to  be  placed  in  defendant's  brewery;  and  they  deny  that  these  defend- 
ants  did  thereafter  until  the  26th  day  of  July,  1884,  make  use  of  said  appar 
ratus  in  the  manufacture  of  beer;  and  they  deny  that  during  the  time  in  which 
said  apparatus  was  used  by  defendants  said  defendants  manufactured  fourteen 
thousand  three  hundred  and  ninety-six  and  three-twelfths  barrels  of  beer; 
and  they  deny  that  there  is  now  due  to  plaintiff,  as  royalty,  the  sum  of  four 
hundred  and  thirty-one  80-100  dollars,  or  any  other  sum  whatever."  In  their 
fourth  answer  they  set  up  the  arrangement  as  they  claim  it  to  tiave  been,  and 
state  that  the  plaintiff  desired  to  place  the  improved  apparatus  for  the  manu- 
facture of  beer  in  their  brewery,  for  the  purpose  of  allowing  the  defendants 
to  try  and  test  its  utility-;  and  that  it  was  understood  and  agreed  that  no 
charge  should  be  made  for  such  use;  and  that  they  permitted  the  plaintiff  to 
place  the  same  In  their  brewery  upon  those  conditions;  and  that  they  did  use 
it  for  a  time,  and,  being  satisfied  that  the  apparatus  did  not  possess  any  mer- 
its, it  was  removed  by  the  plaintiff  at  their  request.  On  the  trial  the  plain- 
tiff gave  evidence  tending  to  prove  the  agreement  as  set  out  in  the  complaint. 
After  the  defendants  took  the  case,  they  offered  evidenoe  in  support  of  their 
contention  as  to  the  nature  and  effect  of  the  agreement,  which  was  objected 
to  by  the  plaintiff  upon  the  ground  that  the  answer  had  not  put  in  issue  the 
contract  as  set  out  in  the  com[ilaint,  and  thereupon  the  defendants  moved  for 
leave  to  amend  their  answer  so  as  to  put  in  issue  by  denial  the  allegation  in 
plaintiff's  complaint  in  regard  to  the  alleged  agreement  between  the  plaintiff 
and  defendants,  and  to  meet  the  proofs  offered  on  the  part  of  plaintiff,  which 
motion  was  then  granted,  and  the  plaintiff  excepted.  The  complaint  was 
dismissed,  and  plaintiff  appeals. 

Argued  before  Babkeb,  P.  J.,  and  Haiqht,  Braclkt,  and  DwiOHT,  JJ. 
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J.  rf  Q,  Van  Voorhis,  for  appellant.    Aliert  ff.  Harris,  for  respondents. 

Barker,  F.  J.,  {after  stating  the  facts  as  above.)  The  appellant  Insists 
that  the  referee  had  no  power  to  allow  the  defendants  to  amend  their  answer 
on  the  trial  in  the  respect  granted,  and  that  the  exception  to  such  allowance 
was  well  taken.  The  argument  offered  in  support  of  the  plaintiff's  position 
is  that  the  original  answer  upon  which  the  parties  went  to  trial  before  the  ref- 
eree, did  not  in  legal  effect  deny  the  contract  as  set  out  in  the  complaint,  and 
that  the  making  of  the  same  was  a  fact  admitted.  If  the  answer  is  suscepti- 
ble of  sach  construction,  then  by  the  amendment  a  new  issue  was  introduced, 
which  the  referee  had  no  power  to  allow.  A  denial  of  the  cause  of  action 
sued  upon  by  amendment,  on  the  trial,  does  substantially  change  the  defense. 
When  the  plaintiff's  alleged  cause  of  action  is  not  put  in  issue  by  the  answer, 
no  greater  surprise  could  occur  to  him  after  the  trial  had  commenced  than  to 
require  him,  by  an  amendment  of  the  answer,  to  make  proof  of  his  cause  of 
action.  Code  Civil  Proc.  §§  539,  723;  Price  v.  Bro7/m,  98  N.  Y.  388.  We 
are  inclined  to  the  opinion  tliat  the  original  answer  did,  by  fair  construction 
of  its  language,  put  in  issue  the  averment  of  the  complaint  that  tlie  defend- 
ants made  and  entered  into  the  contract  as  stated  therein.  It  is  a  fundamental 
rule  of  pleading,  which  prevails  now,  as  it  did  before  the  adoption  of  the 
Code,  that  if  a  party  wishes  to  traverse  a  fact  alleged  in  the  pleading  which 
he  is  called  upon  to  answer,  he  must  deny  the  same  in  plain  and  unambiguous 
terms.  If  by  the  form  of  the  denial  used  it  is  left  in  doubt  whether  the  party 
intends  to  dispute  the  fact  charged,  or  only  the  circumstances  attending  the 
fact  against  him,  as,  for  instance,  the  time  and  place  of  making  a  contract 
set  up  in  the  pleadings,  and  not  the  making  of  a  contract  of  the  form  and  sub-- 
stance  of  the  one  alleged,  it  is  a  bad  or  defective  answer,  for  the  reason  that» 
in  legal  phrase,  it  is  pregnant  with  the  admission  that  the  fact  alleged  is  iw 
part  true.  In  the  case  before  us  the  complaint  sets  forth,  in  a  separate  para- 
graph, the  terms  of  the  alleged  agreement.  The  defendants'  answer,  in 
terms,  denies  that  they  entered  into  an  agreement  with  the  plaintiff  whereby 
it  was  agreed  that  the  said  plaintiff  should  cause  said  apparatus  described  in 
said  letters  patent  to  be  placed  in  the  brewery  of  said  defendants  for  the  use 
of  said  defendants,  and  that  they  agreed  to  pay  for  the  use  of  said  apparatus 
the  sum  of  three  cents,  as  royalty,  for  each  barrel  of  beer  manufactured  by 
them,  which  is,  in  effect,  a  denial  of  the  terms  of  the  contract  as  set  forth  in 
the  complaint.  If  the  words  of  the  complaint  setting  forth  the  alleged  con- 
tract had  been  copied  in  the  answer,  and  it  then  denied  that  the  defendants 
made  such  an  agreement,  it  would  have  constituted  a  complete  denial  of  the 
plaintiff's  alleged  cause  of  action,  and  we  think  that  such  was  the  effect  of 
the  form  of  the  answer  adopted.  The  denial  is  as  broad  as  the  averment. 
The  answer  is,  in  its  form  and  effect,  similar  to  the  old  pleading  of  general 
issue,  where,  in  an  action  of  debt,  the  plea  was  that  the  defendant  does  not 
owe  the  sum  of  money  demanded,  or  any  part  thereof,  in  manner  and  form, 
as  the  said  plaintiff  hath  above  complained  against  him.  Ambiguity  in  plead- 
ing always  constitutes  a  fault,  and,  when  that  is  the  only  objection  to  be  urged 
against  the  pleading,  then  the  party  affected  thereby,  and  who  is  in  doubt  as 
to  its  meaning,  may  require  by  a  motion  that  the  pleading  be  made  more  cer- 
tain and  definite,  as  provided  by  the  Code  and  the  rules  and  practice  of  the 
court.  In  section  546  it  is  provided,  where  one  or  more  denials  or  allega- 
tions contained  In  a  pleading  are  so  indefinite  or  uncertain  that  the  precise 
meaning  or  application  thereof  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by  amendment.  That  the  answer 
does  deny  that  the  defendants  did  make  a  contract  containing  all  the  terms 
and  provisions  as  set  out  in  the  complaint,  is  admitted  by  the  learned  coun- 
sel for  the  appellant;  for  his  argument  Is  that  the  answer  constitutes  a  nega- 
tive pregnant,  which  is  an  admission  by  the  pleader  that  the  averment  t»- 
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which  tlie  answer  related  is  in  part  true,  or  is  not  all  false.  As  it  is  manifest 
that  the  defendants  intended  to  deny  some  of  the  svermenta  relative  to  the 
making  of  the  contract,  we  think  the  plaintiff's  proper  remedy  was  by  motion 
to  have  the  answer  made  more  definite  and  certain;  and,  as  that  mode  of  re- 
lief was  not  resorted  to,  we  think  the  referee  had  the  power  to  allow  the 
amendment,  under  the  provisions  of  sections  539  and  728.  As  there  was  a 
manifest  Intention  on  the  part  of  the  defendants  to  deny  the  making  of  the 
agreement  as  set  forth  in  the  complaint,  we  are  of  the  opinion  that  by  allow- 
ing the  answer  to  be  amended  no  new  defense  was  interposed  thereby. 

After  a  perusal  of  tlie  evidence,  we  see  no  reason  for  interfering  with  the 
referee's  conclusions  as  to  what  were  the  terms  of  the  agreement  under  which 
the  plaintiff  placed  its  apparatus  in  the  defendants'  brewery  for  their  use. 
Evidence  was  given  on  both  sides  of  the  dispute,  and  none  of  the  witnesses 
who  testified  relative  to  the  terms  of  the  contract  were  disinterested.  The 
referee  was  better  qualified  than  we  are  to  decide  which  was  most  entitled  to 
credit.    Judgment  afBrmed.    All  concur. 


P£OFi:.E  e.  EVBBBST  tt  al. 
(Supreme  Court,  Oenerat  Term,  Fifth  Department.    Jantiary  U,  1889.) 

1.  CONSPIBAOT— Iin>IOTMBin>— SlHOLX  OrtSSiE. 

An  indictment  charging  a  conspiracy  to  destroy  the  business  and  property  of  a 
certain  corporation,  and  setting  forth  the  means  agreed  to  be  nsed  to  accomplish 
that  end,  charges  "but  one  crime,  and  in  one  form,  "as  required  by  Coda  Crim. 
Proc.  N.  Y.  i  278,  though  the  means  enumerated  involves  the  commission  of  vari- 
oos  crimes. 
9.  Samb— Fboov  of  Acts  Chaboio. 

It  is  not  necessary  to  prove  that  the  defendants  committed  all  the  tmlawfolacta 
which  it  is  charged  that  they  conspired  to  commit  for  the  aooomplisliment  of  the 
object  ot  the  conspiracy. 

Appeal  from  court  of  oyer  and  terminer,  Erie  county. 

Hiram  fi.  Everest  and  Charles  M.  Everest  appeal  from  a  Judgment  impos- 
ing upon  the  defendants  a  One  of  $250  on  a  verdict  finding  the  defendants 
guilty  of  the  crime  of  conspiracy.  The  indictment,  as  presented  by  the  grand 
jury,  was  against  the  appellants  and  three  other  persons,  and  charged  them 
with  a  conspiracy  to  destroy  the  business  and  property  of  the  Buffalo  Lubri- 
cating Oil  Company,  Limited,  a  domestic  corporation,  and  to  prevent  it  from 
carrying  on  its  business  of  producing,  manufacturing,  refining,  and  selling 
petroleum  oil  and  its  products;  and  to  destroy  the  machinery,  buildings,  prop- 
erty, and  products  of  the  said  corporation;  and  to  destroy  the  credit  of  the 
company:  and  to  wrongfully  and  unlawfully  entice  from  the  employment  of 
the  said  corporation  its  skilled  workmen,  and  particularly  one  Albert  A.  Mil- 
ler, who  was  then  in  the  employ  of  the  said  corporation ;  and  to  bribe  and  hire 
the  said  Albert  A.  Miller  to  construct  the  works  of  the  said  corporation  so 
that  they  would  not  answer  the  purpose  for  which  they  were  intended,  and 
would  be  defective,  and  could  not  be  successfully  operated,  but  would  blow 
up  and  explo<le,  and  destroy  the  stills  and  other  apparatus  while  in  operation; 
and  to  hire  the  said  Albert  A.  Miller,  then  in  the  employ  of  the  said  company, 
to  so  operate  its  works  that  the  crude  petroleum  which  it  should  undertake 
to  refine  and  convert  into  lubricating  oil  should  be  converted  into  coke  and 
tar,  and  other  articles  of  little  value,  instead  ot  lubricating  and  refined  oils  of 
great  value;  and  to  hire  the  said  Albert  A.  Miller  and  other  workmen  of  the 
said  company,  who  might  be  in  its  employ,  to  build  unnecessarily  hot  fires  in 
its  furnaces,  and  tliereby  convert  the  oil  in  its  stills  into  worthless,  inflam- 
mable, and  explosive  gases,  which  would  explode  and  seriously  impair  the 
machinery  and  works  ot  said  company ;  and  to  institute  and  maintain  suits 
at  law  and  in  equity  which  the  defendants  knew  to  be  unfounded  in  merit; 
and  to  falsely  represent  and  state  to  all  purchasers  of  and  dealers  in  refined 
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and  lubricating  oils  that  the  said  company  had  no  right  to  manufacture  the 
same,  and  put  the  same  upon  the  market;  and  to  hire  witnesses  to  falsely 
testify  as  witnesses  in  such  suits.  These  charges  are  more  fully  set  out  in  the 
indictment,  so  as  to  indicate  the  nature  and  character  of  the  means  agreed 
upon  by  the  defendants  by  which  they  were  to  accomplish  their  general  pur- 
pose as  first  set  forth  in  the  complaint.  The  indictment  also  set  forth  sev- 
eral overt  acts,  done  and  committed  by  the  defendant  in  pursuance  of  their 
said  agreement,  which  were  of  the  same  nature  and  character  as  above  set 
forth,  as  the  means  by  which  the  object  of  the  conspiracy  was  to  be  accom- 
plished. All  the  defendants  were  arraigned,  and  pleaded  not  guilty.  The 
proof  tended  to  show  that  a  conspiracy  was  formed  of  the  nature  and  charac- 
ter charged  in  the  indictment  at  Rochester,  in  this  state ;  and  also  that  the 
defendants  convicted  induced  said  Miller,  while  in  the  employ  of  the  com- 
pany, purposely  to  mismanage  the  stills  used  in  the  process  of  distillation,  so 
as  to  injure  the  same,  and  lessen  their  value,  and  to  make  the  process  of  re- 
fining crude  petroleum  a  failure,  resulting  in  a  pecuniary  loss  to  said  com- 
pany; and  also  Induced  the  said  Miller  to  leave  the  service  of  the  said  com- 
pany. There  was  a  failure  of  proof  to  show  that  the  defendants  conspired 
to  do  all  and  every  one  of  the  other  things  charged  in  the  indictment  as  be- 
fore mentioned,  or  to  prove  that  they  did  all  the  other  overt  acts  alleged  in 
the  indictment.  On  their  arraignment  the  defendants  demurred  to  the  in- 
dictment, and  among  the  grounds  stated  were  the  following:  That  more 
than  one  crime  is  charged  in  the  indictment  within  the  meaning  of  sections 
278  and  279  of  the  Code  of  Criminal  Procedure,  to-wit,  conspiracy,  arson,  at- 
tempt at  arson,  and  subornation  of  perjury;  and  also  that  the  said  crime  is 
charged  in  the  indictment  to  have  been  committed  in  a  different  manner,  and 
by  different  means,  within  the  meaning  of  section  279  of  the  C!ode  of  Crim- 
inal Procedure,  and  for  that  reason  the  crime  should  be  charged  in  separate 
counts;  and  also  that  the  facts  stated  in  the  indictment  do  not  constitute  a 
crime.  The  demurrer  was  overruled,  and  all  of  the  defendants  pleaded  not 
guilty.  Code  Ci'im.Proc.  §278:  "  The  indictment  must  charge  but  one  crime, 
and  in  one  form,  except  as  in  the  next  section  provided."  Section  279:  "The 
crime  may  be  charged  in  separate  counts  to  have  been  committed  in  a  differ- 
ent manner,  or  by  different  means;  and,  where  the  aces  complained  of  may 
constitute  different  crimes,  such  crimes  may  be  charged  in  separate  counts." 

Argued  before  Barker,  P.  J.,  and  Bradley  and  Dwiqht,  J  J. 

Theodore  Bacon,  for  appellants.  George  T.  (iutnby,  Dist.  Atty.,  for  the 
People. 

Ba'Rkeic'P,  J.,  {after  stating  tTie  foots.)  The  indictment  contains  but  one 
count.  After  a  careful  analysis  of  the  same,  we  think  it  is  not  subject  to  the 
appellants'  criticism  that  it  charges  more  than  one  crime.  Discarding  some 
of  the  words  and  paragraphs,  which  may  be  treated  as  surplusage,  it  is,  in 
form  and  arrangement  of  the  facts  stated,  in  full  compliance  with  the  general 
rules  of  criminal  pleading,  as  prescribed  by  Code  Crim.  Proc.  §§  275,  276. 
The  indictment  in  its  first  paragraph  charges  the  defendant  with  the  crime 
of  conspiracy.  They  were  thus  fully  notifleti  of  the  offense  imputed  to  tliem, 
and  for  which  they  were  put  upon  trial.  The  value  and  importance  to  the 
accused  of  an  exact  statement  in  the  indictment  of  the  crime  charged  is  mani- 
fest and  cannot  be  overestimated,  as  it  relieves  him  of  the  necessity  of  mak- 
ing a  critical  examination  of  the  indictment  for  the  purpose  of  ascertaining  the 
crime  alleged  against  him,  and  as  to  which  be  is  called  upon  to  make  answer. 
The  form  of  an  indictment,  as  set  forth  in  section  276,  which  was  approved 
by  the  legislature,  and  recommended  to  the  public  prosecutor  as  a  proper  form 
to  be  observed  and  followed  in  preparing  an  indictment,  begins,  that  a  state- 
ment be  made  in  the  first  clause  uf  the  name  of  the  crime  intended  to  be 
charged.    The  intention  and  purpose  of  the  pleader  in  making  the  averments 
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of  fad  as  set  forth  in  this  indictment,  and  which  follow  the  general  accusation, 
were  made  for  the  manifest  purpose  of  stating  the  act  or  acts  which  consti- 
tute  the  offense  previouslj  charged,  and  upon  which  the  people  rely  to  secure 
«  conviction.  The  form  and  method  of  framing  an  indictment,  as  prescribed 
by  the  statute,  is  worthy  of  commendation  for  its  simplicity  and  ready  com- 
preliension  by  all  persons  who  have  a  reasonable  degree  of  intelligence,  and 
should  be  adhered  to  by  the  pleader  having  charge  of  prosecution.  Before 
setting  forth  any  of  the  acts  of  the  defendant  which  were  relied  upon  by  the 
prosecution  as  constituting  the  crime  charged  the  indictment  states  the  nat- 
ure and  character  of  the  business  in  which  the  defendants  were  interested, 
3ind  the  general  aims  and  objects  which  they  had  in  view  in  the  management 
ot  their  own  business,  and  the  gains  and  profits  they  receive  therefrom,  as 
well  as  those  which  they  in  the  future  hope  to  realize;  and  it  also  sttites  the 
nature  and  character  of  the  business  of  the  Buffalo  Lubricating  Oil  Company, 
where  it  was  located,  who  are  interested  in  the  same  as  shareholders,  for  the 
purposeof  disclosing  the  inducements  and  motivesof  the  accused  which  moved 
them  to  make  the  unlawful  combination  charged  upon  them.  These  state- 
ments were  doubtless  unnecessary  in  framing  the  indictment,  and  might  have 
been  omitted,  but  we  are  unable  to  see  that  they  in  any  way  misled  the  de- 
fendants, and  may  be  regarded  as  surplusage.  It  was,  however,  clearly  com- 
petent and  pertinent  for  the  people  to  prove  the  facts  as  alleged  as  bearing  on 
the  question  of  the  defendant's  guilt.  There  is  but  one  conspiracy  charged; 
■only  one  combination  is  alleged.  The  other  averments  set  forth  in  the  indict- 
ment, preceding  the  statements  as  to  the  overt  acts  done  and  committed  by 
the  defendant,  were  charged  as  the  means  agreed  upon  by  the  defendant 
by  which  to  accomplish  the  purpose  of  the  conspiracy.  If  a  conspiracy 
should  be  formed  with  one  aim  and  object  only,  altliough  the  means 
jigreed  upon  by  the  conspirators,  by  which  to  accomplish  the  single  purpose 
in  view,  were  many  and  various  in  their  character,  and  if  carried  out  would 
naturally  tend  to  produce  the  result  intended  by  their  use,  it  seems  very 
■clear  that  an  indictment  setting  forth  such  tacts  in  their  proper  order  in  one 
count  would  charge  but  one  offense.  The  successful  accomplishment  of  the 
alleged  conspiracy,  by  resort  to  the  means  set  forth  in  the  indictment,  oould 
not  Injure  the  business,  property,  or  estate  of  any  corporation  or  person,  ex- 
■cept  the  Buffalo  Lubricating  Oil  Company  and  its  sliareholders.  It  does  not  con- 
stitute a  conspiracy,  under  our  statutes,  for  persons  to  combine  together  to 
commit  a  trespass  upon  or  to  destroy  another's  property.  That  offense  now 
consists,  as  defined  by  the  statute,  of  a  combination  of  two  or  more  individuals 
to  commit  a  crime,  or  to  do  some  one  of  the  other  acts  mentioned  in  section  1C3 
of  the  Fenal  Code.  See,  also,  2  Rev.  St  marg.  p.  G92.  One  leading  principle  in 
the  law  relating  to  conspiracies  is  that  the  unlawful  agreement  constitutes  the 
gist  of  the  offense,  and,  when  the  nature  and  object  of  the  combination  is 
j>ruperly  charged  in  the  indictment,  the  other  allegations  should  be  limited  to 
^statement  of  the  means  adopted  by  the  accused  to  carry  out  the  conspiracy, 
and  the  overt  acts  committed  by  them  to  effect  the  purpose  intended.  Where 
an  indictment  for  conspiracy  does  not  show  that  tlie  object  of  the  conspiracy 
■comes  within  the  statutory  definition  of  the  crime,  it  should  contain  aver- 
■inents  showing  that  the  accused  intended  to  accomplish  the  end  aimed  at  by 
«riminal  means.  Lambert  v.  People,  9  Cow.  578;  Com.  v.  Wallace,  16  Gray, 
.222;  O'Connell  v.  Queen,  11  Clark  &  F.  155. 

The  learned  counsel,  in  support  of  his  argument,  contends  that  each  state- 
ment in  the  indictment,  as  to  the  means  agreed  upon  by  the  defendant  to  de- 
stroy the  prosecutor's  business  and  property,  is  a  separate  and  distinct  con- 
spiracy. The  fallacy  of  this  argument  is  easily  detected.  If  two  or  more 
persons  shall  conspire  to  destroy  the  separate  property  of  A.  and  B.,  by  means 
which  are  criminal  in  themselves,  and  the  destruction  of  A.'s  property  might 
t>e  accomplished  by  the  use  of  some  one  or  more,  but  not  all,  ot  the  means 
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agreed  upon,  vitbout  causing  any  injury  to  the  property  of  B.,  an  indict- 
ment charging  the  accused  with  conspiracy  to  destroy  tlie  property  of  both  A. 
and  B.  might  be  demurrable  on  the  ground  that  it  charges  more  tlian  one 
crime.  But  such  is  not  this  case.  If  the  argument  should  prevail,  it  would 
subject  the  conspirators  to  as  many  sepai-ate  indictments  and  trials  as  tber« 
were  separate  and  distinct  acts  agreed  upon  by  them  to  be  done  at  the  time  of 
forming  the  conspiracy,  as  the  means  by  which  to  accomplish  the  purpose  in- 
tended. The  law  does  not  expose  the  accused  to  any  such  consequences.  As 
the  agreement  is  the  gist  of  the  oSense,  there  can  be  but  one  trial  and  con- 
viction, where  there  is  but  one  agreement,  although  the  conspirators  may 
have  agreed  upon  a  variety  of  means  by  which  to  accomplish  their  purpose. 
Tlie  indictment  does  not,  by  any  fair  construction,  charge  but  one  conspiracy, 
— that  is,  it  allegi's  only  one  agreement;  and  all  the  other  allegations  and  aver* 
ments  relate  to  the  means,  the  way,  and  the  manner,  the.  conspiracy  should 
be  carried  out,  and  set  forth  the  overt  acts  done  by  them  in  their  eSurt  to  ac- 
complish the  purpose  of  the  combination.  If  these  views  are  correct,  ail  the 
other  questions  presented  by  the  appellant  Iiave  a  ready  solution  by  the  appli- 
cation of  the  general  rule  applicable  to  the  trial  of  any  indictment  whiek 
charges  but  one  offense. 

It  is  contended  by  the  learned  counsel  for  the  appellants  that,  as  the  indict- 
ment charges  an  indivisible  crime,  consisting  of  many  elements  which  are 
unified  by  the  form  of  the  allegations,  the  prosecution  cannot  succeed  without 
proving  all  the  elements  set  out  as  constituting  a  crime.  This  argument  fails 
to  recognize  the  legal  principle  which  has  been  already  stated,  that  the  gist  of 
the  offense  consists  in  the  agreement,  which  constitutes  but  a  single  act.  Tbe 
conspiracy  is  complete  when  the  combination  is  perfected.  It  is  never  neces- 
sary for  the  people  to  prove  all  the  allegations  in  the  indictment,  if  those  which 
are  supported  by  the  evidence  constitute  the  crime  charged  therein.  If  the 
crime  is  set  out  with  false  circumstances,  they  may  be  rejected  as  not  neces- 
sary to  be  proved.  Mr.  Phillips  says  it  is  a  "universal  principle,  which  runs 
through  tbe  whole  of  the  criminal  law,  that  it  will  be  suf&cient  to  prove  so 
much  of  tbe  indictment  as  charges  the  defendant  with  a  substantive  crime;" 
and  illustrates  the  rule  by  saying  "that,  in  an  indictment  for  murder,  the  mal- 
ice is  but  a  circumstance  in  aggravation,  and  may  be  rejected,  and  the  accused 
be  convicted  of  manslaughter. "  1  Phil.  Ev.  (7tli  London  Ed.)  202;  People  y. 
WhiU,  22  Wend.  167 ;  People  v.  Jackson,  3  Hill,  92.  The  true  rule  is  stated 
in  Bork  v.  People,  91  N.  Y.  13,  viz.:  "Where  an  offense  may  be  committed 
by  doing  any  one  of  several  things,  the  indictment  may,  in  a  single  count, 
group  them  together,  and  charge  the  defendant  to  have  committed  them  all, 
and  a  conviction  may  be  had  on  proof  of  tlie  commission  of  any  one  of  tbe 
things  witliuut  proof  of  the  commission  of  the  others."  See,  also.  People  v. 
Davit,  56  N.  Y.  95.  The  learned  counsel  for  the  appellant  cites,  in  support 
of  his  contention,  tlie  opinion  of  I^rd  Cliief  Justice  Tindal,  in  the  Case  of 
Qi'ConneU,  supra,  which  was  adopted  by  the  bouse  of  lords  so  far  as  he  dis- 
cussed the  question  now  under  consideration.  After  giving  that  case  careful 
examination,  I  must  be  permitted  to  say  that  I  think  that  the  propositions  of 
law  affirmed  in  that  case,  so  far  as  they  are  applicable,  fully  support  tbe  legal 
propositions  already  stated,  and  may  be  cited  in  support  of  the  order  overruling 
the  demurrer,  and  the  rulings  made  on  the  trial  of  this  indictment.  O'Con- 
nell  and  eight  others  were  indicted  for  conspiracy,  and  the  indictment  con- 
tained 11  counts.  Legal  questions  discussed,  so  far  as  the  same  are  pertinent 
to  this  case,  arose  upon  the  first  count,  and  for  brevity  the  case  may  be  exam- 
ined as  if  tbe  indictment  contained  but  one  count,  and  that  the  first.  In  that 
count  it  was  charged  that  the  accused  did  combine,  conspire,  confederate,  and 
agree  with  each  other,  *  *  «  and  created  discontent  and  disaffection 
among  tbe  queen's  subjects;  and  also  to  stir  up  jealousies,  hatred,  and  ill  will 
between  differentclasses  of  her  majesty's  subjects;    *    *    •   and  to  excite  dis- 
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content  and  disaffection  among  her  majesty's  subjects  serving  in  lier  majesty's 
army;  *  •  *  and  to  cause  and  to  procure,  and  aid  and  assist  in  causing 
and  procuring,  divers  subjects  *  *  *  unlawfully  and  seditiously  to  meet 
and  assemble  together  at  various  times,  and  at  different  places,  within  Ireland; 
*  *  *  and,  further,  to  bring  into  hatred  and  disrepute  the  courts  by  law 
established  in  Ireland  for  the  administration  of  justice,  and  to  diminish  the 
confidence  of  her  subjects  in  Ireland  in  the  administration  of  the  law  therein, 
with  the  intent  to  induce  her  majesty's  subjects  to  withdraw  the  adjudication 
of  their  differences  with,  and  claims  upon,  each  other  from  the  cognizance  of 
said  courts  by  law  established,  and  to  submit  the  same  to  the  judgment  and 
determination  of  other  tribunals  to  be  constituted  for  that  purpose.  The  court 
then  went  on  to  state  at  full  length  the  various  acts  which  were  alleged  as 
overt  acts  in  support  of  the  charge  of  conspiracy.  One  of  the  nine  defendants 
died  before  the  trial  was  moved;  the  others  pleaded  not  guilty.  By  their  ver- 
dict the  jury  found  that  all  the  defendants  did  conspire  and  agree  to  carry  out 
a  part  of  the  unlawful  schemes  set  out  in  the  indictment,  and  charged  therein, 
enumerating  them;  and  as  to  the  residue  of  the  said  indictment  they  found 
Thomas  Tierney  not  guilty.  The  jury  also  found  the  other  seven  of  the  con- 
spirators were  guilty  of  a  part  of  the  other  charges  set  out  in  the  indictment; 
and  as  for  the  remainder  of  the  charges  in  the  indictment,  they  found  that  four 
of  these  defendants  were  not  guilty,  and  tliat  three  of  the  defendants  were 
guilty  of  a  part  only  of  the  remainder  of  the  said  charges.  The  house  of  lords 
summoned  the  judges  to  hear  the  arguments,  and  to  give  their  advice  upon 
several  legal  propositions  which  were  formulated  by  the  lord  chancellor.  Lord 
Chief  Justice  Tindal  and  eigtit  others  attended.  The  legal  questions  sub- 
mitted were  in  the  form  of  questions,  and  among  them  was  the  following:  Is 
there  any,  and,  if  any,  what,  defect  in  the  findings  of  the  jury  upon  the  trial 
of  said  indictment,  and,  if  so,  is  tliere  any  sufficient  ground  for  reversing  the 
judgment  by  re;ison  of  any  defect  in  the  indictment,  or  of  tlie  findings  of  tlie 
jury  upon  said  indictment?  Lord  Tindal,  in  discussing  this  question,  stated 
that  all  the  judges  agreed  in  the  opinion  that  the  findings  of  the  jury  upon  the 
first  count  of  the  indictment  were  not  supportable  in  law,  upon  the  ground 
that  the  jury  not  only  found  the  eight  defendants  to  be  guilty  of  a  joint  con- 
spiracy charged  in  such  count,  but  also  found  a  certain  number  of  the  eight 
defendants  to  have  been  guilty  of  separate  and  distinct  conspiracies  under  that 
count.  The  reason  and  the  ground  for  his  opinion  is  stated  as  follows:  "That 
the  first  count  of  the  indictment  charges  one  conspiracy  and  one  unlawful 
agreement,  and  no  more  than  one,  against  all  the  defendants  in  such  count, 
so  the  jury  could  find  only  one  conspiracy  or  unlawful  agreement  on  that  count; 
for  though  it  was  competent  for  the  jury  to  find  one  conspiracy  under  that 
count,  and  to  have  included  in  that  finding  all  or  any  number  of  the  defend- 
ants, yet  it  was  not  competent  to  find  some  of  the  defendants  guilty  of  a  con- 
spirac}'  to  effect  one  or  more  of  the  objects  stated,  and  others  of  the  defendants 
guilty  of  a  conspiracy  to  effect  others  of  the  objects  stated;  because  that  is,  in 
truth,  finding  several  conspiracies  on  a  count  which  charges  ouly  one.  The 
indictment  contains  one  charge;  the  jury  cannot  find  more  than  one." 

On  comparing  the  first  count  in  tliat  indictment  with  the  one  now  here,  it 
will  be  observed  that  they  are  substantially  alike  in  their  construction.  The 
lord  chief  justice,  in  support  of  his  argument  that  there  was  but  one  conspir- 
acy charged  in  the  first  count  of  the  indictment,  stated  that  "the  crime  of  con- 
spiracy is  complete  if  two,  or  more  than  two,  should  agree  to  do  an  illegal  act; 
that  is',  to  effect  something  in  itself  unlawful,  or  to  effect,  by  unlawful  means, 
something  which  may  be  in  itself  indifferent,  or  even  lawful.  *  *  *  It 
has  accordingly  been  always  held  to  be  the  law  that  the  gist  of  the  offense  of 
conspiracy  is  tlie  bare  engagement  and  association  to  break  the  law,  whether 
any  act  be  done  in  pursuance  thereof  by  the  conspiracy  or  not. "  These  reasons 
*.,)!«  irin/iiPHtn  thfl  indictment  before  n«  aflrainst  th«  nharae  of  diinlioif.v.     Tt 
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was  unnecessary  for  tbe  people  to  prove  that  the  defendants  who  were  con- 
victed committed  all  the  unlawful  acts  which  they  conspired  to  do.  If  they 
did  any  one  of  them,  their  complete  guilt  was  established.  Under  our  statutes, 
a  conspiracy — that  is,  the  entering  Into  the  confederation  merely— Is  not  an  in- 
dictable offense,  except  when  the  agreement,  by  Its  terms,  is  to  commit  a  fel- 
ony upon  the  pereon  of  another,  or  to  commit  arson  or  burglary,  unless  some 
overt  act  besides  such  agreement  is  done  to  effect  the  object  thereof.  *  *  * 
Sections  168,  171,  Pen.  Code. 

Tbe  court  was  requested  to  charge  the  jury  that  a  conspiracy  merely  to  in- 
jure a  private  person,  by  an  act  not  ciiminal  within  itself,  does  not  come  within 
the  statute  forbidding  a  conspiracy  to  injure  trade  and  commerce,  which  was 
refuseJ,  and  an  exception  taken.  That  exception  was  argued  on  the  motion 
for  a  new  trial  before  tbe  judge  who  presided  at  the  oyer  and  terminer,  'and 
he  held  that,  while  the  request  was  correct  as  a  legal  proposition,  he  had 
charged  the  jury  to  that  effect  before  the  request  was  made,  and  for  that  reason 
tlie  exception  was  not  available  to  secure  a  new  trial.  Upon  the  argument  of 
this  appeal  the  question  presented  by  that  exception  has  not  been  argued  by 
the  counsel  for  the  appellant,  and  was  well  answered  in  tbe  opinion  of  the 
learned  trial  juUge,  which  is  printed  with  the  case.  Tbe  conviction  and  tbe 
Judgment  entered  thereon  are  affirmed.    All  concur. 


MoLbod  «.  Maloney  et  al. 
{Supreme  Court,  General  Term,  Fifth  Department    January  11, 188B.) 

L  TBOVBK  A2n>  CONVEItSION— EQUFTAfiLB  DEFKNSES — RESCISSION  OF  CONTKAOT. 

Defendants  sold  certain  property,  agreeing  to  accept  In  part  payment  the  pur- 
chaser's notes,  indorsed  by  a  tnird  person.  The  notes  were  delivered  properly  In- 
dorsed, but  without  the  signature  of  the  purchaser,  and  the  omission  was  not  dis- 
covered by  defendants  until  after  a  portion  of  the  property,  about  equal  In  amount 
to  a  cash  payment  made  at  the  time  of  the  sale,  had  been  consumed,  when  defend- 
ants took  possession  of  the  unoonsumed  portion,  the  Indorser  having  refused  to  per- 
mit the  purchaser  to  sign  the  notes.  There  was  evidence  that  the  omission  of  the 
signature  was  with  fraudulent  intent.  Held,  in  tarover  by  the  purchaser,  that  de- 
fendants could  not  avail  themselves  of  their  equitable  right  to  have  the  contract 
rescinded  under  Code  Civil  Proc.  N.  T.  1 607,  providing  that  a  defendant  may  set 
forth  in  his  answer  as  many  defenses  as  he  has,  whether  legal  or  equitable,  where 
the  answer  did  not  ask  for  rescission,  or  offer  to  refund  the  money  paid  thereon. 
%.  Same— Pleading — ^Denial  or  Complaint. 

Where  in  such  action  the  complaint  sets  out  the  bill  of  sale  of  the  property,  show- 
ing an  unconditional  transfer,  and  an  acceptance  of  the  property  by  plaintiff,  an 
answer  which  denies  each  and  every  allegation  of  the  complaint  not  "nereinaiter 
specifically  admitted  or  explained, "  and  which  then  states  the  substance  of  the  bill 
of  sale,  and  sets  out  the  circumstances  of  its  delivery,  and  of  the  delivery  of  the 
notes,  does  not  put  in  issue  the  question  as  to  whether  there  was  a  mutual  intenUon 
at  the  time  of  the  sale  to  transfer  title. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Edward  J.  McLeod  against  John  Maloney  and  Patrick  McCoy. 
Defendants  appeal  from  a  judgment  for  plaintiff,  and  also  from  an  order  de- 
nying a  motion  for  a  new  trial. 

Argued  before  Bakker,  P.  J.,  and  Haioht,  Bbadlet,  and  Dwiqht,  JJ. 

S.  M.  Ashley,  for  appellant.    John  E.  Pound,  for  respondent. 

Bahkbr,  F.  J.  Tbe  action  is  trover  for  tbe  conversion  of  a  quantity  of 
ice.  The  defendants  were  the  original  owners  of  the  ice,  having  secured  and 
stored  the  same  in  an  ice-house  owned  by  a  third  party  The  defendants,  by 
an  instrument  in  writing,  sold  and  conveyed  the  ice  to  the  plaintiff  for  the 
price  of  $325,  and  who  took  possession  of  the  same;  and  before  the  time  of 
conversion  complained  of  he  had  sold  and  consumed  a  portion  of  the  ice.  By 
tbe  terms  of  the  agreement  the  plaintiff  was  to  make  a  cash  payment  of  $100, 
and  to  sive  his  time  notes  for  the  payment  of  the  balance,  to  be  indorsed  by 
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Michael  McMahon.  The  plaintiff  paid  at  the  time  of  the  execution  of  the 
contract  868.45,  as  part  of  the  cash  payment,  the  defendants  waiving  the  im- 
mediate payment  of  the  balance.  Notes  were  prepared  by  the  defendant  for 
the  remainder  of  the  purchase  price,  and  they  were  iianded  to  the  plaintiff,  to 
be  executed  by  him,  and  also  for  indorsement  by  McMahon.  They  were  in- 
dorsed  by  McMahon,  and  delivered,  unsigned  by  the  plaintiff,  to  the  defend- 
ant, who  received  the  same  believing  that  they  bad  been  properly  signed  by 
the  plaintiff.  Before  either  of  the  notes  fell  due,  the  defendants  discovered 
that  the  notes  were  unexecuted  by  the  plaintiff,  and  they  immediately  applied 
to  him  to  sign  and  execute  the  same  with  the  approval  of  the  indorser.  On 
application  being  made  to  McMahon,  be  refused  to  give  his  consent  that  the 
plaintiff  might  sign  the  notes  and  he  remain  liable  thereon  as  indorser.  The 
defendants  thereupon,  without  consent  of  the  plaintiff,  took  possession  of  the 
ice  in  the  ice-house.  The  defendants  have  not  returned  or  offered  to  pay  to 
the  plaintiff  any  portion  of  the  money  paid  on  the  contract  at  the  time  of  its 
execution.  The  proof  tended  to  show  that  the  portion  of  the  ice  consumed 
by  the  plaintiff  while  the  same  was  in  his  possession  was  equal  in  value  to  the 
money  paid  by  him  on  the  contract.  The  defendants  claimed  on  the  trial,  and 
the  proofs  tended  to  show,  thut  the  plaintiff  omitted  to  sign  the  notes,  and 
delivered  the  same  to  the  defendants  in  that  condition,  with  the  intent  to 
cheat  and  defraud  them,  and  to  acquire  the  possession  of  the  ice  without  de- 
livering to  them  his  notes,  duly  indorsed  by  McMahon,  so  that  he  might  be 
charged  as  indorser  in  the  event  that  the  same  were  not  paid  at  maturity. 
These  facts  present  the  legal  proposition,  could  the  defendants  rescind  the 
contract  of  sale  on  the  ground  of  fraud,  without  repaying,  or  offering  to  do 
so,  the  money  which  the  plaintiff  had  paid  thereon  as  a  portion  of  the  pur^ 
chase  piice  ?  It  is  a  general  rule  that  a  party  who  seeks  to  rescind  a  contract, 
into  which  he  had  been  induced  to  enter  by  fraud,  must  restore  to  the  other 
party  whatever  he  has  obtained  by  virtue  of  the  contract.  Qould  v.  Bank, 
86  N.  Y.  75.  The  reason  of  the  rule,  as  stated  in  Thayer  v.  Turner,  8  Mete. 
550,  is  that  the  defrauded  party,  so  far  as  it  is  in  his  power,  shall  put  the 
other  party  in  statu  quo,  by  restoring  to  and  revesting  in  him  his  former 
property,  without  putting  him  to  an  action  to  recover  it  before  he  can  exer- 
cise his  right  to  take  back  the  property  sold,  or  bring  an  action  for  it.  On  the 
argument  the  rule  and  the  reason  of  it  was  admitted  by  the  learned  counsel 
for  the  defendants.  The  defendants  intended  to  part  with  the  title  to  the  ice 
when  they  made  their  contract  with  the  plaintiff,  and  by  the  terms  of  it  the 
title  to  the  property  was  transferred  to  their  vendee,  and  it  remained  in  him 
when  this  action  was  commenced,  for  the  reason  that  tlie  defendants  had  not  re- 
scinded tlie  contract.  It  is  well  settled  that  where  a  contract  is  induced  by  fraud 
that  fact  does  not  render  it  void,  or  prevent  the  property  from  passing,  bat 
gives  the  defrauded  party  the  right,  on  discovering  the  fraud,  to  elect  whether 
he  will  continue  to  treat  the  contract  as  binding,  or  determine  it,  and  resume 
his  property.  Potoera  v.  Benedict,  88  N.  Y.  609.  But  the  defendants  con- 
tend that,  as  they  had  in  fact  regained  possession  of  the  property  before  this 
action  was  commenced,  the  rights  of  the  parties  should  be  adjudicated  upon 
equitable  principles,  the  same  as  if  they  had,  before  this  action  was  com- 
menced, brought  an  action  in  their  own  behalf  in  a  court  of  equity  for  a  rescis- 
sion of  the  contract  on  the  ground  of  fraud:  and,  as  the  value  of  the  ice 
consumed  by  the  plaintiff  was  equal  to  the  amount  of  the  money  paid  on  the 
contract,  they  were  entitled  to  an  affirmative  judgment  rescinding  the  con- 
tract without  restoring  the  money  they  had  received  on  the  contract  of  aale. 
The  last  part  of  this  proposition  is  undoubtedly  sound;  but  the  question  is.  are 
they,  in  this,  in  a  position  to  avail  themselves  of  tbe  equitable  rule  whidi  tfaey 
invoke  ?  I  think  not.  The  defrauded  party  may  bring  an  action  in  equity 
to  have  the  contract  rescinded,  and  have  full  relief  granted  to  him  upon  equi- 
table principles.    Such  an  action  dues  not  proceed  upon  the  ground  tliat  the 


Digitized  by 


Google 


Sup.  Ct.]  u'leod  v.  malokey.  619 

contract  has  been  reacinded.  but  is  an  action  for  the  resciaaion  of  the  contract. 
In  snch  an  action  it  is  aufflcient  for  the  defendant  to  offer  to  return  to  the  de- 
fendant what  he  may  have  received  on  his  contract,  or,  if  for  any  reason  he 
cannot  restore  the  identical  property  received,  to  mal^e  a  just  compensation 
therefor  in  money,  and  the  rights  of  the  parties  can  be  fully  regulated  and 
protected  in  the  judgment  to  be  entered.  AUerton  v.  Allerton,  50  N.  Y.  670; 
Qovld  V.  Bank,  tupra.  The  defendants  contend  that,  by  tlie  provisions  of 
section  507  of  the  Code  of  Civil  Procedure,  which  provides  that  the  defend- 
ant may  set  forth  in  his  answer  as  many  defenses  or  counter-claims,  or  both, 
as  he  has,  whether  they  are  such  as  were  formerly  denominated  legal  or  equi- 
table, be  should  be  permitted'  in  this  action  to  avail  himself  of  his  equitable 
rights  the  same  as  if  he  had  brought  an  action  in  equity  for  a  rescission  of  the 
contract;  and  as  the  plaintiff  has  consumed  some  of  the  ice,  sufficient  in  value 
to  repay  him  the  money  be  advanced  on  the  contract,  that  fact  should  Itave  de- 
feated any  recovery  in  this  action,  if  the  jury  found  the  charge  of  fraud  was 
sustained. 

In  their  answer  the  defendants  did  not  ask  for  a  rescission  of  the  contract, 
nor  offer  to  refund  the  money  paid  thereon.  Whatever  may  be  the  true  con- 
struction to  be  given  to  the  answer  with  a  view  of  ascertaining  the  precise 
nature  and  character  of  the  defense  intended  to  be  interposed  thereby,  it  is 
clear  that  the  defendants  did  not  regard  the  contract  as  rescinded,  nor  ask 
for  a  judgment  thatit  besodeclared.  The  answer  states,  among  other  things, 
tliat  after  the  defendants  discovered  that  the  notes  had  not  been  executed  by 
the  plaintiff,  they  re-presented  the  notes  to  the  plaintiff,  and  requested  and 
demanded  that  he  sign  the  same,  and  thereby  complete  the  purchase  of  said 
ice  pursuant  to  the  agreement;  and  the  said  defendant  refused  to  sign  the 
same,  or  to  pay  the  balance  of  $1U0,  and  complete  the  purchase  of  the  said  ice 
pursuant  to  the  agreement;  and  thereupon  the  defendants  refused  to  allow 
the  plaintiff  to  remove  the  ice  until  he  should  sign  and  execute  said  notes  ac- 
cording to  his  agreement,  and  thereby  complete  tbe  purchase  of  said  ice. 
They  also  allege  that  at  the  time  they  discovered  that  the  notes  had  not  been 
signed  and  executed  as  provided  by  the  written  contract,  the  plaintiff  had  re- 
moved a  quHntity  of  the  ice,  which  was  of  the  value  of  $75,  and  that  the  sea- 
son for  tbe  sale  of  the  ice  had  then  passed,  and  the  defendants  were  unable  to 
dispose  of  the  same,  and  that  it  remained  on  their  liands  unsold,  and  greatly 
wasted,  and  that  by  reason  of  the  plaintifTs  failure  to  complete  his  purcliase 
of  tbe  said  ice  as  aforesaid  they  had  been  damaged  in  the  sum  of  $250,  and 
demand  judgment  for  that  sum  against  the  plaintiff,  with  costs.  If  the  de- 
fendants had  suffered  any  damage  by  reason  of  the  plaintiff's  fraud,  they 
would  have  constituted  a  good  counter-claim,  for  the  reason  thai  it  would  be 
connected  with  the  plaintiff's  cause  of  action,  within  the  rule  as  stated  in 
Carpenter  v.  Insurance  Co.,  93  N.  Y.  552,  although  the  plaintiff's  action  was 
in  tort.  For  instance,  if  the  plaintiff  was  insolvent,  and  an  indorsement  of 
bis  note  by  a  responsible  party  was  necessary  to  secure  to  the  defendants  the 
payment  of  the  purchase  money,  then  they  would  have  been  entitled,  on  prov- 
ing those  facts,  to  have  offS"t  against  the  plaintiff's  demand  the  damages 
arising  from  the  failure  to  receive  the  security  as  agre«;d  upon  by  the  contract 
of  sale.  We  think  the  ruling  of  tbe  trial  judge  was  correct,  that  tho  only 
question  for  the  jury  was  the  value  of  the  ice. 

The  defendants  asked  the  court  to  submit  to  the  jury,  as  a  question  of  fact 
for  them  to  decide,  whether  or  not  the  transactions  between  the  plaintiff  and 
the  defendants  was  with  tbe  mutual  intention,  that  is,  at  the  time  of  the  de- 
livery of  tbe  bill  of  sale,  of  transferring  tbe  title  of  the  property  to  the  plain- 
tiff. This  the  court  declined  to  charge,  and  the  defendants  excepted.  This 
ruling  presents  the  question  whether  the  defendants'  answer  put  in  issue  any 
of  the  material  averments  of  the  complaint.  The  complaint  states  a  perfect 
cause  of  action  in  tort.    It  alleges  that  the  plaintiff  purchased  of  tbe  defend- 
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ants  all  the  Ice  in  the  store-hoase  mentioned  for  the  snm  of  $325;  and  that 
they  signed  and  delivered  to  him  a  bill  of  sale  of  the  ice,  setting  ont  a  copy 
thereof,  which  recites  that  for  and  in  consideration  of  the  sum  of  $325,  to 
them  in  hand  p>aid,  "we  hereby  sell,  assign,  and  set  over  to  £dn-ard  McLeod 
*  •  *  the  ice  now  stored  in  the  ice-house,  *  *  •  together  with  the 
free  use  of  the  building  in  which  the  said  ice  is  now  stored  until  the  15th  day 
of  November,  1887,  to  hare,  hold,  and  own  said  ice,  and  every  part  thereof, 
and  the  use  of  said  ice-house  and  all  our  rights  and  privileges  for  and  dur- 
ing the  time  aforesaid."  By  the  terms  of  the  contract  the  plaintiff  was  to 
pay  $100  in  cash,  and  the  balance  to  be  secured  by  two  notes,  as  already 
stated,  and  that  he  paid  on  and  towards  the  $100  the  sum  of  $68.45,  and  made 
the  promissory  note  as  stipulated  in  the  contract,  and  delivered  them  to  the 
defendants,  and  they  received  the  same  in  payment  for  the  ice  and  the  privi- 
leges of  the  ice-house,  and  then  and  tliere  surrendered  up  and  delivered  said 
ice  to  tiie  plaintiff,  and  that  he  then  and  there  received  the  same.  Ittlien  al- 
leges the  wrongful  conversion  and  taking  uf  the  ice  by  the  defendants,  and 
the  value  thereof .  The  defendants,  in  the  first  clause  of  their  answer,  "deny 
each  and  every  allegation  contained  therein,  and  not  hereinafter  speciflcally 
admitted  or  explained."  In  their  second  answer  they  recite  the  negotiations 
between  themselves  and  the  plaintiff,  which  led  to  the  making  of  the  written 
agreement,  "as  stated  in  said  complaint,"  and  thereupon  the  defendants 
caused  to  be  prepared  a  bill  of  sale  containing  the  substance  of  the  said  agree- 
ment, and  tliat  they  signed  and  executed  the  same,  and  presented  it  to  the 
plaintiff  with  the  promissory  note,  and  requested  him  to  execute  the  notes 
and  pay  the  money,  as  provided  in  such  agreement;  that  the  plaintiff,  with 
the  intention  of  deceiving  the  defendants,  delivered  the  notes  to  the  defend- 
ants unexecuted,  indorsed  by  McMahon,  with  the  intent  of  defrauding  the 
defendants,  and  of  obtaining  possession  of  the  ice,  and  that  they  received  the 
notes  inadvertently,  believing  that  they  had  been  signed  and  executed  by  the 
plaintiff  in  accordance  with  the  agreement,  and  were  good  and  valid  legal  paper. 
The  other  parts  of  the  answer  have  been  already  substantially  stated.  This 
answer  presented  no  issue  for  trial,  except  the  one  of  fraud  alleged  therein.  All 
technical  rules  of  pleadings  are  abolished  by  the  Code,  and  the  form  of  denial 
adopted  by  the  defendants  in  their  answer  is  permitted,  but  it  cannot  be  com- 
mended, as  it  often  leads  to  doubt  and  uncertainty  as  to  the  averments  in  the 
complaint  which  are  intended  to  be  denied.  We  thinli  that  the  answer  con- 
stitutes an  explanation  of  every  fact  stated  in  the  complaint  relative  to  the 
making  and  delivery  of  the  contract,  as  well  as  the  delivery  of  the  possession 
of  the  ice  and  ice-house  to  the  plaintiff,  and  also  as  to  the  circumstances  con- 
nected with  the  making  and  delivery  of  the  notes,  and  gives  a  reason  for  their 
action  in  resuming  possession  of  the  ice  and  ice-house,  and  therefore  the  ma- 
terial allegntions  in  the  complaint  were  excepted  from  the  denial  contained  in 
the  answer.  The  allegations  which  are  denied  by  this  answer  are  those  only 
wtiii-h  are  not  explained  by  the  statements  contained  therein,  as  to  the  cir- 
cumstances connected  with  the  making  oC  the  contract,  and  the  delivery  of 
the  property  which  was  the  subject  of  the  sale.  A  construction  of  doubtful 
or  uncertain  allegations  in  a  pleading,  which  enables  a  party  by  thus  pleading 
to  throw  upon  his  adversary  the  hazard  of  interpreting  their  meaning,  is  no 
more  allowable  now  than  formerly;  and.  when  a  pleading  is  susceptible  of 
two  meanings,  that  shidi  be  taken  which  is  most  unfavorable  to  the  pleader. 
Every  allegation  in  the  complaint  is  alluded  to  and  explained  by  the  answer. 
It  was  not  contended  on  the  trial  by  the  defendants  thiat  they  had  not  in  fact 
delivered  the  ice  to  the  plaintiff  under  and  by  virtue  of  the  contract.  The 
construction  which  we  have  put  upon  the  answer  is  fully  supported  by  the 
case  of  Clark  v.  Dillon,  97  N.  Y.  870.  If  these  views  are  correct  as  to  the 
effect  of  the  answer,  then  none  of  the  exceptions  which  have  been  argued  were 
well  taken.    Judgment  affirmed.    All  concur. 
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In  re  Harris'  Estate. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 1889.) 

1.  AmiomcENT — Vai.iditt — Fiin>iNos  of  Repsbbe. 

Findings  of  a  referee  that  certain  representations  sod  statements  were  made  to 
Induce  the  assignment  of  a  debt,  without  a  finding  or  a  request  to  find  that  such 
statements  and  representations  were  false,  do  not  show  that  the  assignment  was 
procured  by  fraud. 

%.  AssiOMMBNT  FOB  Benbvit  OF  Cbbditobs— AssioNBa— AocouKTnro — Rbfbbenob. 

Oeneral  rule  of  practice  80,  requiring  the  testimony  to  be  si^ed  by  the  witnesses 
"in  referenoes  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  computing 
the  amount  due  in  foreclosure  cases, "  does  not  apply  to  the  statutory  proceeding 
before  a  referee  to  settle  the  accounts  of  an  assignee  for  the  benefit  of  ^editors. 

Appeal  from  Steuben  county  court. 

Appeal  by  Oelestla  V.  Harris  from  certain  provisions  of  an  order  conflrm- 
ing  the  report  of  a  referee  appointed  to  pass  upon  the  accounts  of  Edwin  J. 
Cletiin,  assignee  for  the  benefit  of  creditors  of  William  H.  Harris,  and  direct- 
ing the  distribution  of  the  assets  among  the  creditors;  also  from  an  order  de- 
nying a  motion  to  set  aside  the  report  on  the  ground  of  alleged  irregularities 

General  rule  of  practice  SO,  referred  to  in  the  opinion,  requfres  that,  "in 
references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  computing 
the  amount  due  in  foreclosure  cases,  the  testimony  of  the  witnesses  shall  b« 
signed  by  them,  and  the  report  of  the  referee  shall  be  Bled  with  the  test!  • 
mony,"  etc. 

Argued  before  Barker,  P.  J.,  and  Haioht,  Bradley,  and  Dwiqht,  JJ. 

John  B.  CHriffin,  for  appellant.  Irving  Payne,  tot  respondent  Hollands 
D.  L.  Benton,  for  assignee. 

Per  Citbiam.  After  a  careful  examination  of  this  case,  we  are  unable  to 
discover  any  sufficient  reason  for  disturbing  the  order  of  distribution,  as  rec- 
ommended by  the  referee  and  confirmed  by  the  county  court.  A  brief  state- 
ment will  present  the  material  questions  of  fact  in  dispute,  as  well  as  the  legal 
propositions  involved  in  the  controversy.  Mrs.  Harris,  the  appellant,  is  the 
wife  of  the  assignor,  and  her  debt  against  ber  husband,  in  the  amount  of 
•1,000,  is  preferred  above  all  other  creditors,  except  tliose  who  are  first  to  b« 
paid  under  the  statute.  The  assets  distributed  were  sufficient  in  amount  to 
pay  her  claim  in  full.  '  On  the  accounting  the  respondent  George  HoUands 
claimed  that  one-half  of  that  sum  should  t>e  paid  to  him  as  the  assignee  of 
Mrs.  Harris,  and  the  order  so  provided.  The  assignment  under  wliich  b» 
claims  is  in  writing,  and  in  form  is  sufficient  to  convey  to  Hollands  one-half 
of  the  said  indebtedness,  and  to  authorize  its  payment  by  the  assignee.  The 
grantingclause  of  the  assign  mentis,  viz.:  "The  saidCelestia  Y  Harrishereby 
sells,  assigns,  transfers,  sets  over,  and  conveys  to  the  said  George  Hollands 
all  her  right,  title,  claim,  and  interest  in  and  to  a  certain  debt  and  demand; 
*  *  *  and  the  said  £.  J.  Cleflin  is  hereby  authorized  and  directed  to  pay 
said  Hollands  all  sumb  of  money  which  would  otherwise  be  paid  to  said  Celestia 
y. Harris  under  said  assignment,  and  to  take  his  receipt  and  discharge  there- 
for." Mrs.  Harris  claims  that  she  was  indnced  to  make  the  transfer  by  rea- 
son of  certain  false  and  fraudulent  representations  made  by  Hollands  and 
others,  acting  with  him  and  for  him,  to  the  effect  that  the  assignment  made 
by  her  husband  was  fraudulent  and  void  in  law;  and,  unless  she  assigned  to 
Hollands  one-half  of  her  claim,  he  would  institute,  or  cause  to  be  instituted, 
legal  proceedings  to  have  the  same  set  aside  as  fraudulent  and  void,  and  by 
that  means  sbe  would  lose  her  debt,  as  her  husband  was  insolvent,  and  ttnabl* 
to  pay  the  same  otherwise  than  as  provided  by  the  said  assignment 

We  liave,  for  the  purposes  of  tliis  appeal,  assumed  that  the  appellant  did  in 
proper  form  and  manner  present  thequestionof  fraud  to  the  court  below,  that 
the  same  might  be  tried  and  determined  by  the  referee.    It  was  not  shown 
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upon  the  hearing,  nor  did  the  referee  find,  that  the  general  assignment  was 
fraudulent  and  void  for  any  reason.  It  was  not  found  by  the  referee  as  a 
fact,  nor  was  he  requested  to  find  by  the  appellant,  that  the  statements  and 
representations  made  by  Hollands  were  false  and  fraudulent,  and  made  witii 
the  intent  to  cheat  and  defraud  the  appellant.  The  referee  was  requested  to 
make  certain  findings,  which,  in  the  form  they  were  presented  to  the  referee, 
consisted  of  statements  made  by  Hollands  to  the  appellant  during  the  negotia- 
tions which  resulted  in  the  transfer  by  the  appellant  to  him  of  one-IuUf  of  her 
claim.  We  refer  particularly  to  the  proposed  findings  Nos.  2,  3, 4,  5.  and  13; 
such  requests  being,  in  substance,  restatements  of  portions  of  the  evidence, 
but  not  a  request  for  a  general  finding  of  fact,  as  a  conclusion  drawn  from 
the  evidence,  that  the  statements  and  representations  were  false  and  untrue, 
and  made  witli  an  intent  to  cheat  and  defraud,  and  therefore  they  do  not  au- 
thorize the  legal  conclusion  that  the  assignment  was  fraudulent  and  void. 
The  appellant  claims  nothing  which,  if  true,  would  in  the  law  vitiate  the 
transaction  between  herself  and  Hollands,  except  the  one  already  stated,  that 
she  was  cheated  and  defrauded  by  his  misrepresentations.  If  the  assignment 
made  by  the  appellant  is  permitted  to  stand,  then  that  part  of  the  order  direct- 
ing payment  to  Hollands  of  one-half  of  the  amount  of  her  debt  against  the  as- 
signor was  correct,  and  supported  by  the  assignment,  and  the  county  court 
had  jurisdiction  to  direct  its  payment.  Tn  re  Morgan,  99  N.  Y.  145, 1  N.  E. 
Rep.  406.  Where  a  party  seeks  to  set  aside  an  executed  transfer  of  property 
on  the  ground  of  fraud,  the  relief  can  only  be  granted  by  a  court  of  equity,  or 
by  some  tribunal  possessing  equity  powers  in  the  particular  matter  by  legisla- 
tive authorization.  By  section  22  of  the  assignment  act  it  is  provided  that 
all  orders  or  decrees  in  proceedings  under  the  act  shall  have  the  same  force  and 
effect,  and  may  be  entered,  docketed,  enforced,  and  appealed  from,  the  same 
as  if  made  in  an  original  action  brought  into  county  court.  Chapter  466,  Laws 
1877,  as  amended  by  chapter  318,  Laws  1878;  In  re  Morgan,  supra.  The 
powers  of  this  court  on  appeal  from  a  judgment  or  order  rendered  by  a  county 
court  are  prescribed  in  section  1340  of  the  Code  of  Civil  Procedure,  as  amended 
in  the  year  1888.  Without  considering  whether  this  amendment  enlarges  onr 
jurisdiction  in  the  matter  now  before  us,  we  have  examined  the  exceptions 
taken  to  the  referee's  refusal  to  find  as  requested  by  the  appellant,  and,  after 
examining  all  the  evidence,  we  are  satisfied  that  none  of  his  refusals  to  find 
are  against  the  weight  of  evidence. 

The  point  is  made  that  the  evidence  of  the  several  witnesses  examined  be- 
fore the  referee  was  not  signed  by  them,  and  filed  with  the  referee's  report,  as 
required  by  standing  rule  No.  30  of  this  court.  That  rule  does  not  apply  to 
proceedings  of  this  character,  which  are  special  and  statutory.  We  have  be- 
stowed attention  on  the  numerous  other  points  made  by  the  learned  counsel 
for  the  appellant,  and  fail  to  discover  any  error  which  should  lead  to  a  re- 
vei-sal  of  either  of  the  orders  appealed  from.  Both  orders  affirmed,  with  $10 
costs  and  disbursements. 


Welch  t.  Woodhttfp  et  eA. 

{Supreme  Covrt,  Oeneral  Term,  lyth  Deportment.    Jsmiaiy  11, 1889.) 

Tbdsts — Duties  ot  Tbubtbk — ^Exeoution  BaiiB — AaaNT  fob  Pdbohasbr. 

An  execution  was  levied  on  all  the  personalproperty  of  a  manufacturing  corpo- 
ration, and  the  day  before  the  sale  defendant  H.  purchased  the  judgment,  at  the  so- 
lioitation  of  defendant  W.,  who  was,  as  H.  Imew,  one  of  the  tmstees  ana  the  gen- 
eral manager  of  the  company.  H.  made  no  examination  of  the  property,  and  was 
ignorant  of  its  value.  He  attended  the  sale,  and  as  fast  as  the  artidee  were  put  up 
he  bid  whatever  amount  W,  marked  on  a  memorandum,  and  became  the  purcnaser ; 
the  total  price  being  much  less  than  the  Etctnal  value.  Porsnant  to  an  agreemeni 
when  he  bought  the  judgment,  W.  leased  him  the  plant  and  aoted  aa  his  amnt  in 
manufacturing  the  stookbought  at  the  sale.  W.  made  no  aflort  to  advertiaa  ^a  sale, 
though  there  were  other  factories  of  the  some  kind  in  the  vioini^,  and  much  of  the 
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property  levied  on  had  a  cash  market  value,  and  there  was  no  one  present  to  com- 
pete in  the  bidding.  Held,  that  W.  acted  at  the  sale  as  the  agent  of  the  pnrchaser, 
and  that  a  judgment  that  the  sale  was  valid  could  not  be  sustained. 

a.   BUaOOIIOK— VAtlDITT  OP  SAtB— DUTT  OF  ShBBIFF. 

A  disregard  hy  the  sheriS  of  the  requirements  of  Code  Civil  Froc.  N.  Y.  {  1428, 
that  personal  property  sold  under  execution  must  be  offered  for  sale  in  such  lots  or 
parcels  as  are  calculated  to  bring  the  highest  price,  and  must  be  offered  for  sale  in 
the  presence  and  view  of  those  in  attendance,  renders  the  sale  voidable  by  the 
debtor. 

Appeal  from  special  term,  Erie  countj. 

In  an  action  In  the  supreme  court  prosecuted  for  that  purpose, and  in  May, 
1885,  the  property  of  the  Niagara  Palls  Paper  Manufacturing  Company  was 
sequestrated ,  and  directed  to  -be  distributed'  among  its  creditors,  and  the 
plaintiff,  Thomas  B.  Welch,  was  appointed  the  receiver,  with  instructions  to 
carry  out  the  provisions  of  the  judgment.  In  October,  1883,  the  Oroclcer 
National  Bank  recovered  a  judgment  ngainst  the  company  for  the  sum  of 
86,309.20,  and  in  November,  1884,  an  execution  was  issued  thereon  to  the 
sherifl  of  Niagara  county,  who  levied  upon  all  the  personal  property  of  the 
defendant,  which  was  advertised  to  be  sold  on  the  12tb  day  of  December  fol- 
lowing. On  the  11th  day  of  December,  1884,  the  defendant  H.  Melville  Hanna 
purchased  the  said  jadgment,  and  on  the  day  following  all  the  personal  prop- 
erty levied  upon  was  sold  on  the  execution,  and  Hanna  became  the  purchaser 
on  bids  whicli  aggregated  the  sum  of  $8,175.  At  the  time  of  such  levy  and 
sale  the  judgment  was  a  lien  upon  real  estate  owned  by  the  said  company, 
which,  at  that  time,  bad  been  appraised  under  the  provisions  of  an  act  of  the 
legislature  appropriating  certain  lands  in  the  village  of  Niagara  falls  for  a 
state  reservation,  and  the  sum  awarded  as  the  value  of  such  property  was 
•15t>,000;  but  no  appropriations  bad  been  made  by  the  state  for  tlie  payment 
of  the  same,  but  one  was  afterwards  made,  and  the  balance  of  said  judgment 
was  paid  to  said  Hanna  out  of  such  appropriation.  The  personal  pi'operty 
■old  consisted  of  stock  on  hand  suitable  to  use  in  the  manufacture  of  paper, 
material  In  the  prooeasof  manufacture,  paper  in  stock  ready  for  market,  teams 
and  wagons,  and  a  large  quantity  of  miscellaneous  articles  in  use  in  carrying 
on  the  buaines8,~all  of  which  the  trial  court  found  to  be  of  tlie  nominal  value 
of  812,000.  Defendant  Loren  C.  WoodrufF  was  one  of  the  trustees  of  the 
company,  and  its  general  superintendent,  and  was  the  owner  of  all  the  capi- 
tal stock,  with  the  exception  of  a  few  shares  which  were  owned  by  the  other 
parties.  As  soon  as  the  sale  was  over.  Woodruff  leased  the  mill  property  to 
Hanna  for  the  period  of  six  months,  for  the  sum  of  8100,  to  be  paid  as  rent, 
and  Hanna  manufactured  into  paper  all  the  stock  and  material  purchased  by 
bim,  Woodruff  acting  as  his  ^ent.  The  receiver  claims  that  the  sale  was 
fraudulent,  as  against  the  corporation  and  its  creditors,  and  prosecutes  this 
action  for  the  purpose  of  having  the  same  declared  void,  and  to  compel  Hanna 
to  account  for  all  the  property  which  he  purchased,  after  deducting  from  the 
value  of  the  same  the  amount  of  his  judgment.  Other  facts  bearing  on  the 
legal  questions  involved  are  stated  in  the  opinion.  The  complaint  was  dis- 
missed on  the  merits,  and  plaintiff  appeals. 

Argued  before  Babkbr,  P.  J.,  and  Haigut,  Bradley,  and  Dwioht,  JJ. 

George  Wadaworth,  for  appellant.  John  Q.  MUbum,  for  respondent  Hanna. 
L.  N.  Bangs,  for  respondent  Woodruff. 

Babeer,  p.  J.,  {a/ter  stating  the  facts  as  above.)  Upon  the  facts  as  found 
by  the  trial  court,  the  complaint  was  properly  dismissed  upon  the  merits  as  a 
correct  legal  conclusion.  Unless  the  evidence  fairly  established  a  state  of 
facts  not  found  by  the  trial  court,  the  judgment  should  be  affirmed.  The 
trial  court  based  its  judgment  upon  the  facts  found  by  it,  viz.,  that  the  pur- 
chase of  the  property  by  the  defendant  Hanna,  and  the  leasing  of  the  mill  to 
bim,  were  honest  and  fair  transactions,  and  free  from  fraud,  and  on  its  refusal 
to  find  that  Woodruff  at  the  sale  acted  as  the  agent  of  Hanna,  and  in  Tiola- 
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tion  of  the  duty  which  be  owed  the  corporation,  of  which  he  was  one  of  its 
trustees  and  its  genenil  superintendent.  After  a  careful  study  of  the  caae, 
our  minds  are  brouf(ht  to  tlie  conclusion  that  the  evidence  establishes  beyond 
all  fair  disputation  a  series  of  facts  which  calls  for  a  reversal  of  the  judgment, 
and  setting  aside  the  sale  on  the  ground  that  Woodruff  at  the  sale  acted  for 
and  in  the  interest  of  Hanna  and  the  purchaser,  in  violation  of  the  duty  which 
be  owed  the  corporation  as  trustee  and  agent.  If  the  plaintiff  is  required  to 
show  as  a  fact,  before  he  is  entitled  to  the  relief  demanded,  that  Hanna,  in 
buying  the  judgment,  and  purchasing  the  property  at  the  sale,  was  guilty  of 
an  intentional  fraud,  by  combining  and  conspiring  with  Woodruff  to  cheat 
and  destroy  the  corporation  and  its  creditors,  then  we  are  not  prepared  to  say 
that  the  judgment  should  be  se£  aside  on  the  ground  that  the  findings  of  fact 
on  that  subject  are  contrary  to  the  weight  of  evidence.  The  judgment  was 
valid,  and  the  same  was  a  lien  on  all  the  property,  both  real  and  personal, 
owned  by  the  company,  and  Hanna  was  the  owner  thereof,  and  bis  right  to 
enforce  the  collection  by  sale  of  the  personal  property,  and  to  become  a  pur- 
clutser  at  such  sale,  is  not  questioned  by  the  receiver.  All  of  the  facts  and 
circumstances  which  transpired,  and  which  the  receiver  claims  invalidate  the 
sale,  occurred  after  the  transfer  of  the  judgment  to  Hanna,  and  at  the  time 
and  place  when  the  sale  took  place.  The  company  was  insolvent.  When 
Hanna  purchased  the  judgment,  he  knew  that  it  was  greatly  embarrassed  in 
its  financial  affairs,  if  he  was  not  conscious  of  its  insolvency.  We  have  not 
reached  the  conclusion  that  Hanna  knew,  as  a  matter  of  fact,  that  the  com- 
pany was  insolvent,  and  leave  that  question  undetermined,  as  unnecessary  to 
be  decided  by  this  court  in  disposing  of  this  appeal. 

We  conceive  the  most  important  question  of  fact  to  be,  did  Woodruff  at  the 
sale  act  in  the  interest  of  Hanna,  and  assist  him  in  purchasing  the  property 
for  the  sum  bid  for  the  same,  in  disregard  of  the  duty  which  he  owed  the  com- 
pany ?  All  the  evidence,  and  every  fact  and  circumstance  which  directly  or 
remotely  bears  on  this  vital  question,  should  be  recalled  and  considered  with 
attention.  The  articles  levied  upon  and  sold  embraced  every  kind  of  personal 
property  which  is  usually  used  for  the  manufacture  of  paper,  including  raw 
material  in  store,  material  in  process  of  manufacture,  paper  ready  for  sale  on 
the  market,  detached  machinery,  teams,  wagous,  ofllce  furniture,  and  miscel- 
laneous articles,  all  of  the  nominal  value  of  $12,000,  as  estimated  by  the  trial 
court.  At  the  time  of  the  sale,  Mr.  Hanna  had  never  seen  any  of  the  prop- 
erty, and  all  the  information  he  had  concerning  its  character  was  by  the  in- 
spection of  an  inventory  of  the  same,  in  which  its  value  was  not  stated,  nor 
was  there  any  description  of  its  quality  set  forth  therein,  so  that  an  inteOigent 
opinion  could  be  formed  as  to  its  real  or  approximate  value.  Neither  before 
nor  during  the  sale  did  Mr.  Hanna  see  or  inspect  a  single  item  of  the  prop- 
erty, except  the  office  furniture.  At  the  time  of  the  sale,  he  gave  as  a  reason 
why  he  did  not  examine  the  property  that  he  was  unacquainted  with  its  value, 
and  it  would  not  aid  his  judgment  to  do  so.  As  a  witness  on  the  stand  he 
stated  why  be  relied  on  Mr.  Woodruff  to  classify  the  property,  and  fix  the 
price  to  be  paid  for  each  lot  as  it  was  offered  for  sale  by  the  sheriff,  and  bis 
evidence  on  the  subject  is  as  follows:  "The  sheriff  announced  that  be  was 
ready  to  begin  his  sale  and  read  his  announcement  from  the  paper, — can't  re- 
member what  it  was  in  detail, — and  the  sale  began.  I  was  furnished  with  an 
inventory  of  the  property.  I  declined  to  go  over  to  the  place  and  view  it,  be- 
cause it  was  stormy,  and  I  would  not  have  known  any  more  by  viewing  it,  as 
to  its  value,  than  I  did  in  the  office.  I  relied  upon  Mr.  Woodruff  and  .Judge 
Bangs  to  give  me  the  inventoiy  and  the  value  of  the  property,  which  I  knew 
nothing  about.  I  did  not  pretend  to  know  anything  about  the  value  of  paper 
pulp,  or  anything  connected  with  the  paper  bu^iness.^  The  schedules  shown 
were  divided  into  two  lots,  and  as  the  sheriff  offered  them  for  sale  I  bid  upon 
It,  and  I  consulted —    Or,  as  a  matter  of  fact,  Mr.  Woudrnff  bad  the  memo- 
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randum  of  the  goods  offered,  and  put  down  in  pencil  wbat  he  believed  to  be 
its  value,  and  I  bid  upon  memoranda.  Tbe  figures  he  gave  were  supposed  to 
represent  the  value  of  the  property,  and  the  property  was  bid  oif  In  that  way, 
until  tbe  sale  was  concluded."  On  his  cross-examination  he  further  stated: 
"Judge  Bangs,  Mr.  WoodrufC,  and  I  went  directly  from  cars  to  the  office,  and 
liad  some  lunch  there.  We  had  the  Inventory  there  that  Mr.  Woodruff  had 
shown  me.  It  was  tbe  one  which  had  been  prepared,  and  which  Mr.  Wood- 
ruff had,  on  which  the  lots  were  marked  off  in  the  order  and  way  in  which 
the  property  was  to  be  sold.  The  amount  bid  was  not  marked  on  in  pencil  at 
that  time.  The  mark  '  Bid '  was  marked  at  the  time  the  lots  were  offered,  and 
Mr.  Woodruff  made  the  figures,  and  I  bid  the  amount  so  indicated.  We  re- 
turned to  Buffalo.  Tbe  papers  were  drawn,  and  I  left  the  property  in  charge 
of  Mr.  Woodruff.  I  never  went  back  to  Bath  island  while  the  mill  was  run- 
ning, nor  before  it  was  turned  down."  As  bearing  on  the  question  with  great 
sigtdflcation,  it  should  also  be  mentioned  that  Hanns  and  Woodruff  were  per- 
sonal friends,  and  the  former  purchased  the  judgment  the  day  l>efore  the  sale 
took  place,  at  the  earnest  solicitation  of  the  latter,  who  gave  him  assurances 
that  tbe  judgment  was  well  secured  by  a  levy  upon  the  property  sold. 

Mr.  Woodruff,  who  was  examined  as  a  witness  in  behalf  of  the  defendant, 
testified,  in  substance,  that  he  arranged  the  property  for  sale  on  consultation 
with  Mr.  Hanna.  and  advised  him  as  to  the  sums  which  he  should  bid  on  the 
various  parcels  sold.  It  was  also  arranged  between  Hanna  and  Woodruff  be- 
fore the  sale  took  place  that,  if  the  former  purchased  the  property,  the  latter 
should  act  aa  bis  agent  in  superintending  the  mill  and  marketing  tbe  paper 
which  was  to  be  manufactured  from  the  material  purchased.  It  is  obvious 
from  these  facts  and  circumstances  that  Woodruff  acted  for  and  in  behalf  of 
Hanna  in  everything  which  he  did  at  the  sale.  Mr.  Hanna  did  not  inspect 
the  property  sold,  nor  have  any  opinion  as  to  the  value  of  the  property,  but 
confined  that  question  to  Woodruff,  who  named  the  amount  of  the  bid,  and  it 
was  acted  upon  by  Hanna  without  any  further  inquiry.  It  is  impossible  to 
resist  the  conclusion  that  it  was  well  understood  and  arranged  before  tbe  sale, 
between  Hanna  and  Woodruff,  that  the  latter  was  to  attend  the  sale  and  act 
for  and  in  behalf  of  Hanna.  The  duties  imposed  on  Woodruff,  as  trustee 
and  agent,  disqualified  him  from  becoming  the  purchaser  at  the  sale  for  him- 
self, and  also  from  acting  as  a  bidder  for  another.  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  Coal  Co.  v.  Sherman,  80  Barb.  653;  FulUm  v.  Whitruy,  66 
N.  Y.  548;  Hc^U  v.  Railroad  Co.,  54  N.  Y.  329.  The  purchase  by  a  trustee, 
directly  or  indirectly,  of  a  trust-t-state  which  he  is  empowered  to  sell  as  trus- 
tee, whether  at  public  auction  or  private  sale,  is  voidable  at  the  election  of 
tbe  beneficiary  of  the  trust;  and  this  rule  will  be  strictly  enforced  bythecouits 
without  regard  to  the  question  uf  good  faith  or  adequacy  of  price,  or  whether 
the  trustee  has  or  has  not  an  interest  in  the  purchase.  Soholle  v.  Seholle,  101 
N.  Y.  171.  4  K.  £.  Uep.  334;  2  Pom.  £q.  Jur.  g  958.  In  this  state  the  rule 
has  been  enforced  with  unyielding  unil'ormity.  Where  the  duties  imposed 
arise  out  of  tlie  relation  of  principal  and  agent,  the  rule  is  applicable  to  tbe 
latter,  and  regulates  and  defines  his  duty  towards  his  principal,  and  is  applied 
by  the  courts  with  the  same  unvarying  firmness.  Ex  parte  Bennett,  10  Yes. 
3«il;  Verplanck  v.  Insurance  Co.,  1  Edw.  Ch.  47;  Railroad  Co.  v.  Blakie,  1 
Macq.  461 ;  Davoue  v.  Fanning,  and  Coal  Co.  v.  SJierman,  supra. 

One  of  the  reasons  why  the  plaintiff  in  this  class  of  cases  is  not  called  upon 
to  prove  fraud  on  the  part  of  the  trustee  or  agent  is  that  under  the  circum- 
stances it  is  in  bis  own  power  to  conceal  it,  and  therefore  the  law  infers  fraud 
from  tbe  circumstances.  The  duty  was  imposed  on  Woodruff,  so  far  as  it  was 
in  bia  power,  to  see  that  proper  means  were  taken  to  give  publicity  to  tbe 
sale,  and  bring  it  to  tbe  attention  of  persons  who  would  be  likely  to  become 
bidders.  This  he  did  not  make  any  attempt  to  do,  and  we  think  it  may  be 
truthfully  said  that  be  purposely  omitted  his  duty  in  this  respect,  that  there 
v.3.\.Y.8.no.7— 40 
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m{ght  be  no  competition  at  the  sale,  and  the  property  be  struck  off  to  Hmnna 
at  the  price  which  lie  himself  should  name.  What  would  an  individual  debtor 
have  done  under  like  circumstances,  who  was  desirous  that  his  propertr  should 
bring  a  fair  price  at  a  sheriff's  sale  at  which  it  was  advertised  to  be  sold?  If 
he  was  not  in  collusion  with  some  person  who  was  expecting  to  become  a  pur- 
chaser at  a  price  less  than  its  actual  value,  he  would  make  every  possible  effort 
to  secure  the  attendance  of  such  persons  who  were  dealers  in  the  kind  of  prop- 
erty which  was  to  be  sold,  and  not  have  contented  himself  to  suffer  the  sale  to 
take  place  with  no  other  bidder  present  except  the  judgment  creditor.  The 
sale  took  place  In  a  village  of  four  or  five  thousand  inhabitants,  in  whicli  there 
were  located  and  in  operation  other  paper-mills,  and  no  notice  was  given  to 
the  owners  of  those  mills  of  the  sale,  and  that  a  large  amount  of  property  was 
to  be  sold,  consisting  of  stock  on  hand  suitable  to  be  used  in  the  manufacture 
of  paper.  It  is  manifest  that  if  Mr.  Woodruff  had  been  active  in  securing 
the  attendance  of  other  bidders,  some  of  the  property  that  was  sold  for  no  more 
than  one-half  of  its  market  value  would  have  brought  a  greater  sum.  Mr. 
Woodruff  was  familiar  with  the  market  value  of  the  raw  material  on  hand, 
and  Hanna  was  not.  At  the  sale  Mr.  Woodruff  deserted  his  post,  and  shunned 
his  duties,  without  having  any  excuse  for  his  action,  and  the  law  charges 
Hanna  with  having  notice  of  this  breach  of  duty  on  the  part  of  Woodruff,  as 
he  had  been  informed  that  Woodruff  was  both  a  director  and  the  general 
managing  agent  of  the  company.  While  it  is  not  necessary  for  the  plaintiff 
to  show  that  the  property  sold  for  an  inadequate  price,  in  order  to  obtain  re- 
lief the  subject  may  Ije  pursued  in  this  connection  for  the  purpose  of  illustrat- 
ing the  wisdom  of  the  rule  that  an  agent  or  trustee  for  the  sale  of  property 
cannot  divest  himself  of  that  chamcter  without  the  consent  of  his  principal 
or  the  beneticiary,  and  use  the  knowledge  which  he  possesses  for  the  l>enelit 
of  himself  or  another.  One  of  the  lots  into  which  the  property  was  divided 
and  sold  consisted  of  "12  trucks,  stuff-boxes,  cotton  waste  in  warehouses, 
60,000  pounds,  cotton  waste  in  mill,  20,000  pounds,  50  bales  of  rags  in  mill 
and  warehouse,  50  bales  of  jute. "  It  appears  by  the  proofs  that  the  cotton 
waste,  rags,  and  jute  had  been  purchased  to  be  used  in  the  factory,  and  re- 
maineil  in  the  original  packages,  and  they  had  a  well-known  market  value, 
and  could  have  been  sold  in  most  of  the  large  towns  and  cities.  Estimating 
the  market  value  of  these  articles  at  the  lowest  price  given  by  any  witness, 
including  Mr.  Woodruff,  their  aggregate  value  was  $2,000,  and  they  were 
bid  in  at  the  sale  for  81,000.  There  was  also  included  in  this  lot  other  prop- 
erty, the  value  of  which  does  not  appear.  One  lot  of  paper,  consisting  of  31 
rolls,  ready  for  market,  and  of  the  value  of  $783.61,  whs  sold  for  $300.  An- 
other lot  at  a  railroad  station  for  shipment,  worth  $570,  sold  for  $2U0.  As 
these  articles  were  all  staple  goods,  and  salable  at  all  times,  at  the  market  quo- 
tations, it  furnishes  abundant  evidence  that  Mr.  Woodruff  sought  to  divest 
himself  of  the  information  wliich  he  possessed  as  to«the  value  of  the  property 
for  the  benefit  and  advantage  of  the  purchaser.  There  was  other  proof  which 
tended  to  show  that  most  of  the  other  property  sold  for  a  sum  cunsideraUr 
less  than. its  actual  value,  and  there  is  no  satisfactory  proof  that  any  of  the 
property  sold  for  any  more  than  its  real  value  in  the  condition  in  which  it  was 
offered  for  sale.  We  therefore  do  not  agree  with  the  trial  court  that  the  prop- 
erty sold  in  the  aggregate  for  a  fair  and  reasonable  sum.  The  material  in  the 
process  of  manufacture  and  some  of  the  other  articles  would  naturally  sell  at 
a  public  sale,  even  where  there  was  competition  in  bidding,  at  a  low  price  and 
for  much  less  than  their  intrinsic  value,  if  used  in  connection  with  the  fac- 
tory, but  the  raw  material  in  bales,.and  the  paper  manufactured  and  ready  for 
market,  had  a  standard  market  value  above  the  aggregate  sum  paid  for  all  the 
property. 

The  receiver  also  contends  that  the  sale  was  voidable,  on  his  election,  for 
the  reason  that  the  sheriff  disregarded  the  requirements  of  the  statute,  which 
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provides  tltat  personal  property  must  be  offered  for  sale  in  such  lots  and  par- 
cels as  are  calculated  to  bring  the  highest  price;  also  that  personal  property 
shall  not  be  olTered  for  sale  unless  it  is  present  and  within  view  of  those  at- 
tending the  sale.  Code,  §  1428.  It  is  substantially  found  by  the  trial  court 
that  neither  of  thege  provisions  were  observed  by  the  sheriff,  and  our  exami- 
nation of  the  case  inclines  us  to  the  opinion  that  they  were  totally  disregarded, 
.  and  that  the  sale  was  voidable  for  that  reason,  at  the  election  of  the  company. 
Warring  v.  Loomis,  4  Barb.  484;  Bajtewell  v.  Bllsworth,  6  Hill,  484;  Fred- 
erick V.  Wheelock,  3  Thomp.  &  C.  210;  Sti^  v.  Hart,  1  N.  Y.  20;  Shimer  v. 
Mosher,  39  Hun,  153. 

The  respondents  contend  that  the  provisions  of  chapter  314  of  the  Laws  of 
1858  do  not  confer  upon  the  receiver  the  right  to  interfere  and  set  aside  the 
sale  for  an  irregularity  of  this  character.  We  need  not,  in  disposing  of  this 
appeal,  pass  upon  timt  question,  as  we  place  our  reversal  of  the  judgment  on 
the  ground  already  stated.  Out  of  the  proceeds  of  the  sale,  Hanna,  as  the 
owner  of  the  judgment,  will  be  entitled  to  receive  the  full  amount  oi  the  bids 
which  were  credited  upon  the  execution,  and  it  also  seems  to  be  equitable  and 
just  that  upon  the  accounting  he  should  be  allowed  the  actual  costs  and  ex- 
pense of  manufacturing  the  raw  material  into  paper,  as  on  the. argument  it 
was  tacitly  conceded  that  the  value  of  the  property  was  increased  to  an  amount 
equal  to  the  cost  of  manufacture.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  the  costs  of  this  appeal  to  abide  the  flnal  award  of  costs. 
AH  concur,  except  Bradley,  J.,  not  voting. 

DwiGHT,  J.,  {cormirrlng.)  I  concur  in  the  judgment  indicated  in  the  opin- 
ion of  the  presiding  justice,  on  the  ground  that  Woodruff,  us  president  and 
trustee  of  the  insolvent  corporation,  was  a  trustee  of  the  stockholders  and  cred- 
itors, and  as  such,  in  respect  to  the  sale  of  its  property,  owed  an  undivided 
duty;  that  Hanna  knew  that  in  arranging  thelote  in  which  the  property  should 
be  sold,  and  fixing  the  price  to  be  bid  by  him,  Woodruff  was  acting  in  his  in- 
terest, and  therefore  in  hostility  to  the  interests  of  his  (Woodruff's)  cestuis 
que  trustent,  and  that,  when  Hanna  accepted  the  benefit  of  such  action  on  the 
part  of  Woodruff,  he  was  chargeable  with  complicity  in  the  fraud  of  Woodruff 
on  the  rights  of  the  stockholders  and  creditors  of  the  insolvent  corporation. 


Sttfpl£K  v.  Satrb. 
(Sujn-eme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 1888.) 

BIZB0DT0K8  AND  AdHINIBTKATORS — CoSTB — PSKSOIIAL  LulBILITT. 

Id  an  action  for  the  amount  of  a  judgment  rendered  against  plaintiff  as  surety  for 
defendant's  intestate,  for  a  claim  not  presented  to  defendant  within  the  time  re- 
quired by  the  notice  to  creditors  gflven  under  3  Rev.  Bt.  N.  Y.  (Tth  Ed.)  p.  2299,  S  34, 
tne  action  In  which  the  judgment  was  rendered  not  having  been  commenced  until 
after  poblication  of  the  notice,  costs  are  not  reooverable  against  the  defendant  per- 
sonally, the  case  being  governed  by  Code  Civil  Froo.  {$  lti35, 1836,  which  provide 
that  costs  shall  not  bo  given  upon  the  recovery  of  a  purely  money  judgment  against 
an  administrator,  unless  the  claim  has  been  presented  as  required  by  said  section 
84;  and  Code  Civil  Proo.  $  S346,  which  authoruses  costs  against  the  administrator  as 
■uoh,  in  aU  cases  except  tboee  mentioned  in  sections  1U35, 1886,  unless  by  the  mis- 
conduct of  the  administrator  he  is  required  td  pay  them  personally ;  and  section 
1916,  providing  that  a  surety  may  recover  of  his  principal  costs  necessarily  incurred 
in  the  defense  of  an  action  for  the  secured  demand,  do  not  apply. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Daniel  Supplee  against  Joab  Sayre,  administrator  of  tlie  estate  of 
William  H.  Sayre,  deceased,  to  recover  the  amount  of  a  judgment  rendered 
a^inst  the  plaintiff  as  surety  on  the  lx)nd  of  said  intestate,  who  was.  in  his 
life-time  administrator  of  Henry  Sayre,  deceased.  The  action  was  brought 
against  Supplee  after  the  administrator  had  published  notice  to  creditors,  as 
required  by  statute,  and  the  claim  was  never  presented  to  defendant  until  tlie 
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time  specified  In  the  notice  had  expired.  It  was  afterwards  presented,  and 
defendant  refused  to  refer  it,  and  thereupon  this  Hction  was  instituted. 
Judgment  for  the  debt  and  costs  was  rendered,  charging  the  latter  on  the  de- 
fendant personally,  and  be  appeals.  Itev.  St.  N.  Y.  c.  6,  art.  2,  §  34,  is  3 
Rev.  St.  K.  Y.  (7th  Ed.^  p.  2299,  S  34,  and  is  sufficiently  set  forth  in  the  opin- 
ion. C!ode  Civil  Proc.  §§  1835,  1836,  provides  that  upon  a  judgment  agninst 
an  executor  or  administrator  for  money  only  no  costs  shall  be  iSlowed  unless 
after  the  administrator  has  given  the  notice  prescribed  by  law  the  creditor 
shall  present  the  clHim  within  the  time  fixed  by  the  notice,  and  payment  shall 
be  unreiisonably  resisted  or  neglected,  or  the  defendant  shall  refuse  to  refer 
the  claim  as  provided  by  law.  Section  3246  gives  costs  against  an  administra- 
tor as  such,  excepting  in  cases  falling  under  §§  18-35.  1836,  unless  the  court 
shall  for  misconduct  of  the  administrator  require  him  to  pay  them.  Section 
1916  provides  that  a  surety  may  recover  of  his  principal  costs  necessarily  in- 
curred in  good  faith  in  the  prosecution  or  defense  of  an  action  relating  to  the 
demand  secured. 

Argued  before  Babkeb,  P.  J.,  and  Haight,  Bradlet,  and  Dwioht,  JJ. 

John  J.  Van  Allen,  for  appellant.    Charles  R.  King,  for  respondent. 

Barker,  P.  J.  The  order  allowing  the  plaintiff  cost^  should  be  reversed 
on  the  authority  of  the  reported  cases,  for  the  reason  that  the  plaintifC  did  not 
present  his  claim  to  the  administrator  within  the  time  limited  by  the  notice 
published  by  him  in  pursuance  of  section  34,  c.  6,  art.  2,  Rev.  St.  Sradley 
V.  Bunoell,  8  Denio,  261;  Horton  v.  Broton,  29  Hun,  654;  Clarkson  v.  Root, 
18  Abb.  N.  C.  462;  BtMock  v.  Bogardxis.  1  Denio,  277.  These  cases  hold  that 
it  is  one  of  the  prerequisites  required  by  the  statute  that  the  creditor  must 
present  his  claim  within  the  time  limited  by  law  to  entitle  him  to  costs.  Mor- 
ton V.  Broton,  supra,  is  a  recent  case,  and  determines  that  sections  1835  and 
1836  are  only  re-enactments  of  the  provisions  of  the  Revised  Statutes  on  the 
same  subject,  and  do  not  change  the  rule  in  relation  to  costs  in  actions  against 
executors  and  administrators.  After  the  publication  of  the  notice  by  this  de- 
fendant for  the  creditors  of  William  H.  Sayre  to  present  their  claims  to  him, 
the  plaintiff  was  sued  as  oneof  the  sureties  on  the  bond  of  the  said  Sayre,  and 
a  judgment  against  him  recovered  from  the  moneys  remaining  in  his  hands 
as  administrator  of  Henry  Sayre,  which  he  paid,  and  this  action  is  founded  on 
such  payment,  to  recover  from  the  defendant,  as  administrator  of  said  Will- 
iaiii  U.  Sayre,  the  sum  so  paid.  These  facts  present  a  case  precisely  like  the 
case  of  Bradley  v.  Bnrwell,  supra,  and  it  was  there  held  that  the  claim  must 
be  presented  to  the  administrator  as  required  by  the  notice  when  the  same  is 
published  in  pursuance  of  the  provisions  of  the  statute,  although  the  right  of 
action  might  never  exist  in  favor  of  the  surety  against  any  one;  that  the  stat- 
ute was  so  broad  in  its  terms  that  a  construction  could  not  be  given  to  it; 
that  it  was  unnecessary  to  present  the  claim  within  the  time  limited  by  the 
motion  in  order  to  secure  costs,  in  case  it  became  necessary  to  bring  an  action 
thereon,  and  the  same  should  be  unnecessarily  resisted  by  the  administrator,  or 
he  should  refuse  to  refer  the  same  under  the  provisions  of  the  statute. 

The  plaintiff  also  insists  that  his  demand  for  costs  should  be  determined  by 
the  provisions  of  section  3246  of  the  Ck>de  of  Civil  Proced  ure,  and  thai  the  provis- 
ions of  sections  1835  and  1836  are  not  applicable  to  this  case.  The  last-named 
sections  apply  to  actions  at  law,  where  a  judgment  for  a  sum  of  money  only  is 
rendered  against  an  executor  or  administrator.  The  provision  of  the  Revisal 
Statutes  for  which  these  sections  are  a  substitute,  without  any  change  in  their 
legal  effect,  was  that  no  costs  should  be  recovered  against  an  executor  or  ad- 
ministrator, "in  any  suit  at  law,"  unless  the  payment  of  the  claim  was  unrea- 
sonably resisted  or  neglected,  or  the  defendant  refused  to  refer.  Section  3246 
provides  for  the  allowance  of  costs  in  actions  by  or  against  executors  or  ad- 
ministrators, the  same  as  if  they  were  prosecuted  or  defended  by  individuals 
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in  their  own  right,  except  in  the  class  of  cases  mentioned  in  sections  1835  and 
I8S6.  In  equity  actions,  as  distinguished  from  actions  at  law,  costs  are  witliin 
the  discretion  of  the  court,  and  section  3246  applies  to  the  former  class  of  ac- 
tions, and  sections  18S6  and  18S6  apply  to  the  latter.  This  action  is  one  at 
law,  and  the  judgment  directed  to  be  entered  in  the  plaintiff's  favor  upon  the 
report  of  the  referee  is  for  a  sum  of  money  only.  The  complaint  demands 
judgment  for  a  specific  sum  of  money,  and  the  costs  and  disbursements  of  the 
action.  No  other  relief  is  demanded.  The  cohclusion  of  law,  as  found  by  the 
referee,  is  contained  in  one  clause  of  his  report,  and  is  as  follows:  "That  the 
plaintiff  is  entitled  to  judgment  against  the  defendant  for  the  sum  of  $2,416. 12, 
to  be  paid  out  of  and  enforced  ngainst  the  estate  of  William  H.  Sayre  in  tlie 
hands  of  Joab  Sayre,  as  administrator  of  said  estate,  or  which  will  come  to  his 
hands  as  such."  There  is  no  averment  in  the  complaint,  or  any  facts  found 
by  the  referee,  which  would  authorize  the  entry  of  judgment  for  a  specific  re- 
lief, or  which  would  be  of  any  benefit  or  advantage  to  the  plaintiff,  except  a 
judgment  for  the  recovery  of  money  for  the  amount  mentioned  in  the  referee's 
report.  The  action  is  founded  on  the  implied  promise  of  the  deceased  to  in- 
demnify and  save  liarmless  the  plaintiff  against  all  liability  which  he  incurred 
as  surety  for  the  said  deceased,  and  to  refund  to  him  all  sums  of  money  which 
be  should  pay  as  surety  on  the  bond  of  the  decedent  as  one  of  the  administra- 
tore  of  Henry  Sayre. 

We  have  not  failed  to  examine  the  point  made  by  the  respondent,  that  be 
is  entitled  to  costs  as  against  his  principal  under  the  provisions  of  section  1916 
of  the  Code  of  Civil  Procedure.  It  is  manifest  on  reading  this  section  that  it 
does  not  relate  in  any  manner  to  the  question  whether  the  costs  of  this  or  any 
action  against  an  executor  or  administrator  should  be  charged  against  him  per- 
sonally.   Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 


In  re  Keeler's  Will. 
(Supreme  Court,  General  Term,  Fifth  Department.    January  11, 1889.) 

1.   WiLXS— CaPACITT  to  MaKB— DeLUBIONS — ISBCB  FOB  JUBT. 

Testator,  at  the  age  of  77  years,  devised  all  his  property,  consisting  prinoipaUr 
of  a  farm,  valued  at  $13,000,  to  his  wife,  who  was  then  71  years  old,  and  blind,  and 
with  whom  he  had  lived  for  50  years.  They  bad  do  children,  and  he  had  frequently 
expressed  an  intention  to  provide  for  her.  His  next  of  kin,  the  contestants,  were 
his  brothers,  sisters,  nephews,  and  nieces.  Testator  had  been  a  prudent  and  vig- 
orous business  man,  but  before  his  death,  which  occurred  five  years  after  his  ^1 
was  made,  showed  the  usual  mental  impairment  aooompanying  old  age.  For  many 
years  he  and  his  relatives  were  not  intimate,  caused,  as  he  oelieved,  by  the  fact 
that  he  was  a  firm  believer  in  spiritualism,  of  which  they  did  not  approve.  Both 
before  and  after  the  wiU  was  made  he  expressed  to  several  persons  the  belief  that 
his  relatives  were  trying  to  rob  him,  asserting  that  the  spirits  had  told  him  so,  but 
the  opinion  did  not  seem  to  be  constantly  present  inhis  mind,  and  he  had  an  Important 
business  matter  during  this  time  with  one  of  his  brothers,  which  he  seemed  to 
transact  without  reluctance  or  fear  of  being  defrauded.  Seld,  that  the  evidence 
did  not  warrant  the  finding  by  the  surrogate  that  the  will  was  the  result  of  an  in- 
sane delusion  concerning  his  relatives,  and  that  an  issue  should  be  directed  to  de- 
termine that  question.' 

2l  Samb— Beliei'  in  SriBrroAUSx. 

Belief  by  a  testator  la  spiritualism,  mediums,  conversations  with  the  spirits  of 
deceased  persons,  etc.,  is  not  an  insane  delusion  such  as  will  Invalidate  a  wiU.' 

Appeal  from  surrogate's  court,  Cayuga  county. 

Mary  Keeler,  who  was  named  as  executrix  of  the  alleged  will  of  Morris 
Keeler,  deceased,  offered  it  for  probate,  which  was  contested  by  William 

>A  beliet  in  spiritualism  does  not  per  ««  show  testamentary  inoapaci  tf .  Otto  v.  Doty, 
(Iowa,)  16  N.  w.  Rep.  678.  On  the  general  subject  of  mental  testamentmry  capacity, 
see  In  re  Bull,  2  N.  T.  Supp.  52,  and  note:  Kerr  v.  Lunsford,  (W.  Va)  d  S.  B.  Rep.  498, 
and  note;  In  re  Ramsdell's  Will,  ante,  499,  and  note. 
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Keeler  and  others,  the  heirs  at  law  and  next  of  kin  of  testator.    Probate 
being  refused,  the  proponent  appeals. 

Argued  before  Babkeb,  P.  J.,  and  Haight  and  Bbadlet,  JJ. 

\V.  A.  Sutherland,  for  appellant.     W.  E.  Hughitt,  for  respondents. 

Baukeb,  p.  J.  The  will  was  executed  in  due  form,  and  all  its  provisions 
are  lawful.  It  is  therefore  for  the  contestants  to  make  a  clear  case  establish- 
ing the  testator's  testamentary  incapacity  as  a  ground  for  denying  the  same 
probate.  The  testator's  property  consisted  mostly  of  real  estate,  being  a  farm 
on  which  he  lived,  which  was  of  the  value  of  about  $12,000,  all  of  which  he 
devised  and  bequeathed  to  his  wife.  No  child  of  his  survived  him.  Had  the 
testator  died  intestate,  his  heirs  at  law  who  would  have  inherited  his  real  estate 
were  his  two  brothers  and  two  sisters,  and  several  nephews  and  nieces,  who 
are  the  children  of  deceased  brothers  and  sisters.  The  brothers  and  sisters, 
and  two  of  the  nephews  and  nieces,  resisted  the  probate  of  the  will  upon  the 
grounds — First,  that  the  same  was  not  freely  and  voluntarily  made  by  the 
testator  herein;  second,  that  the  same  was  procured  by  the  circumvention 
and  undue  influence  practiced  on  the  decedent  by  his  wife  and  others;  third, 
that  the  testator  had  not  testamentary  capacity  when  the  will  was  executed. 
The  surrogate  refused  to  probate  for  the  reasons,  as  stated  in  the  findings  of 
fact,  (1)  that  the  instrument  propounded  fur  probate  was  not  the  will  of  the 
deceased;  and  (2)  at  the  time  of  the  execution  thereof  he  did  not  possess  tes- 
tamentary capacity.  On  the  argument  of  this  appeal  it  was  not  contended 
by  the  respondents  that  the  execution  of  the  will  was  procured  by  the  exer- 
cise of  undue  influence  by  Mrs.  Keeler,  or  any  other  person,  over  the  de- 
cedent; and  the  position  is  also  abandoned  on  this  appeal  that  the  testator  had 
not  testixmentary  capacity  at  the  time  of  making  the  will.  If  he  was  not, 
then,  laboring  under  the  delusion  tliat  his  brothers  and  sisters  were  unfriendly 
to  liim,  and  Intended  to  rob  him  of  his  property,  by  these  concessions  the 
questions  of  fact  involved  in  the  controversy,  and  to  be  determined  by  the 
evidence,  are  very  much  limited,  and  the  questions  of  law  which  need  con- 
sideration are  not  in  serious  dispute. 

The  will  is  dated  8th  day  of  July,  1881.  At  that  time  the  testator  was  77 
years  old,  and  lils  wife  was  then  71  ye  rs  of  age,  and  totally  blind.  The  tes- 
tator died  in  1886.  He  was  a- strong-minded,  vigorous  man;  a  good  and  suc- 
cessful farmer,  which  was  his  sole  occupation;  close  and  exacting  in  all  his 
business  transactions;  and  suspicious  of  integrity  of  the  men  in  his  employ, 
who  had  access  to  the  movable  property  on  his  farm  premises.  Up  to  a  time 
subsequent  to  the  execution  of  the  will  he  continued  to  manage  and  carry  on 
all  his  bnsiness  operations  with  reasonable  care  and  prudence,  dealing  with 
the  neighbors  and  tlie  merchants  residing  in  the  village  near  bis  residence. 
During  the  latter  part  of  his  life,  embracing  a  short  period  previous  to  date 
of  the  will,  his  memory  became  somewhat  impaired,  and  he  was  forgetful  of 
some  of  his  business  transiictions;  and  on  a  few  occasions,  as  the  evidence 
disclo.-tes,  he  foiled  to  recognize  promptly,  on  meeting  tliem,  persons  with 
whom  he  was  acquainted.  The  degree  of  mental  and  physical  impairment 
which  he  had  suffered,  as  observed  by  friends  and  acquaintances,  and  de- 
scribed by  some  of  the  witnesses,  was  not  exceptional,  as  compiired  with 
most  men  of  his  age,  until  within  a  year  of  bis  death,  when  he  hiid  an  attack 
of  paralysis  or  apoplexy.  It  does  not  appear  from  the  evidence  tliat  the  loss 
of  mental  power  prior  to  the  year  1884  was  so  great  as  to  caase  those  with 
whom  he  had  dealings  to  doubt  his  ability  to  manage  his  property  with  pru- 
dence, and  his  brother  William,  who  is  one  of  the  contestants,  had  dealings 
with  him  of  considerable  importance.  Mr.  Keeler  was  at  the  time  of  his 
death,  and  had  been  for  20  years  previous  thereto,  a  spiritualist,  and  believed 
that  he  could  communicate  with  the  spirits  of  the  dead,  and  that  some  of 
them  at  times  appeared  to  him  in  a  material  form,  and  he  was  able  to  seetliem 
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as  in  life,  and  to  converse  with  them,  and  distinctly  recognize  their  voices. 
AVithout  repeating  his  statements  as  made  to  others,  relative  to  the  nature 
and  extent  of  liis  belief  as  to  the  power  and  influence  of  the  spirits  of  the 
iead  over  the  actions  of  the  living,  he  appears  to  have  adopted  and  have  be- 
lieved in  most  of  the  views  of  those  who  compose  the  class  of  persons  known 
as  "Spiritualists."  For  many  years  previous  to  his  death,  and  almost  daily, 
seances  were  held  at  his  house,  conducted  by  those  who  claimed  to  be  medi- 
ums, and  his  home  was  frequented  by  those  who  believed  with  him  on  this 
subject,  and  by  those  who  were  curious  to  investigate  the  question  as  to  the 
power  of  the  living  to  communicate  with  the  spirits  of  the  dead,  and  to  wit- 
ness their  material  presence,  if  in  fact  that  should  occur.  It  was  competent 
for  the  contestants  to  prove  the  belief  of  the  testator  on  the  subject  of  spirit- 
ualism, as  expressed  by  himself,  and  the  occurrences  which  took  place  at  the 
seances  held  at  the  testator's  house,  as  bearing  on  the  question  of  whether,  at 
the  time  of  the  making  of  the  will,  he  was  under  an  insane  delusion  which 
influenced  him  in  disposing  of  liis  property.  The  mere  belief  of  the  testator  in 
the  various  phases  of  spiritualism,  claimed  by  some  to  be  nothing  more  than 
unfounded  delusions,  is  not  in  and  of  itself  sufficient  to  prove  tliat  a  person 
so  believing  does  not  possess  testamentary  capacity.  The  delusion  that  will 
invalidate  a  will  must  point  to  actual  unsoundness  of  mind,  or,  in  other 
words,  it.  must  be  an  insane  delusion.  The  court  cannot  say,  as  matter  of 
law,  that  a  person  is  insane  because  he  believes  in  spiritualism,  and  that  he 
can  communicate  with  spirits,  and  can  be  directed  by  them  in  business  trans- 
actions. Such  beliefs  do  not  in  and  of  themselves  afford  a  certain  and  relia- 
ble test  of  insanity  and  testamentary  capacity.  Whether  a  man's  religious 
views  and  opinions  are  true  or  mistaken  is  not  the  subject  of  judicial  inquiry. 
The  belief  in  spiritualism  is  at  this  time  so  common  that  the  law  must  regard 
its  followers,  when  their  testamentary  capacity  is  in  question,  the  same  as 
those  who  have  a  different  religious  belief.  Brown  v.  Ward,  53  Md.  377; 
Robiiison  v.  Adams,  62  Me.  369;  Smith'n  Will,  52  Wis.  544,  8  N.  W.  Rep. 
616,  9  N.  W.  Rep.  665;  Addington  v.  WUson,  5  Ind.  137;  V»dd»r'»  Will,  14  N. 
T.  St.  Rep.  470;  Forman's  Will.  54  Barb.  274;  Bonard's  WiU,  16  Abb.  Pr. 
(N.  S.)  128. 

The  learned  surrogate  based  his  decision  on  the  fact,  which  he  found  estab- 
lished by  the  evidence,  that  the  testator  was  influenced  in  making  the  will  by 
the  insane  delusion  that  the  Keeler  family,  who  would  have  inherited  his  real 
estate  if  he  had  died  intestate,  were  unfriendly  to  him,  and  were  disposed  to 
cheat  and  rob  him  of  his  property.  If  both  of  these  facts,  as  thus  stated,  are 
supported  by  the  proofs,  then  the  decision  of  the  court  below  should  be  sus- 
tained; for  the  law  is  well  settled  that  if  a  person  persistently  believed  sup- 
posed facts  which  have  no  reiU  existence,  except  in  his  perverted  imagination, 
and  against  all  evidence  and  probability,  and  conducts  his  business  affairs  on 
the  assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned,  under  a 
morbid  delusion,  and  is  an  insane  person.  So  if  a  person  is  influenced  by  an 
insane  delusion  to  make  a  will  disposing  of  his  property  differently  from  what 
he  otherwise  would,  the  same  is  void.  Society  v.  Hopper,  33  N.  Y.  619;  Coit 
V.  Palchen,  77  N.  Y.  533.  If,  however,  the  delusion  did  not  influence  the 
testator  in  making  a  disposition  of  his  property,  and  he  was  induced  by  other 
reasonable  and  rational  considerations  to  dispose  of  it  as  provided  in  his  will, 
then  the  will  should  be  sustained,  as  its  terms  ai-e  dictated  by  a  rational  mind 
relative  to  the  subject  of  disposing  of  his  property.  Kvery  delusion  is  a  false 
belief,  but  it  is  not  every  false  belief  that  is  an  insane  delusion.  The  evi- 
dence on  which  the  contestants  rely  to  establish  that  the  testator  was  under 
an  insane  delusion  as  to  the  state  of  feelings  entertained  by  his  brothers  and 
sisters  towards  himself  rests  entirely  in  the  statements  made  by  the  deceased 
as  to  bis  belief  that  it  was  their  purpose  to  rob  him  of  his  property.  No  act 
of  the  testator's,  except  the  making  of  the  will  disinheriting  tbein,  is  pointed 
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to  as  indicating  on  his  part  that  he  believed  Ihej  entertained  the  purpose  men- 
tioned in  the  expressions  which  it  was  shown  he  uttered  when  spealting  of 
them.  These  expressions  were  uttered  In  the  presence  of  eight  or  ten  differ- 
ent persons,  on  different  occasions,  daring  the  period  of  some  six  years  subse- 
quent to  the  year  1879.  I  have  examined  the  evidence  with  close  attention, 
for  the  purpose  of  deciding  in  my  own  mind  whether  the  testiitor  actually  be- 
lieved that  the  feelings  of  his  brothers  and  sisters  towards  him  and  bis  fam- 
ily were  of  the  character  which  he  in  bis  statements  relative  thereto  expressed 
them  to  be,  or  whether  he  uttered  the  remarks  which  he  made  for  the  purpose 
of  expressing  to  those  in  whose  hearing  they  were  uttered  his  own  ill  feelingrs 
towards  them,  based  upon  what  he  regarded  as  a  social  neglect  on  their  part 
towiirds  him  and  his  wife  because  they  were  believers  in  spiritualism,  and 
had  entertained  in  their  house  those  who  claimed  to  be  mediums,  and  others 
who  were  co-believers  with  them  on  spiritualism.  On  questions  of  testament- 
ary capacity,  courts  should  be  careful  not  to  confound  perverse  opinions  and 
unreasonable  prejudices  with  mental  alienations.  These  qualities  of  mind 
may  exist  even  in  a  high  degree,  and  yet,  so  far  as  regards  the  view  which 
the  law  takes  of  the  Ciise,  the  subject  may  be  sane  and  competent  to  perform 
a  legal  act.  The  true  test  of  insanity  is  mental  delusion.  Society  v.  Hopper, 
supra.  If  the  testator  was  under  a  delusion  as  to  the  real  state  of  mind  of 
his  brothers  and  sisters  towards  him,  it  is  singular  that  he  did  not- more  fre- 
quently speak  on  the  subject  tliat  must  have  affected  him  intensely,  and  he 
would  have  been  very  likely  to  have  done  so  if  he  had  fully  and  flrmly  con- 
ceive an  unbounded  belief  as  to  the  intentions  of  the  Keeler  family  of  the 
nature  mentioned.  As  a  general  rule,  when  a  delusion  is  entertained  by  a 
person,  it  is  his  main  thought,  and  introduces  itself  upon  nearly  all  occasions. 
It  takes  possession  of  the  victim's  mind,  and  is  the  subject  of  constant  con- 
versation on  his  part  whenever  he  can  find  listeners. 

It  appears  that  the  testator  and  his  brother  lived  near  the  same  village,  and 
that  for  many  years  there  was  but  little  social  intercourse  between  tlie  fami- 
lies, and  it  is  disclosed  by  ttie  evidence  that  the  testator  and  his  wife  believed 
that  their  former  and  more  intimate  relations  had  been  interrupted  because 
they  were  believers  in  spiritualism,  and  held  intimate  association  with  those 
having  like  convictions.  I  am  not  fully  convinced  that  the  testator  was  led 
to  make  the  reflections  which  he  did  upon  the  character  and  intentions  of  his 
brother  because  of  any  delusion.  The  expressions  used  by  the  testator  to- 
wards his  brother,  as  stated  by  the  witnesses,  are  all  of  the  same  general  tenor. 
To  the  witness  Hiltz  he  said:  "  '  The  Keelers  are  going  to  try  and  rob  me  of 
every  cent.'  I  asked  him  what  made  him  think  so,  and  he  said  the  spirits 
told  him  80.  I  told  him  that  they  had  got  all  they  wanted,  and  it  didn't  seem 
possible  they  should  do  any  such  thing.  He  said  he  knew  better;  that  Mrs. 
Eaton  [meaning  her  spirit]  had  never  lied  to  him  yet.  When  he  apoke  of  the 
Keelers  he  didn't  name  any  particular  one,  nor  state  any  facts  for  liis  belief 
except  that  the  spirits  told  him  so.  He  said  it  must  be  so  because  the  spirits 
told  him  so.  I  didn't  succeed  in  persuading  him  that  they  were  not  going  to 
rob  him."  To  each  of  the  other  witnesses  the  statements  were  substantially 
as  follows:  "He,  the  deuetised,  said  the  Keelers  were  trying  to  cheat  him  all 
the  time,  and  the  spirits  told  him  so;  and  they  were  trying  to  get  his  prop- 
erty away  from  him,  but  they  never  should."  To  one  witness  he  said  "that 
his  brotiier  was  going  to  cheat  and  steal  from  him."  And  again,  to  another 
of  the  witnesses,  he  said:  "  My  brothers  are  trying  to  rob  me."  During  the 
period  In  which  these  expressions  were  uttered  the  testator  had  some  impor- 
tant business  transactions  with  his  brother  without  manifesting  any  reluc- 
tance to  deal  with  him,  or  expressing  any  apprehension  that  his  brother  woulii 
cheat  or  overreach  him. 

If  it  shonld  be  conceded  tliat  it  is  established  as  a  fact  that  the  testator  was 
under  the  delusion  mentioned,  the  question  still  remains  for  thoughtful  con- 
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Bideration  whetber  be  waa  influenced  or, controlled  by  the  same  in  giving  all 
his  property  to  his  wife,  with  a  view  of  disinheriting  his  heirs  at  law,  or. was 
lie  prompted  by  his  affection  for  his  wife  to  give  her  all  of  his  property  ? 
From  the  evidence  bearing  on  the  question,  and  the  state  of  their  health  at- 
tending their  declining  years,  I  am  persuaded  that  the  testator,  in  disposing 
of  his  property,  was  actuated  by  the  latter  consideration,  and  by  a  sense  of 
justice  and  of  duty  imposed  on  him,  owing  to  the  great  aflSiction  from  which 
his  wife  was  suffering.  They  had  been  married  and  lived  happily  together 
for  50  years.  She  had  assisted  him  in  accumulating  and  preserving  the  prop- 
erty, which  consisted  chiefly  of  the  farm  which  they  bad  improved,  and  on 
wliich  they  had  lived  most  of  their  married  life.  She  was  totally  blind,  and 
to  the  last  degree  helpless,  and  the  means  which  siie  might  derive  from  her 
right  of  dower  in  his  estate,  had  he  died  intestate,  would  scarcely  have  sup- 
plied her  with  the  means  to  procure  competent  attendants  to  wait  upon  her 
and  to  supply  her  other  wants.  None  of  his  blood  relatives  had  any  just  claim 
on  the  bounty  of  the  testator,  as  against  an  ample  provision  to  be  made  by 
him  for  the  comfortable  and  generous  support  of  his  wife.  There  is  nothing 
in  the  nature  and  extent  of  the  gift,  under  the  circumstances,  which  would 
ordinarily  indicate  that  the  testator  did  not  enjoy  testamentary  capacity.  Un- 
less the  judicial  mind,  after  a  careful  consideration  of  the  question,  is  brought 
by  the  proofs  to  a  firm  and  abiding  conviction  that  at  the  time  of  the  making 
of  the  will  the  testator  was  under  an  insane  delusion,  which  influenced  and 
controlled  him  to  make  the  will,  the  same  should  be  admitted  to  probate. 
There  is  reason  for  believing  that  the  testator  was  moved  only  by  his  wish 
and  desire,  long  entertained. and  frequently  expressed  to  his  wife  and  others, 
that  it  was  his  pui-pose  to  make  a  will,  and  give  ail  his  propei-ty  to  her.  At 
least  the  question  is  involved  so  much  in  doubt  that  it  presents  a  proper  case 
to  be  determined  by  the  verdict  of  a  jury.  If  my  brethren  are  of  the  same 
opinion,  the  decree  should  be  reversed,  and  it  will  be  unnecessary  to  examine 
the  exceptions  taken  by  the  appellan1»  to  th6  reception  and  rejection  of  evi- 
dence on  the  hearing  before  the  surrogate. 

The  decree  is  reversed,  and  an  issue  of  fact  on  the  material  questions  of 
fact  in  dispute  are  ordered  to  be  tried  before  a  jury  at  a  circuit  court  to  be  lield 
in  and  for  the  county  of  Cayuga,  and  the  form  of  the  issues  are  to  be  settled 
by  the  presiding  justice,  unless  agreed  upon  by  the  parties,  and  the  costs  of 
these  proceedings  already  had  are  to  abide  the  subsequent  proceedings  to  be  had 
In  surrogate's  court.     All  concur. 


Wilson  v.  Comheroial  Teleobau  Co.  et  al. 
{Supreme  Court,  Special  Term,  King*  County.    September  17, 18S8.) 

Stock  and  Pboduce  Exchakqes — New  York  Stock  KxctLLSOK — Duty  to  P^dkkish 
QnoTATios»  AS  News. 

The  New  York  Stock  Ezchanf^e,  which  Is  a  voluntary  assoctation  organized  tor 
the  purpose  of  affording  facilities  to  its  members  for  the  transaction  of  their  bus- 
iness as  brolcers  in  stocks  and  securities,  and  a  convenient  exchange  for  the  conduct 
of  such  transactions,  performs  no  public  service,  and  is  charged  with  no  public 
duty;  and,  the  business  transactions  on  its  floor  being  exclusively  those  of  the  in- 
dividual members,  they  have  the  same  immunity  from  public  inspection  as  exists 
in  other  branches  of  mercantile  business  -,  and  the  exchange  may  refuse  to  furnish 
information  as  to  such  transactions  to  such  persons  or  companies  as  it  sees  tit, 
though  for  many  years  it  has  permitted  persons  not  members  to  have  access  to  its 
floor  and  gather  reports  of  its  transactions  to  be  dis,trlbuted  as  news. 

Same — Injunction — Wrongs  Fbevented. 

The  Consolidated  Stock  &  Petroleum  Exchange  in  its  complaint  against  the  New 
York  Stock  Kxchange  alleged  that  the  same  class  of  securities  are  dealt  in  in  both 
exchanges;  that  the  defendant  exchange,  by  reason  of  its  high  business  character, 
and  the  great  amount  of  business  done  on  its  floor,  Axes  the  market  value  for  such 
•eonrities;  that  members  of  the  plain  till  exchange  cannot  buy  or  sell  such  securi- 
ties for  their  customers  on  the  floor  of  their  exchange  unless  informed  of  the  prices 
ruling  in  the  defendant  exchange ;  and,  unless  they  have  moans  of  ascertaining 
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buch  prices,  tbo  value  of  membership  in  .the  plaintiff  exchange  will  be  largely  de- 
preciated. Held,  that  the  defendant  exchange  could  not  be  enjoined  from  exclud- 
ing from  its  floor  a  telegraph  company  furnishing  the  desit«d  ioformation  to  the 
plaintiff  exchange. 

Action  for  an  injunction  brought  by  Charles  Q.  Wllaon,  as  pi-esident  of  the 
Consolidated  Stock  &  Petroleum  Exchange,  against  the  Commercial  Telegram 
(>>mpany.  James  D.  Smith,  as  president  of  the  New  York  8tock  Exchange, 
and  others  were  subsequently  made  parties  defendant. 

Johnes,  Benner  A  Wiloox,  {B.  F.  Traey.  of  counsel,)  for  plaintiff.  Carter, 
Rollins  <b  Ledyard,  {James  O.  Carter, and  Lewis  Cass  Ledyard,  of  counsel,) 
for  defendant  Bmith. 

Brown,  J.  This  action  was  originally  commenced  by  the  plaintiff,  as  pres- 
ident of  the  Consolidated  Stock  &  I'etroleum  Exchange,  against  the  Commer- 
cial Telegram  Company,  to  restrain  that  company  from  removing  from  the 
tioor  of  the  exchange  certain  printing  telegraph  instruments  called  "  tickers, "  by 
whicb  instruments  the  quotations  of  sales  of  stocks,  bonds,  etc.,  on  the  2«evr 
York  Stock  Exchange  were  transmitted  to  the  plaintiff's  exchange.  A  tem- 
porary injunction  was  granted  in  the  action,  which  still  remains  in  force. 
No  issue  is  made  with  the  plaintiff  by  the  answer  of  the  telegram  company 
upon  any  fact  alleged  as  a  basis  of  the  relief  sought,  nor  does  that  company 
dispute  the  propriety  of  that  injunction,  nor  deny  that  the  plaintiff  is  not  en- 
titled against  it  to  the  judgment  asked  for.  Subsequent  to  the  granting  of  the 
injunction  against  said  company  the  defendant  Smith,  as  president  of  the  New 
York  Stock  Exchange,  was  made  a  defendant  to  the  action,  and  upon  allega- 
tions in  the  amended  complaint,  to  the  effect  that  the  New  York  Stock  Ex- 
change threatened  to  prevent  the  said  telegram  company  from  furnishing  to 
the  plaintilT  the  information  as  to  transactions  on  its  door,  and  to  cut  off  its 
wire  and  remove  said  company  from  its  premises,  an  injunction  was  granted, 
restraining  any  such  action  on  the  part  of  said  defendant. 

The  relief  now  sought  by  the  judgment  of  this  court  is  that  the  defendants 
be  perpetually  enjoined  from  doing  any  act  which  wiL  interfere  with  or  pre- 
vent the  plaintiff's  exchange  from  receiving  the  quotations  of  transactions  on 
the  New  York  Stock  Exchange  "as  usually  or  regularly  transmitt«d  to  the 
public  over  and  by  means  of  the  wires  and  instruments  by  the  defendants,  or 
any  of  them,  maintained  and  used  for  that  purpose,"  and  to  perpetually  en- 
join the  New  York  ijtock  Exchange  from  doing  any  act  which  will  "inter- 
fere with,  hinder,  or  delay  the  telegram  company  in  collecting  and  distribut- 
ing the  said  quotations  as  the  usual  and  regular  course  of  its  business,  and 
furnishing  the  said  consolidated  exchange  therewith."  I  have  quoted  the 
language  of  the  prayer  of  the  complaint,  as  it  indicates  what  the  plciuler  be- 
lieves to  be  the  rights,  duties,  and  obligations  of  the  several  parties  to  each 
other  in  reference  to  the  receipt  and  distribution  of  the  transactions  taking 
place  upon  the  New  York  Stock  Exchange;  and  it  is  very  evident  that  that 
part  of  the  relief  which  seeks  to  restrain  the  New  York  Exchange  from  re- 
moving the  Commercial  Telegram  Company  from  its  premises  can  be  sustained 
only  on  the  ground  that  the  business  transacted  upon  such  exchange  is  uf  such 
a  character  that  any  person  b.as  a  right,  not  only  by  himself,  but  by  bis  se- 
lected agents,  to  have  access  to,  and  be  present  on,  the  floor  of  the  exchange 
at  till  times  during  the  transaction  of  business  there.  While  it  is  true  that 
the  complaint  alleges  a  contract  between  the  defendants  under  whicb  the  tele- 
gram company  engH<{ed  in  business  upon  the  "floor"  of  the  exchange,  in  col- 
lecting and  transmitting  by  its  "tickers"  the  quotations  of  transactions  on 
said  exchange,  the  evidence  shows,  without  contradiction,  that  all  reports  and 
quotations  of  transactions  upon  the  exchange  were  received  by  the  telegram 
company  for  transmission  to  such  persons  only  as  should  be  approved  of  by 
such  exchange,  and  that  the  "tickers"  of  said  company  were  to  be  located  in 
such  places  only  as  should  be  approved  of  by  the  exchange.    There  could 
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therefore  be  no  claim  of  right  to  the  possession  of  a  ticker,  or  of  a  right  to  re- 
ceive the  quotations  under  their  contract,  without  proof  of  approval  of  the 
exchange;  and  it  is  undisputed  that  such  approval  never  was  directly  given 
to  locate  tickers  on  the  floor  of  the  Consolidated  Exchange,  and  that  any  such 
as  might  be  inferred  from  knowledge  or  acquiescence  was  withdrawn  by  di- 
rection of  the  telegram  company  to  remove  their  instruments. 

Independent  of  the  contract,  the  right  of  the  plaintiff  to  have  these  quota- 
tions  through  the  medium  of  the  telegram  company  cannot  be  maintained; 
for,  assuming  that  the  New  York  Exchange  is  under  an  obligation  to  make 
public  the  prices  at  which  stocks  are  sold  on  its  floor,  it  lias  a  right  to  control 
absolutely  the  channel  through  which  such  quotations  shall  be  given  out.  It 
may,  therefore,  select  one  "ticker"  company,  and  give  to  it  all  the  privileges 
of  collecting  news  on  its  floor,  and  exclude  all  others.  Upon  this  question, 
The  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct.  Rep.  542,  628.  is  a  direct  author- 
ity. The  obligation  to  admit  to  its  floors  all  ticker  companies  could  be  no 
greater  than  the  obligation  of  a  railroad  company  to  carry  all  express  compa- 
nies. But  in  the  case  ciled  the  supreme  court  held  that  the  railroads  were 
not  bound  to  carry  all  express  companies,  and  on  the  same  principle  the  stock 
exchange  would  be  under  no  obligation  to  admit  to  its  floor  all  ticker  compa- 
nies. Where  would  the  line  be  drawn?  If  ticker  companies  have  the  right 
of  admission  to  collect  the  quotations,  individuals  have  the  same.  The  ex- 
change would  swarm  with  outsiders,  the  rights  of  members  be  seriously  Im- 
pairedr  and  private  property  destroyed.  Very  slight  retlection  will  convince 
any  one  that,  if  these  quotations  are  to  be  given  to  the  public,  it  must  be  un- 
der such  reasonable  regulations  as  the  exchango  should  impose.  I  regard, 
therefore,  as  immaterial  to  the  decision  of  the  case,  the  fact  that  the  New 
York  Exchange  had  under  consideration  the  making  of  a  contract  with  tlie 
Western  Union  Telegraph  Company,  by  which  it  would  bestow  upon  that 
company  the  exclusive  right  of  collecting  the  quotiitions  of  transactions  on  its 
floor,  and  excluding  therefrom  the  Commercial  Telegram  Company  and  all 
others,  only  so  far  as  it  contemplated  limiting  that  company  in  the  distribu- 
tion of  quotations  to  such  persons  as  were  designated  by  the  exchange.  If 
the  making  public  the  quotations  of  prices  on  its  floor  is  a  public  duty,  rest- 
ing upon  said  exchange,  it  could  not  limit  or  control  the  designation  of  per- 
sons who  should  receive  them.  All  would  be  entitled  to  them  upon  the  same 
terms  as  they  were  generally  given  out,  and  the  Western  Union  Company,  or 
any  other  person  or  corporation  that  should  l>e  made  the  channel  through 
which  the  quotations  would  pass  from  the  floor  of  the  exchange  to  the  public, 
could  not  discriminate  in  the  distribution,  but  would  rest  under  the  public 
duty  to  serve  all  alike.  If,  however,  no  public  duty  rests  upon  the  exchange 
to  make  public  the  quotations  of  prices,  then  it  may  do  with  them  as  it  pleases; 
serve  one  man  and  refuse  another;  and  any  person  or  corporation  that  it  se- 
lects to  distribute  them,  receives  them  solely  as  the  agent  of  the  exchange, 
and  can  furnish  them  to  such  persons  only  as  the  exchange  directs.  The  right 
of  every  man  to  do  what  he  will  with  his  own,  not  interfering  with  the  re- 
ciprocal rights  of  others,  is  accepted  among  the  fundamental  principles  of  our 
law. 

We  can  also  dismiss  with  a  very  brief  reference  the  grounds  of  relief  set 
forth  in  the  eleventh  and  fourteenth  subdivisions  of  the  complaint.  Stripped 
of  all  verbiage,  the  substance  of  those  aileguliuns  is  that  substantially  the 
same  class  of  securities  are  dealt  in  in  both  exciianges;  that  the  New  York 
Exchange,  by  reason  of  its  high  business  character,  and  the  great  amount  of 
business  done  upon  its  floor,  tixes  the  market  value  for  such  securities;  that 
the  members  of  the  Consolidated  Exchange  cannot  buy  or  sell  such  securities 
for  their  customers  on  the  floor  of  their  exchange,  unless  they  know  the  quo- 
tations of  prices  ruling  in  the  New  York  Exchange;  and,  unless  they  Iiave 
means  of  promptly  ascertaining  the  prices  at  which  sales  are  there  made,  the 
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plaintiff  wUl  be  seriously  injured,  and  the  value  of  niembership  in  the  Con- 
solidated Exchange  largely  depreciated.  In  other  words,  unless  some  of  the 
guod-will  which  belongs  to  the  Kew  York  Exchange,  and  which  is  the  out- 
growth of  a  long  and  honorable  business  career,  and  the  high  character  of  its 
members,  and  which  makes  valuable  the  membership  in  that  exchange,  i» 
transferred  to  its  business  rival,  it  will  be  compelled  to  go  out  of  business,  and 
membership  therein  will  be  of  little  value.  This  is  a  most  astonishing  alle- 
gation upon  which  to  found  a  public  right.  As  well  might  one  mercliant  de- 
mand to  know  the  prices  at  which  bis  rival  in  business  sold  his  goods,  on  the 
ground  tliat,  unless  he  was  informed  of  such  prices,  he  could  not  compete 
with  him  in  the  market.  Membership  in  the  exchange  is  property  of  great 
value,  which  would  be  seriously  impaired  if  persons  not  members  could  have 
access  for  any  purpose  to  its  floor,  and  especially  to  such  important  imfornia- 
tion  as  the  prices  ruling  there  at  every  moment  of  the  day;  and  that  no  such 
right  upon  the  grounds  claimed  in  these  allegations  could  be  enforced,  wltli- 
out  violating  the  safeguards  of  the  constitution  relating  to  the  enjoyment  of 
liberty  and  property,  is  apparent,  without  argument. 

We  come,  therefore,  to  the  real  question  in  the  case,  which  is,  does  any  pub- 
lic duty  rest  upon  the  New  York  Exchange  to  make  known  the  prices  of  se- 
curities dealt  in  by  members  on  its  floor?  The  direct  authorities  upon  this 
question  are  few.  With  the  exception  of  the  decisions  that  have  been  made 
in  the  litigation  between  the  parties  to  this  action,  the  only  direct  authorities 
to  which  I  have  been  referred,  or  which  1  have  been  able  to  flnd,  arose  in  the 
state  of  Illinois.  In  two  cases  in  the  circuit  court  of  that  state  it  has  been 
decided  that  the  Chicago  Board  of  Trade  could  not  exercise  any  discrimination 
as  to  who  should  receive  its  market  quotations,  or  as  to  what  telegram  com- 
panies should  be  allowed  facilities  for  distributing  the  information  to  the  pub- 
lic, atock  Exahange  v.  Telegraph  Co.,  reported  in  note  to  Bryant  v.  Tele- 
graph Co.,  17  Fed.  Rep.  830;  Murphy  v.  Board,  20  Chi.  Leg.  N.  No.7.  But 
in  the  case  of  Stock  Exchange  v.  Board,  in  the  appellate  court  of  the  First 
district  of  that  state,  directly  the  opposite  was  held,  and  an  injunction  agunst 
the  board  of  trade  was  dissolved;  the  court  holding  that  the  board  of  trade 
was  a  private  corporation,  in  whose  affairs  no  one  was  especially  interested 
except  its  members,  and  that  it  had  the  right  of  discrimination  in  tlie  distribu- 
tion of  its  market  reports.  This  decision  affirmed  an  order  of  Justice  Bagbt, 
dissolving  an  injunction  against  the  board  of  trade,  and  must  be  regarded  as 
overruling  the  decision  of  Justice  Collins  in  the  Murphy  Case,  and  Chancel- 
lor TuLEY  ia  Stock  Exchange  v.  Telegraph  Co.  See  Const.  III.  art.  11,  §  6;  1 
Gen.  St.  p.  702,  §  28.  To  the  same  etTect  are  the  decisions  of  the  circuit  court 
of  the  United  States.  Bryant  v.  Telegra/^-h  Co.,  17  Fed.  Kep.  825;  Stock 
Exchange  v.  Board,  15  Fed.  Hep.  847;  Stock  Exchange  v.  Telegraph  Co.,  22 
Fed.  Kep.  25.  In  these  cases  it  was  held  that  the  board  of  trade  was  a  private 
corporation,  and  could  give  or  withhold  from  the  public  its  transactions,  and 
that  it  might  give  the  transactions  to  the  public  througii  such  agents  or  upon 
such  conditions  as  the  board  may  deem  advisable.  In  this  state  we  have  the 
decision  of  Justice  Dykman,  made  on  granting  the  temporary  injunction  in 
this  action,  against  the  stock  exchange,  holding  the  doctrine  of  the  public 
character  of  the  business  of  the  exchange,  and  its  duty  to  make  public  ibi 
transactions;  and  the  decision  of  the  general  term  of  the  First  department,  in 
the  case  of  Telegram  Co.  v.  Stock  Exchange,  47  Hun,  494,  holding  the  con- 
trary doctrine,  and  that  there  was  no  duty  on  the  defendant  to  make  known 
the  transactions  taking  place  on  its  floor.  The  weight  of  judicial  authority  is 
thus  adverse  to  the  plaintiff's  claim.  The  cases  in  the  circuit  court  of  Illi- 
nois, and  also  the  decision  of  Justice  Dykman,  were  based  on  tlie  doctrine  of 
Munn  V.  Illinois,  94  U.  S.  130,  in  which  it  was  held  that  property,  when  used 
in  a  manner  to  make  it  of  public  consequence  and  affect  the  community  at 
large,  became  clothed  with  a  public  interest,  and  might  be  controlled  by  the 
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public  for  the  common  good,  and  the  plaintiff's  whole  argument  is  based  on 
the  doctrine  in  this  case.  I  am  unable  to  see  how  Munn  v.  Tlliuois  has  any 
application  to  the  question  involved  in  this  case.  That  case  arose  under  the 
statute  of  Illinois  regulating  the  use  of  elevators  ani  warehouses  in  the  city 
of  Chicago,  and  which  was  unacted  pursuant  to  the  general  police  power  of 
the  legislature.  The  question  presented  to  the  court  was  as  to  the  constitu- 
tionality of  that  law.  But  we  are  not  dealing  with  any  legislation  in  refer- 
ence to  the  stock  exchange  or  its  property.  Whether  the  legislature  has  the 
power  to  control  the  stock  business,  and  to  require  the  exchange  to  make  pub- 
lic their  transactions,  is  not  now  a  pertinent  question.  If  such  power  does 
exist,  it  is  among  the  police  powers  of  the  state.  But  the  police  powers  do 
not  reside  in  the  courts,  but  in  the  legislature.  The  courts  can  enforce  no 
obligation  against  a  citizen,  except  such  as  are  imposed  by  law.  We  must 
therefore  take  the  legal  rights  of  the  parties  as  we  find  them.  The  Munn 
Case  decided  nothing,  except  the  power  of  the  state  to  enact  the  law  in  ques- 
tion, and  therefore  every  thing  said  by  the  chief  justice  must  be  construed 
with  reference  to  that  fact.  As  was  said  by  our  court  of  appeals  in  Bertholfy, 
O^Reilly,  74  N  Y.  523,  in  speaking  of  this  case:  "  It  may  be  deemed  to  have 
carried  the  right  of  legislative  interference  with  private  rights  and  property 
to  its  utmost  limit,  but  it  illustrates  the  scope  of  the  police  power  in  legisla- 
tion. "  In  the  absence  of  any  act  of  the  legislature  regulating  the  stock  busi- 
ness, or  im|)0sing  any  public  duty  upon  the  New  York  Stock  Exchange,  we 
must  therefore  be  guided  solely  by  the  common  law  in  determining  the  rights 
and  obligations  of  the  parties;  and  I  think  it  will  not  be  disputed  that,  if  any 
duty  rests  upon  the  stock  exchange  to  make  public  the  ruling  price  of  trans- 
actions on  its  floor,  such  duty  must  be  found  either  in  the  character  of  the 
organization  or  in  the  nature  of  the  business  there  transacted. 

1.  As  to  the  character  of  the  organization .  The  New  York  Stock  Exchange 
is  not  a  corporation.  It  is  a  voluntary  association  of  individuals,  engaged  in 
business  as  brokers  in  stocks,  bonds,  and  other  securities.  It  is  not  the  out- 
growth of  any  public  demand,  serves  no  public  interest,  has  sought  no  special 
privilfges  or  power,  and  has  asked  iind  obtained  nothing  from  the  state,  ex- 
cept that  protection  which  the  law  affords  every  citizen,  and  exists  solely  for 
the  purpose  of  affording  its  members  facilities  for  the  transaction  of  their  in- 
dividual business.  The  nature  of  the  organization  is  thus  described  by  the 
court  of  appeals:  "Tlie  New  York  Stock  Exchange  is  a  voluntary  asaociatiun 
of  individuals,  united,  without  a  chnrter,  in  an  organization  fur  the  purpose 
of  afforclingits  members  certain  facilities  for  the  transaction  of  their  business  as 
brokers  In  stocks  and  securities,  and  a  convenient  exchange  or  sales-room  for 
the  conduct  of  such  transactions.  It  cannot  be  said  to  be  strictly  a  copartrier- 
ship,  for  its  objects  do  not  come  within  the  definition  of  one.  A  copartner- 
ship results  from  a  contract  between  the  parties,  by  which  they  agree  to  com- 
bine their  property  or  labor,  or  both,  to  some  common  enterprise,  and  for  a 
common  pi:ofit,  to  be  shared  in  the  proportion  stated  in  their  contract.  The 
objects  of  a  voluntary  association  of  brokers  do  not,  however,  involve  any 
such  combination,  or  any  communion  of  profits  from  the  business  transacted 
by  the  members.  Like  a  business  club,  its  principal  object  is  the  promotion 
of  the  convenience  of  its  membere,  by  furnishing  facilities  which  aid  them  in 
doing  their  business,  and  are  therefore  of  benefit  to  them."  In  the  exercise 
of  its  ordinary  functions  it  does  not  usually  engage  in  any  business,  except 
such  as  are  incidental  to  furnishing  proper  and  convenient  facilities  to  its 
members.  It  is  not  interested  in  the  business  transacted  between  its  mem- 
bers, and  makes  no  sales  or  purchases  of  any  securities  dealt  in  within  its 
walls,  and  is  under  no  obligation  to  acquire  any  information  as  to  any  trans- 
action taking  place  there,  or  to  ascertain  the  prices  of  any  securities  therein 
bought  or  sold.  In  all  this  there  is  plainly  no  public  service,  and  in  accom- 
plishing the  object  and  purpose  of  its  organization  no  public  duty. 
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2.  As  to  the  business  transacted  upon  the  exchange,  as  abeady  stated,  in 
such  business  the  exchange  has  no  part  and  no  interest.  The  business  is  ex 
clusi  vely  that  of  the  individual  members,  and  nothing,  I  take  it,  can  be  clearer 
than  that  the  parties  to  a  sale  of  property  have  an  absolute  right  to  keep  the 
facts  and  details  of  that  trnnsaction  to  themselves,  and  to  deny  any  informa- 
tion relating  thereto  to  all  the  world;  and  that  there  is  no  power  in  the  state 
or  courts,  under  oar  constitution,  to  compel  them  to  make  the  same  public. 
So  that  in  all  business  transactions  on  the  floor  of  the  exchange,  between  its 
members,  there  is  no  public  service  and  no  public  duty,  and  no  obligation 
rests  upon  any  of  the  members  of  the  exchange  to  make  known  any  of  thede- 
tails  of  their  transactions  with  other  members,  and  that  with  respect  to  sales 
of  bonds,  stocks,  and  securities  there  is  the  same  immunity  from  public  in- 
spection as  exists  in  all  branches  of  mercantile  business.  It  appears,  how- 
ever, from  the  evidence,  that  for  many  years  the  exchange  has  permitted  per- 
sons not  members  to  have  access  to  its  floor,  to  ascertain  and  collect  tha  re- 
ports of  transactions  taking  place  there,  and  that  the  information  thus  ob- 
tained is  distributed  as  news  all  over  the  country.  The  manner  in  which  this 
business  is  done  is  fully  set  forth  in  the  findings,  and  need  not  be  stated  here. 
It  Is  this  fact  which  plaintiff  claims  gives  a  public  character  to  the  business, 
and  imposes  a  duty  not  to  discriminate  in  the  distribution  of  the  reports. 
This  miglit  be  an  important  fact  to  be  considered  by  the  state  in  determining 
whether  the  business  should  be  brought  under  public  control,  but  I  am  un- 
able to  see,  and  the  argument  of  the  counsel  does  not  show,  how  it  changes  the 
legal  rights  of  the  parties.  The  exchange,  as  an  association,  stands  in  no  dif- 
ferent relation  to  the  publicin  respect  to  their  transactions  than  to  individual 
members.  Whatever  it  does  it  does  by  their  direction.  Its  acts  express  sim- 
ply the  will  of  the  majority.  If  there  is  any  public  duty  growing  out  of  the 
business  of  dealing  in  stocks  and  bonds,  the  obligation  is  greater  upon  the 
broker  who  sells  than  on  the  exchange.  The  exchange  is  but  the  agent  of  its 
members.  Whatever  information  it  possesses  it  holds  in  trust  for  its  mem- 
bers, yet  any  member  may  refuse  to  make  public  bis  sales  or  purchases. 
How,  then,  can  the  exchange  be  compelled  to  make  public  that  member's  busi- 
ness which  he  has  a  right  to  keep  private?  If,  however,  we  regard  the  quo- 
tations as  property  which  the  exchange  sells,  the  plaintiff's  case  is  no 
stronger.  IJndoubtedly,  the  ruling  price  of  stocks  is  an  important  item  of 
news,  but  no  more  so  than  the  price  of  other  commodities;  and  the  ex- 
change, in  selling  it  as  a  species  of  property,  bears  no  different  relation  to 
the  public  than  any  other  merchant  who  offers  his  wares  in  the  market. 
The  price  of  stock  is  of  no  more  importance  to  the  public  than  the  price  of  co:d 
or  grain  or  any  otiier  necessaries  of  life.  But  must  the  coal  merchant  or  grain 
de^er  sell  his  goods  to  whomsoever  tenders  him  the  price?  Cannot  the  mer- 
chant select  his  customer,  the  lawyer  his  client,  and  the  physician  his  pa- 
tient? It  seems  hardly  necessary  to  cite  authorities  upon  such  a  question, 
yet  a  few  references  may  not  be  out  of  place.  The  main  guaranty  of  pri- 
vate rights  is  found  in  the  provisions  of  the  bill  of  rights,  that  no  person 
shall  "be  deprived  of  life,  liberty,  or  property  without  due  process  of  law." 
In  commenting  on  this  provision  in  Bertholf  v.  O'Reilly/,  the  court  of  ap- 
peals say  "Tlie  right  to  life  includes  the  right  of  the  individual  to  bis 
body  in  its  completeness,  and  without  dismemberment;  the  right  to  liberty, 
the  right  to  exercise  his  faculties,  and  to  follow  a  lawful  avocation  for  the 
support  of  life;  the  right  of  property,  the  right  to  acquire  power,  and  en- 
joy it,  in  any  way  consistent  with  the  equal  rights  of  others,  and  the  just 
exactions  and  demands  of  the  state."  In  Re  Jacobs,  98  N.  T.  98,  Earl, 
J.,  says:  "Liberty,  in  its  broad  sense,  as  understood  in  this  country,  means 
the  right,  not  only  of  freedom  from  actual  servitude,  imprisonment,  or  re- 
straint, but  the  right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to 
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pursue  any  lawful  trade  or  avocation.  All  laws,  therefore,  which  impair 
these  rights,  which  limit  one  in  his  class  of  trade  or  profession,  or  confine 
him  to  work  or  live  In  a  specified  localitj',  or  restrain  his  otherwise  lawful 
movements,  except  such  as  may  be  passed  in  the  exercise  by  the  legisla- 
ture of  the  police  power,  are  infringements  upon  his  fundamental  riglits  of 
liberty."  "The  exclusive  right  of  using  and  transferring  property  follows,  as 
a  natural  consequence,  from  the  perception  and  admission  of  the  right  itself. " 
2  Kent  Ck>mm.  (3d  Ed.)  320.  "Every  man  has  a  right  to  determine  what 
branch  of  buainesa  he  will  pursue,  and  to  make  his  own  contract  with  whom 
he  pleases,  and  in  the  best  terms  he  can.  He  may  refuse  to  deal  with  any 
roan  or  set  of  men;  and  it  is  no  crime  for  any  number  of  persons,  without  an 
unlawful  object  in  view,  to  associate  themselves  togetlier,  and  agree  that  they 
will  not  work  for  or  deal  with  certain  men  or  classes  of  men,  or  work  under 
a  certain  price,  or  without  certain  conditions."  Carewv.  Rutfier/ord,  106 
Mass.  14.  "In  general,  every  person  may  make  rules  for  the  regulation  of 
his  own  business,  and  may  deal  with  whomsoever  he  pleases,  and  refuse  to 
deal  with  otiiers. "  Cooley,  Const.  Law,  232.  So  long  as  he  violates  no  law, 
and  does  not  interfere  with  the  reciprocal  rights  of  others,  every  man  may  do 
what  he  will  with  his  own.  He  may  engage  in  any  lawful  business  or  occupa- 
tion,  and  he  may  sell  bis  own  goods  or  refuse  to  sell  to  whomsoever  he  chooses. 
The  obligation  of  the  stock  exchange  with  reference  to  the  transactions  be- 
tween its  members,  arising  from  the  fact  that  it  collects  and  sells  the  quota- 
tions, can  be  no  greater  tlian  the  obligations  resting  on  any  other  merchant  to 
make  known  the  price  of  his  goods.  To  take  an  illustration  from  the  evi- 
dence in  this  case:  It  appears  that  the  Associated  Press  collects  the  quota- 
tions on  the  exchange  as  items  of  news,  as  it  does  other  news,  from  the  whole 
world,  and  sells  them  to  the  newspapers  throughout  the  country  Is  that  as- 
sociation under  apublic  duty  to  sell  news  collected  by  it  to  every  newspaper 
that  demands  it,  and  offers  to  pay  the  usual  price?  Cannot  it  select  its  cus- 
tomers, and  sell  to  one  paper  in  New  York,  and  refuse  one  in  Brooklyn? 
Undoubtedly  it  can,  and  yet  its  business  is  affected  with  a  public  interest  to 
a  much  greater  extent  than  that  of  the  stock  exchange,  as  one  sells  the  quota- 
tions of  stocks,  but  the  other  reports  the  news  to  the  world.  The  theory  that 
everything  which  a  large  part  of  the  community  is  interested  to  know  is 
therefore  affected  with  a  "public  interest,"  as  that  term  is  used  in  the  decis- 
ions of  the  courts,  is  a  very  erroneous  one.  A  business  of  a  private  in- 
dividual, when  affected  with  a  public  interest,  must  not  only  include  facts 
which  the  people  are  entitled  to  know,  but  its  object  must  be  public  accom- 
modation, or  it  must  concern  some'thing  which  the  state  has  power  to  regu- 
late or  control.  Judge  Cooley,  who  is  among  the  ablest  writers  on  the  sub- 
ject of  constitutional  law,  after  a  careful  review  of  the  JHunn  Case,  gives  his 
conclusion  on  this  subject  as  follows:  "In  the  following  cases  we  should  say 
that  property  in  business  was  affected  with  a  public  interest— ^/r»t,  when  the 
business  is  one  the  following  of  which  is  not  of  right,  but  is  permitted  by  the 
state  as  a  privilege;  second,  when  the  state,  on  public  ground,  renders  the 
business  special  assistance  by  taxation  or  otherwise;  third,  when,  for  the 
accommodation  of  the  business,  some  special  use  is  allowed  to  be  made  of 
public  property  or  of  a  public  easement;  fourth,  when  exclusive  privileges 
are  granted  in  consideration  of  some  special  return  to  be  made  to  the  pub- 
lic." Const.  Lim.  739.  There  is  nothing  in  the  organization  of  the  New 
York  Stock  Exchange  or  its  business  that  could  be  brought  within  the  classes 
named  by  Judge  Cooley.  Neither  the  organization  nor  the  business  of  the 
members,  nor  the  business  of  collecting  and  distributing  the  quotations  of 
the  prices  of  stocks  sold  within  its  walls,  partakes  of  a  public  character. 
The  association  is  private,  and  the  business  is  between  private  individuals, 
and  it  follows  that  no  person  not  a  member  can  enforce  any  right  therein,  ex- 
cept such  as  he  may  obtain  by  contract.    Applying  this  conclusion  to  the 
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parties  to  this  case,  the  plaintiff  has  shown  no  cause  of  action  against  the 
slock  exchange,  and  as  to  it  the  complaint  must  be  dismissed.  But  no  Issue 
is  made  by  the  answer  of  the  telegram  company,  and  as  to  it  an  injanction 
must  be  granted  iu  aocoidance  with  the  prayer  of  the  complaint. 


HoFPEB  V.  Hopper. 
(Supreme  Court,  Special. Term,  New  York  County.    January  7, 1889.) 
1.  EhcKonroBs  Aim  ADMimaTBAToas— Anciii.abt  Lbttbbs— Aonom— Noh-] 


Cbbditob. 

An  action  at  law  will  not  lie  in  New  York  by  a  non-resident  creditor  against  a  for- 
eign ezecutriz  who  has  taken  letters  ancillary,  but  who  baa  reoelTed  no  assets  in 
tbat  state. 

L  BiMK — EiQurr^BLi  Aonon — Decbaskd  Fastkeb. 

An  action  on  a  money  demand  is  not  an  equitable  action  simply  beoanae  its  object 
is  to  charge  the  estate  ot  a  deceased  partner  with  a  firm  debt. 

Action  by  Oliver  T.  Hopper  against  Mary  C.  Hopper,  who,  as  foreign  ex- 
eculrix,  has  taken  out  letters  ancillary  in  New  York. 

Charles  B.  Paige  and  Horace  Secor,  for  plaintiff.  Robert  F.  B.  Ecuton, 
for  defendant. 

Barkett,  J  It  is  conceded  that  an  action  at  law  will  not  lie  in  the  courts 
of  this  state  against  a  foreign  executor.  The  plaintiff,  however,  contends 
that  such  an  action  will  lie  against  a  foreign  executor  who  has  taken  out  an- 
cillary letters  here.  No  authority  is  furnished  in  support  of  this  contention, 
and  it  is  contrary  to  the  general  doctrine  upon  the  subject.  Where  a  foreign 
executor  hns  reduced  assets  of  the  decedent  within  our  jurisdiction  to  his  pos- 
session, he  will  be  compelled  to  account  therefor  in  equity;  and,  where  he  has 
secured  such  assets  by  virtue  of  his  ancillary  letters,  he  may  be  required  by 
the  surrogate  to  pay  the  debts  of  the  decedent  due  to  creditors  within  (he 
state.  Cole  Civil  Proc.  §  2701.  Unless  otherwise  directed  by  the  surrogate, 
or  by  the  judgment  or  order  of  a  court  of  record,  the  person  to  whom  ancillary 
letters  are  issued  must  transmit  the  money  or  other  personal  property  of  the 
decedent,  received  by  him,  to  the  state,  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  of  that  state.  Code,  §  2700. 
In  the  case  at  bar  the  plaintiff  is  not  a  resident  creditor,  nor  has  the  execu- 
trix received  any  money  or  other  property  of  the  decedent  under  her  ancillary 
letters,  or  at  all,  in  this  state.  All.  therefore,  that  is  necessary  for  me  to  de- 
cide is  that  a  judgment  at  law  cannot  be  recovered  against  her  here  by  such 
foreign  creditor.  The  plaintiff  must  resort  to  the  forum  of  the  original  ap- 
pointment. 

It  is  claimed  that  the  action  is  an  equitable  one,  because  it  seeks  to  cbarg'; 
the  estate  of  a  deceased  partner.  But  the  plaintiff  simply  demands  a  money 
judgment,  and  he  makes  this  demand  against  the  defendant  us  such  foreign 
executrix.  The  defendant  is  none  the  less  a  foreign  executrix  because  we 
have  authorized  her  by  ancillary  lettere  to  collect  the  assets  of  the  decedent 
within  our  jurisdiction.  !:$he  is  in  no  just  sense  a  domestic  executrix.  The 
equitable  action,  for  which  alone  authority  is  to  be  found  in  the  cases,  is  by  a 
resident  creditor  for  an  accounting  with  regard  to  assets  actually  collected 
witliin  this  state  by  a  foreign  executor,  and  for  a  proper  distribution  titereof. 
This  has  been  allowed  to  prevent  a  total  failure  of  justice.  Field  v.  Gibson, 
56  How.  Pr.'232,  affirmed,  20  Hun,  276;  Bioton  v.  Brovm.  I  Barb.  Oh.  189; 
McNumara  v.  Dwytr,  7  Paige,  239 ;  and  see  other  cases  cited  in  Field  v.  Gib- 
son. And  it  is  so  allowed,  as  was  said  by  Davis,  P.  J.,  in  Field  v.  Oibson, 
where  an  "executor  or  an  administrator  has  come  into  this  state  bringing  as- 
sets of  the  estate.  Or  has  taken  out  letters  of  administration  in  this  state  in 
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reepect  to  aisete  located  here."    But  that  would  seem  to  be  the  limit  of  ao- 
thorily. 
The  complaint  must  therefore  be  dlamiased,  with  costs. 


In  n  ExTBNSioN  of  Nokth  Third  Ays. 

(Supreme  Court,  Special  Term,  New  York  County.    October  27, 1888.) 

Dbsication— ErTECT— BuiLDiKO  OK  Ukopbned  Btrbit — Dauaoes. 

A  deed  conveyed  land  together  with  the  right  of  way,  tn  common  with  other 
abutting  owners,  over  several  unopened  streets  and  avenues,  as  laid  down  on  a 
map  previously  filed  by  the  grantor.  The  grantee  opened  one  of  the  streets  pro- 
jected on  the  map,  bat  made  it  10  feet  narrower  than  the  plat,  and  it  was  tJius  used 
by  the  abutting  ownera  and  the  public  The  grantee  paid  the  taxes  on  the  16-foot 
strip  and  erected  a  bnildlne  thereon.  Afterwards  that  part  of  the  oounty  was  an- 
nexed to  the  city  of  New  York,  which  accepted  the  street.  Held,  that  on  tiie  tak- 
ing of  the  strip  by  the  city  for  an  extension  of  the  street  the  grantee  is  entitled  only 
to  nominal  damages. 

Motion  to  conBrm  report  of  commissioners  appointed  to  appraise  property 
to  be  taken  for  the  extension  of  North  Third  avenue.  New  York  city.  Jotin 
B.  Haskin,  ^Bridget  Curry,  and  the  trustees  of  St.  John's  College  objected  to 
the  confirmation  on  the  ground  that  proper  awards  had  not  been  made  for 
their  property. 

H.  R.  Beekman,  for  the  motion.  John  ff  Byrne,  for  Bridget  Curry.  A.  B. 
Tappen,  for  John  B.  Haskin.  Granville  P.  Hatoes,  (James  P.  Campbell,  of 
counsel,)  for  trustees  of  St.  John's  College. 

Pattebson,  J.  On  this  motion  to  confirm  the  report  of  the  commissioners 
for  opening  Noi-th  Third  avenue,  objections  have  been  insisted  upon  by  three 
owners  of  property  affected  by  the  action  of  the  commissioners: 

First.  Mrs.  Curry,  the  owner  of  parcels  Nos.  41, 42,  and  48,  claims  that  the 
amount  of  the  awards  made  to  her  are  inadequate,  and  that  the  property  Is 
much  more  valuable  than  the  commissioners  have  determined  k  to  be.  I  do 
not  see  from  the  evidence  that  any  injustice  has  been  done  Mrs.  Curry,  or 
that  the  commissioners  have,  in  any  way,  discriminated  ugainst  her.  Other 
property  adjacent  to  hers  has  been  valued  at  the  same  rate,  and  in  the  same 
way,  and  I  do  not  think  a  suflScient  reason  has  been  assigned  for  disturbing 
the  report  in  this  respect. 

Second.  John  B.  Haskin  objects  to  the  confirmation  of  the  report  on  the 
ground  tliat  he  has  been  allowed,  as  to  parcel  91,  a  nominal  reward  only.  The 
material  facts  relative  to  his  objection  are  as  follows:  Haskin  acquired 
bis  title  to  the  property  in  question  in  October,  1850,  through  a  deed  from 
Powell,  administrator,  etc.  Ttie  premises  conveyed  were  part  of  the  William 
Powell,  or  Union  Hill,  farm.  In  October,  1849,  a  map  of  this  farm  was  filed 
in  the  otlice  of  the  clerk  of  Westchester  county,  and  upon  that  map  appeared 
distinctly  tlie  lines  of  what  was  to  be  the  proposed  College  avenue.  These 
Unes  were  somewhat  altered  by  a  subsequent  map  made  in  1850  and  filed  in 
1851.  Mr.  Haskin's  deed  referred  directly  to  the  map,  and  there  were  con- 
veyed to  him  2.27  acres  by  specific  description  upon  said  map,  "together  with 
such  parts  of  said  College  avenue  as  are  opposite  and  contiguous  to  the  said 
premises,  etc.,  and  together  with  the  right  of  way  by,  through,  and  upon  the 
said  several  roads,  streets,  and  avenues  laid  down  on  said  map  in  common 
with  the  other  ownera,  etc.,  and  subject  to  the  right  of  way  of  said  other 
part  owners  in  common  by,  through,  and  upon  the  said  several  roads,  streets, 
and  avenues,  it  being  intended  to  keep  open  the  said  streets  and  avenues, 
etc.,  as  public  roads."  Shortly  after  taking  possession  under  bis  deed  in 
1850  Haskin  proceeded  to  open  College  avenue,  the  easterly  line  of  which,  as 
opened  by  him,  corresponded  with  the  easterly  line  of  the  avenue  as  projected 
on  the  farm  map.  He  opened  it  50  feet  in  width,  and  has,  at  his  own  ex- 
v.Sn.y.s.do.T — 41 
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p€tf6e;  s6  maint&ined  it  ever  since,  Hnd  the  abnttltt|;  owtMm<  SBd:  thc'imbUe 
have  used  it  aa  thus  laid  out.  Had  it  been  actually  opened  on  the  lines 
shown  on  the  farm  map,  it  would  have  been  66  fbet  >ffde',  and  woaM  have 
included  the  strip  of  land  in  question.  There  never  was  any  formal  accepts 
ance  by  the  town  of  West  Farms,  (within  which  the  land  was  located  prior 
to  the  annexation  of  part  of  Westchester  county  to  the  city  of  New  York.) 
and  there  never  waa  any  other  acceptance  of  the  avenue  by  such  town  as  a 
public  street  than  such  as  may  be  implied  from  the  use  by  the  public.  On 
laying  out  College  avenue,  Haskin,  who  owned  the  fee  of  the  land  on  the 
westerly  line  of  the  avenue  as  he  opened  it,  put  up  a  building  (in  the  year 
1850)  partly  on  a  strip  about  16  feet  wide,  which  strip  was  included  within 
the  lines  of  College  avenue  as  they  were  drawn  on  the  farm  map.  and  which 
by  the  terms  of  his  deed  whs  subject  to  whatever  rights  the  public  and  the  abut- 
ting owners  had  actually  or  prospectively  in  that  part  of  College  avenue  as  pro- 
jected on  the  farm  map.  He  has  been  by  himself  and  his  tenants  in  posses- 
sion of  the  strip  ever  since;  he  paying  taxes  on  it  to  the  town  of  West 
Farms',  while  the  propeity  was  within  the  limits  of  Westchester  county,  and 
to  the  city  of  New  Tork  since  that  time.  The  commissioners,  in  thisproceed- 
ing,  have  awarded  bitn  nominal  damages  only  for  the  strip  of  land  and  the 
house. 

It  is  well  settled  in  this  state  that  where  land  dedicated  or  appropriated  to 
the  purposes  of  a  public  street  on  a  map  filed  by  the  owner  of  property  is 
taken  by  the  public  authorities,  the  grantee  is  entitled  only  to  a  nominal 
award,  {In  re  Public  Parks,  6  Hun,  486;  In  re  Lewie  St.,  2  Wend.  472;  In 
■re  Brooklyn,  73  N.  Y.  179;)  and  it  has  been  held  in  this  court  In  an  unre- 
ported case  {In  re  One  Hundred  and  Fifty-Sixth  and  Other  Streets,  General 
Term,  May,  1879,)  that  tlie  owner  of  buildings  situated  on  land  for  which  a 
nominal  award  only  can  be  made  is  not  entitled  to  an  award  for  such  build- 
ings. That  principle  has  been  applied  here  by  the  commissionerst  and,  as  1 
think,  con-ectly.  When  Haskin  built  the  house  on  the  land  owned  by  him 
in  fee.  College  avenue  was  not  actually  opened  or  used,  but  he  took  the  land 
on  which  he  built  subject  to  the  easement  and  to  the  right  of  the  public  and 
of  owners  of  adjoining  hinds  in  that  very  space  upon  Which  he  built.  There 
was  a  manifest  intended  dedication  of  Vbe  locus  in  quo  by  Powell  as  part  of 
College  avenue  when  he  filed  his  farm  map,  an  intention  which  was  empha- 
sized and  again  proclaimed  by  the  terms  of  Haskin's  deed.  That  deed  was 
taken  by  the  grantee,  subject  to  the  acceptance  by  the  public  of  the  space  in- 
dicated in  the  map  as  College  avenue,  a  space  66  feeO  wide  in  front  of  Ras- 
kin's lots;  not  to  the  acceptance  of  merely  so  much  of  that  space  as  Haskin 
might  determine  to  be  sutiicient  for  the  purpose  of  an  avenue.  It  is  true 
that  an  acceptance  by  the  public  was  necessary  to  make  a  completed  dedica- 
tion, and  that  the  town  of  West  Farms  never,  by  any  formal  act,  accepted  any 
part  of  College  avenue;  but  the  city  of  New  York  has  made  such  acceptance, 
and  has  done  so  l>efore  any  revocation,  and  it  was  not  limited  to  any  partic- 
ular time  within  which  to  accept.  As  against  the  public,  the  dedication  was 
susceptible  of  revocation  by  the  original  proprietor  before  acceptance,  but 
that  was  not  a  right  which  passed  to  Haskin.  The  terms  of  his  deed  commit 
him  to  the  public  riglit,  and  he  had  no  control  over  the  grant  or  dedication 
to  revoke  it.  But,  however  that  may  be,  there  was,  if  not  a  completed  dedi- 
cation to  the  public,  a  clear  reservation  of  an  easement  or  right  of  way  in 
College  avenue  to  the  whole  width  thereof,  as  shown  on  the  fiarm  map  of 
1850,  for  the  benefit  of  owners  of  other  lots;  and,  as  that  easement  lay  in 
grant,  it  could  not  be  extinguished  by  non-user  only, — it  could  only  be  so' ex- 
tinguished by  non-user  and  adverse  possession;  and,  if  Haskin's  holding  of 
the  locus  in  quo  were  adverse,  he  might  claim  to  have  destroyed  the  ease- 
ment as  against  adjoining  proprietors  of  land.  His  is  not  adverse  posses- 
sion, because  he  holds  under  a  deed  Which  expressly  conveyed  to  him  sobjeot 
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to  this  very  easenient.  Smyle»  ▼.  HasUngs,  22  N.  Y.  224;  Bridffea  v.  Wyek- 
off,  67  N.  Y.  IBS.  His  fee  came  to  bim  burdened  with  the  right  of  the  pub- 
lic or  of  the  adjoining  owners  to  the  ase  of  the  whole  width  of  CoJiega  aveou» 
as  laid  out  on  the  farm  map,  and  a  nominal  award  only  wae  proper. 

Third.  The  trustees  of  St.  John's  College  also  object  to  the  report  in  that  ■ 
the  commissioners  have  failed  to  award  them  substantial  damages  for  a  part 
of  parcel  Xo.  90  on  the  commissioners'  damage  map,  it  being  the  pert  marked 
"C"  on  the  map,  on  tlie  hearing  of  this  motion.  The  difitenlty  respecting 
this  piece  of  property  is  to  ascertain  its  ownership,  and  that  is  effected  by  th^ 
question  as  to  its  being  within  or  without  the  lines  of  what  was  formerly- 
known  as  the  Kingsbridge  road.  The  collegpe  claims  this  piece  of  land  as  be- 
longing to  it,  and  that  the  plot  is  part  of  the  Bose  Hill  firm,  the  Utle  to  all 
which  has  become  vested  in  it.  The  commissioners  have  determined  that  it 
was  part  of  the  Kingsbridge  road,  and  does  not,  therefore,  belong  to  the  col- 
lege, as  it  formed  a  portion  of  a  public  highway.  The  loss  of  a  map  on 
which  the  lines  of  the  Rose  Hill  farm  were  shown  has  neceaaitated  a  reeort 
to  testimony  as  to  the  extent  and  boundaries  of  the  oollege  property,  and  th» 
proof  was  made  before  the  commissioners  by  Mr.  Findlay,  a  surveyor,  who~ 
many  years  ago  surveyed  and  mapped  this  farm,  and  by  llr.  Yogel,  who  haa 
recently  undertaken  to  establish  the  lines  of  the  farm  by  investigations  and 
surveys  made  by  him.  Affidavits  were  banded  in  at  the  sabmission  of  this 
motion,  which  contain  facts  that  were  not  before  the  commissioners,  and 
which  I  think  should  be  presented  to  them.  If  the  true  line  of  Kingsbridge 
roHd  can  be  ascertained,  and  it  is  shown  that  the  piece  of  land  in  question 
was  not  part  of  that  highway,  it  would  remain  an  open  question  in  the  pres- 
ent condition  of  the  case  whether  it  belonged  to  the  college  as  part  of  the 
Bose  HUI  farm  or  to  the  college  and  the  present  owners  of  a  portion  of  the 
Powell  farm,  for  the  evidence  is  that  it  was  used  in  common  as  an  entranoo 
to  l>oth  farms.  The  report  must  be  recommitt(>d  to  the  commissioners,  to 
take  further  evidence  on  the  claim  of  the  college,  and  an  opportunity  will  ba 
thus  afforded  for  the  parties  to  examine  more  in  detail  the  facts  deposed  to 
In  the  additikmal  affidavits.  It  would  be  advisable  for  the  commissioDers  also 
to  take  the  testimony  of  other  persons  acquainted  with  tlie  condition  and  use 
of  the  land  in  question  at  the  time  of  and  prior  to  the  acquisition  by  tiM 
college  of  the  Bose  Hill  farm.  The  report  will  be  sent  back  to  the  coramis- 
sioneis  for  further  proceedings  in  accordance  with  the  views  above  expressed. 


Dtbtt  v.  Setuocb  et  al. 
{Supreme  Court,  Special  Term,  New  Tork  County.    Jannaty  8, 1889.) 

1.  DiscovKBT — Pbtition— Rules  of  Practicb. 

Qeneral  mle  of  practice  16  provides  that  the  moving  papers  on.  an  apnlioatloii 
for  discovery  or  Inspeotion  of  books  or  papars  shall  state  the  faots  on  which  the 
same  is  claimed,  and  that  the  applicant  snail  show  the  materiality  and  necessity  of 
the  discoTery  sought.  Held,  that  an  application  by  defendants  for  discovery  ot 
certain  reports ,  alleged  to  have  been  rendered  by  them  to  plaintiff's  assignor,  to  b<r 
nsed  on  an  examination  of  such  defendants  before  trial,  on  an  order  obtained  by 
plaintiff,  will  be  denied  where  the  petition  states  neither  the  contents  of  the  re- 
ports,— it  being  presumed  from  the  laot  that  defendants  rendered  the  reports  that 
they  know  such  contents  in  a  general  way, — ^nor  why  it  is  material  that  defendanta 
shonld  he  allowed  to  Inspect  them,  nor  any  fact  tenoiog  to  show  that  suoh  inspeo- 
tion is  material  or  neoessary. 

S.  WiTMESB — Examination  of  Dxfehdant  bbforb  Tbial. 

The  examination  of  defendants  before  trial  having  been  obtained  by  plaintiff  for 
his  own  benefit,  it  would  not  be  a  proper  exercise  of  discretion  to  allow  defendanta 
to  inspect  the  reports  before  such  examination,  inasmuch  as  they  can  compel  their 
production  on  the  trial  or  before  trial,  if  necessarv. 

At  chambers.  Application  by  defendants,  James  M.  Seymour,  Allen  L,. 
Seymour,  and  James  A.  Baker,  for  discovery  of  certain  reports.  For  opinions 
on  former  proceedings  in  tlie  same  case,  see  2  N.  Y.  Supp.  841,  8d2. 
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A.  S.  Djfett,  tot  plaintiff.    Joseph  H.  Choate,  for  defendants. 

Andrews,  J.  The  plaintiff  obtained  an  order  for  the  examination  of  the 
defendants  before  trial,  which,  upon  appeal  to  the  general  term,  was  affirmed. 
2  N.  Y.  Supp.  841.  Two  of  the  defendants,  James  M.  and  Allen  L.  Seymour, 
have  been  examined  pursuant  to  such  order;  and  the  defendants  now  apply 
for  a  discovery  of  certain  reports  which  they  claim  to  have  rendered  to  the 
plaintiff's  assignor.  Bule  15  of  the  general  rules  of  practice  provides  that 
the  moving  papers  upon  an  application  for  discovery  or  Inspection  of  books  or 
papers  shall  state  the  facts  and  circumstances  on  which  the  same  is  claimed, 
and  that  the  party  applying  shall  show  to  the  satisfaction  of  the  court  or 
judge  the  materiality  and  necessity  for  the  discovery  sought,  I  have  care- 
fully examined  the  petition  upon  which  this  application  is  made,  hut  I  am  of 
the  opinion  that  it  does  not  state  any  facts  or  circumstances  which  show,  or 
tend  to  show,  the  materiality  and  necessity  of  the  discovery  sought.  The  de- 
fendants were  stock-brokers  in  this  city,  and  the  plaintiff's  assignor  bought 
and  sold  stock  through  them.  The  claim  set  up  in  the  cumplaiut  is  that  the 
defendants  reported  to  plaintiff's  assignor  that  they  had  made  a  great  num- 
ber of  purchases  and  sales  on  his  account,  which,  in  fact,  they  never  had  made, 
but  which  were  wholly  fictitious.  The  plaintiff  has  examined  two  of  the  de- 
fendants for  the  apparent  purpose  of  trying  to  prove  by  them  that  such  claim 
was  well  founded.  So  far  as  the  examination  has  proceeded,  neither  of  said 
two  defendants  is  able  to  state  the  name  of  any  person  from  whom  they  pur- 
chased or  to  whom  they  sold  stocks  on  account  of  plaintiff's  assignor.  The 
defendants  now  claim  tliat  it  is  material  and  necessary  for  them  that  the 
plaintiff  should  produce  for  their  inspection  reports  claimed  to  have  been 
made  by  theui  to  the  plaintiff's  assignor,  so  that  their  own  counsel  may  be 
able  to  cross-examine  them  in  relation  to,  or  with  the  aid  of.  such  reports. 
The  petition  is  verified  by  all  three  of  the  defendants,  and  it  is  therein  stated 
that  the  said  reports  relate  to  the  merits  of  the  action  and  of  the  defense,  and 
particularly  to  the  subject-matters  concerning  which  the  said  James  M.  Sey- 
mour is  now  being  examined.  It  is  also  stated  that  the  petitioners  are  ad- 
vised by  their  counsel,  and  verily  believe,  that  the  production  and  inspection 
of  said  reports  are  important,  material,  and  necessary  upon  the  examination 
of  ttiese  defendants,  and  that  defendants  cannot  safely  and  properly  close  such 
examination  without  a  full  production  and  inspection  by  them  of  said  books. 
Tliese  reports  were  prepared  and  rendered  by  the  defendants  themselves,  and 
it  must  be  presumed  that  tliey  know,  in  a  general  way  at  least,  their  contents; 
but  the  petition  contains  no  statement  as  to  what  such  contents  are.  nor  does 
it  state  why  it  is  material  or  necessary  that  the  defendants  siiould  be  allowed 
to  inspect  such  reports  for  the  purpose  of  their  examination,  nor  does  it  state 
any  fact  wliatever  which  shows,  or  tends  to  show,  that  it  is  material  or  neces- 
sary that  the  defendants  should  have  such  discovery  or  inspection  at  the  pres- 
ent time.  Moreover,  even  if  it  appeared  by  the  petition  that  the  production 
of  such  reports  by  tl)e  plaintiff  for  the  inspection  of  the  defendants  would  aid 
the  latter  in  giving  testimony  for  tlie  purposes  of  their  defense,  it  does  not 
seem  to  me  that  it  would  be  a  proper  exercise  of  discretion  to  require  the 
plaintiff  to  produce  such  reports  at  the  present  time.  Although,  under  the 
provisions  of  the  Code,  the  deposition  of  the  defendants  may  be  read  upon 
the  trial  by  either  party,  the  order  for  their  examination  was  obtained  by  the 
plaintiff  for  his  own  benefit.  No  sufficient  reiison  is  shown  why  the  defend- 
ants should  now  be  assisted  in  an  etfort  to  give  testimony  on  their  own  be- 
half, wliich  they  can  just  as  well  give  upon  the  trial  of  the  action.  At  such 
trial,  the  defendants  can,  of  course,  testify  in  their  own  behalf;  and,  if  the 
plaintiff  have  papers  which  it  is  necessary  for  them  to  inspect  for  the  purpose 
of  giving  such  testimony,  the  production  of  such  papers  in  court  can  be  com- 
pelled by  subpcena  dtu:es  tecum;  or,  upon  a  petition  showing  tliat  it  is  neoes- 
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sary  and  material  for  the  defendants  to  inspect  the  reports,  an  order  for  the 
discovery  and  inspection  of  such  reports  may  be  obtained  before  the  trial. 

The  application  presents  an  extraordinary  feature,  which  does  not  particu- 
larly commend  the  defendants  to  the  favorable  consideration  of  the  court. 
According  to  the  testimony  already  given,  the  books  of  the  firm  containing 
the  accounts  of  all  the  transactions  between  the  defendants  and  the  plaintiff's 
assignor  were  taken  to  New  Jersey,  and  burned,  in  the  year  1884.  The  re- 
ports made  by  the  defendants  to  plaintiff's  assignor  were  presumably  based 
upon  such  books,  and  it  is  certainly  remarkable  that  defendants,  who  admit 
they  have  destruyed  their  own  books,  should  ask  the  court  to  compel  the  plain- 
tiff to  furnish  them  with  such  reports,  which  doubtless  contained  no  infor- 
mation  beyond  what  was  in  the  books  themselves.  The  motion  will  be  denied, 
with  910  costs,  to  abide  the  event. 


Ives  et  cU.  «.  Smith  et  al. 
(Supreme  Court,  Special  Term,  New  York  Cowntu.    Deoember  4, 1888,) 

1.  COBPOBATIOKS— StOCSHOLDKBS— FORBieN  COBFOBAXIOIIS — In^umctiom  jLauxvt  Dl- 
BX0T0B8. 

Under  Code  Civil  Proo.  N.  Y.  { 1780,  provldiiif  that  an  aotlon  against  a  foreign 
ooiporatioD  may  be  maintained  by  a  resident  of  the  state,  or  by  a  domestic  corpo- 
ifktion,  (or  any  cause  of  action,  resident  stockholders  of  a  foreiKn  corporation  may 
maintain  an  action  to  enjoin  it  and  its  directors  from  construcung  branch  lines  of 
railroad,  and  from  expending  funds  therefor,  which  are  within  the  state,  to  the  Ir- 
reparable injnry  of  the  stockholders. 

%.   SaMB— StTFFIClBSCT  OF  GbOUITOS. 

Where  it  appears  that  the  oost  of  building  branch  lines  and  bridges,  as  proposed 
by  defendants,  in  violation  of  the  contract,  would  amount  to  millions  of  dollars,  and 
that  no  immediate  or  prospective  advantage,  but  on  the  contrary  serious  loss,  would 
result  to  the  company,  a  case  is  made  out  justifying  the  interference  of  a  court  of 
eqnity. 

S.  Same— RivnsAL  or  Stookhoi.dbbs  to  Act — Joint  Lsasb. 

Where  a  proposed  "joint  lease"  between  four  railroad  companies  was  executed 
by  three,  and  the  fourth  company  refused  to  execute  it,  whereupon  two  of  the  oth- 
ers retracted,  equity  will  not  compel  the  fourth  company,  at  the  suit  of  its  stock- 
holders, to  execute  the  lease  so  rendered  a  nullity  by  the  act  of  the  rescinding  com- 
panies. 

4>  Same — Hobtoaob  Bonds — Application  or  Pbooeeds — ^Tbusts. 

Knowledge  on  the  part  of  an  executive  committee  of  the  directors  of  a  corpora- 
tion that  a  purchaser  of  its  mortgage  bonds  made  the  purchase  under  a  belief  that 
the  proceeds  were  to  be  used  for  pwticnlar  purposes  is  not  sulBcient  to  bind  the 
corporation  to  a  trust  limiting  the  use  of  such  proceeds. 

&  Same — Contbaots— Public  Poliot— DrvisiON  o»  Tebbitobt— Railboas  Companibs. 
A  contract  between  two  railroad  companies  whose  lines  of  road  are  parallel,  by 
which  certain  naturally  tributary  temtoiy  is  preserved  to  each,  within  whicn  it 
shall  prosecute  the  work  of  extending  its  Branch  lines,  etc.,  without  interference 
with  or  from  the  other,  designed  to  prevent  an  nnprontable  war  of  constraoUon, 
is  not  contrary  to  public  policy. 

&  Same — Intehstatb  Commeboe  Act. 

Section  6  of  the  interstate  commerce  act,  (Act  Cong.  Feb.  4, 1887,)  prohibiting 
railroad  companies  from  entering  into  agreements  for  pooling  freights  or  dividing 
their  earnings,  does  not  invalidate  such  contract,  altiiough  it  may  prevent  certain 
pooling  provisions  therein  from  being  ojiei-aUve. 

T.  Same— Ratification  bt  Stockholdbks — Estoppbl. 

After  the  directors  of  one  of  the  contracting  companies  had  passed  resolutions  to 
construct  branch  lines  in  violation  of  the  contract,  a  meeting  of  the  stoclcholders 
passed  a  resolution,  ratifying  all  the  acts  of  the  directors  during  a  period  of  time 
covering  the  dates  of  the  resolutions  referred  to,  but  it  did  not  appear  that  those 
resolutions  were  read  at  the  meeting,  or  the  attention  of  the  stockholders  called  to 
them,  and  there  was  evidence  that  some  of  the  assenting  stockholders  were  actu- 
ally misled.  Held,  that  there  was  no  such  ratification  of  the  director's  resolutions 
as  would  preclude  the  stockholders  from  Insisting  t^t  the  contract  be  performed. 

Application  to  continue  a  temporary  injunction,  granted  in  an  action 
brought  by  Brayton  Ives  and  others  against  Elijah  Smith  and  others. 
Barlow  (£■  Wetmore,  [Juseph  H.  Choate  and  Mr.  Wetmore,  of  counsel,)  for 
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pUintifla.  DOlotk  it  StPOffne,  Holmes  <(  Adams,  Hoadly,  Zauteriaeh  di  John- 
ton,  {John  F,  JHOou,  Wager  Stoayne,  and  Mr.  Johnson,  of  coansel.)  fbr  de- 
teaduaia. 

Paxiebsok.  J..  Upoa  tbe  application  of  the  plaintiffs,  a  temporary  injanc- 
tk>n  was  granted  1&  tbia  action  by  the  presiding  j;ustice,  testiaining  the  de- 
.fendants,  uBtil  tbe  ftuther  order  of  this  court,  from  doing,  or  causing,  or  per- 
mitting to  be  done,  any  act  or  thing  on  behalf  of  tbe  Oregon  Baflway  &  Nar- 
igation  Company,  in  opposition  to  or  in  violation  of  a  certain  instrument 
-called  a  "jfiiat  leaub^"  nuntiuned  in  the  afiBdavit  presented  on  tbe  appL'cation; 
«nd  from  aiding  and  abetting,  ox  in  any  wise  promoting,  a  certain  suit  pend- 
■  ing  in  a  cotut  ia  tha state  of  Oregon  in  which  an  injunction  Iiad  been  issued, 
^.interdicting,  in  effect,  the  execution  and  delivery  of  such  joint  lease  by  the 
Oregon  Railway  &  Navigation  Company;  and  from  buildingand  encouraging, 
or  permitting  the  building,  of  branch  lines  or  railways  in  Oregon,  and  in 
Washington  and  Idaho  terrltonea;  and  from  continuing  the  building  of  a 
Jbridge  then  In  the  course  of  construction  over  the  Snake  river,  at  the  town  of 
•fiiparia.  In  'Washington  Territory;  and  particularly  from  using  the  proceeds 
-of  any  consolidated  bonds  of  the  Oregon  Kailwf^  Jb  Navigation  Oompany 
tiiM«t<tfot«  aald.oc  which  were  tfam  on  depoeit  in  th»  Farmers'  Loan  &  Trust 
KSompany  ot  tba  city  at  New  York;  and  from  witfadniwing  funds  from  the 
8»id  trust  company;  and  from  using  any  of  th«  funds,  property,  or  icsoarces 
■«f  the  Oregpa  RoUway  ■&  Navigation  Company  for  the  constmction  of  tbe 
bridge  and  branch  lines  referred  to;  and  from  buUding^  any  branch  lines  or 
extensions  without  first  obtaining  the  consent  of  tbe  stookboMen  of  tbe  Or»- 
.gaa  Bailnmyib  Nar^a^n  Compuny.  Other  things,  set  fcHrth  with  eoasidera- 
ble  detail  and  particularity,  bnt  not  requiring  further  mention  here,  are  also 
prohibited,  and  tbe  piaaeitt  laotion  is  to  continue  the  injunction  in  forcenntil 
final  judgment.  The  order  of  injunction  was  granted  on  an  affidavit  of  the 
.plaintiff  Brayton  Ives,  but  permission  was  given  to  serve  other  affldavita  ia 
support  of  the  order,  of  which  permission  the  plaintiffs  have  liberally  availed 
themselves.  No  complaint  has  been  filed,  and  tbe  multifarious  and  compli- 
cated facta  have  been  gathered  from  a  great  maas  of  affidavits,  docomcnts, 
4ind  other  exhibits,  injected  into  the  case,  with  but  little  attention  to  an  txderly 
or  coherent  arrangement. 

What  ultimate  relief  the  plaintiffs  seek  is  not  stated  in  any  concise  form, 
but  it  is  asHomed  tbat  it  is  substantially  the  same  as  that  conatituting  the  re- 
straining provisions  of  the  injunction  order,  with  such  modificationB  of  those 
|»rovisioit8  as  may  be  necessitated  by  the  variations  of  fact  established  by  the 
■opposing  affidavits.  Tbe  object  of  the  action  may  therefore  be  stated  to  be  to 
perpetually  enjoin  the  defendants  from  building  tbe  bridge  over  the  Snake 
river  at  Kiparia,  aad  from  constructing  or  aiding  in  the  construction  of  the 
.three  branch  lines  of  railway,  or  any  other  branch  lines  of  railway,  and  from 
using  the  proceeds  of  the  consolidated  mortgage  bonds  mentioned  in  the  in- 
junction order  for  either  of  the  purposes  above  stated.  The  action  is  brought 
by  shareholders  of  the  Oregon  Uailway  &  Navigation  Company,  a  corporation 
of  the  state  of  Oregon,  suing  on  behalf  of  themselves  and  all  other  share- 
bolders  of  that  company  who  may  unite  in  tbe  action.  The  plaintiff  Ives, 
and  all  the  individual  plaintiffs  except  Colby,  are  residents  of  the  state  of  New 
STork.  These  resident  plaintiffs  own  4,635  shares  of  the  company's  stock,  and 
'Colby  is  the  owner  of  50  shares.  The  plaintiff  the  Oregon  &  Transcontinental 
Company  is  a  corporation  organized  under  the  laws  of  the  state  of  Oregon. 
.and  is  the  owner  of  117,827  shares  of  the  stock  of  the  Oregon  Railway  &  Nav- 
igation Company.  The  plaintiffs  together  bold  and  own  more  than  one-half 
•of  the  capit^  stock  of  the  last-named  company.  Tbe  individual  defendants 
were,  at  the  time  of  the  commencement  of  this  action,  directors  of  the  Oreguu 
fiailway  &  Navigation  Company,  and  that  corporation  is  joined  with  them  as 
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a  4«f«idaMt  on  the  nootd.  The  dMendftnt  Slijab  Smith  is  the  presldont,  aad 
the  dctfendaiit  Prosper  W.'fiuitbitbe  troiMuver,  of  Ibe  company,  whicb.has  ita 
■pili>«ipal  offloe  for  tbe  traiuaeUon  of  Us  floancial  busmess  in  tbe  city  Qf  Kew 
York,  and  ito  officers  above  named  reside  in  that  city.  Six  of  tlie  directora  ot 
tbe  company  are  reeidenta  of  tbe  01(7  of  Neir  York,  and  constitute  an  e;(ecu- 
tive  committee  of  the  board,  and  as  sueh  traoBact  certain  business  of  tb«  com- 
pany in' tbe  city  of  New  York.  A  majority  of  tiie  directors  reside  in  Oregon. 
The  suit  is,  in  substanoe,.  one  feo  reatmin  action  on  tbe ,  pact  of  diregtorj^,  and 
to oompei  Uw  ota8«:v«noe of  agceemente of  ttwco^porxtion;  the  clAim  Qf  the 
I^aiBtifEs  being  that  tbe  defendaat  directors,  in  violation  of  their  duty,  of  the 
eontraets  and  bindingftoveaonts  ot  tbe  company.Hiui of  ttie  rj^btsof  us sbare- 
holders.  have  begun,  and  unless  enjoined  intend  to  complete,  fvith  moneys  of 
•tbeeompany.  which  ace  notapplioiiUe  to  aueh  purposos,  tbe  constructi<Hi  of 
the  Imdge  and  of  tbe  bnanehircrads,  and .  that  if  aliened  to  proceed  great  and 
irreparable  injury  will  be  inflietfd  upon  all  the  tbe  8har«b<klders,  a&d  tbiit  in 
tbe  mtttterseoughtto  be  enjoraedithe  directors;  are  acting  in  tbe  interests  of 
o^er  oorpoMtioos. 

Tb»  Oregon  Railway  &  Navigation  Oompany  is  the  owner  of  lines  of  rail- 
way in^tbe  state  of  Oregon,  awl  in  the  territories  of  Washington  and  Idaho. 
Its  main  line  extends  fntm  tbe  cityof  Portland, .in  Orf)gon,  its  western  ter- 
minu8,iia  adiieetion  §en*raliy.tyntfr)Uicl«.to,Un)»tiU^  juncUon.  from  which 
poiat  It  proceeds. in  two  dinsetiooSi-nOBe  (;g«Aer#lly)  southeastorly.  to  the 
towH'Of  HunttogfcoQ,  in  Oregon,  aadijibei.otthcr  northeastwjy,  to  W^»lla  Wall^, 
in  Washington  'Jlerzitoiy  ;iand:Jktafenoe!(gmer«lly)  norUi  toiBiparia,  tbe  point 
•n  the'8nfeke;riverat  :whieh:tto .Ixldge  is  being' built.  .The  Northern  Pacific 
Bailroad  Oompany,  a  eorporation  oeganizgd  under  fi  statute  of  the  United 
States,  owns  and  operatosA.lioe  of  railway  nbichtrav«rs«s  in  an.  irregular 
course,  approaching  tbem  from  the  east,  portions  of  ,tbe .  territories  of  Idaho 
and  Washington,  to  tbe  town  of  Tacoma,  on  .Fuget'ssoond;  and  .also  a  line 
from  Waliula,  along  tbe  .valley  of  tbe,  Oolofobia  river,  in  Oregon,  to  ForUand. 
This  oompany's  lines, are  looated,  aod  it  oporateain.  what  may  be  termed,  for 
the  purposes  of  ttajsoase,.  territory  «iit«ated  to  tbe  north  of  the  line  of  the 
Oregon  Ji»ilway& Navigation Gompany's.road.  Tbe Ort^n Short-I^iae  road 
is  a  corporation  organized  under  a  -stotuite  of  tite  United  btntes,  and  owns,  a 
Use  of  railway  extending  in  a  .gesecil  direction  easterly  from  the  town  of 
Haatington  to  Oregon,  until  it  nuikss  a  junction  with  the  Union  Pacific  Bail- 
road,  which  is  owned .  by  a  corpoiatjon  -tdao  organized  under  a  statute  of  the 
United  States.  The;  territory  traversedi  by  these  two  roads  may,  for  the  pur- 
poses of  this  case,  be  described  as  situated  to  the  south  of  that  occupied  by 
'  tlie  Oregon  liail way  &  Navigation  Company.  This  statement  of  tbe  locations 
of  tbe  several  roads  is  nothing  but  ttte  merest  general  reference  thereto,  but 
is  sutfioient  to  indicate  the  relative  situation  of  the  country  occupied  by  each 
line. 

In  April,  1887,  the  Oregon  Railway  &  Navigation  Company  leased  its  road 
for  a  term  of  99  years  to  tbe  Oregon  Short-Line  Company,  and  the  Union  Pa- 
cific Company  guarantied  tl>e  peWormiance  of  all  tbe  covenants  and  stipula- 
tions of  the  lease,  wliich,  by  ita  terms,  was  to  be  considered  as  having  gone 
into  effect  on  tbe  Ist  «lay  of  .Tanuary,  1887.  It  was  made  by  the  diiectoi-s 
with  tbe  express  assent  of  tbe  stockholders  of  the  Oregon  Railway  &  Naviga- 
tion Company.  The  Short-Line  road  was  under  the  control  of,  and  was  op- 
erated by,  the  Union  Pacific  Company;  and  upon  the  execution  of  tbe  lease 
referred  to  tbe  Union  Pacific  Company  came  into  the  possession  of  a  direct 
line  over  its  own  road  and  that  of  the  Short-Line  and  tliat  of  the  Oregon  liail- 
way  &  Navigation  Company,  from  its  eastein  torminus,  on  tbe  Mississippi 
river,  to  Portland,  in  Oregon.  From  tbe  inception  of  these  several  railway 
enterprises  the  subject  of  the  territory  to  be  occupied  or  traversed  by  their 
respective  lines  has  been  ot  serious  concern  to  all  interested,  and  it  appears  to 
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be  uncontradicted  that  it  was  desired  that  the  location  of  two  of  the  great 
lines  of  railway  should  be  such  as  not  to  conflict  with  each  other  by  operating 
in  what  would  be  substantially  the  same  territory.  To  accomplish  this,  so 
far  as  the  Northern  Faciflc  and  Oregon  Railway  &  Navigation  Companies  were 
concerned,  certain  agreements  were  made  between  those  companies,  in  18t:i0 
and  1882,  to  which  a  more  particular  reference  will  be  required  hereafter; 
and  further  to  protuote  the  same  object,  (among  other  things,)  after  the  exe- 
cution of  the  lease  of  the  Oregon  Railway  &  Navigation  Ck>mpany  to  the  Short- 
Line  Company,  and  in  January,  1888,  an  agreement  was  contemplated,  and 
the  terms  settled  and  embodied  in  a  written  instrument  to  be  executed  by  the 
four  companies,  which  written  instrument  is  that  caled  in  the  injunction  or- 
der the  "joint  lease." 

There  are  three  features  of  the  lease  of  the  Oregon  Railway  &  Navigation 
Company  to  the  Short-Line  Company  which  are  important  in  this  case.  It 
contains  a  recital  to  the  effect  that  tlie  tirst-named  company  has  entered  into 
certain  traffic  contracts  with  the  Northern  Pacific  Railroad  Company,  dated 
October  20,  1880,  and  August  17,  1882,  and  the  Short-Line  Company  accepts 
the  lease  "subject  to  all  the  valid  covenants  and  agreements"  with  the  North- 
ern Pacific  Railroad  Company.  The  lease  also  refers  to  certain  consolidated 
mortgage  bonds  which  the  Oregon  Railway  &  Navigation  Company  was  or 
would  be  entitled  to  issue,  and  that  company  agrees  to  deliver  to  the  Short- 
Line  Company  all  these  consolidated  mortgage  bonds  (Hmong  other  things) 
to  pay  for  the  construction  of  branch  lines,  and  to  provide  funds  for  ilie 
construction  and  equipment  of  railroad  lines  in  the  state  of  Oregon,  and 
in  Washington,  Idaho,  and  Montana  territories,  connecting  or  intending 
to  connect  with  the  system  of  the  Oregon  Railway  &  Navigation  Com- 
pany, and  under  certain  conditions;  and  it  also  provides  that  branch  lines 
may  be  built  "with  the  express  consent  and  approval  of  the  board  of  di- 
rectors of  said  Oregron  [Railway  &  Navigation]  Company  first  had  and  ob- 
tained." The  agreements  of  October  20,  1880,  and  August  17,  1882,  be- 
tween the  Oregon  Railway  &  Navigation  Company  and  the  Northern  Faciflc 
Railroad  Company  provide  with  great  detail  for  an  intercliange  of  business, 
but  thoy  also  have  in  view  the  objects  expressed  in  tlie  following  provisions 
of  article  3,  §  3,  of  the  first-named  agreement,  viz.:  "That  the  Pacific  Com- 
pany, its  saccessors  or  assigns,  shall  not  construct  or  operate,  or  cause  to  be 
constructed  or  operated,  or  aid  in  or  encourage  the  construction  or  operation 
of,  any  branch  or  other  railroad  south  of  the  Snake  river,  except  its  main  line 
as  aforesaid,  nor  south  of  the  Columbia  river,  between  the  crossing  of  said 
river  by  its  main  line,  in  the  vicinity  of  Wallula  and  The  Dalles;  and  that  the 
Oregon  Company,  its  successors  and  assigns,  will  not  construct  or  operate,  or 
cause  to  be  constructed  or  operaCed,  or  aid  in  the  construction  or  operation  of, 
any  branch  or  other  railroad  north  of  the  Columbia  river,  or  of  the  Snake 
river,  excepting  only"  a  certain  branch,  which  seems  afterwards,  and  by  the 
agreement  of  August  17,  1882,  to  have  been  abandoned.  So  far  as  the  build- 
ing of  branch  lines  of  railway  is  concerned,  there  is  in  this  agreement  a  posi- 
tive compact  between  the  two  corporations  to  abstain  from  what  has  lieen 
called  the  inviisiun  by  one  of  the  territory  assigned  to  the  other,  not  arbitra- 
rily, but  for  the  reasons  which  are  recited  in  the  contract  of  October  20,  1880, 
as  follows:  "In  order  that  the  said  extensions  or  branches  of  the  railroads  of 
each  of  said  corporations  may  be  made  and  operated  on  a  consistent  plan,  and 
to  avoid  the  complications  likely  to  follow  attempts  by  either  party  to  encroach 
upon  or  intermeddle  with  the  business  of  the  other,  and  in  onler  that  the  pub- 
lic may  be  better  served  and  better  secured  in  the  advantages  of  railway  serv- 
ice, and  that  the  business  and  affairs  of  the  parties  hereto,  and  their  respect- 
ive successors  and  assigns,  may  be  more  prudently  and  economically  con- 
ducted and  administered,  for  their  own  benefit  and  that  of  the  public."  At 
the  time  of  the  execution  of  the  lease  to  the  Short-Line  Company  negotiatioos 
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were  pending  with  tlie  Northern  Pacific  Company  looking  to  its  becoming  a 
party  to  a  lease  of  the  Oregon  Railway  &  Navigation  Company's  road.  These 
negotiations  were  continued  after  April,  1887,  and  finally  culminated  in  an 
arrangement  being  concluded  among  the  four  companies,  by  which  the  North- 
ern Pacific  Company  was  to  become  a  joint  lessee  with  the  Short- Line  Com- 
pany of  the  Oregon  Railway  &  Navigation  Company's  road  and  property. 
The  Northern  Pacific  Company  was  to  be  admitted  to  and  was  to  enjoy  equally 
with  the  Short-Line  Company  the  benefit  of  the  lease,  and  was  to  bear  half  its 
burdens;  the  Union  Pacific  Company  maintaining  its  relation  of  guarantor. 
The  terms  of  the  arrangement  were  fully  agreed  upon,  and,  as  before  stated, 
were  embraced  in  a  carefully  prepared  written  instrument,  which  was  exe- 
cuted by  the  Short- Line  Company,  the  Union  Pacific  Company,  and  the  North- 
ern Pacific  Company,  but  was  not  formally  executed  by  the  Oregon  Bailway 
Sc  Navigation  Company.  It  was  given  into  the  possession  of  the  attorney  of 
the  latter  company,  but,  before  the  directors  and  stoclcholders  of  that  company 
could  act  upon  it,  its  execution  was  enjoined  by  a  court  of  the  state  of  Ore- 
gon, at  tlie  suit  of  Mr.  Delashmut,  and  it  never  has  been  executed.  Subse- 
quently to  the  Delashmut  injunction  the  Union  Pacific  Company,  in  effect, 
withdrew  its  assent  to  the  joint  lease.  Its  board  of  directors  passed  a  resolu- 
tion reconsidering  its  action  in  executing  the  lease,  and  gave  notice  thereof 
to  the  Northern  Pacific  Company.  This  resolution  was  passed  on  the  2d  day 
of  June,  1888.  The  Oregon  Short-Line  Company  adopted  a  similar  resol  ution, 
and  recalled  its  assent  to  and  execution  of  the  joint  lease. 

Among  the  provisions  of  the  joint  lease,  and  a  prominent  feature  of  it,  is 
one  relating  to  the  division  of  territory  in  which  branch  lines  or  extensions 
of  the  Noi-thern  Pacific  and  of  the  Oregon  Railway  &  Navigation  Company's 
roads  shall  be  built;  and  up  to  May,  1888,  it  is  quite  clear  that  the  directors 
and  oflScers  of  the  L^nion  Pacific  and  of  the  Short-Line  Companies  must  have 
regarded  the  joint  lease,  and  all  its  terms,  with  favor,  and  it  was  so  regarded 
by  the  president  of  the  Oregon  Railway  So  Navigation  Company,  and  by  the 
directors  of  that  company  who  resided  in  New  York,  and  constituted  the  ex- 
ecutive committee  of  the  board.  The  provisions  of  the  joint  lease  respecting 
the  building  of  branches  or  extensions  are,  in  substance,  that  the  Northern 
Pacific  Company  shall  have  the  exclusive  right  to  build  in  territory  north  of  the 
Snakeriver,  (with  an  exception.)  and  the  Oregon  Railway&  Navigation  Com- 
pany and  the  two  other  corporations  in  territory  to  the  south.  A  more  particu- 
lar description  is  not  necessary,  for  it  is  conceded  that  the  bridge  and  proposed 
branch  lines  are  in  territory  assigned  by  the  tra&lc  contracts  and  the  joint 
lease  to  the  Northern  Pacific  Company.  After  the  repudiation  by  the  Union 
Pacific  and  the  Short- Line  Companies  of  the  joint  lease,  and  tlie  issuance  of 
the  Delashmut  Injunction,  certain  of  the  directors  of  the  Oregon  Railway  & 
Navigation  Company,  with  the  concurrence  and  active  oo-uperation  of  the 
president  of  the  Union  Pacific  Company,  and  apparently  at  the  instigation  of 
that  company,  determined  to  construct  two  of  the  branch  lines  referred  to  in 
the  moving  papers,  and  to  aid  in  the  construction  of  the  third,  and  to  build 
the  bridge  over  the  Snake  river  at  Riparia.  To  authorize  this  to  be  done,  four 
of  the  members  of  the  executive  committee  of  the  Oregon  Railway  &  Naviga- 
tion Company  signed  a  paper  approving  the  routes,  which  paper  was  sent  to 
the  directors  of  the  company  resident  in  Oregon,  wtio,  at  a  meeting  held  May 
31,  1888,  passed  a  resolution  authorizing  and  {^>proving  the  construction  of 
the  bridge  and  branch  lines  at  a  total  cost  of  93,t)00,289.  It  also  appears  that 
at  a  meeting  of  stockholders  of  the  Oregon  Railway  &  Navigation  Company 
held  June  18,  1888,  the  action  of  the  directors  of  the  company  from  July  4, 
1887,  was  approved  by  a  general  and  sweeping  resolution,  but  it  does  not  ap- 
pear in  any  way  that  the  subject  of  the  resolution  of  the  directors  of  May  18, 
1887,  was  mentioned  or  referred  to  at  that  stockholders'  meetipg.  Active 
work  was  afterwards  begun  on  the  bridge  and  branch  lines,  and  the  injunc- 


Digitized  by 


Google 


•€50  HEW  YOBS  SnPP£EUENT.  [Si^p.Ct. 

-tion  now  b^ore  the  court  was  obtained  to  prevent  Its  farther  proaeoution, 
.«nd  the  application  of  tke  consolidated  mortgage  bonds,  or  their  proceeds  here- 
inbefore mentioned,  to  the  payment  of  the  cost  tJiereof .  .The  irreparable  in- 
jury alleged  is  the  squandering  of  the  proeeeds  «f  the  boads  iU'  useless  build- 
ing, and  the  initiation  of  a  war  of  eonstrnction.bstweem  the  two  corpora- 
tions. 

From  ther  foregoing  Terygeneial«umiie<>f  the  toad  iog  facts  of  the  case  on 
this  branclrof  it,  it  will  appear  that  from  1880  to  May,  1888,  it  was  the  fixed 
jtnd  determined  policy  of  the  Oregon.Bailwiay  &  .Navigation  C<»9psny,and  of 
'4he  Northern  Pacific  CSompanyj  fortified  byras  biadiugaaactioBs. as. agreements 
and  proposed  Hgreements  could  .oonstitute,  that  there,  should  be  preserved  to 
-^ach  road  certain  territory  within  which  it.  stMiaid  prosecute  its  work  of  ex- 
tending its  railway  linea  and  business  without  inlerfKeoee  with  or  molestation 
tfiom  the  other;  andit-wouldiseeuito  beaiao^pparenttbatthis  was  regardfd 
(88  the  dictate  of  wisdom  in  tiie  proper  andneoouomical  administration  of  these 
respective  lines.    Thetemsof  thej<rintl«Bseir«e«i;nizeU,aiid.theyhavebeeu 
.-referred' to  as  Tndioatiog. that,  mp  to.the  last^meatsiQaed  date,. the- same  con- 
-victioa  as  to  febe  policy  of  bniUiog  branches  i>r  extensions  must  have  been  held 
•-by  the  offioets  of  the  SbatUJjmd  aiil  of  the  Union  Paotfic  Companlea.    Tiiere 
■te  another  and  distinct  ground,  on  iwhteb.4)fae.pliuntifls.otaim  their  right  to  tlie 
■injuncfeionrettrainiDg  the  naebT'the defendant corporatkairaBd its^ofSoeis of 
^the  proceeds  of  certain  of  the  consolidated  atertjgiige  bends,  and  that  is  Unit 
eucb  proceeds  are  impressed  <with  a- trttst.  prohibiting. tbein use  fer.Jbuilding 
.any  branches  eg ■grtensions,  except su eh tas. shall. hetaaaeatod  to. by. the  North- 
•«rn  Fadflc  Kailroad  Company.    .ThiS"eiatiu.infty.be  idispesed  of: in  a  few 
words.    I  think  it  established  that  Mr.  .YiUatd  .bc«ght  the  bonds  nrferred  to 
under  the  belief  and  full  expectation  that  the  joint  lease -Hnuld  be  executed 
by  the  foar  corporatioBS^  and  would  become  an  opecative  iastriunent;  but  it 
-is  nut  ceodusively  shown  that  the.Oregoa  £aUway:&  Navigation  Company  as- 
•«ented  to  the  terms  of  the. alleged,  trust,  or  became  tx>und  byit.    Mr.YUIard's 
etateraents  and  those  of  ACr.CMby^are  met  by.the  opposing  affidavits;  but, 
••even  if  the  agreement  wasmade  .between  Mr.  YillHrd  and  Mr..  Adams,  as 
stated  by  the  former,  the  latter  was  not  idie  agent  er  r^resentative  of  the  de- 
-Pendant  corporatkiD,  and  it  cannot  he  bound  by  his<acts  or  agreenenta,  nor  is 
3the  evidence  of  the  knowledge  of  the  executive  committee  of  the  terms  of  Mr. 
Villard's  purchase  sufficient  to  bind  tbe.eempany  to  a  trust  limiting  the  use 
■<t  the  funds.    I  think  the  trust  featureinuist  be  eliminated  from  theoase. 

Tliegeneral  grounds  of  opposition  .urged  by  the  defendants  to  the  cootinu- 
.ance  of  the  injunction  may  li&summarised  as  follows:  Fint,  that  this  court 
ixaa  not  jurisdiction  of  the  action;  aecond,  tliat  the  plalntiflfs,  as  stockholders, 
cannot  maintain  a  suit  for  the  relief  here  sought;  third,  that  the  joint  lease 
-cannot,  in  any  of  its  terms,  be  enforced ;  /ottrtA,  that  the  traffic  contracts  be- 
tween the  Oregon  Kaiiway  &  Navigation  Company  and  the  Northern  Pacilic 
KailroHd  Company,  subject  to  the  valid  provisions  of  which  the  lease  to  the 
^hort-Ltne  Company  was  made,  furnish  no  ground  for  relief,  l>ecause  those 
|irovislons  which  relate  to  tlie  division  of  territory  and  the  building  of  branch 
Lnes  are  invalid  at  common  law  and  under  the  interstate  commerce  act;  fifth, 
that  the  building  of  the  bridge  and  branch  lines  is  within  the  powers  of  tlie 
directors  of  tlie  Oregon  Railway  &  Navigation  Company,  and  such  directors 
liave  specially  authorized  and  approved  ttie  coiistructjon  thereof,  and  their  ac- 
tion has  been  sanctioned  by  the  shareholders  of  that  company;  tixth,  that  no 
case  has  been  made  for  an  injunction  on  the  merits,  and  that  the  building  of 
the  bridge  and  branch  lines  will  not  be  detrimental,  but  beneficial,  to  the  in- 
terests  of  tlie  shareholders  of  the  Oregon  Railway  &  Navigation  Company. 

iSo  far  as  the  Oregon  &  Transcontinental  Company  is, ounaerned.  the  court 
might  uQt  tiave  jurisdiction  of  an  action  brought  by  it  alone  for  the  relief 
asked  in  this  suit.    The  signiflcance  attached  to  the  attitade  of  that,  company 
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respecting  the  matten  here  ImrolTtir  aa  the  racDrd  new  stands,  1b  the  sup- 
port given  bf  Ita  indoraemant  of  Wk  suit,,  tmi  ite.  cundemiution  of  the  acta 
sought  to  be  enjoined. — a  considerBtion  whidi  afleeta  the  equitable  aspects  of 
the  case,  as  showing  that  those  acts  are  dt>noxioas  to  and  will  not  be  ratified 
by  the  majority  ot  the  shareholders  of  the  Oregon  Hallway  St  Navigation 
Company.  The  Jnrisdiction  of  the  courts  ot  the  state  of  New  York  over  for. 
^gn  corporations  is  one  conferred  by  statute.  By  sectioo  1780  of  the  Code  of 
Civil  Frooedne,  it  is  provided  that  •aa  action  against  a  foreign  corporation 
may  be  maintained  by  a  resident  at  the  state  a*  a  doneatlo  corporation  for 
any  cause  of  actl<m.  ConstructioD  has  been  given  to  this  provision  by  this 
court,  and,  whatever  might  have  been  my  own  view  of  the  proper  interpret 
tation  of  it,  I  am  bound  by  that  eapressed  in  Frouty  v.  Baiinad  Co.,  1  Unn, 
668;  and  the  authority  of  that  case  is  conclusive  upon  me  so  far  as  this  mo- 
tlOD  is  concerned.  That  was  a  stockholder's  action  against  a  foreign  corporar 
tion,  to  compel  the  payment  of  dividends  upon  certain  prefevred  and  guaran> 
tied  stock.  It  involved  the  ascertainment  of  rights  under  an  agteeiaent  of  a 
foreign  corporatton,  and  directly  affected  the  acts  of  direetora.  The  Judg^ 
ment  restrained  the  apptteatiao  of  dividends  te  common  stock  until  the  ar- 
rears of  dividends  on  the  preferred  or  guaraatied  stock  of  the  eorpoi-atioa 
should  be  paid  oat  of  the  net  earnings  at  the  eoospaBy.  In  the  case  cited, 
•bat  of  HoweU  v.  Hailroad  Co.,  51  Barb.  878»  so  miMh  reUed  on  in  the  argn«- 
ment,  was  expressly  overruled.  Other  actions  against  foreign  corporationB 
similar  to  the  Prouty  Com  have  been  maintaiined,  and  notably  that  oC  Boartt- 
man  v.  BaUrwid  Co.,  84  N.  Y.  157,  whieh  was  desoribed  by  the  court  as 
being  brought,  "not  to  recover  the  dividends  alone,  btit  to  compel  the  defend- 
ant to  do  what  la  necessary  and  pn^r  for  the  apeoifle  performance  at  thecon* 
tract  and  agreement  entered  into  by  the  Michigan  Southern  9t  Northern  Indi- 
ana BaUroKl  Company  in  reference  to  the  guarantied  or  construction  stock 
issued  by  it;"  and  a  decree  enjoining  the  company  from  paying  dividends  on 
«ommon  stodc  until  the  holders  of  guarantied  stock  were  all  paid,  and  a  re- 
quirement to  pay  the  dividends  on  preferred  stock,  was  upheld  afplnst  the 
fbreign  corporation.  The  jurisdlctian  in  that  ease  does  not  seem  to  have 
been  questioned. 

Of  course,  it  is  not  to  be  understood  that,  even  under  the  wide  interprets 
tion  given  to  section  1780  of  the  Code,  the  courts  of  this  state  would  exercise 
Jurisdiction  oS.  every  liind  of  action  or  suit  brought  by  a  resident  against  a 
foreign  corporation;  for  where  only  the  mere  internal  affairs  of  the  corpora^ 
tion,  resting  in  the  untramraeled  diaoretion  at  its  directors  as  ita  governing 
or  controlling  ^ents  are  involved,  or  where  the  remedy  sought  ean  only  be 
given  by  the  courts  of  ttie  sovereignity  by  which  the  corporation  was  created, 
or  where  a  decree  would  be  abortive,  jurisdiction  woold  be  declined.  But  the 
rule  deducible  from  the  cases  is  that  the  courts  of  this  state  will  entertain 
actions  against  foreign  corporations,  in  favor  of  resident  plaintiffs,  not  only 
to  recover  at  law,  but  also  in  equity,  including  suits  in  favor  of  resident 
shareholders,  who  have  clear  rights  to  be  protected;  and  they  will  compel  the 
enforcement,  by  officers  and  directors  of  foreign  corporations,  if  properly 
brought  into  court,  of  the  contract  obligations  of  the  corporation,  if  the  neg- 
lect or  violation  of  such  contract  obligations  amounts  to  a  breach  of  trust  or 
duty  which  will  be  productive  of  injury  to  such  resident  shareholders,  in  mat- 
ters removed  from  the  ordinary  powers  or  discretion  of  such  directors,  and  no 
adequate  remedy  at  law  is  available.  In  the  case  at  bar  some  of  the  directors 
and  officers  have  been  duly  served  with  process,  and  they  and  the  corporation 
have  appeared  by  attorneys  in  the  action.  Tlie  subject-matter  of  the  contro- 
versy is  the  contracts  and  obligations  of  the  defendant  corporation,  and  there 
is  a  fund  within  the  jurisdiction  of  the  court,  the  use  of  which,  in  violation 
of  the  contracts,  may  be  effectually  enjoined,  if.  upon  the  whole  case,  tlie 
court  shall  find  that  the  contemplated  use  is  contrary  to  the  duty  of  the  di- 
reotocs,  and  would  cause  irreparable  injury. 
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The  resident  pIsiiitiffB,  aa  stockholders,  have,  in  my  opinion,  the  right  to 
maintain  the  action.  The  general  nature  of  stockholders'  actions,  and  the 
grounds  upon  which  they  may  be  brought,  were  fully  discussed  upon  the  ar- 
gument of  this  motion,  and  the  American  and  English  precedents  were  cited. 
It  is  not  necessary  to  refer  to  them  particularly.  The  leading  cases  in  this 
country,  containing  the  most  instructive  commentary  on  the  subject,  are 
Dodge  v.  Woolsey,  18  How.  331,  and  Havocs  v.  Oakland,  104  U.  S.  450.  A 
useful  case  is  also  Dunphy  v.  AssociaXion,  146  Mass.  495,  16  N.  £.  Rep. 
426,  the  opinion  in  which  has  appeared  since  the  argument  of  this  motion. 
There  are  expressions  in  the  books,  particularly  in  the  English  cases,  which 
give  force  to  the  view  that  the  acts  of  directors  will  not  be  restrained  by  a 
court  of  equity  unless  such  acts  are  vitra  vires,  or  are  fraudulent  in  their 
cIiarHcter  or  consequences;  but  the  word  "fraudulent"  is  very  elasUc,  and  has 
not  been  confined,  by  any  case  of  controlling  authority,  only  to  acts  involving 
turpitude  or  conscious  moral  delinquency.  Fraud  may  be  predicable  of 
gross  neglect  of  duty,  and  the  squandering  of  corporate  assets  may  amount  to 
fraud,  and  the  arm  of  a  court  of  equity  should  not  be  shortened  to  disable  it 
from  reaching  such  cases.  It  must  be  a  very  strong  case,  and  a  very  clear 
emergency,  however,  that  would  justify  interference  with  the  management 
of  the  affairs  of  corporations.  They  cannot  be  administered  by  a  court,  and 
the  ordinary  remedy  of  dissatisfied  shareholders  is  to  remove  the  offend- 
ing directors  at  the  next  election.  As  was  well  said  in  Dunphy  v.  Associa- 
tion, supra:  "The  court  cannot  interfere  with  the  management  of  corpora- 
tions in  matters  which  are  properly  within  their  discretion,  so  long  as  their 
discretion  is  fairly  exercised;  and  it  is  always  assumed,  until  the  contrary 
appears,  that  they  and  their  ofiScers  obey  the  law,  and  act  in  good  faith  towards 
all  their  members.  Even  when  their  acts  are  ultra  vires  or  otherwise  illegal, 
a  complaining  memtter  must  first  seek  his  remedy  within  the  corporation.  The 
only  exception  to  the  rule  that  a  stockholder  must  apply  to  the  directors,  and 
also,  if  need  be,  to  the  corporation,  for  redress  of  a  wrong  done  it,  before  he 
can  sue  in  a  court  of  equity  for  himself  and  in  behalf  of  other  stockholders, 
is  when  it  appears  thnt  such  application  would  be  unavailing  to  protect  his 
rights,  [citing  the  authorities.]  That  may  happen  when  the  directors  them- 
selves are  the  wrong-doers,  or  are  in  fraudulent  combination  with  them,  or 
when  the  corporation  is  controlled  by  them,  or  when  it  is  necessary  that  ac- 
tion should  be  taken  too  speedily  to  leave  time  for  a  corporate  meeting  of 
stockholders."  In  the  case  at  Boardman.  v.  Railroad  Co.,  supra,  the  court 
referred  to  the  subject  of  judicial  interference  with  the  powers  of  directors  of 
corporations  and  said:  "While,  as  a  general  rule,  courts  of  equity  will  not 
exercise  visitatorial  powers  over  corporations,  and  its  officers  are  the  sole 
judges  as  to  the  propriety  of  declaring  dividends,  and  in  this  respect  the  ootut 
will  not  interfere  with  a  proper  exercise  of  their  discretion,  yet,  where  the 
right  to  the  dividend  is  clear,  and  fixed  by  the  contract,  and  requires  the  di- 
rectors to  take  action  before  it  can  lie  asserted  by  a  suit  at  law,  and  a  restraint 
by  injunction  is  essential  to  maintain  the  right  of  the  stockholder,  the  inter- 
position of  a  court  of  equity  is  a  proper  exercise  of  its  power,  and  should  be 
upheld."  In  Railway  Co.  v.  Sutler,  5  Eng.  By.  Cas.  211.  Lord  Chancellor 
CoTTENHAM  approved  the  course  of  the  vice-chancellor,  (Shadv^ell,)  who 
restrained  certain  acts  within  the  powers  of  the  directors  of  a  corporation,  un- 
til the  sense  of  the  body  of  the  sliareholders  could  be  taken  upon  the  subject 
of  the  complainant's  grievance. 

In  the  very  nature  of  things,  it  is  impossible  to  formulate  a  general  rule 
for  the  guidance  of  courts  upon  this  subject.  Each  case  must  depend  on  its 
own  circumstances,  and  whether  the  restraint  will  be  applied  or  withheld 
must  rest  largely  in  the  sound  judgment  and  discretion  of  the  court  whose 
power  is  invoked.  But  that  the  power  exists  and  has  been  exercised  cannot 
be  controverted,  and  whether  it  is  because  of  the  courts  affixing  to  the  word 
"fraudulent"  a  definition  broad  enough  to  cover  specific  acts,  or  because  it 
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bases  its  Jurisdiction  upon  breaches  of  duty  or  any  other  ground,  cannot  be  a 
matter  of  practical  consequence  in  this  action. 

Upon  examining  the  record  in  this  case  for  the  purpose  of  ascertaining  the 
exact  situation  of  the  parties,  it  becomes  manifest  that  the  injunction  cannot 
be  maintained  for  the  purpose  of  enabling  the  shareholders  of  the  Oregon 
Bailway  &  Navigation  Company  to  take  action  for  the  establishment  of  rights 
under  the  joint  lease,  nor  would  the  court  be  justified  in  continuing  the  re- 
straint for  the  purpose  of  the  submission  to  the  shareholders  of  the  question 
of  the  execution  of  the  lease  by  that  company.  It  is  apparent  from  the  facts 
before  recited  that,  even  if  the  stockholders  of  tliat  company  should  unani- 
mously require  its  execution,  tlie  instrument  could  not  become  operative  or 
binding  on  the  Short-Line  and  the  Union  Pacific  Companies.  It  never  be- 
came a  completed  instrument;  it  was  never  delivered  as  such;  it  was  merely 
a  contract  in  fieri;  and  before  it  could  be  completed  the  Short-Line  and  the 
Union  Pacific  Companies  annulled  their  consent,  and  gave  notice  of  their  retire- 
ment from  it.  It  has  no  legal  quality  as  an  instrument  under  which  rights  have 
accrued  or  can  be  claimed  by  either  party.  Each  of  the  withdrawing  corpora- 
tions had  its  locus  penitentiee,  and  there  is  no  power  in  this  court  to  compel 
the  recission  of  the  resolutions  of  the  two  companies  named,  by  which  they 
reconsidered  their  action  approving  the  instrument;  and,  further  than  this, 
it  is  obvious,  in  the  present  condition  of  the  case,  that  neither  of  those  cor. 
porations  will  resume  Its  former  relationship,  or  the  joint  lease  under  its  pres- 
ent terms.  The  usefulness  of  that  instrument  now  is  to  show  the  views  en- 
tertained by  all  the  companies  on  the  policy  of  building  branches  or  exten- 
sions up  to  the  time  of  the  rejection  of  the  joint  lease,  but  it  cannot  of  itself 
be  made  the  basis  of  an  injunction  to  preserve  a  contemplated  situation,  which 
now  cannot  be  established,  as  the  case  is  presented  on  the  papers  t)efore  the 
court.  The  right  to  the  injunction  must  therefore  depend  primarily  on  the 
traflQc  agreements  which  are  attacked  on  the  two  grounds  before  mentioned. 
Tlitj  Short-Line  lease  was  taken,  subject  to  ail  the  valid  provisions  of  these 
traflSc  agreements,  and  those  valid  provisions  are  just  as  much  part  of  the 
terms  of  that  lease  as  if  they  had  been  incorporated  tlierein  in  totidem  verbis. 
Are  the  stipulations  as  to  the  division  of  territory,  and  those  relating  to  the 
building  of  branches  or  extensions,  valid?  It  is  very  doubtful  if  the  court, 
in  a  proceeding  of  this  character,  ought  to  undertake  to  pass  upon  this  ques- 
tion. The  proper  parties  are  not  before  it.  The  Northern  Pacific  Company 
is  entitled  to  be  heard;  and,  while  it  may  be  said  it  can  in  nowLse  be  bound 
by  a  determination  In  an  action  to  which  it  is  not  a  party,  yet  the  fact  of  the 
subject  having  been  passed  upon  adversely  to  it  would  place  it  at  disadvan- 
tage. But,  as  this  aspect  of  the  matter  has  not  been  argued,  I  will  pursue  it 
nu  further,  and  assume  tliat  the  determination  of  the  question  is  proper  and 
necessary  here. 

If  these  traffic  contracts  are  illegal,  they  must  be  so  either  by  their  being  in 
contravention  of  some  dictate  of  public  policy,  or  some  provision  of  positive 
Ihw.  There  are  certain  weli-defined  and  well-undei-stood  canons  of  the  law 
as  to  public  policy,  but  whether  particular  contracts  fall  within  the  condem- 
nation of  these  principles  is  often  a  diflScult  and  delicate  matter  to  decide.  If 
a  certain  class  of  contracts  has  been  held  by  competentautliority  to  be  against 
the  settled  policy  of  tlie  state,  all  of  a  similar  character  would  necessarily  be 
construed  in  the  same  way;  but  a  court  should  not  stamp  with  invalidity  con- 
tracts which  have  existed  for  years,  and  under  which  rights  have  been  created 
and  obligations  assumed,  without  the  clearest  conviction  that  they  come  within 
the  condemned  or  illegal  class.  The  avoidance  of  contracts  on  the  ground 
that  they  are  against  public  policy  is  reluctantly  ordered  by  the  courts,  and 
there  are  many  cases  in  which  eminent  judges  have  expressed  their  disappro- 
bation of  applying  the  general  proposition  to  concrete  cases  on  a  mere  seem- 
ing application.    Among  them  is  Richardson  v.  Mellish,  2  Bing.  229,  in 
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which  Best,  J.,  says:  "I  am  not  mnch  disposed  to  yield  to  argnrnents  of  pnb- 
lio  policy.  I  think  the  courts  of  ■Westminster  Hall  •  •  •  have  gone 
much  further  than  they  were  warranted  in  going  in  questions  of  policy. 
*  *  *  I  therefore  say  it  is  not  a  doubtful  matter  of  policy  that  will  decide 
this,  or  that  will  prevent  the  party  from  recovering.  If  once  yon  bring  it  to 
that,  the  plaintiff  is  entitled  to  recover.  ♦  •  •  I  admit  that  if  it  be  clearly 
put  upon  the  contravention  of  public  policy,  the  plaintiff  cannot  succeed; 
but  it  must  be  unquestionable, — there  must  be  no  donbt."  And  in  the  same 
case,  BrBBOUGH,  J.:  "I,  for  one,  protest,  as  my  lord  has  done,  against 
arguing  too  strongly  upon  public  policy.  It  is  a  very  unruly  horse,  and  when 
once  you  get  astride  of  it  you  never  know  where  it  will  carry  yon.  It  may 
lead  you  from  the  sound  law.  It  is  never  argued  at  all  but  when  other  points 
fail."  These  observations  are  just  as  forcible  now  as  when  they  were  nt- 
tered,  in  the  year  1824.  Before  a  court  will  declare  a  contract  void  on  the 
ground  referred  to,  it  ought  to  be  thoroughly  satisSed  tiiat  some  plain  prin- 
ciple of  policy  is  violated  by  that  contract.  Those  in  general  restraint. of 
trade,  and  not  necessary  for  the  protection  of  rights  granted,  are  void,  al- 
though the  narrow  and  neighborhood  rules  of  the  old  cases  have  been  much 
relaxed,  if  not  virtually  destroyed,  by  the  decision  in  Match  Co.  v.  Roeber,  35 
Hun,  421,  affirmed,  106  N.  Y.  473,  18  N.  E.  Rep.  419. 

There  are  many  cases  in  which  a  settled  and  defined  policy  has  been  estab- 
lished concerning  illegal  contracts  between  carriers  of  passengers  or  merchan- 
dise,  such  as  the  Canal  Carrier  Cases,  21  Eng.  Law  &  Eq.  319;  Hooker  v. 
Vandewater,  4  Denio,  349;  and  in  Railroad  Co.  v.  Railroad  Co.,  3  Rob. 
(K.  Y.)  411.  and  many  others.  The  last-mentioned  case  was  insisted  upon 
in  argument  as  ruling  this,  but  I  cannot  so  regard  it.  The  difference  is  wide 
and  striking.  The  contract  of  1850,  in  that  case,  had  for  its  direct  effect,  to 
destroy  travel  over  particular  routes,  and  to  prevent  the  building  of  a  railroad 
north  of  Granby,  leaving  that  part  of  the  country  without  any  railroad  facili- 
ties whatever.  The  most  that  can  be  claimed  for  the  case  is  that  corporations 
owning  existing  lines  of  road  cannot  make  agreements  between  themselves 
by  which  the  public  shall  be  deprived  of  means  of  travel  or  transportation, 
and  that  contracts  preventing  competition  between  roads  actually  built  and 
in  operation,  or  contemplated  to  be  built  on  fixed  and  determined  routes,  are 
against  public  policy,  and  void.  But  here  the  case  is  widely  different,  if  I 
correctly  understand  the  facts.  The  Oregon  Railway  &  Navigation  Company 
and  the  Northern  FaciSc  Company  have  each  the  right  to  build  branches  in  a 
great  and  widely-extended  territory,  unsettled,  remote,  and  undeveloped. 
The  main  lines  of  each  company  penetrate  territory  naturally  tributary  to 
them.  From  each  of  these  main  lines  branches  or  extensions,  from  time  to- 
time,  become  necessary,  as  the  progress  and  development  of  the  country  may 
require.  Instead  of  engaging  i  n  a  strife  which  may  cripple  both  corporations, 
and  obstruct  tlie  development  of  all  the  country  through  which  the  lines  are 
to  pass,  they  agree  that  each  shall  open  up  for  the  public  certain  parts  of  the 
country  through  which  their  lines  are  authorized  to  be  built;  that  each  shall 
pursue  a  plan  harmonious  and  consistent  with  its  own  sysllem,  affording  to 
the  public  means  of  communication  and  travel,  the  one  north,  and  tlie  other 
south,  of  a  certain  line ;  that  each  may  go  on  developing  its  enterprise,  and 
providing  for  the  public,  within  certain  prescribed  territory,  without  tbe  con- 
stant necessity  of  anticipating  or  avoiding  the  effects  of  the  action  of  the 
other.  How  does  this  course  infringe  a  sound  dictate  of  public  policy?  It 
rather  tends  to  promote  than  to  defeat  the  opening  of  new  districts  to  travel 
and  commerce.  It  does  not  deprive  the  public  of  an  advantage,  but  tends  to 
secure  it  by  leaving  each  company  to  the  work  of  development  in  a  certidn 
district,  without  the  necessity  of  conBning  itself  to  counteracting  or  coun- 
tervailing the  efforts  of  one  to  occupy  a  certain  locality  to  tbe  exclusion  of  the 
other. 
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But;  hawerersU  thfs  ma^  be;  I-atn  notp^eparea  to  hold  that  these  tnfBe 
contracts  are  void  on  the  ground  cl&imed.  Neitherata  I  prepared  to  bold' 
that  ihey  are  void  as  against  the  fifth  section  of  the  interstate  commerce  act. 
I  do  not  see  that  that  act  has,  either  in  terms  or  by  necessary  implication^ 
any  effect  upon  existing  contracts,  or  those  made  before  its  passa^;  t>ut  if^ 
under  the  authority  of  the  cases  cited  by  the  learned  counsel  for  the  defend- 
ant, it  may  have  the  effect  of  destroying  the  pooling  features  of  the  traffic 
contracts,  it  cannot  Invaiidate  the  otherprovisions.  They  are  not'  incident* 
of  a  pooling  scheme.  They  are  integral,  substantive  parts  of  the  contracts^ 
just  as  much  as  the  release  of  the  claim  of  the  Northern  Pacific  Company  for 
compensation  for  the  right  of  way  is;  and,  if'  the  interstate  commerce  aot 
affects  the  case  at  all,  it  is  only  to  the  extent  of  impairing  those  relations 
trhich  are  formed  by  the  pooling  provisions.  But  I  am  not  to  be  understood 
as  holding  that  even  such  is  the  effect  of  ttte  act  of  congress  on  these  coii' 
tracts. 

But  it  is  contended  that  the  directors  of  the  Oregon  Railway  So  Navigaitioik 
Company  had  the  sole  power  to  pass  upon  the  question  of  bui]ding-th«  bridge- 
and  branches,  and  that  the  exercise  of  that  power  is  subject  neither  to  tbSi 
control  or  interference  of  the  stools  holders,  nor  of  the  conrt;  that  hy  the  stat> 
utes  of  Oregon  all  the  powers  of  the  corporation  are  to  be  exercised  by  the 
directors.    I  am  not  referred  to  cases  in  the  Oregon  courts  giving  construe- 
tion  to  these  statutes,  but  certain  decisions  of  federal  judges  have  been  re- 
ferred  to  in  support  of  the  contention.    Opposed  to  tliem,  however,  as  ex* 
plaining  what  powers  are  to  be  exercised  by  or  are  vested  in  directors,  witere 
the  words  of  the  charter  are  as  broad  as  those  of  the  Oregon  statute,  is  the- 
case  of  Railway  Co.  v.  Allerton,  18  Wall.  233.    It  may  be  that  if  the  matter- 
arose  :is  an  original  one,  under  the  terms  of  the  Short-Line  lease,  the  direct- 
.  ors  of  the  Oregon  Railway  &  Navigation  Company  would  have  the  right  to- 
act  without  consultation  with  or  control  by  the  shareholders.    I  do  not  eon- 
aider  it  necessary  to  dilate  up>on  that  point;  for  the  corporation,  by  its  direct-  - 
ors,  had,  by  the  traffic  agreements,  already  settled  the  matter  of  tyiJlding 
branch  lines  in  the  territory  north  of  the  Snake  river,  and  had  l>ound  th» 
corporation.    Tlie  Short-Line  Company  had  put  itself  in  the  same  position, 
with  reference  to  that  subject,  and  the  shareholders  had  approved  tbe  Short- 
Line  lease.    Tlie  power  to  build  branches  or  extensions  at  the  request  of  the 
Short-Line  Company  was  therefore  nut  absolutely  within  the  control  of  th» 
directors,  for  both  they  and  the  Short-Line  Company  were  limited  by  the 
agreements  of  the  corporation,  and  the  question  is  not  as  to  chartered  pow- 
ers, but  as  to  powei-  to  tte  exercised  in  view  of  the  contracts  of  the  company; 
and  the  question  here  is,  have  the  stookholders  the  right  to 'insist  that  the- 
puwer  be  exercised  within  tlie  terms  of  these  contract?    What  I  conceive- 
tu  be  the  most  serious  ground  of  ol)jection  to  the  oontiniianee  of  the  injunC' 
tion  is  the  alleged  ratification  by  the  shareholders,  at  their  meeting  of  Juno 
18, 1888.  of  tbe  resolution  of  the  directors  of  May  81,  1888,  authorizing  the 
building  of  tbe  bridge  and  of  the  brunch  lines.    If  it  were  shown  that  that 
resolution  bad  been  read  at  the  meeting,  or  that  its  purport  had  been  made- 
known,  or  if  it  liad  been  stated  that  authority  bad  been  given  by  the  directors, 
fur  the  work  to  be  done,  I  slionld  at  once  dissolve  the  injunction.    Under 
such  circumstances  there  would  be  acquiescence,  and  of  course  no  ground  of 
complaint.    But  it  appears  that  none  of  the  proceedings  of  tbe  numerous 
directors'  meetings  that  were  formally  approved  were  read  or  made  known» 
and  it  does  appear  that  both  Ives  and  Hoyt  were  misled  at  that  meeting.    Mr.. 
Iloyt's  affidavit  satisfies  me  that  there  was  no  such  ratification  by  tbe  stock- 
bolders-asisboaid  be  held  on  this  motion  to  preclude  them  from  maintaining: 
this  action. 

The  only  topic  remaining  for  consideration  is,  upon  the  papers  now  before 
the  court,  have  the  plaintiffs  made  out  a  plain  case  of  injury  to  be  sustained  - 
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from  the  acts  complained  ot,  and  shown  the  existence  of  an  emergency  which 
requires  the  interposition  of  a  court?  -By  a  "plain  case"  is  evidently  not 
meant  one  in  which  there  is  no  denial  of  alleged  wrong.  It  is  not  required 
that  there  shall  be  an  actual  demonstration,  but  tlie  fair  test  would  be  whether, 
upon  the  whole  case,  the  court  will  feel  itself  compelled  by  a  strong  prepon- 
derance of  testimony  to  determine,  as  matter  of  fact,  that  the  complainant's 
case  has  been  established.  Here,  after  a  most  careful  and  minute  examina- 
tion of  all  the  affidavits,  I  am  constrained  to  say  that,  as  the  case  now  stands, 
I  ana  satisfied  the  building  of  the  bridge,  and  of  the  three  extensions  or  branch 
lines,  will  be  greatly  injurious  to  the  interests  of  the  Oregon  Railway  &  Navi- 
gation Company  and  its  stockholders.  The  facts,  as  deposed  to  in  the  affida- 
vits, force  me  to  this  conclusion.  The  variant  opinions  of  interested  parties 
have  not  been  regarded  in  reaching  this  result,  but  the  specific  facts  stated  in 
Mr.  Oalces'  affidavit  are  cunvinoing,  and  they  are  not  overcome  by  the  de- 
fendants; nor  is  any  adequate  reason  given  for  so  sudden  a  change  of  policy 
and  of  views  as  those  which  the  defendants  now  advocate.  What  has  oc- 
curred to  necessitate  the  subversion  of  the  policy  of  years  does  not  appear, 
unless  it  may  be  the  hostile  feeing  of  the  community  of  Portland  to  the  joint 
lease.  The  building  of  Hunt's  road  cannot  account  for  it,  for  that  work  was 
begun  and  was  well  known  at  the  time  the  joint  lease  was  agreed  upon;  and 
it  does  not  appear  that  the  Northern  Pacific  Company  is  the  promoter,  or  is 
aiding  in  the  construction,  of  that  road.  The  agreement  between  it  and  the 
Hunt  road  does  not  seem  to  me  to  be  a  sufficient  reason  to  support  the  acts  of 
the  defendants  complained  of  here.  What  immediate  or  prospective  advan- 
tage is  to  be  derived  by  the  Oregon  Railway  &  Navigation  Company  by  build- 
ing the  bridge  and  branches  has  not  been  made  apparent;  but  it  is  clear  that 
millions  of  dollars  of  that  company's  money  would  be  spent,  and,  what  is 
worse,  spent  in  what  Mr.  Adams  has  termed  a  "war  of  construction,"  which 
he  has  characterized  as  a  "folly  almost  amounting  to  a  crime."  It  is  not  a 
sufficient  answer  to  this  to  say  that  the  shareholders  get  all  they  are  entitled 
to,  viz.,  the  rental  of  6  per  cent,  upon  their  shares,  and  therefore  they  are  not 
Injured.  The  lease  may  be  terminated  by  default  of  the  lessee,  and  it  is  plain 
that  the  guaranty  of  the  Union  Pacific  Company  is  a  precarious  security,  espe 
cially  in  view  of  its  relations  with  the  government  of  the  United  States;  and 
provision  is  made  in  the  Short-Line  lease  for  the  contingency  of  the  invalidity 
of  that  guaranty  being  declared. 

It  would  lead  to  too  prolonged  a  discussion  to  go  into  a  recital  of  all  the 
specific  facta  which  have  compelled  me  to  reach  the  conclusion  I  Iiave  arrived 
at  in  this  matter.  Suffice  it  to  say,  I  think  the  plaintiffs  have  made  out  a  case 
entitling  them  to  the  maintenance  of  this  temporary  injunction  until  the 
whole  case  can  be  presented  and  passed  upon;  the  same  being  moditied  so  as 
to  strike  therefrom  all  restraint  based  upon  the  provisions  respecting  the  joint 
lease,  and  providing  that  the  defendants,  etc.,  be  enjoined  from  building,  or 
aiding  in  building,  the  bridge  or  branch  roads,  and  from  using  the  consoli- 
dated bonds,  or  their  proceeds,  within  the  jurisdiction  of  the  court,  at  the 
time  the  injunction  was  granted,  for  the  purpose  of  such  building,  unless 
w^ith  the  consent  of  the  shareholders  of  the  defendant  corporation,  until  the 
further  order  of  the  court.  It  is  unnecessary  to  state  the  precise  ternos  now. 
The  order  will  be  settled  on  three  days'  notice.  The  plaintiffs  must  at  all 
times  be  ready  to  maintain  the  order.  They  must  file  and- serve  their  com- 
plaint without  delay,  and  must  be  prepared  to  try  the  case,  when  at  issue,  as 
sooi!  as  reached,  and  to  argue  any  appeal  that  may  be  taken  from  the  order  to 
be  entered  hereon  at  the  next  general  term.  The  undertaking  must  also  be 
increased.  The  amount  of  that  filed  is  not  sufficient.  An  additional  one  m 
the  sum  of  $75,000  will  be  required. 
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ROSENBAUU  t>.  LAWSON. 

(City  Court  of  JVew  York,  Oeneral  Term.    January  81,  IfiSO.) 

AasioNiusT  vos  Bamm  or  Cbeditosb— 8au  bt  Absionob— Fbaud. 

To  an  action  by  the  assignee  of  an  insolvent  debtor  to  recover  the  valns  of  goods 
from  one  to  whom  the  debtor  had  sold  them  after  the  assignment,  defendant  may 
shovr  as  a  defense  that  the  debtor  had  obtained  the  goods  from  the  owner  shortly 
before  the  assignment  by  fraudulent  misrepresentations,  paying  nothing  for  them, 
and  that  the  lattw,  having  threatened  legal  proceedings  to  teoover  tham,  defend- 
ant surrender^  the  goods  to  him. 

Appeal  from  trial  term. 

Action  by  Simon  M.  Bosenbaum,  assignee  of  the  estate  of  Julius  Gohn,  an 
insolvent  debtor,  against  Kobert  IJiwBon,  to  recover  the  value  of  goods  sold 
defendant  by  said  Cohn  after  the  assignment.  Verdict  and  Judgment  for 
plaiiitifF,  and  defendant  appeals. 

Argued  before  Moadah,  C.  J.,  and  Neheibas.  J 

Martin  A  Smith,  for  appellant.    KUhtadh  A  Marks,  for  respondent 

MgAdah,  C.  J.  The  theory  of  the  defense  was  that  the  goods  were  ob- 
tained by  Cohn  (the  plaintiff's  assignor)  from  Tillmans  &  Co.,  by  fraud;  that 
they  were  received  by  Cohn  Bve  days  prior  to  his  general  assignment,  and 
were  not  paid  for;  that  neither  the  plaintiff  nor  defen'lnnt  were  bona  flds 
purcliasers  of  tlie  goods,  within  the  full  meaning  of  that  term,  as  neither 
parted  with  any  value  for  them ;  and  that  Tillmans  &  Co.  had  the  right  to 
rescind  the  sale  to  Cohn,  on  account  of  the  fraud,  and  to  pursue  their  goods, 
and  reclaim  them  wherever  they  were  found;  that,  as  the  goods  were  traced 
to  the  poasession  of  the  defendant,  and  he  was  threatened  with  legal  proceed- 
ings  hy-Tillmans  &  Co.,  to  which  he  could  make  no  successful  defense,  he 
surrendered  to  them  the  goods.  In  other  words,  he  did  voluntarily  that  which 
the  law  would  otherwise  have  required  him  to  do.  This  theory,  if  proved  to 
be  true,  made  out  a  complete  defense  to  the  present  action.  This  conclusion 
is  the  result  of  the  following  legal  principles:  (1)  The  plaintiff,  as  assignee 
for  the  benefit  of  creditors,  was  not  a  botia  flde  purchaser  of  the  property 
from  Cohn.  He  succetjded  to  whatever  rights  Cohn  had;  nothing  more. 
Bish.  Insoiv  §  292;  Ooodtoin  v.  Wertheimer,  99  K.  Y.  149,  1  N.  £.  liep. 
404.  (2)  As  the  defendant  paid  the  plaintiff  nothing  for  the  property,  he 
did  not  acquire  the  rights  of  a  bona  flde  purchaser  in  respect  thereto.  Mer- 
rttt  V.  Railroad  Co..  12  Barb.  605;  Spicer  y.  Waters,  65  Barb.  227.  If  be 
had  paid  the  plaintiff  for  the  goods  without  notice  of  Tillmans'  claim,  his  title 
would  have  been  indefeasible.  I'addon  v.  Taylor,  44  N.  Y.  871.  As  he  did 
not,  it  was  not.  (3)  If  Cohn  obtained  the  property  by  fraud  from  Tillmans 
a  Co.,  that  firm  had  the  right  to  rescind  the  sale,  and  recover  the  possession 
of  their  property  from  Cohn,  his  assignee,  or  his  vendee,  neither  havingpaid 
anything  for  it.  Goodtoin  v  Wertheimer,  99  N.  Y.  149. 1  N.  £.  Itep.  404i 
The  rule  is  that  no  one  can  transfer  a  better  title  than  he  himself  possesses, 
(Barnard  v.  Campbell,  56  N.  Y.  461,)  and,  there  being  no  estoppel  or  money 
paid,  the  rule  stated  applies  to  this  case.  (4)  As  the  Tillmans  could  have  re- 
covered the  possession  of  the  goods  from  the  defendant,  he  had  the  right  to 
comply  with  their  demand  for  possession  by  surrendering  the  goods  to  them, 
the  defendant  talking  the  risk  of  being  able  to  prove  in  justiQcation  that  the 
property  was  theirs.  Bioeetman  v.Frinee,  26  N.  Y.  224;  Burt  v.  Dewey,  40 
N.  Y.  283;  Bordwdl  v.  CollU,  45  N.  Y.  494.  The  defendant,  upon  the  trial, 
attempted  to  prove  that  the  property  belonged  to  the  Tillmans ;  that  Cohn 
obtained  possession  of  it  by  fraudulent  representations;  but  nearly  all  the  ev- 
idence was  ruled  out  under  exception  by  the  defendant.  Even  the  evidence 
proving  that  the  defendant  surrendered  the  goods  to  the  Tillmans  was  stricken 
out.  Tills  was  error,  for  without  the  surrender  or  capture  of  the  goods  by 
T.3N.y.8.no.8 — 42 
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tlie  true  owner,  the  defendant  had  no  defense.  There  must  be  a  new  trial  of 
this  action,  at  which  the  evidence  of  fraudulent  representntions  must  be  re- 
ceived, together  with  proof  of  their  falsity,  and  any  circumstances  establi^li- 
ing  or  tending  to  establish  fraud  in  the  original  purchase  by  Cobn.  This  is 
material  to  the  determination  of  the  question  whether  the  Tillmans  retained 
or  parted  with  their  title,  and  whether  they  bad  not  the  right  to  rescind  the 
sale  to  Cohn  and  reclaim  tlieir  property,  even  in  the  hands  of  the  defendant. 
Under  the  defense,  which  was  sufficiently  pleaded,  the  court  ought  to  tutve 
received  any  evidence  tliat  would  have  been  competent  if  the  action  had  been 
brought  by  the  Tillmans  against  Cohn,  for  the  defendant  occupies  no  better 
position,  as  neither  he  nor  the  plaintifC  paid  anything  for  the  property.  The 
equities  between  the  parties  are  open  to  full  inquiry.  The  defendant,  by  soi^ 
rendering  the  property  to  the  Tillmans,  connected  himself  with '  their  title, 
and  had  the  right  to  plead  it  in  defense  of  the  present  action.  In  this  respect 
the  case  differs  from  Duncan  v.  Spear,  11  Wend.  54;  Stotoell  v.  Otis,  71  N. 
Y.  36,  and  kindred  cases.  If  the  Tillmans  had  brought  an  action  to  recover 
their  property,  the  complaint  would  have  alleged  title  in  them,  and  conver- 
sion by  the  defendant,  and,  under  the  plea  of  the  general  issue,  the  question 
of  fraud  in  inducing  the  sale  under  which  Cohn  derived  possession,  could  have 
been  litigated,  the  pleadings  being  sufiQcient  to  admit  the  proofs.  Hunter  v. 
Maehine  Co.,  20  Barb.  493 ;  BlUs  v.  Cottle,  32  Barb.  322.  As  the  plea  of  title 
In  the  Tillmans  would  have  been  sufficient  to  admit  evidence  of  Cohn's  fraud. 
If  they  had  prosecuted  him,  we  think  a  similar  plea  by  the  defendant,  alleging 
title  in  them,  and  a  recognition  of  that  title,  sufficient  to  admit  evidence  es- 
tablishing the  same  facts.  For  the  reasons  stated  the  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 
All  concur. 


Wkbeb  «.  DsinrrH  et  aZ. 

(CUy  Couirt  of  New  York,  Oentral  Term,   January  81, 1888.) 

8*ui— HANorAOTUBTO  GtooDs— Implibd  WABBAmr— COTn)mt-Ci.A.iM. 

PlalntUI  made  tiles  for  defendants  nndar  a  oontraot  tiiat  they  were  to  be  sktU- 
fnlly  made,  and  of  the  best  materials,  and  with  imowledge  that  they  were  to  l>e  snb- 
jeoted  to  the  greatest  heat,  and  that  great  damage  would  result  If  they  proved  de- 
fective. The  tiles,  being  unskillfaUy  made,  and  of  interior  materials,  soon  melted 
in  defendants*  furnace.  Held  that,  the  defects  being  latent,  the  implied  warranty 
ttiat  the  tiles  were  reasonably  fit  for  the  purpose  for  which  they  were  made  anr- 
vived  the  acoeptance,  and  constituted  a  good  defense  and  counter-claim  to  an  action 
for  the  prloe.' 

Appeal  from  trial  term. 

Action  by  Adam  Weber  against  Vincent  Demutb  and  others  for  the  price 
ef  certain  Qre-brick,  manufactured  by  plaintiff  for  defendants.  The  defense 
was  breach  of  warranty.  Judgment  was  entered  for  plaintiff,  and  defendants 
appeal. 

Argued  before  McAdah,  C.  J.,  and  Nkhkbas,  J. 

Foster,  Hotaiing  di  KUnke,  for  appellants.  Douglass  dt  Ifinton,  for  re- 
spondent. 

>  That  a  purchaser  of  chattels  with  warranty,  express  or  Implied,  may  recover  dam- 
ages for  breach  thereof,  or  recoup  such  damages  in  an  action  for  the  price,  without  re- 
turning or  offering  to  return  the  goods,  see  Shupe  v.  CSollender,  (Conn.)  15  AtL  Itop. 
405,  and  note;  Frintlng-Press  Co.  y.  Thorp,  86  Fed.  Rep.  414,  and  note;  Storrs  v.  Emer- 
son, (Iowa.)  84  N.  W.  Rep.  176,  and  note;  Bpedding  v.  Townsend,  3  N.  Y.  Supp.  657. 
Bee,  as  to  the  implied  warranty  that  an  article  manufacturad  and  sold  for  a  partlcolar 
purpose  known  to  the  seller  shall  be  fit  for  that  purpose,  Hudson  v.  Roos,  (Hioh. )  40  N. 
W.  Rep.  467,  and  note ;  Hoult  v.  Baldwin,  (CaL)  U  Paa  Bep.  MQ,  and  note ;  Reaper  Gol 
T.  Thayer,  ante,  46S,  and  note. 
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Per  Curiam.  The  plaintiff,  as  a  manufacturer  of  tiles  and  fire-brick,  un- 
dertook to  furnish  tiles  and  flre-brick  that  would  withstand  the  heat  of  the 
f  urnacfB  used  by  the  defendants  as  glass  manufacturers,  and  the  tiles  and  fire- 
brick were  to  be  made  skillfully,  and  of  extra  materials.  The  plaintiff  knew 
at  the  time  of  accepting  the  order  that  the  tiles  were  intended  tio  be  used  in  a 
place  in  the  furnace  where  they  would  be  subjected  to  the  greatest  heat,  and 
where  great  damage  would  result  if  they  proved  deficient.  The  defendants, 
in  reliance  on  the  plaintiff's  ngreement,  which  was  in  the  nature  of  a  war- 
ranty that  the  tiles  were  suitable  for  the  purpose  intended,  and  knowing 
nothing  to  the  contrary,  put  them  up  in  the  plaie  for  which  they  were  made. 
After  a  short  use  the  tiles  melted  under  the  heat,  and  destroyed  the  furnace, 
and  eleven  glass  melting-pots  oontained  therein,  to  the  defendants'  damage 
92,000.  The  tiles  furnished  turned  out  to  be  unskillfully  made,  not  of  extra, 
but  of  poor,  materials.  These  facts  were  pleaded  by  way  of  defense  to  a 
check  given  by  the  defendants  to  the  plaintiff,  and  also  by  way  of  counter- 
claim. The  trial  judge  held  that  the  facts  stated  constituted  neither  a  defense 
nor  counter-claim  and  directed  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed.  This  was  error.  When  a  manufacturer  agrees  to  make  a 
thing  for  a  particular  purpose,  there  is  an  implied  warranty  that  it  shall  be 
reasonably  fit  for  tbat  purpose.  Mawrer  v.  Blt»s,  6  N.  Y.  St.  Bep.  224.  The 
defects  were  of  a  character  not  readily  discoverable  until  after  the  tiles  were 
used,  for  they  were  of  a  latent  nature.  The  warranty,  therefore,  survived 
the  acceptance  of  the  goods.  For  the  reasons  stated  the  judgment  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 


MoCarron  «.  SiBB. 
(Otti/  Court  of  New  Vorit,  Special  Term.    July,  1888.) 

1.  FUADIHO— BlU.  or  PaBTICCLABS— SUFnCIBNOT. 

In  an  action  for  slander,  a  bill  of  particiilan  which  states  the  persons  In  whoM 
presence,  and  the  places  where,  the  alleged  slander  was  spoken,  ia  snffloleiit,  and 
the  exact  time  need  not  he  stated. 

S.   SaMB— VEBiriOATION. 

Where  the  pleading  setting  up  the  cause  of  action  is  verified,  a  hill  of  partlonlars 
in  reference  thereto  must  also  oe  verified. 

Action  for  slander.  Plaintiff  served  a  bill  of  particulars  stating  the  names, 
to  the  best  of  his  knowledge  and  information,  of  the  persons  in  whose  pres- 
ence the  alleged  slander  was  spoken,  but  not  stating  the  place  or  places.  This 
bill  of  particulars  was  not  verified.  Defendant  now  moves  for  a  further  bill 
of  particulars,  which  should  state  the  hour  of  the  day  when  the  alleged  slan- 
der nas  spoken. 

George  A.  MeDermott,  for  plaintiff.    A.  J.  Sire,  for  defendant 

FiTSHKE,  J.  The  power  of  the  court  to  order  a  bill  of  particulars  extends 
to  all  descriptions  of  action,  whether  on  tort  or  ex  contractu,  and  botli  as  to 
matters  of  affirmative  relief  (in  a  plaintiff's  complaint  or  defendant's  counter- 
claim) and  as  to  matters  set  up  in  a  defendant's  answer  by  way  of  "  defense, " 
or  as  a  reason  why  judgment  should  not  go  against  him.  The  details  may  be 
required,  and  for  non-ol)edience  a  proper  disability  or  penalty  may  be  affixed. 
Dtolsfht  v.  iTuuranoe  Co.,  84  N.  Y.  493,  502,  603,  506;  Kelsey  v.  Sargent, 
100  N.  Y.  602.  3  N.  E.  Rep.  795;  Gross  v.  Clark,  1  Civ.  Proc.  K.  464.  The 
scope  of  the  order  is  ordinarily  a  question  of  discretion.  Witkowski  v.  Para- 
more,  93  N.  Y.  467.  As  an  "amplification"  of  the  pleading,  where  verified, 
the  particulars  must  likewise  be  verified.  See  Code  Civil  Proc.  §  531 ;  People 
V.  Nolan,  63  How.  Pr.  271.  But  the  demand  for  and  allowance  of  "particu- 
lars" ought  not  to  be  beyond  the  necessity  of  the  case.  To  obtain  an  expos- 
ure of  the  adversary's  case,  the  party  applying  must  show  he  cannot  fairly 
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determine  the  matter  he  is  charged  with,  and  so  cannot  prepare  for  trial  for 
want  of  Icnowledge  or  information  as  to  what  questions  of  fact  will  be  liti- 
gated. Orois  T.  Dana,  1  Abb.  N.  C.  285.  286.  In  an  action  for  slander  of 
one's  good  name,  and  lilce  cases,  the  plaintiff  should  furnish  particulars,  spec- 
ifying the  dates  when,  the  places  where,  and  in  presence  of  what  individuals, 
the  alleged  defamatory  language  was  uttered.  The  exact  time  of  the  speak- 
ing is  not  very  material.  Shaffer  v.  Holm,  3  Civ.  Proc.  R.  85;  StUbeling  v. 
LockJiaus,  21  Hun,  457,  459.  When  veriBed,  the  bill  of  particulars  served,  if 
the  place  of  the  alleged  event  be  included,  will  be  allowed  as  sufficient.  Or- 
dered accordingly     ITo  costs. 


Solomon  v.  Mtller. 
{Common  Pleat  cf  New  Fork  Citi/  and  County,  OeneraX  Term.    January  7, 1889.) 

APFXAir— Rbvihw— SumciBSOT  or  Evidercb. 

In  an  action  for  Injuries  caused  by  the  bite  of  a  horse,  plalntUt  and  another  wit- 
ness testified  that  after  the  Injury  defendant  stated  to  them:  "I  know  that  horse 
bites.  I  have  told  them  not  to  take  him  out  without  a  mnxgde. "  This  was  denied 
by  defendant  and  another  witness,  and  there  was  evidence  tiiat  the  horse  had  never 
been  known  to  bite,  even  when  teased,  and  that  no  muszle  had  ever  been  used  on 
him.  Held,  that  a  judgment  for  plalntiS,  on  the  ground  that  the  horse  was  accus- 
tomed to  bite,  and  that  defendant  knew  It,  oould  not  be  sustained. 

Appeal  from  district  couit. 

Action  by  Louis  Solomon  against  Leopold  Miller  and  another  for  damages 
for  being  bitten  by  a  horse  belonging  to  defendant  Miller.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Argued  before  Van  Hoesen,  P.  J.,  and  Bookstoveb,  J. 

Q.  W.  Galinger,  for  appellant.    H.  Joseph,  for  respondent. 

Per  Curiam.  To  prove  that  the  horse  was  accustomed  to  bite  manUnd, 
the  plaintiff  and  another  witness  swore  that  Miller,  the  defendant,  said  Ut 
them:  "I  know  that  horse  bites.  I  have  told  them  not  Lo  take  him  out  with- 
out a  mazzle."  That  testimony,  if  true,  would  show  that  the  horse  was  ac- 
customed to  bite,  and  that  the  defendant  well  knew  the  facts;  but  we  do  not 
believe  that  it  is  true.  It  is  most  improbable  that  such  an  admission  siiould 
have  been  made  when  the  defendant  knew  that  a  claim  for  damages  on  ac- 
count of  the  horse's  biting  was  preferred  against  him.  That  the  admission 
was  made  is  denied  by  the  defendant,  and  by  Shafer;  and  furthermore,  there 
is  positive  and  satisfactory  evidence  that  the  horse  had  never  been  known  to 
bite,  and  that  no  muzzle  had  ever  been  nsed  upon  him.  It  was  also  proved 
that  when  the  horse  was  feeding  be  would  not  bite,  even  when  teased.  Judg- 
ment reversed. 


In  re  Matthewson's  Estate. 

(Sv/rrogate^s  Court,  New  York  County.    November  21, 1888.) 

Costs — In  Scksoqate's  Court — Pbb  Diem  Auxjwanoe — Sale  or  hkjtD. 

Code  Civil  Froo.  N.  Y.  {  2793,  subd.  4,  provides  that  out  of  the  moneys  aristnir  O" 
a  mortgage,  etc.,  must  be  paid  the  costs  of  the  special  proceeding  awarded  to  peti- 
tioner. Section  256L  provides  that  in  a  case  other  than  where  a  question  of  tact 
has  been  tried  by  a  jury  the  surrogate  may  make  an  additional  allowance  as  costs, 
where  a  trial  on  the  merits  occupies  more  than  two  days,  of  $10  for  each  additional 
day.  Section  2668  provides  that  the  executor,  administrator,  or  freeholder  dispos- 
ing of  the  property  of  a  decedent  shall  be  allowed  to  for  each  day  so  oooapieil- 
S<»tion  27B6  provides  that  a  decree  for  the  sale,  eta,  of  land  must  direct  It  to  be 
■  made  by  the  executor  or  administrator,  or,  in  case  of  his  failure,  by  a  freeholder. 
Held,  that  a  creditor  petitioning-  for  the  sale  of  a  decedent's  land  is  not  entitled  to 
a  per  diem  allowanoe  where  there  is  no  contest. 

Application  by  David  King,  committee  of  the  estate  of  William  H.  King, 
an  insane  creditor  of  John  Matthewson,  deceased,  for  a  sale  of  the  land  of 
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decedent  to  pay  bis  debt.  Code  Civil  Proc.  §  2560,  provides  that  "where  a 
question  of  fact  has  been  tried  by  a  jury,  ttie  costs  awarded  against  the  nn- 
Buccessful  party  are  the  same  as  the  taxable  costs  of  an  actlou  in  the  supreme 
court." 

Olin,  Rives  di  Montgomery,  for  petitioner. 

'  « 

Bansoh,  S.  In  this  matter  I  am  of  opinion  tliat  the  petitioning  creditor  is 
not  entitled  to  a  per  diem  allowance.  Subdivision  4,  §  2793,  Code  Civil  Proc., 
provides  that  out  of  the  remainder  of  the  moneys  arising  upon  a  mortgage, 
lease,  or  sale,  must  be  paid  the  costs  of  the  special  proceeding  awarded  to  the 
petitioner  in  tlie  decree.  It  is  cleiir  that  the  intention  and  effect  of  this  sub- 
division is  to  give  costs  to  the  petitioner  in  the  proceeding,  whoever  he  may 
be,  wliether  executor,  administrator,  or  creditor.  By  section  2561,  the  surro- 
gate, in  his  discretion,  in  a  case  other  than  one  of  those  speciQed  in  section 
2560.  may,  upon  rendeiing  a  decree,  tix  such  a  sum,  to  be  allowed  as  costs,  in 
addition  to  the  disbursements,  as  he  deems  reasonable,  not  exceeding,  where 
there  has  not  been  a  contest,  025,  or  where  there  has  been  a  contest,  975,  and 
in  addition  thereto^  where  a  trial  or  hearing  upon  the  merits  before  the  sur- 
rogate necessarily  occupies  more  than  two  days,  010  for  each  additional  day. 
Section  256ti  provides  that  tlie  executor,  administrator,  or  freeholder  dispos- 
ing of  the  property  must  be  allowed  •  •  *  not  exceeding  85  for  each  day 
actually  and  necessaiily  occupied  by  him  in  disposing  of  the  property,  and 
such  a  further  sum,  etc.,  for  the  necessary  services  of  his  attorney  and  coun- 
sel therein,  as  the  surrogate  thinlis  reasonable.  It  will  be  seen  that  there  Is 
no  provision  in  the  last-mentioned  section  for  an  allowance  to  any  one,  not 
even  to  tliose  named  therein,  except  for  actual  services  rendered  in  disposing 
«f  the  property;  whereas,  sulxli vision  4,  ^  2793,  expressly  contemplates  the 
payment  of  the  costs  of  the  special  proceeding.  If  there  can  be  any  doubts  as 
to  who  is  meant  by  section  2563,  whether  it  only  includes  an  executor,  ad- 
ministrator, and  freeholder,  or  might,  under  some  circumstances,  be  held  to 
also  include  the  petitioner  in  the  special  proceeding  in  which  the  sale  of  de- 
cedent's real  property  is  made,  such  doubt  will  be  dispelled  by  reading  section 
.  2765,  which  provides  that  "a  decree  directing  tliat  real  property  be  mort- 
gaged, leased,  or  sold,"  etc.,  "must  direct  that  a  mortgage,  lease,  or  sale 
m  *  *  be  made  by  the  executor  or  administrator,  *.  *  *  or,  in  case  of 
hia  failure  so  to  do,  by  a  freeholder,"  etc.  It  is  evident;  on  reading  sections 
2563  and  2565  together,  that  the  one  directs  by  whom  the  sale  shall  be  made, 
and  the  other  prescribes  the  amount  to  be  allowed  him  for  making  such  sale, 
which  can  only  be  made  by  the  executor,  administrator,  or  freeholder,  and  in 
no  case  by  the  petitioner.  The  petitioning  creditor  is  therefore  governed  by 
section  2561  for  the  amount  of  bis  costs.  There  being  no  contest  in  this  pro- 
ceeding, be  is  allowed  025.  The  disbursements  claimed  are  not  all  taxable. 
Tlie  item  of  81  for  aifidavits  and  postage  is  allowed.  The  freeholder  is  al- 
lowed $75  for  bis  services,  and  $29.68,  his  disbursements. 


In  re  Hopkins'  Will. 
(SwrrogaWs  Cmurt,  If estc7ie«(er  County.    November,  1888.) 

WlLI/S— FBOBATS  ^ND  COKTBST— DlSQUALlFJOATIOR  Of  SUBROQATB— LbOATBB. 

TlDder  Code  ClvU  Proo.  N.  T.  %  'H96,  which  provides  that  a  surrogate  shall  not  sit 
on  an  application  for  probate  when  he  claims  to  be  heir  or  nest  of  kin  or  a  deTisee 
or  legatee  of  the  testator,  or  where  he  is  named  as  tmstee  in  the  will,  a  surrogate 
who  Is  one  of  the  ohuroh- wardens  ota  ohuroh,  to  whose  rector,  wardens,  and  vesttv- 
men  a  bequest  is  made  for  the  purpose  of  erecting  a  memorial  window  or  pulpit,  la 
not  disqualified. 
Same — Relation  to  Paktt. 

Nor  is  the  surrogate  disqualified  by  section  40,  which  provldee  that  no  jndge  shall 
sit  in  any  proceeding  where  he  is  reUted  to  any  party  thereto,  by  oonsanguinity  or 
alBnity,  within  the  sixth  degree,  where  hia  wife  is  a  legatee  under  the  will  offered 
for  probate,  but  not  a  party  to  the  proceeding. 
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8.  Same— Removai.  of  Dimjuaxifioation— liOM  or  Intebut. 

If  the  legacy  to  the  wife  would  disqualify  the  surrogate  from  sitting  on  the  appli- 
cation for  proliate,  suoh  disability  is  removed  when  the  wife,  who  is  a  sabaoribiDg 
witness  to  the  wUi,  testifle*  to  prove  its  execution ;  as  under  2  Rev.  St.  N.  T.  p.  65, 
i  50,  her  legacy  becomes  void  thereby,  and  it  is  immaterial  that  the  next  of  kin,  the 
contestant,  consents  in  writing  that  she  mav  testify  without  the  loss  of  the  legacy, 
as  he  cannot  consent  for  the  legatees  and  otner  interested  persons  not  partiea  to  the 
proceeding. 

4.  Same— Waiveb  of  OBntOTiONS. 

The  objection  to  the  surrogate's  competency,  on  the  ground  of  his  wife*s  interest 
as  legatee,  if  weU  tebken,  is  waived  by  the  failure  of  the  contestant  to  make  them 
before  joinder  of  issue  in  the  probate  proceedings,  as  provided  by  Cods  Civil  Proo. 
N.  T.  §2497. 

6.   Same— PlEADIKO — IlDI.TIFASIOtI8NB8B. 

A  petition  seeking  to  vacate  a  decree  admitting  a  will  to  probate,  under  Code 
Civil  Proo.  N.  Y.  %  2181,  and  also  to  revoke  the  probate  as  provided  in  tiUe  8,  art  8, 
a  18,  is  multifarious; 

Petition  by  Feter  H.  Hopkins,  next  of  kin  of  Louisa  S.  Hopkins,  deceased, 
to  revoke  h  decree  admitting  Iier  alleged  will  to  probate  on  the  application  of 
Henr.v  H.  I^ne,  the  executor  named  therein.  The  will  was  contested  by  said 
FeterH.  Hopkins  on  the  ground — First,  that  the  surrogate  was  interested  as 
a  legatee,  being  a  warden  of  a  church  to  whose  rector,  wardens,  and  vestry- 
men a  bequest  was  made  for  the  purpose  of  constructing  a  memorial  window 
or  pulpit;  and,  second,  that  the  wife  of  the  surrogate,  Mrs.  Coffin,  was  a  leg- 
atee under  the  will. 

Peter  If.  Hopkins,  pro  ae.    R.  H.  Frost,  tot  the  executor. 

CoPFiN,  S.  The  petition  in  this  matter  as  to  the  relief  sought,  is  dual  in  its 
character.  It  seeks — First,  an  order  vacating  the  decree  admitting  the  will 
to  probate,  as  provided  by  subdivision  6,  §  2481,  Code;  and,  second,  the  revo- 
cation of  the  probate,  as  authorized  by  title  3,  art.  2,  c.  18,  thereof.  On  the 
application  to  vacate  the  decree,  only  the*  parties  in  the  original' probate  pro- 
ceeding need  be  cited;  but  in  the  proceeding  to  revoke,  not  only  those  parties, 
but  all  the  legatees,  etc.,  are  required  by  statute  to  be  cited.  The  first  pro- 
ceeding involves  a  mere  motion;  the  latter,  a  trial  upon  the  merits.  The  pe- 
tition is  therefore  objectionable  as  multifarious.  I  will,  however,  proceed  to 
consider  the  motion  to  vacate,  which  is,  thus  far,  the  only  matter  submitted. 
This  I  have  power  to  determine.    Seamen  v.  Whitehead,  78  N.  Y.  306. 

The  petitioner  alleges  in  his  application  that,  at  the  time  the  will  was  proved 
and  the  decree  entered  admitting  the  same  to  probate,  tlie  surrogate  was  dis- 
qualified from  acting,  and  had  no  jurisdiction  in  the  premises,  because — First, 
he  was  at  the  time  an  officer  of  the  corporation  of  St.  Peter's  Church,  to  whom 
a  legacy  was  bequeathed  for  a  certain  purpose;  and,  second,  l>ecause  his  wife 
was  and  is  a  legatee  under  the  will  of  the  deceased ;  and  prays  that  such  decree 
be  set  aside  as  irregular  and  void  for  want  of  jurisdiction.  Briefs  have  been 
submitted  by  both  counsel  on  this  point  only,  and  I  am  required  to  decide  the 
question. 

The  sections  of  the  Code  bearing  upon  the  subject  are  as  follows:  "Sec.  46. 
A  judge  shall  not  sit  as  such  in,  or  take  part  in  the  decision  of,  a  cause  or  mat- 
ter to  which  he  is  a  party,  or  in  which  he  has  been  attorney  or  counsel,  or  in 
which  he  is  interested,  or  if  he  is  related,  by  consanguinity  or  affinity,  to  any 
party  to  the  controversy  within  the  sixth  decree.  *  •  •"  "Sec  2496.  In 
addition  to  his  general  disqualifications  as  a  judicial  officer,  a  surrogate  is  dis- 
qualified from  acting  upon  an  application  for  probate,  or  for  letters  testament- 
ary, or  letters  of  administration,  in  each  of  the  following  cases:  First.  Where 
he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of  kin  to  the  decedent,  or  a 
devisee  or  legatee  of  any  part  of  the  estate;  second,  where  he  is  a  subscribing 
witness,  or  is  necessarily  examined,  or  to  be  examined,  as  a  witness,  to  any 
written  or  nuncupative  will;  third,  where  he  is  named  as  executor,  trustee, 
or  guardian,  in  any  will  or  deed  of  appointment  involved  in  the  matter.  Sec. 
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2497.  An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a  dlsqnal- 
iflcation,  established  by  special  provision  of  law,  other  than  one  of  those  enu- 
merated in  the  last  section,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing before  him,  unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or  where  an  issue  in  writing  is  not  formed  at  or  before  the  submission 
of  the  matter  or  question  to  the  surrogate. " 

If,  tlierefore,  the  surrogate  was  Uisquaiifled  from  acting,  by  reason  of  any 
provisions  of  law  other  than  those  contained  in  section  2496,  it  was  incumbent 
upon  the  petitioner,  if  he  wished  to  avail  himself  thereof,  to  have  interposed 
the  appropriate  objections  before  the  matter  was  submitted  on  the  depositions 
o(  the  witnesses.  So  far  from  lloing  this,  he  flied  a  consent  in  writing  that 
the  subscribing  witnesses  should  be  immediately  examined,  with  a  view  to  the 
probate  of  the  will.  He  raised  no  objection  of  any  description.  So  far  as  the 
question  of  afSnity  is  concerned,  if  not  waived,  It  could  not  have  been  sus- 
tained, for  the  reason  that  the  wife  of  the  surrogate  was  not  a  party  to  that 
proceeding.  The  only  parties  were  the  proponent,  named  as  executor,  and 
this  petitioner.  And,  besides  this,  2  Kev.  St.  p.  65,  §  50,  renders  the  legacy 
void  by  reason  of  her  having  been  one  of  two  subscribing  witnesses  to  the  will, 
without  whose  testimony  it  could  not  have  been  proven.  She  was  a  resident 
of  the  state,  competent  to  testify,  as  those  procecKlings  show,  and  was  neither 
an  heir  at  law  nor  next  of  kin  of  decedent,  nor  otlierwise  entitled  to  any  share 
of  her  estate,  had  she  died  intestate.  Thus  that  witness,  being  by  law  de- 
prived of  the  legacy,  ceased  to  have  any  interest  in  the  matter,  and  it  stood  in 
the  same  position  as  if  she  had  not  been  named  as  a  legatee.  But  the  peti- 
tioner, probably  seeing  the  difficulty,  sought  to  obviate  it  by  filing,  in  this 
matter,  a  stipulation  that  she  be  examin^,  on  reproving  the  will,  without 
forfeiting  her  legacy.  This  it  is  not  competent  for  him  alone  to  do.  If  the 
legacy  to  her  fail,  as  it  does  under  the  statute,  and  the  will  be  undisturbed,  it 
will  fall  into  t\ie  residuum,  in  which  several  persons  besides  the  petitioner  are 
interested.  It  is  sufficient,  however,  to  say  that  the  decree  cannot  be  revoked 
on  that  ground,  as  the  objection,  if  it  had  been  raised,  was  without  force. 

The  only  remaining  question  is,  was  the  surrogate  disqualified  by  reason  of 
the  provisions  of  subdivisions  1  and  3  of  section  2496?  Undoubtedly,  persons, 
and  classes  of  persons,  and  corporations  may  be  legatees.  Is  the  surrogate,  or 
does  he  claim  to  be,  a  legatee  of  any  part  of  the  estate?  He  certainly  makes 
no  claim  to  that  effect,  nor  is  any  legacy  bequeathed  to  him  by  tlie  will.  A 
legacy  is  given  to  a  religious  corporation,  of  which  he  is  an  officer,  for  certain 
purposes.  He  is  not  named  or  described  as  legatee,  but  the  corporation  is.  It 
is  not  given  to  both.  If  any  special  provision  of  law  anywhere  forbids  his 
sitting  in  such  a  case,  on  the  ground  that  he  is  interested  as  an  officer  of  the 
corporation,  the  petitioner  waived  it  by  failing  to  raise  tlie  objection.  But 
the  surrogate  has  nothing  to  gain  or  loose  by  this  provision  for  the  church, 
which  has  nowlts  complement  of  windows,  and  its  lectum  and  pulpit.  Senti- 
ment might  be  granted  by  the  bequest,  but  no  pecuniary  interest  is  affected. 
Nor  is  he  "named"  as  executor,  trustee,  etc.,  in  any  maimer.  It  is  true  the 
corporate  body  may  act  as  trustee  in  applying  the  amount  of  the  legacy  in  the 
manner  indipated,  but  the  surrogate  is  not  "named"  or  called  by  name  in  the 
will  as  executor  or  trustee.  The  statute  objects  to  acting  only  where  his 
name  Is  inserted  as  such  executor,  etc.  If  any  other  valid  objection,  under 
any  special  provision,  might  have  been  raised,  it  has  also  been  waived.  The 
facts  alleged  are  insufficient  to  warrant  the  making  of  tlie  certificate,  as  pro- 
vided by  section  2187  of  the  Code.  Por  the  reason  assigned  the  motion  is  de- 
nied. 
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PmLiPE  V.  Lett  et  al. 

(Superior  Cawrt  of  New  York  City,  Oeneral  Term.    June,  1883.) 

▲ppbaz. — Who  Ma.t  Afpbai. — ^FoBHiaN  Ezeoutor. 

One  who  has  qualified  in  another  state  as  executrix  of  a  person  arainst  whom  • 
judgment  by  default  had  been  rendered  in  New  York  before  his  death,  but  who  has 
not  so  qualified  in  the  latter  state,  cannot  appeal  from  an  order  denying:  a  motion 
to  reopen  the  judgment,  not  being  a  "party, "  within  Code  Civil  Proc.  NT  Y  1 1304, 
allowmR  a  "party  aggrieved"  to  appeal,  in  certain  cases,  except  where  the  order 
appealed  from  was'  made  on  his  default. 

Appeal  from  special  term. 

Ckxle  Ciril  Proc.  N.  Y.  g  1294,  cit«d  in  opinion,  reads  as  follows:  "A 
party  aggrieved  may  appeal,  in  a  case  prescribed  in  this  chapter,  except  where 
the  judgment  or  order  of  wbicb  he  complains  was  rendered  or  made  upon  bis 
default." 

Argued  before  Sedowick,  C.  J.,  and  Tkuax,  j. 

Marsh,  Wilson  <t  Wallit,  for  appellant.  D.  Bdgar  Anthony  and  H,  Mot- 
rison,  for  respondents. 

T BUAX,  J.  Antonio  FhilJpe  was  a  resident  of  the  state  of  Alabama.  Jndg^ 
ment  was  rendered  against  him  in  this  action  by  default.  After  the  rendi- 
tion of  the  judgment  the  said  Antonio  Pbllipe  died,  and  the  appellant,  Ann 
M.  Fhilipe,  quaiifled  as  his  executrix  in  the  state  of  Alabama.  8be  has  not 
taken  out  letters  in  this  state.  Under  this  state  of  facts  the  said  Ann  M. 
Pbilipe  made  a  motion  at  special  term  to  open  the  default  berein.  That  mo- 
tion was  denied,  and  from  the  order  denying  the  motion  the  said  Ann  M. 
Philipe  appeals.  I  am  of  the  opinion  that  the  appeal  should  be  dismissed. 
Ann  M.  Pliilipe  is  not  a  paity  to  the  action,  and  therefore  is  not  within  the 
provision  of  section  1294  of  the  Code  of  Civil  Prooeduie.  Sbfa  is  entitled  to 
become  a  party,  and  may  appeal  when  she  has  complied  with  the  provisions 
of  section  1296  of  the  Code.    Appeal  dismissed,  with  costs.    All  concur. 


In  re  Gaffnet. 

{Superior  Court  of  Buffalo,  Special  Term.    January  5, 1889.) 

OmCB  AND  Officer — Appointment  op  Sdbordinates— Civil  Sebvicb  Laws. 

The  charter  of  the  city  of  Buffalo,  tit.  2,  S  16,  provides  for  the  givinK  of  oflSdal 
bonds  by  certain  specified  elective  city  officers,  and  that  "all  other  ofBoera  and  per- 
sons appointed  by  virtue  of  this  act  may  by  ordinance  be  required  to  give  a  like 
bond  or  undertaking.''  Under  title  2,  i  S9,  "the  officer  and  his  sureties  shall  be 
liable  on  his  offldal  bond  for  the  conduct  of  the  deputy  and  clerks  appointed  by 
him. "  Held,  that  section  16  does  not  authorise  the  reqnlrement  of  a  bond  from  the 
assessor,  who  is  not  included  among  the  elective  officers  spedfled,  and  whose  dnties 
are  of  a  judicial  character,  and  therefore  a  derk  appointed  by  hhn  does  not  coma 
under  the  exception  in  the  civil  service  law,  (Laws  K.  Y.  lbS3,  c.  354,  S  8,)  as  the 
subordinate  of  an  officer,  "for  whose  errors  or  violations  of  duty  suoh  officer  is 
financially  responsible. " 

Application  of  William  F.  Gaffney  for  a  writ  of  mandamus  against  Fblllip 
Becker  as  mayor  of  Buffalo. 

William  F.  Sheehan,  for  petitioner.  Almy  &  Keep,  {AnAey  Wilcox,  of 
counsel.)  for  defendant. 

Titus.  J.  The  petitioner.  William  P.  Gaffney,  a  cleric  In  the  assessors'  of- 
fice, applies  for  a  peremptory  writ  of  mandamus  compelling^  Phillip  Becker, 
as  mayor  of  the  city  of  liufFalo.  to  sign  and  approve  two  warrants  drawn  in 
favor  of  Gaffney  for  his  salary  as  such  clerk  for  the  months  of  August  and 
September,  1888.  The  petitioner  was  appointed  a  clerk  in  the  assessors' 
office  without  first  having  passed  an  examination  by  the  civil  service  commis- 
sioners.   No  money  can  be  drawn  from  the  city  treasuiy  for  any  purpuse  ex- 
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cept  upon  a  wamtnt  authorized  bj  the  common  council,,  and  signed  hj  tlie 
mayor  and  city  cleric,  and  countersigned  by  the  comptroller.  The  warrants 
in  favor  of  Gaff  ney  were  directed  to  be  drawn  by  the  common  coancil,  and  in 
HccordHnce  tlierewith  were  prepared  and  signed  by  the  city  clerk,  and  by  him 
presented  to  the  mayor  for  his  signature.  The  mayor  refnsed  to  sign  the 
warrants  upon  the  ground  tliat  Gaffney  was  appointed  a  clerk  without  first 
having  passed  a  civil  service  examination,  and  without  being  certified  by  the 
civil  service  commissioners,  in  violation  of  ch^ter  854  of  the  Laws  of  1888, 
as  amended  by  chapter  410  of  the  Laws  of  1884.  In  the  rules  prescribed  by 
the  mayor  for  the  admission  of  persons  into  the  civil  service  of  the  city  of 
fiuftalo,  tlie  clerks  in  the  assessors'  office  are  classed  in  Schedule  B,  and  are 
required  to  pass  a  cnuipetitlve  examination  before  they  can  be  legally  ap- 
pointed. Section  8  of  the  act  above  referred  to  provides  that  "no  officer  or 
dark  shall  be  appointed  *  «  «  until  he  has  passed  an  examination,  or  is 
shown  to  be  exempted  from  saeh  examination.  *  *  •  Officers  elected  by 
the  people,  and  the  subordinates  of  any  such  officer,  for  whose  errors  or  vinln- 
tion  of  duty  such  officer  is  financially  responsible,  and  the  head  or  heads  of 
any  department  of  tl)e  city  government,  and  persons  employed  in,  or  who  seek 
to  enter,  the  public  service  under  the  educational  departments  of  any  city,  and 
any  subordinate  officer  who  by  virtue  of  his  office  has  personal  custody  of  pub- 
lie  moneys  or  public  securities,  for  the  safe  keeping  of  which  the  head  of  an 
office  is  under  official  bonds,  shall  not  be  subject  to  the  regulations  prescribed 
pursuant  to  this  section."  It  is  claimed  by  the  petitioner  that  the  clerks  in 
the  assessors'  office  fall  within  the  provision  of  the  above  section:  "Officers 
elected  by  the  people,  and  the  subordinates  of  any  such  officer,  for  whose  er- 
rors or  violation  of  duty  such  officer  is  financially  responsible," — and  hence 
it  is  claimed  tlie  only  quitlitication  required  is  bia  appointment  and  perform- 
ance of  duties  as  such  clerk.  It  is  not  claimed  that  the  assessors  would  be 
financiHlly  responsible  for  the  errors  of  tlieir  clerks  unless  the  fact  of  the  com- 
mon council  having  passed  an  ordinance  requiring  the  assessors  to  give  bonds 
has  made  them  so.  Section  16,  tit.  2,  of  the  city  charter  provides  thitt  "the 
oomptioller,  attorney,  treasurer,  engineer,  street  commissioner,  superintend- 
ent  of  education,  police  justice,  justice  of  the  peace,  and  overseer  of  the  poor 
shall  execute  and  file  with  the  city  clerk  a  bond  or  undertaking  to  the  city, 
with  sureties  in  such  sum  as  shall  be  fixed  by  ordinance,  conditioned  for 
the  faithful  performance  of  the  duties  of  their  respective  offices,  and  for  tho 
acctiunting  for  and  payment  to  the  treasurer  of  aU  moneys  belonging  to  the 
city  received  by  them.  *  «  «  Ail  other  officers  and  persons  appointed 
by  virtue  of  this  act  may  by  ordinance  be  required  to  give  a  like  bond  or  under- 
taking." 

The  counsel  (or  the  petitioner  urges  that  the  last  portion  of  the  section  above 
quoted,  "all  other  officers  and  persons  appointed  by  authority  of  this  act  may 
by  ordinance  be  required  to  give  a  like  bond  or  undertaking,"  authorizes  the 
4»miuon  council  to  pass  an  ordinance  requiring  the  assessors  to  give  a  bond, 
which  would  bring  them  witliin  section  59,  of  title  2,  which  provides  tiiat 
"the  officer  and  his  sureties  shall  be  Liable  on  his  official  bond  for  the  conduct 
of  the  deputy  and  clerks  appointed  by  him;"  consequently  such  clerks  in  the 
assessors'  office  would  come  under  the  exception  contained  in  section  8  of  the 
act  of  1883.  first  above  quoted,  I  cannot  agree  witli  the  learned  counsel  in 
his  view  of  the  law  of  this  case.  By  section  16  of  the  charter  those  officers 
who  are  elected  by  the  people,  and  required  to  give  iMinds  for  the  faithful  per- 
formance of  their  duties,  are  particularly  specitied,  and  not  left  in  doubt.  The 
ikssessors  are  not  left  out  by  mistake,  Their  duties  are  principally  of  a  judi- 
ciiil  character.  They  handle  no  money,  and  have  no  control  of  any  of  the  city 
property,  except  the  books  and  papers  in  their  office.  They  have  no  deputy; 
they  can  delegate  no  authority.  They  have  no  executive  duty  to  perioral, 
and  no  possible  reason  can  be  urged  why  they  should  be  required  to  give  a 
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bond,  and  I  am  satisfled  tbe  legislature  did  not  intend  to  reqnire  a  bond  to  be 
given  by  them.  It  is  true,  tbe  same  section  authorizes  the  common  council  by 
ordinance  to  require  "all  other  officers  and  persons  i^ipointed  by  autlior- 
ity  of  this  act  to  give  a  bond,"  but  tbe  fact  that  tbe  l^slature,  while  re- 
quiring certain  specified  officers  to  give  bonds,  did  not  include  the  assessors, 
is  strong  ground  for  belief  that  they  were  not  intended  to  be  included  among 
the  otiicers  required  to  give  bonds.  Tbe  chai-ter  ilself  dues  not  speak  of 
elected  otBcers,  but  officers  and  persons  appointed,  and  I  do  not  thinlc  the  court 
should  attempt,  in  view  of  this  explicit  language,  to  put  a  construction  upon 
it  which  would  tend  to  nuUify,  to  an  extent  at  least,  a  wholesome  act  of  tbe 
legislature.  The  civil  service  law  was  enacted  for  the  benefit  of  the  people, 
that  our  civil  service  might  be  both  efficient  and  honest,  that  capable  men 
might  fill  subordinate  positions,  and  the  right  to  hold  such  positions  would  not 
alone  depend  upon  the  edlcient  political  service  of  the  applicant,  irrespective 
of  Ills  training  and  qualifications.  This  law  should  be  fearlessly  and  houestly 
enforced  so  long  as  it  remains  on  our  statute-boulis,  and  public  officials  fall> 
ing  within  its  provisions  should  cheerfully  obey  it.  Tbe  duties  of  the  clerks 
in  the  assessors'  office  are  purely  clerical ;  their  acts  have  no  public  ci)ara..ter 
or  significance.  They  are  not  required  by  the  charter  to  take  an  oath  of  of- 
fice. Any  qualified  person  can  perform  the  duties  of  clerk  out  of,  as  well  as 
in,  the  office,  and  the  assessors  are  not  liable  for  their  acts  except  as  they  rat- 
iiCy  and  make  them  their  own.  I  am  therefore  constrained  to  hold  that  the 
charter  does  not  require  the  assessors  to  give  bonds ;  nor  does  it  authorize  tbe 
common  council  to  require  them  to  give  bonds,  so  as  to  bring  tbem  within  the 
provisions  of  tbe  act  exempting  the  clerks  of  that  office  from  the  rules  of  the 
civil  service.  It  is  a  hardsliip  to  the  persons  employed  not  to  be  able  to  en- 
force  payment  of  their  salaries,  and  I  sincerely  sympathize  with  them.  It 
would  much  better  accord  with  my  own  feelings  if  I  could  so  dispose  of  the 
case  as  to  allow  the  motion  to  prevail,  to  the  end  that  the.  petitioner  and  those 
situated  as  he  is  could  get  the  salary  due  them,  but  my  duty  is  siipply  to  de- 
clare what  the  law  is,  as  I  understand  it.  If  these  parties  should  pass  a  civil 
service  examination,  the  city  authorities,  it  seems  to  me,  might  properly  pay  for 
such  services,  inasmuch  as  the  question  is  new  under  the  law,  and  tbe  officera 
making  tbe  appointment  were,  undoubtedly,  honestly  misled  as  to  their  duty. 
The  motion  for  a  mandamu$  is  denied,  without  costs. 


St.  Nicholas  Bank  or  New  Yobk  Citt  «.  Db  Bfvbba  e(  al. 
(Supreme  Court,  Special  Term,  New  York  Countu-    August  4, 1888.) 

>  ASSIONMBMT  VOB  BsKIVrt  Of  CBBDITOBS— ACTIOH  TO  SST  AUDB— EviDBNOB— JCSO- 
KBNT  AO^INBT  AbSIONOB. 

A  judgment  roll  in  an  action  sgrainst  assignors  for  benefit  of  creditors  la  binding 
•gainst  them  in  a  subsequent  aoUon  to  set  aside  the  assignment  as  fraudulent  in 
so  far  as  it  decides  that  such  assizors  are  plaintiff's  debtors,  bnt  is  not  evidenoe- 
as  to  any  other  f  aots  therein  contained  as  against  the  assignee  and  the  ereditoi* 
whom  he  represents. 

Bamb — Res  Ajijudioata — ^Pabtnsrskif. 

Where  the  complaint  In  the  action  against  the  assignors,  a  oopartnershlp,  alleges 
that  a  certain  defendant  was  s  member  of  the  firm  at  the  time  the  note  then  sued 
on  was  given,  but  does  not  allege  that  he  was  a  member  at  the  time  the  asaignment 
was  made,  a  judgment  lor  plaintiff  ia  not  an  adjndioatiott  of  tbe  latter  tact. 

Same— Fartibs — Rbtibbd  Pabtjtbb. 

Suoh  defendant  haying  retired  from  the  firm  before  tlie  assignment,  though  after 
the  debt  sued  for  was  contracted,  is  not  a  necessary  party  to  the  assignment,  where- 
tbe  title  to  the  firm  property  vested  in  the  remaining  members  on  his  retirement. 

SAKB — CJOSBTKUOTION  OT  AsSIOXMEKT — CkWTS  ASD  ExPESSES. 

A  provision  in  the  assignment  to  pay  reasonable  costs  and  expenses  of  makine 
and  carrying  it  into  effect,  must  be  held  to  mean  ooets  inourred  by  the  assignee,  ^M 
not  by  the  assignor. 
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Action  by  the  St.  Nicholas  Bank  ot  New  York  City  against  Henty  C.  de 
Rivera  and  others,  to  set  aside  as  fraudulent  a  general  assignment  for  benefit 
of  creditors,  made  by  one  Salvador  Bos,  on  behalf  of  himself  and  De  Rivera, 
Jaly  13,  1886.  On  March  27.  1887,  plaintiff  recovered  judgment  against  De 
Bivera,  Boa,  and  Percy  R.  King,  as  partners  under  the  Arm  name  of  J.  0.  de 
Bivera  &  Co.,  on  a  debt  contracted  before  the  assignment. 

Edwin  B.  Smith,  for  plaintiff.    Jameg  L,  Bishop,  for  the  assignee. 

Ingbahah,  J.  The  juilgment  roll  in  the  action  brought  by  the  plaintiff 
against  De  Rivera  &  Co.  is  binding  upon  the  defendants  so  far  as  it  adjudi- 
cates that  the  defendants  are  debtors  to  the  plaintiff,  but  as  against  the  de- 
fendant Sargent,  the  assignee,  and  the  creditors  that  he  represents,  it  is  not 
evidence  as  to  any  other  tacts  therein  contained. 

The  plaintiff  seeks  to  set  aside  this  assignment  on  the  ground  that  the  de- 
fendant King  was  a  copartner  at  the  time  the  assignment  was  made,  and  as 
such  did  not  execute  the  ussignment.  The  complaint  in  the  action  against  De 
Biver^  &  Co.,  upon  which  this  action  Wiis  based,  alleges  that  King  was  a 
member  of  the  firm  of  De  Rivera  &  Co.  at  the  time  the  note  there  sued  on  was 
given,  but  contains  no  allegation  that  King  was  a  member  of  the  firm  at  the 
time  of  the  assignment,  and  it  is  not,  therefore,  an  adjudication  of  that  fact. 
Kor  is  it  an  adjudication  that  King  ever  was  a  member  of  that  firm,  as  be- 
tween tlie  members  of  the  firm.  It  is  an  adjudication  of  the  fact  thai,  as  be- 
tween the  plaintiff  in  this  action  and  that  firm,  he  was  a  partner  so  as  to  be 
liable  upon  a  note  given  by  that  firm  at  a  period  named;  but  it  is  no  adjudi- 
cation as  between  the  members  of  the  firm  themselves  in  the  disposition  of 
their  property. 

Whether  or  not  he  was  a  member  of  the  firm  prior  to  the  1st  of  May,  I  think 
the  evidence  shows  that  at  the  time,  as  between  the  copartners,  he  ceased  to 
b«  a  member  of  the  firm,  it  was  agreed  that  he  should  then  retire,  and  his  con- 
nection with  the  firm  should  cease,  and  although  that  conversation  was  with 
Mr.  de  Bivera  only,  it  was  repeated  to  Mr.  Boson  his  return,  and  acquie8ce<l 
in  by  him.  This  arrangement,  of  course,  would  not  relieve  King  from  his  lia- 
bility to  firm  creditors,  nor  until  notice  of  such  dissolution  was  given  would 
it  relieve  King,  if  he  was  a  general  partner,  from  being  liable  for  firm  obli- 
gations subsequently  incurrol;  but  as  between  the  partners  themselves  it  ter- 
minated the  copartnership,  and  vested  the  title  to  the  copartnersliip  property 
in  the  remaining  partnera,  so  that  when  the  assignment  was  made  King  liad 
nothing  to  assign,  and  was  not  a  proper  party  to  the  assignment.  The  re- 
tirement of  King  did  not  prejudice  the  rights  of  the  creditors  of  the  firm,  nor 
their  claims  upon  the  estate.    He  took  nu  assets  from  the  firm. 

Nor  do  1  think  the  assignment  void  because  it  preferred  the  debt  to  Mr. 
Harry  before  the  debt  due  for  wages  to  employes.  I  do  not  see  why  Mr. 
Hurry,  if  be  was  preferred,  was  not  himself  an  employe  as  much  as  a  book- 
keeper or  a  general  salesman;  but  by  a  fair  construction  of  the  assignment  it 
does  not  direct  that  any  of  the  indebtedness  of  the  firm  should  be  paid  prior 
to  the  wages  of  the  employes. 

The  provision  to  pay  and  retain  the  reasonable  costs,  charges,  and  expenses 
of  making,  executing,  and  carrying  into  effect  the  assignment,  must  refer  to 
the  costs  incurred  by  the  assignee  and  not  by  the  assignor.  On  the  whole 
case,  I  think  the  plaintiff  lias  failed  to  prove  the  assignment  was  void,  and 
the  complaint  must  be  dismissed,  with  costs. 


In  r«  Diss  Debar  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.   Jannary  7, 1889.) 

1.  Parent  and  Chilu— Commitment  por  Neolsct — ^Vauditt. 

fen.  Code  N.  Y.  i  291,  as  amended  by  Laws  1884,  c.  46,  provides  that  any  child 
actually  or  apparently  under  Itt  years  of  age,  found  homeleas  and  without  proper 
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guardianship,  orlmproperW  exposed  or  neglected,  must  be  arrested,  and  that  the 
proper  court  ma7  commit  ft  to  any  institution  authorized  by  law  to  receive  and 
care  for  minors.  A  police  magistrate  found,  on  ezamlnatioo,  the  truth  of  a  sworn 
charge  made  before  hliti,  that  certain  children  brought  before  him  were  found  home- 
less, without  proper  guardianship,  and  improperly  exposed,  and  that  the  mother 
was  in  prison  on  a  criminal  charge,  and  was  not  a  proper  person  to  have  the  oostodj 
of  such  children.  Held,  that  their  commitment  by  him  to  the  Society  for  the  Pre- 
vention of  Cruelty  to  Children  was  prima  fcusU  valid,  and  a  petition  for  their  dis- 
charge would  be  denied. 
■9,  Saue— CusTODT  or  Childbbh— Bjobt  or  Motbib  to  Visit. 

It  appeared  that  the  petitioner,  the  alleged  mother,  had  recently  served  a  term  la 
prison  under  conviction  for  crime,  and  it  was  charged,  and  not  denied,  that  she  had 
long  been  living  in  open  adultery.  The  president  of  the  society  stated  that  she 
was  not  the  mother  of  one  of  the  children,  who  were  being  cared  for  in  a  private 
institution,  where  their  identity  was  unknown,  and  that  m  his  opinion  they  oonld 
not  be  kept  there,  or  in  any  similar  institution,  if  the  petitioner  were  permitted  to 
visit  them.    Held,  ttiat  such  permission  would  not  be  given. 

At  chambers.  Petition  by  Anne  Adelia  Messant.  otherwise  Icnown  as 
Madam  Diss  Debar,  for  habeas  corpus,  to  obtain  thu  discharge  from  custodj 
of  Julia  Diss  Debar  and  Alice  Messcint,  otherwise  known  as  Alice  Din 
Debar. 

Jo?in  D  Townsend  and  Luthar  R.  Marsh,  for  petitioner.  Blhridgt  T. 
4terry  and  John  B.  Pine,  contra. 

Andrews,'  J.  Section  291  of  the  Penal  Code,  as  amended  by  chapter  46 
of  the  Laws  of  1884,  provides  that  any  child  actually  or  apparently  under 
the  age  of  16yeaiB,  who  is  found  not  having  any  home  or  other  place  (rf 
abode,  or  proper  guardianship,  or  who  has  been  improperly  exposed  or  neg- 
lected by  its  parents  or  other  persons  having  it  in  charge,  must  be  arrest^ 
and  brought  before  a  proper  court  or  magistrate  as  a  vagrant,  disorderly,  or 
destitute  child.  It  is  further  provided  that  such  court  or  magistrate  may 
commit  the  child  to  any  charitable  reformatory,  or  otiier  institution  author- 
ized by  law  to  receive  and  take  charge  of  minors.  It  appears  by  the  returns 
to  the  writ  of  habeas  oorpus  issued  in  this  case  that  the  children,  Julia  Diss 
Debar  and  Alice  Messant,  otherwise  known  as  Alice  Diss  Debar,  were 
l)rought  before  a  police  magistrate  on  April  28,  1888,  and  a  charge  was  made 
under  oath  by  Henry  £.  Stocking,  that  said  cliildreu  were  found  by  him  im- 
properly exposed,  not  having,  any  home  or  place  of  abode,  or  proper  guard- 
ianship; the  mother,  Anne  Adelia  Messant,  otherwise  known  as  Madam 
Diss  Debar,  being  confined  in  the  city  prison  upon  a  criminal  charge,  and 
having  lived  in  adultery  with  one  Joseph  Diss  Debar,  who  is  a  married  man. 
with  a  wife  and  children  living,  and  that  the  said  Anne  was  an  unfit  and 
improper  person  to  have  the  care,  custody,  and  control  of  said  children.  It 
further  appears  that  thereupon  an  examination  was  had  before  said  magis- 
trate, as  to  the  truth  of  such  charge,  at  which  said  Madam  Diss  Debar  and 
Joseph  Diss  Debar  were  both  present;  that  the  magistrate  found,  upon  the 
evidence  of  the  witnesses  produced  before  hi  in,  that  said  chari^e  was  true, 
and  he  thereupon  committed  said  children  to  the  New  York  Society  for  the 
Prevention  of  Cruelty  to  Children.  The  proceedings  which  led  to  the  com- 
mitment of  these  children  appear  to  have  been  conducted  in  strict  accordance 
with  law,  and  the  commitment  is  valid  upon  its  face;  imd.  under  these  cir- 
-Cuuistances,  I  have  no  power  to  investigate  the  question  whether  it  was  wise 
and  proper  that  the  children  should  be  arrested  and  committed.  The  pro- 
ceedings being  regular,  and  the  commitment  being  valid  upon  its  face,  the 
application  for  the  discharge  of  the  children  must  be  denied. 

Without  regard  to  tlie  question  as  to  the  power  of  the  court  to  direct  that 
Madam  Diss  Debar  be  permitted  to  see  these  children,  I  do  not  think  that 
such  permission  should  be  given  at  the  present  time.  Madam  Diss  Debar 
was  duly  convicted  in  the  court  of  general  sessions  in  this  city,  after  a  fair 
trial,  of  conspiracy  to  defraud,  and  she  was  thereupon  sentenced  to  be  im- 
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prisoned  in  the  penitentiary  for  the  term  of  six  montlts.  She  served  sach 
term,  and  has  recentl}'  been  discharged.  It  is  also  charged,  and  was  not  de- 
nied upon  the  hearing  before  me,  tliat  she  has  for  a  long  time  been  living  in 
open  adultery  with  one  Joseph  Diss  Debar,  wlio  has  a  wife  and  children. 
The  president  of  tlie  Society  for  tlie  Prevention  of  Cruelty  to  Children  stated 
npon  such  hearing  tliat  Mailam  Diss  Debar  is  not  the  mother  of  one  of  tbe^ 
children,  and  that  both  chikSren  are  being  Ciired  for  and  educated  in  a  pri- 
vate institution,  where  their  identity  is  not  known;  and  that,  in  his  opinion, 
if  Madam  Diss  Deliar  were  permitted  to  see  sucli  children  now,  it  would  be 
impossible  to  keep  them  longer  in  such  or  any  other  similar  institution,  and 
that  the  effect  upon  tlie  children  of  idlowing  Madam  Diss  Debar  to  visit 
them  at  the  present  time  would  be  exceedingly  Injurious.  Under  these  cir- 
cumstances, I  am  constrained  to  decline  to  make  any  order  permitting  her  to- 
see  such  children. 


Dailt  Bbqistkr  Pbintino  &,  Fdblishino  Go.  v.  Matob,  Etc.,  op  tbb 

City  op  New  Yobk  et  ol. 

(Supreme  Court,  Special  Term,  New  York  OourOy.    December  27, 1888.) 

1.  CoTnttB— Dbsiokation  of  Oitioixl  JonBHAi/— Povxb  o»  Judobs. 

The  power  conferred  upon  the  judges  by  Laws  N.  T  1874,  o.  666,  to  designate  a- 
newspaper  In  the  city  of  New  York  for  the  publication  of  all  oonrt  calendars,  legal 
notloes,  etc.,  is  not  exhausted  by  a  single  designation. 
S.  Sahb— New  Dsbionation. 

The  conditions  under  which  the  power  to  make  a  new  designation  shall  be  exer- 
cised, and  the  cause  or  emergency  which  will  justify  or  require  such  new  designa- 
tion, are  within  the  control  of  the  judges  themselves. 
S.  Sams — Dctt  oy  Presidino  Justice — Conbtitctional  Law. 

The  duty  of  designation  imposed  by  the  act  upon  the  presiding  jusUoe  of  the  su- 
preme court  is  merely  an  additional  duty  in  his  judicial  capacity,  and  is  not  within. 
Const.  N.  Y.  art.  6,  J  10,  providing  that  the  judges  of  the  court  of  appeals  and  jus- 
tices of  the  supreme  court  shall  not  hold  any  other  offloe  or  public  trust. 

On  demurrer  to  answer. 

KneceUx  d-  Perry,  (Noah  Davit,  of  counsel,)  for  plaintifl.  Piatt  <fi  Bow«n^ 
(John  M.  Boioera,  pf  counsel,)  for  defendant  New  York  Law  Journal  Fub-- 
lishing  Company.    Henry  R.  Baekman,  for  the  City. 

Patterson.  J.  The  demurrer  to  tlie  separate  answers  of  the  defendants^ 
presents  two  questions  for  consideration  • 

First.  Was  the  power  given  by  chapter  656  of  the  Laws  of  1874  to  the  four 
Judges  therein  mentioned  to  designate  a  newspaper  for  the  purposes  of  tliat 
act  exhausted  by  the  designation  of  the  plaintiff's  newspaper,  made  on  the 
22d  day  of  December,  1874?  In  determining  this  question  it  is  necessary  to- 
consider  the  intention  of  the  legislature  in  passing  the  enactment  referred  to, 
and  it  would  seem  that  such  intention  was  to  provide  a  jiermanent  means  of 
making  known  to  the  public  the  daily  calendars  of  the  courts,  court  notices, 
and  such  oilier  notices  in  legal  proceedings  as  are  referred  to  in  that  statute. 
It  was  the  substitution  of  a  regular  oSicial  newspaper,  in  which  might  \fe- 
found  all  such  notices,  for  the  method  previously  in  vogue  of  publishing  ju- 
dicial notices  in  any  one  of  several  liundred  newspapers  published  in  the  city 
of  New  York  that  any  of  the  judges  might  select.  It  is  quite  apparent,  and 
seems  to  be  conceded  on  tlie  argument,  that  the  principal  feature  of  this  en- 
actment was  the  establishment  of  this  new  method  of  publication  as  a  per- 
manent arrangement.  Such  being  the  purpose  of  the  enactment,  its  construc- 
tion must  be  liberally  made  in  furtherance  of  the  object  intended  to  be  ac- 
complished, and.  giving  such  construction,  it  appears  to  me  that  the  case- 
is  brought  within  tlie  reason  of  the  decision  In  Weed  v.  TnaJter,  19  N.  Y. 
422;  and  for  the  purpose  of  rendering  the  act  effectual  it  should  be  inter- 
preted as  not  limiting  the  power  of  the  judges  to  whom  was  delegated  the^ 
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duty  of  designation  to  the  simple  exercise  of  one  act  of  designfttion  or  ap- 
pointment. If  it  were  the  intention  of  the  legislature  that  the  remedial  pur- 
pose.of  the  act  sboald  not  fail,  then,  in  the  event  of  the  plaintiff  ceasing  to 
publish  the  calendars  and  notices  pursuant  to  the  act,  and  its  contract  made 
under  the  act,  in  consequence  of  the  insolvency  of  the  company,  or  any  other 
cause  which  prevented  its  performance  of  the  duty  undertaken  by  it,  ihe  right 
and  power  to  make  another  designation  would  devolve  upon  the  majority  of 
the  judges.  If  it  were  necessary  for  them  formally  to  revoke  a  prior  desig- 
nation in  order  that  a  new  one  might  be  made,  it  would  seem  to  me  to  be  as 
much  within  the  reasonable  construction  of  the  act  to  sustain  such  power  as 
it  would  be  to  uphold  the  making  of  a  new  contract,  if  the  designation  of  the 
plaintiff  had  expired  by  lapse  of  time.  The  only  question  that  presents  any 
difficulty  is  as  to  the  exercise  of  the  power  of  revocation  and  redesignation 
while  the  first  designated  newspap>er  was  actually  in  the  performance  of  the 
work  it  undertook  to  do  under  that  designation.  But  if  the  power  exiats,  as 
I  think  it  does,  the  conditions  under  which  it  shall  be  exercised,  and  the  canse 
or  emergency  which  would  justify  or  require  a  new  dteignation,  must  be 
within  the  control  of  the  judicial  officers  authorized  to  make  tlie  appointment. 
I  can  see  no  way  on  this  demurrer  of  reviewing  their  action,  or  of  adjudging 
as  matter  of  law  that  no  occasion  existed  for  the  change  which  they  directed 
to  be  made. 

The  question  of  construction  arising  upon  this  act  of  1874  is  very  different 
from  that  which  arose  in  the  case  of  People  v.  Woodruff,  32  N.  Y.  855,  and 
the  distinction  is  clearly  pointed  out  in  the  opinion  of  Judge  Dayies  in  that 
case.  There  the  purpose  of  the  appointment  of  the  tax  commissioners  by  the 
comptroller  was  declared  to  be  merely  a  temporary  purpose,  and  upon  the  ex- 
piration of  the  terms  of  those  commissioners  another  appointment  could  be 
made  under  another  law,  (which  is  not  the  case  here.)  and  hence  the  coart 
held  that  the  power  of  the  comptroller  was  exhausted  by  the  one  appointment: 
and  so,  in  the  cases  cited  as  to  the  action  pf  boards  of  supervisors  and  other 
officials,  the  delegation  of  power  was  for  a  temporary  purpose,  and  was  lield 
to  extend  only  to  a  single  act.  The  difference  is  wide  and  radical  between 
the  two  classes  of  cases,  and  I  am  satisfied  that  the  reasoning  in  FFeed  v. 
Twiker  applies  to  this  case. 

Seoond.  It  was  urged  in  support  of  the  demurrer  that,  even  if  a  power  to 
make  a  new  designation  survived  the  first  designation,  no  effectual  new  des- 
ignation was  made  in  May,  1888,  because  of  a  constitutional  disability  on  the 
part  of  the  presiding  justice  of  the  supreme  court  to  act  as  one  of  the  officials 
by  whom  the  designation  was  to  be  made.  If  this  be  so,  then  there  were  but 
two  qualified  judges  to  take  part  in  the  designation,  and  hence  there  would 
be  no  lawful  exercise  of  the  power.  The  provision  of  the  oonstitutioa  re- 
ferred to  is  section  10  of  article  6,  which  provides  that  the  judges  of  the 
court  of  appeals  and  the  justices  of  the  supreme  court  shall  not  hold  any  other 
office  or  public  trust.  The  act  of  designation  Is  not  holding  an  office,  nor  du 
I  tliink  it  can  be  called  a  public  trust  within  the  meaning  of  this  clause  of  the 
constitution.  It  is  well  known  that  there  are  several  acts  of  the  legislature 
which  impose  upon  the  justices  of  the  supreme  court  various  duties  which  are 
not  strictly  Judicial  in  the  sense  of  hearing  and  deciding  causes,  or  acting  in 
a  judicial  capacity  in  matters  brought  before  the  court  in  the  regular  metliods, 
or  as  incidental  to  the  regiilur  course  of  judicial  proceedings;  as,  for  instance, 
the  presiding  justice  of  the  supreme  court  in  this  department  lias  certain  du- 
ties devolved  upon  him  with  reference  to  the  drawing  of  grand  jurors.  The 
justices  of  the  supreme  court  may  be  called  upon  to  assist  in  the  drawing  of 
petit  jurors;  the  justices  of  the  supreme  court  are  required  to  certify  to  cer- 
tain work  done  under  special  acts  in  the  register's  office,  and  in  the  surrogate's 
office;  the  justices  of  the  supreme  court  in  the  First  judicial  district  are  made 
trustees  of  the  library  situated  in  the  city  of  Xew  York.    All  these  nutters 
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relate  to  public  business,  and  some  of  them  are  directly  connected  with  the 
courts.  Tbe  designation  of  a  newspaper  under  the  statute  of  1874  is  not  alto- 
gether disconnected  with  the  administration  of  justice,  and  the  act  of  desig- 
nation of  one  newspaper  for  the  publishing  of  tbe  calendars  of  tbe  courts  and 
all  legal  notices  is  something  which  does  not  diiler  in  l^ind  from  the  act  of  a 
judge  in  directing  the  publication  of  a  notice  in  any  paiticular  newspaper. 
It  seems  to  me  that  the  duty  referred  to  in  tlie  act  of  1874  la  merely  tbe  impo- 
sition  of  an  additional  duty  upon  the  presiding  Justice  of  the  supreme  court  of 
the  First  department  as  justice,  and  is  not  to  be  regarded  as  relating  to  a  sub- 
ject foreign  to  the  performance  of  judicial  duty.  Tbe  demurrer  to  the  an- 
swers must  be  overruled,  and  judgment  g^ven  for  the  defendants  thereupon. 
But,  as  the  questions  involved  are  of  considerable  public  importance,  I  will 
direct  that  a  stay  of  proceedings  be  had  under  the  judgment  until  tbe  whole 
subject  can  be  passed  upon  by  the  appellate  court. 


BOOEBS  V.  CiTT  OF  BUFFALO  tit  oZ. 
(Swpreme  Court,  Speelal  Term,  Erie  Cotmtv.    December  IB,  1888.) 

1.  OmoB  AHs  OmoBB — Apfointmbnt — CrvxL  SiRvioa  IiA.wa — Strsbt  Inspiotoks. 
An  inspector  of  streets  of  the  city  of  Buffalo,  appointed  on  the  nomination  of  the 
street  commissioners,  and  named  in  the  charter  as  a  city  officer,  is  not  a  laborer  or 
workman,  within  the  meaning  of  the  (Avil  service  laws. 

9.  Baicb— SuBOKDmATB  OrnoBKS— OiTT  OF  Bnrrjjjo. 

Role  3  of  the  civil  aervioe  rules  and  regulations  of  the  olty  of  Buffalo  provides 
that  the  subordinates  of  an  offloer  elected  by  the  people,  ana  fOr .whose  errors  or 
violation  of  duty  such  officer  is  financially  responsible,  shall  not  be  snbjeot  to  the 
regulations.  The  appointment  of  inspectors  of  health  and  streets  ia  made  compul- 
sory upon  the  street  commissioner,  out  he  has  no  power  therein,  except  with  the 
consent  of  the  oouneil.  The  inspectors  are  namea  in  the  charter  as  city  offloers. 
Held,  that  they  are  not  agents  or  employes  of  the  street  commissioner,  hence  he  is 
not  liable  for  their  neglect  or  misconduct,  and  they  do  not  come  under  the  ezoei>- 
tlon  in  role  9. 

t,  Bamb— iMTiNnos  or  LaonLA.TURx. 

The  fact  that  the  coonoil  is  vested  with  power  to  reject  an  applicant  nominated 
for  tbe  office  of  street  inspector,  and  that,  if  it  saw  fit,  it  might  even  reject  an  in- 
definite number  of  duly  qualified  applicants,  does  not  indicate  that  the  legislature 
did  not  intend  the  civil  service  rules  to  apply  to  such  officers. 

^  SaMB — CONSTITUnONAI.  Law. 

Compelling  an  applicant  to  comply  with  the  dvil  service  rules  is  not  requiring  an 
additional  test,  within  the  meaning  of  Const  N.  Y.  art.  18,  J 1,  providing  a  form  of 
oath  to  be  taken  by  judicial  and  executive  officers,  and  declaring  that  "no  other 
oath,  declaration,  or  test  shall  be  required  as  a  qualification  for  any  office  of  pubUo 
teust." 

Action  by  Sherman  S.  Bogers,  to  prevent  the  city  of  Buffalo  from  paying 
any  part  of  the  salary  claimed  by  defendant  Ceriac  Diebolt  as  street  and  health 
Inspector.  For  former  report,  see  2  ^.  Y.  Supp.  326.  For  affirmance  on  ap- 
peal, see  post,  674. 

Altny  &  Keep  and  Ansley  Wilcox,  for  plaintiff.  Wm.  F.  Sfuehan,  for  de- 
fendant Diebolt. 

Lewis,  J.  This  action  is  brought  under  section  1925  of  tbe  Code  of  Civil 
Procedure,  against  the  city  of  Buffalo  and  the  other  officers  thereof,  who  have 
to  do  with  the  paying  of  the  salaries  of  persons  in  the  service  uf  the  city,  to 
obtain  a  judgment  restraining  the  payment  of  the  salary  of  Ceriac  Diebolt,  as 
health  and  street  inspector  of  the  city,  upon  the  claim  that  the  appointment 
of  Dieboit  as  health  and  street  inspector  was  illegal,  because  in  violation  of 
tbe  civil  service  laws  and  regulations  of  the  state.  Pursuant  to  the  provisions 
of  the  statutes  of  the  state  known  as  the  "Civil  Service  Acts,"  the  mayor  of 
Buffalo,  prior  to  the  times  hereafter  mentioned,  prescribed  and  published 
rules  and  regulations  fortiie  admission  of  persons  into  the  civil  service  of  tbe 
city.    These  rules  applied  to  all  persons  in  the  public  service  of  the  city.  ex- 
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cept  such  officers  as  were  elected  by  the  people,  the  subordinates  of  such  offi- 
cers, for  whose  errors  or  violation  of  duty  such  officer  is  financially  responsi- 
ble,  except  laborers  or  day-workmen,  and  others  not  necessary  to  raention  for 
the  purposes  of  the  case.  The  defendant  Quinn,  on  the  2d  day  of  January, 
1888,  entered  into  the  office  of  street  commissioner  of  the  city  of  Buffalo,  hav- 
ing been  duly  elected  thereto;  and,  by  the  provisions  of  the  city  charter,  it  was 
made  his  duty  as  such  commissioner  to  appoint  such  inspectors  of  health  anJ 
streets  as  the  common  council  shoald  authorize.  Such  appointments  were  to  be 
made  by  and  with  the  advice  and  consent  of  the  common  council.  Soon  after 
assuming  his  office,  he  did  appoint  13  persons,  including  the  defendant  Die- 
bolt,  to  All  vacancies  then  existing  in  such  offices.  These  appointments  were 
made  without  the  civil  service  rules  and  regulations  having  been  complied 
with.  The  common  council  confirmed  the  appointments.  Difficulties  having 
arisen  in  these  officers'  obtaining  pay  for  their  services,  because  the  legality  of 
their  appointments  was  questioned,  they  resigned  their  offices,  and  thereafter 
some  efforts  appear  to  have  been  made  by  the  commissioner  to  comply  with 
the  civil  service  laws  and  regulations  in  making  appointments  Co  fill  these 
offices  permanently,  the  particulars  of  which  it  is  not  necessary  to  mention 
here;  but,  not  meeting  with  mlich  encouragement  from  the  common  coancU, 
be  did,  on  the  4th  day  of  September,  1888.  make  permanent  appointments  to 
the  positions  of  street  and  health  inspectors  of  nine  persons  in  the  place  and 
stead  of  the  defendant  Diebolt  and  eight  other  persons  who  were  then  hold- 
ing such  offices  as  temporary  appointees,  and  as  such  permanent  appointees 
he  named  the  defendant  Diel>olt  and  eight  other  persons.    The  persons  so  des- 

'^  ignateil,  and  particularly  the  defendant  Diebolt,  had  not  passed  any  civil  serv- 
ice examination,  or  in  any  miinner  complied  with  the  state  civil  service  rules, 
and  had  not  been  certified  to  said  street  commissioner  in  any  manner  as  hav- 
ing complied  with  said  rules,  and  as  persons  who  were  eligible  for  such  ap- 
pointments. The  common  council,  on  said  4th  day  of  September,  confirmed 
the  appointments  of  Diebolt  and  eight  other  persons  as  permanent  appoint- 
ments to  such  positions  of  street  and  liealth  inspectors  of  the  city,  and  there- 
upon this  action  was  begun  by  the  plaintiff,  who  is  a  resident,  citizen,  and 
tax-payer,  under  section  1925,  which  provides  for  an  action  to  obtain  a  judg- 
ment preventing  waste  of,  or  injury  to,  the  estate,  funds,  or  property  of  a  city 
by  a  citizen  therein,  who  is  assessed  for  and  is  liable  to  pay  a  tax  therein. 

The  defendant  Diebolt  defends  the  action,  and  claims  that  his  office  is  not 
subject  to  the  civil  service  laws  of  the  state,  and  cannot  be  classified  under 
the  civil  service  regulations,  for  the  reasons — First,  that  he  is  a  subordinate 
of  the  street  commissioner,  who  is  an  officer  elected  by  the  people,  and  finan- 
cially responsible  for  the  acts  of  defendant  Diebolt  ns  inspector;  second,  thai 
the  duties  of  the  office  of  health  and  street  inspector  are  those  of  a  laborer  or 
workman,  simply;  third,  that,  the  common  council  being  vested  witli  the 
power  to  confirm  or  reject  appointments,  therefore  the  civil  service  laws  have 
no  application  to  officers  subject  to  their  con tirmation  or  rejection; /bitrf ft, 
that  if  a  health  and  street  inspector  is  not  a  laborer  or  workman,  but  an  officer 
of  the  city,  then  he  is  not  exempt  from  taking  the  constitutional  oath  of  of- 
fice, and,  as  the  constitution  provides  the  form  of  oath  to  be  taken,  and  fur- 
ther provides  that  no  other  oath,  declaration,  or  test  shall  be  required  as  a 

^  qualification  for  any  office  of  public  trust,  the  civil  service  rules  and  regula- 
tions cannot  be  held  to  apply  to  that  office.  I  am,  in  disposing  of  this  case, 
required  to  decide  whether  the  office  of  health  and  street  inspector  of  the  citv 

,  of  Bdffalo  comes  within  the  civil  service  rules  and  regulations  promulg-.ttej 
by  the  mayor.  It  is  provided  by  rule  No.  2  of  the  civil  service  rules  and  ng- 
ulations  that  the  subordinates  of  an  officer  elected  by  the  people,  and  for  whose 
errors  or  violation  of  duty  such  officer  is  financially  responsible,  shall  not  b« 
subject  to  the  regulations  in  question.  The  health  and  street  inspectors  are 
probably  subordinates  of  the  commissioner,  but  is  he  financially  responsible 
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for  their  acts?  The  street  commissioner  is  an  officer  of  the  city,  elected  by 
the  people,  removable  by  the  mayor.  He  and  the  inspectors  are  alike  paid  for 
their  services  by  the  city.  The  appointment  of  these  inspectors  is  made  com- 
pulsory upon  the  commissioner.  While  he  nominates  them,  he  has  no  power, 
without  the  consent  of  the  conncil,  to  appoint  them.  They  hold  their  office 
dining  the  pleasure  of  the  power  appointing  them.  The  city  is  responsible, 
as  their  principal,  for  their  official  acts.  They  nie  agents  of  the  city,  and  are 
responsible  to  the  city  for  the  due  discbarge  of  their  duties;  and,  while  the 
commissioner  is  at  the  head  of  the  department  of  which  they  are  officers,  and 
they  are  subordinate  to  him,  still  they  are  cheers  of  the  city,  and  are  included 
within  title  2  of  the  charter,  which  Is  devoted  to  the  officers  of  tlie  city,  and 
to  no  other  subject-matter.  Itcannot  be  said  that  they  are  in  any  sense  agents 
or  employes  of  the  commissioner;  and,  not  being  bis  agents  or  employes,  it 
must  be  held,  upon  principle  and  authority,  that  the  commissioner  is  not  flnan- 
cially  responsible  for  their  neglect  or  misconduct.  See  Walsh  v.  Trustees,  96 
N.  Y.  486.  It  was  so  held  by  Justice  Daniels,  (2  N.  Y.  Supp.  326.)  in  dis. 
posinx  of  a  motion  made  in  this  case  to  continue  a  temporary  injunction,  and 
it  was  further  held  by  Justice  Daniels  that  the  commissioner  was  not  liable 
for  the  actions  of  the  inspectors  because  of  anything  contained  in  the  bond 
the  charter  requires  the  commissioner  to  give. 

Are  the  duties  of  the  office  of  health  and  street  inspector  those  of  a  laborer 
or  workman  in  the  sense  those  words  are  used  in  the  civil  service  laws?  In 
some  sense,  every  one  following  an  occupation  or  calling  is  a  laborer  or  work* 
man,  but  these  words  are  used  in  this  statute  to  distinguish  between  persons 
who  work  with  their  hands,  performing  manual  labor  simply,  withouthaving 
supervision  over,  or  responsibility  for,  others'  acts, — persons  who  have  their 
tasks  assigned  to  them  by  another, — and  those  engaged  in  occupations  not  re- 
quiring manual  labor,  but  simply  the  use  of  their  minds  and  judgments,  the 
management  of  otliers,  or  the  direction  of  affairs.  The  official  name  of  Die- 
bolt's  office,  "Inspector  of  Health  and  Streets,"  indicates  that  he  is  not  a  la- 
borer or  workman  in  the  popular  sense  in  which  these  words  are  used.  Hia 
duty  is  to  inspect  the  streets  and  other  parts  of  the  city  for  sanitary  purposes, 
and  to  see  that  the  streets,  alleys,  etc.,  are  in  a  safe  and  proper  condition  for 
the  use  of  the  public.  Their  duties  are  of  a  higher  order  than  the  common 
laborer,  calling  for  a  greater  degree  of  discretion  and  intelligence.  It  is  sug- 
gested by  defendant's  counsel  that  there  is  nothing  in  the  charter  specifically 
defining  their  duties;  nothing  to  prevent  the  street  commissioner  from  as- 
signing them  to  work  with  tlie  shovel  or  the  lioe,  cleaning  tlie  streets.  I 
think  the  reasons  already  suggested  preclude  their  being  assigned  to  such 
menial  service. 

It  is  further  claimed  that  the  civil  service  rules  do  not  apply  to  this  office 
because  the  charter  provides  that  the  council  may  reject  an  applicant  nomi- 
nated for  the  office;  and  defendant  suggests  that,  possessing  that  power,  the 
council  may  continue  to  reject  the  nominations  of  tliose  certified  by  the  civil 
service  commissioners  as  being  qualified  for  the  office,  and  thereby  they  may 
prevent  the  filling  of  the  places,  and  that  therefore  it  could  not  have  been  the 
intention  of  the  legislature  that  the  civil  service  rules  and  regulations  should 
apply  to  that  office.  It  is  scarcely  a  supposable  case  that  the  council  would 
conduct  themselves  thus  arbitrarily  and  unreasouHbly;  but  the  same  embar- 
rassments might  exist  if  the  civil  service  rules  had  not  been  adopted,  for  the 
common  council  has  the  power,  under  the  charter,  to  refuse  to  confirm  any 
nominations  that  might  be  sent  to  it  by  the  street  commissioner. 

The  fourth  defense  is  that  article  12  of  the  constitution  of  the  state  pro- 
vides that  "all  officers,  executive  and  judicial,  except  such  inferior  officers  as 
shall  be  by  law  exempted,  shall,  before  they  enter  on  the  duties  of  their 
respective  offices,  take  and  subscribe  the  following  oath  or  affirmation:  'I  do 
solemnly  swear  that  I  will  support  the  constitution  of  the  United  States  and 
v.3N.Y.8.no.8 — 43 
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Vbe  constitutioii  of  the  state  of  New  York,  and  that  I  will  faithfulfydlacharge 

the  duties  of  the  oflSceof aocordingto  the  best  of  myabiltty:;'"  andfnr- 

therprovides  that  "  no  other  oath,  declaration,  or  test  ahnll  be  required  as  a  qnal- 
I  iflcation  fur  any  oflSce  of  public  trust."  Defendant  claimB  that  Diebolt  was 
^  not  exempted  by  law  from  takingthis  oath;  that  be  did  in  fact  talretbe  oath, 
and  therefore  compelling  him  to  comply  with  the  civil  service  rules  and  regu- 
lations was  requiring  a  test  prohibited  by  the  constitution.  It  is  quite  appar- 
ent that  it  would  not  be  proper,  in  construing  this  proviflion  of  the  constitu- 
tion, to  give  to  the  word  "test"  its  broad  and  popular  meaning;  for  such  a 
construction  would  lead  to  great  absurdities.  There  is  nothing  in  the  con- 
stitutional oath  as  to  the  age,  residence,  citizenship,  or  sex  of  theaiHant.  But 
article  4  of  the  constitution  requires  that,  to  be  eligible  to  the  office  of  gov- 
ernor or  lieutenant  governor,  a  person  must  t>e  a  citizen  of  the  United  States, 
not  less  tlian  80  years  of  age,  and  shall  have  been  for  dve  years  next  preced- 
ing his  election  a  resident  of  this  state.  Tlie  state  engineer  and  surveyor 
must  be  a  practical  engineer.  These  are  certainly  tests  for  offioe  outside  and 
beyond  the  requirements  of  the  constitutional  outli.  It  could  not  have  been 
the  intention  of  the  framers  of  the  constitution  that  this  word  should  liave 
the  broad  signification  contended  for  by  defendant's  counsel.  "The  intent  of 
the  law-maker  is  to  be  sought  for,  and,  when  discovered,  is  to  prevail  over 
the  literal  meaning  of  the  words  of  any  part  of  the  law."  People  v.  Botter, 
^  47  N.  Y.  875;  People  v,  Afigle,  109  N.  Y.  568,  17  N.  E.  Rep.  413.  Tiiis 
^  word  "test,"  as  used  in  this  section  of  the  constitution,  should  be  given  the 
more  restricted  or  narrower  meaning.  Its  use  in  the  section  was  evidently 
intended  to  prevent  the  subjection  of  an  oflScial  to  any  ordeal  to  ascertain 
i_  his  political,  religious,  or  social  views.  It  was  probably  incoi-porated  into 
the  constitution  because  of  the  obnoxious  test  oaths  to  which  the  civil  and 
military  ofiicials  were  subjected  under  the  English  laws;  its  being  used  in 
connection  with  the  words  "oath  or  declaration"  isevidence  that  it  was  in- 
tendeil  to  have  a  restricted  meaning.  Myconrlusion  is  that  Mr.  Diebolt  was 
not  legtilly  appointed  to  the  office  of  health  and  street  inspector,  and  hence 
not  entitled  to  pay  for  bis  services  as  such.  The  pialntifl  is  entitled  to  judg- 
ment against  the  defendants,  enjoining  and  restraining  ttie  defendants,  or 
either  of  them,  from  drawing  or  authorizini;  any  warrant  'to  be  drawn  to 
pay  the  salary  of  the  defendant  Diebolt  as  street  and  health  inspector  of  the 
city,  or  to-pay  any  compensation  to  him  for  services  alleged  to  be  rendered 
in  such  office,  or  from  paying  his  salary  aa  such  inspector,  or  from  creating 
any  llabilitj  on  the  part  of  the  city  to  said  Diebolt  for  such  servioes. 


ROOERS  V.  CiTT  OF  BUVVAI/O  Bt  Oi. 

(Supreme  Court,  Oeneml  Term,  Fifth  Department.    January  U,  188S.) 

Appeal  from  special  term,  Erie  county. 

This  is  an  appeal  In  the  case  of  Rogers  v.  City  of  Buffalo,  ante,  671. 
Argued  before  Ba^kkbb,  P.  J.,  and  Hajoht,  Bbadlet,  and  Dwigbt,  JJ. 
Wtiu  F.  Sheehan,  for  appellant    Frederic  Almy,  for  respondent. 

Per  Curiam.    Judgment  affirmed,  withoat  costs  to  either  party.    All  oonacnr,  except 
Haioht,  J.,  not  voting. 


People  ex  rel.  Taylor  v.  Cohmissionebs  of  Taxes  Aim  AasEssHSNTs. 

(Supreme  Court,  Special  Term,  New  York  County-    October  83, 1888.) 

L  Taxation— Tjlxjlblb  Pkbbons  ano  Pbopertt— Domioiui. 

Relator,  the  executrix  of  her  husband's  will,  after  bis  death  In  New  Yoi^  dty,  in 
February,  removed  to  big  summer  residence  in  the  country,  taking  with  her  her 
bousehold  servants.  The  oity  house  was  closed,  but  not  abandoned.  In  the  aatoina 
they  returned  thither,  and  remained  during  the  winter.  Held  a  case  of  double  resi- 
dence, 80  as  to  make  the  personalty  of  her  husband's  estate  in  rotor's  hands  tax- 
able in  the  city,  unless  she  transacted  business  elsewhere. 
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9^  BxifE — BnsnTEss  lu  Axothir  Comrn. 

Tba  country  residence  stood  on  about  10  acres.  Relator  maintained  the  place, 
employing  some  nine  servants  in  and  about  the  house  and  grounds,  not  cultivating 
the  ground  for  gain,  nor  trafficldng  in  its  products,  bat  consuming  some  part  of 
them  in  her  own  household.    Held  not  a  transaction  of  the  business  of  farming. 

Certiorari  on  the  relation  of  Mary  J.  Taylor,  as  executrix  of  the  last  will 
and  testament  of  Augustus  C.  Taylor,  deceased,  to  review  the  commissioners'' 
assessment  of  the  personalty  of  said  testator. 

Henry  W.  Johnson,  for  relator.    George  C.  Coleman,  for  respondent.  , 

Patterson,  J.  The  questions  presented  on  this  proceeding  arise  upon  a 
certiorari  to  review  the  action  of  the  tax  commissioners  of  the  city  of  New 
York  in  assessing,  for  the  purposes  of  taxation  for  tlie  year  1888,  personal 
property  of  the  estate  of  Augustus  C.  Taylor,  deceased,  held  by  the  relator  as 
executrix.  There  is  no  dispute  as  to  the  material  facts,  wliich  are  substan- 
tially as  follows:  Mr.  Taylor,  in  his  life-time,  resided  a  part  of  the  year  in 
the  city  of  Xew  York,  but  during  the  summer  montlis  he  and  his  family  oc- 
cupied a  country  place,  Which  in  the  record  is  calleti  a  farm,  in  the  town  of 
Ovid,  Seneca  county.  He  died  at  the  city  of  New  York,  in  February,  1887, 
leaving  a  last  will  and  testament,  which  was  admitted  to  probate,  and  of 
which  the  relator  is  the  duly-qualified  executrix.  Shortly  after  her  husband'a 
death,  the  relator  determined  to  go  with  her  two  children  to  Ovid,  and  she 
took  with  her  also  tlie  household  servants  from  the  dwelling-house  in  the  city 
of  New  York,  which  had  been  inhabited  by  the  family  before  Mr.  Taylor's 
death.  This  city  house  was  closed,  but  was  not  abandoned.  The  relator's 
farm  at  Ovid  consists  of  about  10  acres  of  land,  and  she  claims  to  carry  on 
there  a  business,  to- wit,  that  of  farming;  but  she  admits  that  her  farming 
operations  are  not  conducted  for  gain,  nor  as  a  source  of  livelihood.  In  tbe- 
autumn  of  1887.  the  relator  and  her  children  and  four  female  servants  returnee! 
to  the  same  dwelling-house  in  New  York  city  they  liad  occupied  at  the  time 
of  and  before  Mr.  Taylor's  death,  and  remained  there  during  the  winter,  the 
children  attending  school.  At  some  time  between  September,  1887,  and  Jan- 
nary,  1888,  or  early  in  January,  1888,  the  commissioners  of  taxes  assessed  the 
relator  for  the  personal  estate  she  held  as  executrix,  and  she  claims  their  ac- 
tion was  erroneous,  and  that  she  was  subject  to  assessment  only  in  Seneca 
county.  This  claim  is  based  upon  two  grounds:  First,  that  her  place  of 
residence  was  in  the  last-named  county,  and  not  in  the  city  of  New  York;  and, 
second,  that  if  she  is  to  be  regarded  as  having  had  two  places  of  residence, 
the  assessment  for  tlie  purposes  of  taxation  must  be  made  in  Seneca  county, 
and  the  property  held  by  her  as  executrix  is  subject  to  taxation  there  and  not 
here,  because  by  statute  (Rev.  St.  pt.  1.  c.  13,  tit.  2,  §  5,  as  amended  by  chap- 
ter 92,  Laws  1850)  it  is  provided  that  where  a  person  shall  reside  during  any 
year  in  which  taxes  on  personal  property  may  be  levied  in  two  or  more  coun- 
ties, towns,  or  wards,  the  assessment  must  be  made  in  the  county,  town,  or 
ward  in  which  the  principal  business  of  sucli  person  shall  have  been  trans- 
acted. It  is  clear  that  the  relator  had  two  places  of  residence,  and  that,  from 
the  autumn  of  1887  until  the  spring  of  1888,  she  and  her  family  resided  in  the 
city  of  New  York.  Her  domicile  may  have  been  at  Ovid,  but  the  personal 
property  of  the  estate  was  liable  to  taxation  here,  by  reason  of  her  residence 
here,  unless  she  transacted  business  elsewhere.  This  branch  of  the  subject 
has  been  considered  and  twice  passed  upon  by  the  general  term  of  the  superior 
court,  and  it  is  sufficient  to  refer  to  the  opinions  of  the  learned  judges  of  tliat 
court  in  the  cases  of  Bartlett  v.  Mayor,  5  Sandf.  44,  and  Douglas  v.  Mayor, 
2  Duer,  110.  The  assessment  complained  of  by  the  relator  was  made  while 
she  was  an  actual  resident  of  the  city,  and  was  made  with  authority,  unless 
the  second  ground  of  her  present  contention  can  prevail.  Concerning  that 
ground,  I  am  of  the  opinion  that  the  facts,  as  stated  by  the  relator  herself  in 
the  reoord  broiight  up  from  the  commissioners,  do  not  warrant  the  conclusion 
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that  she  transacted  business  in  Seneca  county  within  the  meaning  of  the  act 
of  1850,  amending  the  statute  above  referred  to.  After  her  hust»nd's  death 
she  retired  to  what  had  been  his  country  seat,  a  place  of  some  10  acres,  all 
that  remained  of  a  farm  of  some  300  acres  he  liad  at  one  time  owned.  She 
seems  to  have  maintained  this  place,  employing  some  nine  servants  in  and 
about  the  houses  and  grounds,  but  not  cultivating  the  land  for  any  purpose 
of  gain,  and  not  trafficking  in  its  products,  but  consuming  in  her  own  house- 
liuld  some  portion  of  what  the  soil  yielded.  This  is  no  more  transacting 
business  than  is  the  care  and  attention  bestowed  upon  the  administration  of  a 
town  family  residence  and  the  supervision  of  the  servants  employed  in  it;  and 
the  whole  testimony  of  the  relator  would  indicate  that  her  occupation  in  the 
country  was  nothing  more  than  such  as  many  people  in  easy  circumstances 
engage  in  in  the  ordinary  management  and  care  of  their  summer  places  of 
aboiie.  She  may,  for  the  purposes  of  this  proceeding,  choose  to  call  it  trans- 
acting business,  but  it  is  not  doing  so  in  any  proper  sense  of  the  words.  The 
action  of  the  tax  commissioners  was  right,  and  the  writ  must  be  dismissed. 


Hasvbt  0.  Bbisbik  et  at. 

(Su%n-eme  Court,  Cfeneral  Term,  T^Mrd  Depariment    November  30, 1888.) 

1.  PowBBS — ^Tbstambmtabt  Powbhb — CBSa/LTIOir. 

Under  a  clause  in  a  will  by  which  executors  are  "directed  and  empowered"  to 
■ell  all  the  land  of  which  testatrix  should  die  seised,  at  such  time  as  they  might 
deem  best,  the  proceeds  thereof,  together  with  ail  the  personalty  of  testatrix,  to 
be  invested,  and  the  interest  paid  to  her  two  daughters  during  their  lives,  and, 
after  the  death  of  either,  the  principal  of  which  she  has  received  the  income  to  be 

Said  to  her  children,  the  power  of  sale,  if  not  exercised  in  the  life-time  of  one  of 
le  daughters,  ceases  as  to  her  moiety  which  descends  to  her  children  absolntely. 

i.  DBEOS — Ck>N8TRU0TION — ESTATB  COHTETED — ^TRUSTS. 

An  instrument  ezeouted  by  the  children  of  such  deceased  daughter,  whereby 
they  give  to  their  father  for  life  so  much  of  the  interest  and  income  provided  for 
them  under  said  will,  means  the  income  derivable  from  the  trust  under  the  will, 
which  they  evidently  supposed  to  be  in  full  force,  and  does  not  convey  any  Inter- 
est in  the  land. 

Appeal  from  special  term.  Saratoga  county. 

Action  by  Thomas  Harvey  agaiust  Giles  S.  Brisbin  and  others  to  quiet  his 
title  to  an  estate  pur  autre  vie  in  land  devised  by  the  will  of  Catharine  S. 
Bailey,  deceased.    Judgment  for  defendants,  and  plaintiff  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inoalls,  JJ. 

E,  F.  BuUard,  for  appellant.    C.  A.  Waidron,  for  respondents. 

Leabnkd,  p.  J.  The  defendants  answered  the  complaint,  setting  up  six 
defenses.  The  plaintiff  demurred  to  the  fourth  and  fifth.  The  demurrer  was 
overruled,  and  judgment  ordered  for  defendants  thereon,  unless  plaintiff 
should  apply  for  leave  to  amend  liis  complaint.  Plaintiff  failed  to  do  this, 
and  judgment  was  rendered,  reciting  also  that  the  complaint  did  not  state  a 
cauRe  of  action,  and  dismissing  the  same.  The  plaintiff  appeals.  The  fourth 
answer  really  alleges  no  facts  which  do  not  appear  in  the  complaint;  and  the 
Qfth  answer  is  no  defense  if  the  plaintiff's  legal  position  is  correct,  taken  in 
the  complaint.  Catharine  S.  Bailey  died  in  1871.  By  her  will  she  directed 
and  empowered  the  executors  to  sell  certain  real  estate,  and  gave  the  avails  to 
them  in  trust,  and  to  pay  the  income  to  Matilda  Brisbin  and  Fannie  B. 
Uaight,  her  daughters,  during  their  lives,  and  on  their  death  the  principal  to 
be  paid  to  their  children,  respectively.  In  the  opinion  of  the  special  term 
this  claase  of  the  will  is  stated  at  length,  by  which  it  appears  that  the  time  of 
sale  was  to  be  in  the  discretion  of  the  executors.  Matilda  Brisbin,  wife  of 
Giles  S.,  died  intestate  in  1876,  leaving  Nathan  B.  Brisbin,  Catharine  S.  B. 
Down,  and  Fannie  M.  B.  Wright,  hia  and  her  children,  surviving.  After- 
wards, in  1876.  Nathan,  Cathariue.  and  Fannie  M.  B.  Wright  assigned  t* 
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Giles  S.  during  bis  natural  life  so  much  of  the  income  aforesaid  mentioned 
and  provided  for  in  ttie  will  of  said  Catiiarine  as  would  otherwise  have  come 
to  them.  In  1879,  Hollister  and  Fannie  B.  Halgbt  recovered  a  judgment 
against  Giles  S.  Brisbin.  duly  docketed  May  1,  18^,  on  which  an  execution 
was  issued  in  Norember,  1883,  under  which  the  sheriff,  on  the  29th  of  De- 
cember, 1883,  sold  the  interest  which  Giles  S.  had  in  that  real  estate  on  the 
1st  of  May,  1879,  or  at  any  time  thereafter.  A  sheriff's  certificate  was  given, 
and  15  months  after,  about  March  31,  1885,  the  usual  sheriff's  deed  to  Ed- 
ward F.  Bullard.  Said  Brisbin  and  N.  3.  Haight  were  executors  under  said 
will.  Brisbin  qualified,  and  about  May  8,  1^6,  was  removed  by  the  surro- 
gate. Haight  qualified  about  June  20, 1886,  and  afterwards,  about  that  time, 
under  the  power,  sold  the  real  estate;  the  net  proceeds  being  $3,016.04,  of 
which  one-half  would  have  gone  to  the  children  of  Matilda,  subject  to  such 
rights  as  Giles  S.  had.  Previous  to  the  sale,  and  on  the  7th  of  August,  1884, 
Fannie  M.  B.  Wright  died  intestate,  leaving  her  father,  Giles  S.,  and  her 
brother  Kathan,  and  her  sister  Catharine,  her  next  of  liin  and  heirs  at  law. 
It  does  not  appear  who  was  the  purchaser  on  the  sale  by  the  executor.  On 
the  6th  of  April,  1887,  Bullard  conveyed  to  plaintiff  all  his  interest  in  the  real 
estate  and  in  said  income,  etc.  The  plaintiff  avers  that  the  executor  is  will- 
iiig  to  pay  tiie  income  to  such  party  as  may  be  entitled  to  it,  but  that  the  de- 
fendants, or  some  of  them,  claim  the  same.  He  asks  that  the  title  of  the  es- 
tate which  belonged  to  said  Matilda  may  be  declared  vested  in  plaintiff  dur- 
ing the  life  of  Giles  S.',  and  that  the  plaintiff  recover  the  income  from  said 
Haight  since  March  31, 1885. 

As  the  will  of  Catharine  S.  Bailey  did  not  dispose  of  the  real  estate,  that  de- 
scended to  her  heirs,  subject  to  the  power  of  sale  given  the  executors.  On 
the  death  of  Matilda  Brisbin,  her  half  went  to  her  cliildren  above  named,  sub- 
ject to  the  tenancy  by  the  curtesy  of  Giles  S.  Hatfield  v.  Sneden,  54  N.  Y. 
287.  It  has  evidently  been  supposed,  also,  that  this  half  descended  to  the 
children,  subject  to  the  power  of  sale  given  in  the  will;  and  the  plaintiff  cites 
Insurance  Co.  v.  Shipman,  108  N.  Y.  19,  15  N.  E.  Hep.  58,  on  this  point. 
That  case  is  not  at  all  analogous.  The  question  has  not  been  presented  very 
fully;  but  we  do  not  see  why  the  power  of  sale  should  continue  as  to  this  half. 
When  the  purpose  for  which  a  power  is  created  ceases,  the  power  ceases.  1 
Kev.  St.  p.  730,  §  67 ;  Id.  p  734,  g  102.  The  object  of  this  power  was  to  turn 
this  real  estate  into  cash,  to  invest  and  to  liold  it  during  the  life  of  Matilda 
Brisbin,  in  trust.  After  her  death  the  principal  was  to  go  absolutely  to  her 
children  then  living.  No  trust  whatever  as  to  this  half  of  the  estate  contin- 
ued beyond  the  life  of  Matilda.  At  her  death  her  children  were  absolute  own- 
ers, except  as  to  the  tenancy  by  the  curtesy.  Now,  as  this  land  iiad  not  been 
sold  during  Matilda's  life,  no  purpose  existed  for  a  sale  thereafter.  This  was 
not  a  power  for  purposes  of  partition,  but  only  for  the  purpose  of  creating  a 
trust  fund  during  Matilda's  life.  The  fact  that  there  was  another  half  of 
the  property  in  which  a  trust  might  be  created  for  Fannie  B.  Haight,  does  not 
affect  the  matter.  The  interests  of  Mrs.  Brisbin  and  those  of  Mrs.  Haight 
were  as  distinct  as  if  separate  pieces  of  property  had  been  set  apart  for  each. 
The  power  of  sale  might  continue  as  to  Mrs.  Haight's  share,  though  it  ceased 
as  to  Mrs.  Brisbin's.  As  said  above,  the  Brisbin  children  were  the  owners 
of  the  property  in  fee.  If  sold,  the  avails  would  have  to  be  paid  to  them,  and 
could  not  be  held  in  trust.  Why  should  the  power  of  sale  continue?  Its  sole 
pui-pose  had  ceased  as  to  this  half.  Then  the  question  arises,  what  was  the 
effect  of  the  instrument  of  July  24,  1876?  The  instrument  is  not  l)efore  us. 
As  stated  in  the  complaint,  it  conveyed,  for  the  life  of  Giles  S.,  so  much  of  the 
interest  and  income  provided  for  in  the  will,  etc.,  as  would  otherwise  come  and 
accrue  to  said  children.  The  plaintiff  urges  that  this  conveyed  a  life-f  state 
in  the  land,  and  cites  Flanagan  v.  Flanagan,  8  Abb.  N.  C.  417,  and  1  Itev. 
St.  p.  727,  §  47.    But,  as  stated  in  the  complaint,  the  instrument  did  not  pur- 
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port  to  convey  a  ligbt  to  the  rents  and  proflts.  It  had  reference  pMnly  to  the 
income  derivable  under  the  trust,  and  must  have  been  signed  under  the  view 
that  the  trust  was  still  in  force.  It  would  be  giving  an  unreasonable  con- 
struction to  hold  that  it  was  intended,  or  ought  to  operate,  as  a  conveyance  of 
sn  estate  for  life.  Furthermore,  if  tlie  trust  had  continued  for  the  benefit  of 
these  children  of  Matilda,  (as  they  seem  to  have  supposed  that  it  did,)  the  in- 
come therefrom  would  have  been  inalienable.  1  Bev.  St.  K.  Y.  p.  730.  §  63. 
£o  that  theinstrument  was  inoperative  upon  the  supposed  trust.  It  ought  not, 
in  order  to  give  it  force,  to  be  held  to  apply  to  a  legal  estate.  If  the  sale  under 
execution  and  the  subsequent  deed  is  claimed  to  have  conveyed  the  tenancy  by 
the  curtesy  of  Giles  S.,  so  that  the  same  belongs  to  the  plaintiff,  that  cannot 
be  decided  in  this  action;  for  the  purchaser  under  the  sale  by  Haight  is  not  a 
party,  and  it  does  not  appear  who  is  the  occupant  of  the  land.  The  plaintiff 
must  try  that  title  witli  the  occupant.  That  sale  under  execution  conveyed 
nothing  which  Giles  S.is  supposed  to  have  acquired  by  the  instrument  of  July 
^4, 1876,  for  the  reasons  above  stated.  Or,  even  if  we  were  to  assume  that 
the  power  continued,  and  that  the  sale  by  Haight  thereunder  conveyed  tlie 
title  of  the  Brisbin  children,  still  the  purchaser  at  the  execution  sale  would 
Lave  obtained  nothing  of  any  rights  arising  under  the  instrument  of  July  24, 
1876;  for,  if  we  sliould  hold  that  Giles  S.  took  anything  thereby,  he  did  not 
take  any  title  to  real  estate. 

This  will  has  been  before  us,  in  one  form  and  another,  three  times  at  least. 
In  two  instances  the  opinions  are  not  reported,  but  they  are  in  harmony  with 
what  we  have  said.  We  may  refer  also  to  Haight  v.  Brisbin,  96  N.  Y.  132, 
And  same  title,  100  N.  Y.  218, 8  N.  £.  Rep.  74.  The  court  below  decided  this 
«ase  on  the  ground  tliat  this  demurrer  brought  up  also  the  question  whether 
the  complaint  stated  a  good  cause  of  action,  and  the  court  held  it  did  not. 

The  question  as  to  equitable  conversion  is  important  often  in  determining 
-who  shall  receive  property  according  to  the  wishes  of  the  testator.  But  it 
does  not  mean  an  actual  change  of  one  kind  of  property  Into  another,  and  the 
title  acquired  under  the  sheriff's  sale  must  depend  on  what  legal  title  the  judg- 
ment debtor  had,  and  how  far  that  miglit  be  affected  by  a  power  of  sale  to 
which  it  was  subject.  We  have  already  held  in  two  instances  that  the  title 
descended  to  the  heirs  of  Mrs.  Bailey,  subject  to  the  lawful  exercise  of  the 
power;  and  we  may  further  add  that  if  the  Brisbin  children,  as  plaintiff  claims, 
'Conveyed  a  legal  life-estate  to  Giles  S.,  then  there  are  two  alternatives:  such 
life-estate  was  or  was  not  subject  to  the  power  of  sale.  If  it  was,  then  plain- 
tiff's title  was  lost  by  the  sale.  If  it  was  not,  then  plaintiff  must  bring  his  ac- 
tion against  the  occupants  of  the  land.  It  is  not  alleged  that  the  executor 
Haight  has  received  any  income  since  he  sold  the  land,  or  previously  thereto. 
The  judgment  of  the  special  term  is  afTirmed,  with  costs. 

Ingalls,  J.,  concurs. 

Landon,  J.,  {concurring.)  I  concur  In  the  result.  I  think  that  the  real 
otate  was  by  tlie  terms  of  the  will  equitably  converted  into  personal  property 
as  of  the  death  of  the  testatrix.  It  remained  so  at  the  death  of  Matilda  Bris- 
bin, and  as  such  passed  under  the  will  to  her  children.  2  Story,  £q.  Jur.  §  793. 
Giles  S.  Brisbin,  husband  of  Matilda,  had  no  estate  as  tenant  by  the  curtesy, 
since  his  wife  was  never  seised  of  the  land.  The  bill  of  sale  of  the  interest 
and  income  made  by  Giles  S.  iirisbin's  children  to  him  conveyed  no  estate  in 
the  land.  Hence  he  had  no  estate  which  could  pass  under  the  sale  upon  the 
-execution,  and  hence  the  complaint  states  no  cause  of  action. 
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Net  v.  Citt  op  Trot. 
(Supreme  Cotirt,  Oeneral  Tei-m,  Third  Department    November  90, 1888.) 

1.  HCNICIPA)L  COBPOEA.TIONS— DeFBCTIVB  StKBITS — lOT  SlDBWAUU. 

In  an  action  against  a  city  for  injuries  caused  by  falling  on  an  icy  sidewalk,  it  ap- 
pcMred  that  at  the  place  of  the  accident  tbe  sidewalk  was  coveied  with  ice  for  a 
diatanoe  of  about  26  f eeU  The  ice  was  formed  by  water  flowing  down  from  an  en- 
bankment,  and  freezing.  It  had  alternately  thawed  and  frozen  for  two  or  three 
weeks.  The  ice  was  in  several  layers,  ana  at  the  time  had  a  slight  covering  of  snow. 
It  did  not  appear  that  the  streets  were  in  a  generally  ioy  condition.  Held,  that  no- 
tice to  the  city  might  be  presumed  from  the  long-oontinued  accumulation.' 

Si   SaHB— INSTRCCTIOSS— DUTT  OF  CiTT— PROVTSCK  0»  JlTBT. 

The  court  is  not  bound  to  lay  down  any  comparison  between  the  dnty  of  the  dty 
as  to  one  street  and  its  duty  to  another.    The  question  for  the  jury  is  the  oltgr's  duty 
to  the  street  and  the  place  of  the  accident. 
S.  Bame — Dorr  to  Chabob — Mattbrs  not  Alleobd. 

Where  plaintiff  does  not  claim  tbat  there  should  have  been  a  barrioade  at  the  plaoe 
of  tbe  aocident,  the  court  need  not  charge  on  the  subject. 

^  WlTNESS^-FnlVILEOBD  COMUnMIOATION — ^AtTORNBT  AJTD  CLIBNT. 

Testimony  of  a  conversation  between  plaintiff  and  his  attorney  immediately  after 
the  accident,  relating  to  the  case  and  the  retainer  of  the  attorney,  is  properly  ex- 
cluded. 

C  DAMAOBS — PKOXIKATB  CaUSB — BVIDBKOB. 

In  an  action  for  personal  injuries,  the  testimony  of  a  medical  expert  as  to  tb* 
probable  duration  of  plaintiff's  pain,  who  testifies  that  it  is  extremely  doubtful 
whether  plaintiff  will  ever  recover  from  it,  is  not  within  the  rule  in  Strohm  v. 
Ra/Uroad  Co.,  90  N.  T.  806,  excluding  such  evidence  when  the  apprehended  conse- 
qaenoee  ore  contingent,  speoulative,  or  merely  possible. 
t,  TaiAi^—lNBTBDCTioNS— Testimony  o»  Plaintifp. 

When  the  trial  judge  states  that.  In  considering  plainttfT's  testimony,  the  juiy 
are  to  take  into  account  the  fact  tliat  he  is  intarested,  and  that  they  may  discredit 
his  testimony,  it  is  not  necessary  to  explain  further. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Gleorge  Ney  against  the  city  of  Troy,  for  damages  for  personal 
injuries  caused  by  falling  un  an  ley  sidewalk.  Verdict  and  judgment  for 
plaintiff.  Defendant  appeals.  The  testimony  of  conversations  between  plain- 
tiff and  his  attorney,  referred  to  in  the  opinion,  related  to  the  employment  of 
his  attorney.  It  appeared  from  the  plaintiff's  own  testimony  that  on  the  day 
of  the  accident,  and  shortly  after  it  had  occurred,  he  called  upon  his  counsel, 
who  advised  him  to  go  up  to  the  place  of  the  accident  with  his  witness,  Balti- 
more, then  a  stranger  to  the  plaintiff,  and  they  went  together  to  the  locus  in 
quo,  and  then  and  tliere  plaintiff  pointed  out  to  his  witness  where  he  fell. 
On  his  cross-examination  defendant's  counsel  asked  him  if  he  did  not  then 
consult  Judge  Fubsmam  about  this  case,  and  retain  him  as  counsel;  but  the 
trial  judge  sustained  the  objection  to  such  testimony,  and  it  was  excluded. 

Argued  before  Learned,  P.  .T..  and  liANOON  and  iNQALLSt  JJ- 

H.  A.  Parmenter,  for  appellant.    Edgar  L.  Fursman,  for  respondent. 

Learned,  P.  J.  The  plaintiff  on  the  17th  of  January,  1884,  between  12 
and  I  p.  M.,  fell  on  the  east  side  of  Nintli  street  and  was  injured.  The  cause 
of  the  fall  was  a  deposit  of  ice  on  the  sidewalk,  about  25  feet  long,  and  the 
width  of  the  sidewalk,  about  12  feet.  It  was  some  t#o  inches  thick  at  the 
curb,  and  Ave  incb&s  at  ttie  place  of  the  accident,  formed  of  snow  saturated 
with  some  water.  There  is  an  embanlcment  at  the  east  side  of  the  sidewalk, 
and  where  the  ice  joined  the  embankment  it  formed  a  sort  of  radiating  semi- 
circle, spread  out  under  and  wider  as  it  went  towards  the  curb.    The  ice 

'  As  to  what  is  sufficient  notice  to  mnnicipal  corporations  of  icy  and  slippeiy  side- 
walks to  render  them  liable  for  injuries  caused  by  such  defects,  see  Tobey  v.  City  of 
Hud80n,3N.  Y.  Supp.  180,  and  note;  Adams  v.  Town  of  Chicopee,  (Mass.)  IbN.B.Rep. 
281,  and  not»;  Provost  v.  City  of  New  York,  ante,  531,  and  cases  cited -.Harrington  v. 
City  of  Buffalo,  3  N.  Y.  Supp.  388,  and  note.  See,  also,  Troxel  v.  City  of  Vinton,  (Iowa,) 
41  N.  W.  Rep.  — ,  and  note. 
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formed  from  the  gullj  which  came  from  top  of  the  hill.  The  water  ran  over 
thesidewalk,  and  spread  out.  It  had  thawed  and  frozen  for  two  or  three  weeks. 
The  ice  was  in  layers,  dark  and  dirty.  There  was  a  little  snow  over  it  at  the 
time.  The  plaintiff  calls  the  place  a  lump  of  ice  about  12  inches  in  thickness. 
Probably  the  testimony  of  the  civil  engineer  is  more  accurate.  We  do  not 
see  that  this  case  is  like  the  Taylor  Case,  105  N.  Y.  202,  11  N.  £.  Rep.  642. 
In  the  Kinney  Case,  108  N.  Y.  567, 15  N.  E.  Rep.  728,  the  court  cite  the 
Todd  Case,  61  N.  Y.  506,  with  approval,  and  say  that  the  city  may  be  liable 
to  a  traveler  for  injuries  occasioned  by  sidewalks  made  unsiife  in  consequence 
of  an  accumulation  of  ice.  That  seems  to  be  the  present  case.  The  ice  was 
not  in  one  sheet,  or  of  recent  formation.  In  the  Kaveny  Case,  108  N.  Y. 
571,  15  N.  £.  Bep.  726,  the  court  say  that  the  condition  on  the  west  end 
had  nothing  to  do  with  the  case,  and  that  there  was  no  proof  that  plaintiff 
slipped  on  ice,  the  product  of  the  conductor  at  the  east  end.  Furthermore, 
that  it  could  not  be  said  that  the  freezing  of  the  drip  of  the  eaves  was  the 
proximate  cause  of  the  fall.  The  court,  therefore,  lield'  that  tlie  city  was  not 
responsible,  and  hinted  that  they  were  not  disposed  to  follow  the  "not  to  be 
questioned"  Todd  Case.  In  the  present  case  we  do  not  see  that  there  was 
any  general  icy  condition  of  streets.  The  accumulation  seems  to  have  been 
local,  and  so  long  continued  that  notice  to  the  city  might  be  presumed.  We 
tliink,  therefore,  that  plaintiff  should  not  have  been  nonsuited.  Colbum  v. 
Canandaigua.  15  N.  Y.  St.  Rep.  668. 

The  conversation  between  plaintiff  and  his  counsel  was  properly  excluded. 
The  testimony  given  by  the  doctor  as  to  the  probable  duration  of  plaintiff's 
pain  does  not  seem  to  us  to  come  within  the  objection  sustained  in  Strohm  v. 
Railroad  Co.,  96  N.  Y.  306.  There  must  be  a  reasonable  certainty  that  the 
consequences  will  result  from  the  original  injury  The  doctor  did  not  say 
that  plaintiff  might  suffer  pain,  but  that  it  was  extremely  doubtful  that  he 
would  ever  recover  from  it.  The  ftict  that  there  was  no  barrier  there  was 
only  descriptive.  It  was  not  claimed  that  the  city  was  l)ound  to  erect  a  barrier. 
The  learned  judge  had  siiflaclently  stated  timt  in  considering  the  plaintiffs 
testimony  the  jury  were  to  take  into  account  the  fact  that  he  was  interested. 
He  had  said  that  they  might  discredit  plaintiff's  testimony.  It  was  not  nec- 
essary to  explain  further.  The  court  was  not  bound  to  lay  down  any  com- 
parison between  the  duty  of  the  city  as  to  one  street  and  its  duty  as  to  another. 
The  question  for  the  jury  was  the  city's  duty  as  to  this  street  and  this  place. 
The  plaintiff's  counsel  did  not  claim  that  there  should  have  been  a  barricade 
at  the  place;  so  that  there  was  no  need  to  charge  on  the  subject.  Nothing  in 
the  charge  had  implied  any  such  duty.  On  the  whole,  we  see  no  error.  Judg- 
ment and  order  affirmed,  with  costs. 

Inoalls,  J.,  concurs. 

Landok,  J.  I  understand  that  this  piece  of  ice  was,  and  had  long  been. 
rounded,  ridgy,  and  uneven,  and  therefore  was  more  dangerous  than  a  uni- 
form surface  of  ice  spread  over  the  lengtli  and  width  of  the  walk  would  have 
been,  and  I  therefore  concur. 


Johnson  v,  Hitohoook. 
(Supreme  Court,  Special  Term,  New  York  Countu.    November  IS,  188S.) 

TrADB-MaBKS— ASVERTiaiNO  DsVIOItS — IlMrWOTION. 

A  real-eatate  aactioneer,  who  for  many  years  has  sold  suburban  property  on  the  in- 
stallment plan,  and  who  has  always  used  in  his  business,  and  for  several  years  has  had 
printed  in  connection  with  his  advertisements,  a  representation  of  a  flag  with  stars 
on  the  upper  and  lower  borders,  is  entitled  to  an  injunotlon  against  the  use  of  the 
like  arrangement  of  stars  upon  the  representation  of  a  flag  used  in  the  advertise- 
ments of  another  real-estate  auctioneer,  who  also  sells  suburban  property  on  the  in- 
stallment plan. 
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Action  for  injunction. 

/.  T.  Richards,  for  plaintiff.     B.  J.  Myers,  for  defendant. 

Patterson,  J.  Strictly  speaking,  the  plaintiff  cannot  maintain  this  action 
on  the  theory  of  trade-mark  proprietorship,  but  the  right  be  seeks  to  enforce 
will  be  protected,  on  the  principle  upon  which  courts  of  equity  interfere  to 
prevent  illegitimate  competition  in  trade  or  business  by  one  seeking  to  ac- 
quire to  himself  the  custom  of  another  person  by  an  unfair  or  fraudulent  use 
of  those  signs,  symbols,  or  devices  which  are  used  by,  and  are  known  to  be 
used  by,  that  other  person.  The  defendant  has  just  aa  much  right  to  use  in 
his  advertisements  the  picture  of  a  flag  as  the  plaintiff  has,  but  he  has  not  the 
right  to  imitate  those  peculiar  and  fanciful  arrangements  of  details  which  in- 
dicate to  the  public  the  plaintiffs'  special  business  sign.  In  this  case  the  plain- 
tiff, several  years  ago,  added  to  his  general  business  of  real-estate  auctioneer 
that  method  of  selling  suburban  property  called  in  the  evidence  the  "install- 
ment plan, "  and  he  has  always  used  in  his  business,  and  for  several  years  has 
had  printed  with  his  very  extended  newspaper  advertisements,  a  representa- 
tion of  a  flag,  with  stars  studding  the  upper  and  lower  borders  in  a  very  ef- 
fective and  striking  way.  This  he  has  used  in  combination  with  other  and 
different  devices,  none  of  which  has  the  defendant  undertaken  to  imitate,  but 
the  permanent  and  conspicuous  feature  is  the  arrangement  of  stars  on  the 
borders  or  margins  of  the  flag.  The  defendant  is  also  a  real-estate  auctioneer 
who  sells  country  and  suburban  property  in  the  same  peculiar  way,  and  be 
has  recently  advertised  his  sales  in  newspapers,  with,  as  part  of  his  advertise- 
ments, a  representation  of  a  flag,  not  only  calculated  to  but  which  have  in 
many  instances  deceived  people,  who  have  believed  the  defendant's  advertise- 
ments to  be  the  plaintiff's,  t)ie  defendant's  flag  imitating  the  plaintiff's  in  the 
arrangement  of  stars  on  the  upper  and  lower  borders.  There  is  no  doubt  of 
the  effect,  and  there  can  be  but  little  of  the  cause,  of  the  defendant's  adoption 
of  this  feature  of  his  flag,  and  heading  his  newspaper  advertisements  with  a 
print  or  cut  representing  it.  I  think  there  should  be  a  decree  for  an  injunc- 
tion against  the  use  of  a  flag  imitating  the  plaintiff's  in  the  arrangement  and 
use  of  stars  on  the  upper  and  lower  hems  or  borders,  with  taxable  costs,  but 
further  tlian  tills  the  decree  should  not  go. 


Williams  el  al.  v.  Folsoh  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    November  19, 188b.i 

Winntss — Examination  before  Tbiai/— Pahties. 

Code  Civil  Proc.  N.  Y.  $  878,  as  amended  by  Laws  1878,  c.  299,  and  Laws  1880,  a 
686,  which  provides  (subdivision  5)  that  if  an  action  is  pending  a  witness  may  be 
examined  before  trial,  on  afSdavit  that  he  is  about  to  depart  from  the  state,  or  that 
he  is  80  sick  or  infirm  as  to  afford  a  reasonable  ground  to  believe  that  he  will  not  be 
able  to  attend  the  trial,  does  not  authorize  the  examination  on  those  grounds  of  a 
party  to  the  action;  it  being  therein  expressly  provided  that  subdivision  5  shall  not 
apply  to  a  case  where  the  person  to  Ite  examined  is  a  party  to  the  action. 

At  chambers.  Motion  to  vacate  order  for  examination  of  defendants  before 
trial. 

Carter,  Hughes  <t  Cravath,  for  plaintiffs.  Davenport,  Smith  di  Perkins, 
for  defendants. 

Lawrence,  J.  Notwithstanding  the  amendments  made  to  sections  870 
•nd  872  of  the  Ck>de  of  Civil  Procedure  by  chapter  299  of  the  Laws  of  1878, 
and  chapter  536  of  the  Laws  of  1880,  the  party  to  an  action  who  proposes  to 
be  examined  as  a  witness  in  his  own  behalf  cannot  procure  an  order  for  that 
purpose  solely  upon  the  ground  that  he  is  to  depart  from  the  state,  or  that  he 
is  BO  sick  or  inSrm  as  to  afford  reasonable  ground  to  believe  that  he  will  not 
be  able  to  attend  the  trial.    The  fifth  subdivision  of  section  872  is  still  in 
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force,  and  from  its  provisions  a  partj  to  the  action  is  expressly  excepted. 
Since  the  amendtnentof  1880  it  has  been  held  by  Mr.  Justice  Freedman,  in 
Preston  v.  Hencken,  9  Abb.  N.  C.  68,  that  the  examination  cannot  be  had 
upon  an  affidavit  which  merely  states  the  grounds  apeoifled  in  that  subdivision 
of  section  872.  The  case  of  Brigga  v.  Taylor,  4  Civil  Proc.  E.  328.  may  have 
been  rested  upon  its  own  peculiar  features,  but  if  it  ia  to  be  regarded  as  in  con- 
flict with  Preston  v.  Henaken,  supra,  I  thinlc  that  I  ought  to  follow  the  lat- 
ter case.  An  examination  of  the  affidavit  in  this  case  does  not  disclose  any 
grounds  for  the  examination  of  the  plaintiff  other  than  those  speciSed  in  sub- 
division 5  of  section  872.  The  basis  of  the  application  ia  that  the  plaintifl  is 
about  to  depart  from  the  state,  and  that  there  is  recuonable  ground  that  she 
will  not  be  able  to  attend  the  trial.  No  other  special  circumstances  are  stated 
which  render  the  examination  necessary  or  proper.  The  motion  to  vacate  the 
order  on  the  ground  that  it  was  improvidently  made  should  therefore  be 
granted,  with  costs  to  abide  the  event  See  JenMni  v.  PiUnam,  106  N^.  Y. 
272. 12  N.  E.  Bep.  613. 


Cbasto  v.  Wiutb. 
iSwpreme  Court,  Speoiai  Term,  New  York  County.    November  27, 1888.) 

TaOTOBS  ▲KD   BROKBBS — Ck»CMIS8ION8 — ^EyiDBNCB. 

In  fkn  action  by  a  broker  for  commissioai  alleged  to  have  been  earned  in  eSecUng 
a  loan  for  defendant,  where  plalntlS  has  procured  a  responsible  party  willing  to 
make  the  loan,  and  the  proposed  lender,  after  negotiating  with  defendant,  refuses 
to  make  the  loan,  on  the  aUeged  ground  that  defendant's  title  to  the  property  of- 
fered as  security  is  not  good,  evidence  that  defendant  had  good  title  to  the  propertjy 
is  immateriaL 

Action  by  FranlE  P.  Crasto  against  Richard  White  for  commtssions  alleged 
to  have  been  earned  in  procuring  a  loan  for  defendant. 

W  E.  Benjamin,  for  plaintifF.  Toumsend,  Dyett  A  Binitein,  for  defend* 
ant. 

Lawrence,  J.    I  am  of  the  opinion  that  the  order  for  l^e  examination  of 

the  witnesses  Christopher  and  Sophia  Wray  should  be  vacated  and  set  aside. 
To  entitle  a  broiler,  employed  to  obtain  a  loan,  to  commissions  it  ia  only  nec- 
essary for  him  to  show  that  he  has  procured  a  party  willing  to  malte  the  loan 
upon  the  terms  named,  and  who  is  sufficiently  responsible.  If,  for  any  reason, 
after  the  parties  have  been  brought  togutlier.  the  negotiations  between  them 
are  brolien  off,  and  the  loan  is  not  perfected,  the  riglit  of  the  broker  to  bis 
commissions  Is  not  forfeited,  as  he  does  not  stand  in  the  attitude  of  a  guar- 
antor to  either  of  the  parties.  See  Burling  v.  Qunther,  12  Dalv,  6:  Duclos 
V.  Cunningham,  102  N.  Y.678,  6  N.  E.  Rep.  790;  Cooky.  Kroemeke,  4  Daly. 
268.  It  seems,  therefore,  quite  evident  that  the  testimony  of  the  witnesses  in 
question,  wliich,  according  to  the  allidavils  presented,  is  designed  to  show 
that  the  plaintifl  really  had  good  title  to  the  property  upon  which  the  trust 
company  tinally  refused  to  make  the  loan,  assigning  as  a  reason  therefor  that 
the  defendant  had  no  title  thereto,  is  not  material  or  necessary  in  this  action; 
there  being  no  doubt  as  to  the  perfect  responsibility  of  the  trust  company,  nor 
of  tlieir  willingness  to  make  the  loan,  had  the  title  been  satisfactory  to  them. 
See  Code,  §  872,  subd.  4.  There  is  another  ground  on  which  I  think  the  or- 
der should  be  vacated,  and  that  is  that  the  allegation  that  the  witnesses  are 
so  sick  or  in  Arm  as  to  afford  reasonable  ground  they  will  not  be  able  to  attend 
the  trial  is  thoroughly  refuted  by  the  alfldavits  presented  on  the  part  of  tha 
plaintifl.    See,  also,  Jenkins  v.  Putnam,  106  N.  Y.  272, 12  N.  £.  B«p.  613. 
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BULLABO  V.  Bearss  et  tU. 
(Supnmte  Court,  Special.  Term,  Onemdaga  Ootinty.    Oetober,  1888.) 
BnoTMBirr — EqniTABLB  Dbfbnbss — ^lN/TmcTi02r. 

Ad  aoUon  of  eJeetmeDt  will  not  be  eajoined  on  the  ground  tli»t  defendant's  deed, 
a  link  in  the  chain  of  plaintiiTe  paper  title,  was  not  intended  to  inolude  the  lands  in 
oontroverar,  since  the  same  defense  might  be  made  to  the  action,  it  further  appear- 
ing that,  shotild  defendant  fail  on  the  merits  in  the  injunction  suit,  she  might  stiU 
deieod  on  the  ground  of  adverse  possession  at  the  time  of  the  intermediate  conrey- 
ances.  Another  reason  is  that  ejectment  deals  with  the  right  of  possession,  which 
may  depend  on  other  things  besides  title,  and  so  the  determination  of  the  title  in 
the  Injunction  suit  would  not  necessarily  settle  the  action  of  ejectment. 

Defendant  Theodore  Bearss,  having  paper  title  to  certain  lands,  brought 
ejectment  against  Sarah  Ballard,  who  thereupon  brought  this  suit  to  enjoin 
said  action  and  reform  a  certain  deed,  which  is  one  of  the  links  in  Bearss' 
chain  of  title,  and  to  that  end  joined  as  defendants  Ida  0.  Bullard,  Lewis  Bui- 
lard,  administrator,  Harris  Chiapman,  and  Rebecca,  bis  wife,  and  Nellie  Bearss, 
wife  of  Theodore  Be»rss.    Bearss  moves  to  dissolve  the  temporary  order. 

Bagg, NoltingJiam ^ Pierce, (William Nottingham, ot  couhBol,)  for  plain- 
tiff.    William  M4  Ross,  for  defendant  Bearss. 

Kennedy,  J.  The  defendant  Theodore  Bearss  commenced  an  action  in  the 
supreme  court  against  the  plaintiff,  to  recover  the  posseesion  of  the  lands 
therein  described,  the  summons  and  complaint  i  n  which  were  served  on  the  19th 
day  of  September.  In  that  action  the  defendant  has  not  answered.  It  seems 
to  be  conceded  that  Bearss  has  a  paper  title  to  the  lands  in  dispute,  and  that 
at  the  time  he  acquired  the  sauie  the  said  Sarah  Bullaid  was  in  possession, 
and  ever  since  has  been  claiming  to  be  the  owner.  After  the  action  of  eject- 
ment was  commenced,  the  defendant  therein,  Sarah  Bullard,  began  this  action 
for  the  purpose  of  reforming  the  deed  of  the  lands  under  which  Bearss  claims 
upon  the  ground  that  by  fraud  or  mistake  the  description  is  made  to  convey 
the  lands  in  dispute,  when  in  fact  it  was  not  intended  that  the  same  should 
be  included  or  conveyed.  Sarah  Bullard  was  the  original  grantor  of  said 
lands,  and  the  subsequent  grantees,  down  to  and  including  Beai°8S,  are  made 
defendants.  In  this  equitable  action  the  temporary  injunction  order  sought 
by  this  motion  to  be  vacated  was  grunted,  restraining  Bearss  from  further 
p3\>secuting  said  action  of  ejectment.  In  the  ejectment  action  the  defendant 
therein  and  the  plaintiff  in  this  could  interpose  by  way  of  an  equitable  defense 
the  same  matter  which  in  this  action  she  makes  her  cause  of  complaint,  viz., 
the  fraud  or  mistake  in  the  deed;  and,  if  she  shall  satisfactorily  establish 
the  samp,  it  will  seem  to  defeat  the  plaintiff  therein.  Phillips  v.  Qorham, 
17  N.  Y.  270;  Van  Deusen  v.  Sioeet.  51  N.  Y.  378;  Lattiii  v.  McCarty,  41 
N.  Y.  107;  Pitcher  v.  Hennessei/,  48  N.  Y.  422;  Mandeville  v.  Heynolds, 
68  N.  Y.  543.  Many  other  authorities  might  be  referred  to  in  support  of  the 
proposition,  and  tlie  question  is  not  now  an  open  one.  In  the  ejectment  ac- 
tion the  plaintiff  is  entitled  to  a  trial  by  jury.  If  the  plaintiff  in  this  action 
shall  fail  to  establish  her  claim,  Kearss  would  still  be  obliged  to  prosecute  his 
action  of  ejectment  to  recover  possession,  unless  same  was  voluntarily  surren- 
dered by  Mrs.  Bullard.  She  might  refuse  to  surrender,  and  perhaps  success- 
fully defend  the  ejectment  action  upon  the  ground  that  she  was  in  possession, 
holding  adversely  under  a  claim  of  title  at  the  time  the  plaintiff  took  his  deed, 
and  during  the  time  the  several  intermediate  conveyances  were  made  from 
ber  grantee,  Lewis  Bullard,  notwithstanding  she  should  fail  in  the  equity  ac- 
tion in  establishing  fraud  or  mistake  in  the  deed.  The  following  principles, 
applicable  to  this  case,  may  be  regarded,  I  think,  as  elementary:  Equity  will 
not  retain  an  injunction  restraining  the  prosecution  of  an  action  of  ejectment 
where  it  appears  that  the  complainant  has  a  good  defense  to  such  action,  and 
a  pending  injunction  restraining  such  action  or  proceeding  therein  will  be  dis- 
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solved  as  to  any  part  of  said  lands  the  title  to  which  can  be  determined  in  snch 
ejectment  action.  These  questions  were  considered,  and  the  doctrine  ap- 
proved, in  Savage  v.  Allen,  54  N.  Y.  458-46ai.  This  case,  as  appears  to  me, 
settles  the  question  adversely  to  the  position  of  the  plai  ntift  here.  Equity  will 
not  restrain  a  party  from  the  assertion  of  title  to  real  estate,  unless  the  case 
is  entirely  free  from  doubt,  since  to  do  so  is  to  deprive  the  claimant  of  posses- 
sion by  a  suspension  of  his  rights  in  a  summary  manner.  In  this  case  free- 
dom from  doubt  or  question  does  not  exist,  since  the  claim  of  the  plaintiff 
mast  be  satisfactorily  established  before  she  is  entitled  to  the  equitable  relief 
she  seeks.  Again,  it  is  a  salutary  rule  that  when  title  is  being  tested  in  an 
action  of  ejectment  in  a  court  of  law  having  jurisdiction  of  the  matter  the 
action  will  not  be  enjoined,  since  this  interference  would  be  repugnant  to  the 
clearly  established  principle  that  when  different  courts  or  the  same  court  hava 
or  has  concurrent  jurisdiction  the  right  to  determine  the  controversy  belongs 
to  the  tribunal  to  which  resort  is  first  had.  Stockton  v.  Williams,  1  Doug. 
(Mich.)  54.  In  the  action  of  ejectment,  as  before  shown,  the  defendant  can 
set  up  the  equitable  defense  of  fraud  or  mistalce  in  the  deed,  and,  if  she  suc- 
ceeds in  establishing  it,  that  will  terminate  the  suit  in  her  favor,  so  far  as 
this  question  is  involved.  If  she  fail,  the  plaintifF  will,  as  against  her.  have 
established  his  right  to  the  possession,  and  the  court  will  restore  the  same  to 
him. 

The  question  of  the  right  of  possession  is  the  only  one  involved.  So  far  as 
this  is  connected  with  or  rests  upon  title,  just  so  far  the  title  may  be  in  qaes- 
tion;  but  the  right  to  possession,  either  in  the  plaintiff  or  defendant,  may 
rest  upon  many  otiier  founds  besides  actual  title,  and  it  cannot  be  absolutely 
said  that  the  rights  of  either  party  in  this  regard  will  be  determined  In  the 
equity  action,  wiiatever  the  result  of  that  may  be.  When  the  rights  of  the 
parties  have  been  definitely  settled  by  a  court  of  equity,  It  may  interpose  and 
restrain  a  prosecution  of  an  action  of  ejectment,  brought  or  prosecuted  in  dis- 
regard of  these  rights.  Such  was  the  case  in  Bush  v.  Hicks,  60  N.  Y.  293. 
cited  by  the  learned  counsel  for  the  plaintiff.  I  have  not  been  referred  to  and 
am  not  aware  of  any  case  where  such  interference  has  been  permitted  when 
the  title  was  in  dispute  and  unsettled  and  undetermined.  An  order  will  be 
entered  dissolving  the  temporary  injunction,  with  $10  oosta  to  defendant 
Bearss. 

Mutual  Life  Ins.  Go.  op  New  Yobk  e.  Shipman  et  al. 
(Supreme  Court,  OeneraX  Term,  Pljth  Department.    January  11,  188Bl) 

DOWRB— ASSIOSMBNT— MOIITQAQE. 

A  widow  whose  dower  is  unasslgned  cannot,  by  mortgage  or  otherwise,  create  a 
charge  on  the  land  to  which  her  right  attaohes. 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  to  foreclose  a 
mortgage  executed  by  Elizabeth  L.  Campbell,  (wife  of  Joseph  Campbell,  and 
formerly  widow  of  Parson  G.  Shipman,)  individually  and  as  executrix  of  Ship- 
man's  estate.  The  defendants  are  the  children  of  Shipman,  who  became 
vested  with  the  estate  on  the  remarriage  of  their  mother.  Judgment  was 
rendered  for  the  defendants,  and  plaintiS  appeals. 

Argued  before  Babker,  P.  J.,  and  Bradley,  Haioht,  and  DwiaHT,  JJ. 

A.  H.  Harris,  for  appellant    A,  J.  Abbott,  for  respondent. 

DwioHT,  J.  The  action  was  to  foreclose  a  mortgage  of  S2,500,  made  by 
Elizabeth  L.  Camplieli,  (wife  of  Joseph  Campbell,  and  formerly  widow  at 
Parson  O.  Shipman,)  individually  and  as  executrix  of  Shipman,  in  which 
Campbell  joined.  By  the  will  of  Shipman  the  widow  and  executrix  was  em- 
powered to  mortgage,  lease,  or  sell  any  or  all  of  the  real  estate  of  the  de- 
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ceaspd  for  purposes  specified  in  the  will.  The  defendants  here  are  thecliil- 
dren  of  Sbipman,  who  became  vested  with  the  entire  estate  on  thi>  remarriage 
of  their  mother.  The  court  of  appeals  has  held,  on  an  appeal  from  a  former 
judgment  in  this  action,  that  the  power  above  mentioned  was  operative  at  the 
time  of  the  execution  of  the  mortgage  in  suit,  {Insurance  Co,  v.  Shipman, 
108  N.  Y.  19, 15  N.  £.  Rep.  58;)  and  the  only  issues  presented  on  the  new 
trial,  which  followed  tliat  decision,  were  whether  the  mortgage  was  made 
for  purposes  other  than  those  speciUed  in  the  will,  and  whether  the  plaintiff 
was  chargeable  with  notice  that  such  was  the  case.  At  the  time  of  the  mort- 
gage in  suit  a  prior  mortgage  of  91.500,  in  favor  of  the  Rochester  Savings 
Bank,  existed  on  the  same  property,  and  had  l3een  duly  recorded.  It  was  exe- 
cuted in  the  individual  name  of  Elizabeth  L.  Campbell,  described  in  the  mort- 
gage only  as  "Elizabeth  L.  Campbell,  formerly  Shipman."  It  did  not  recite 
nor  refer  to  the  power,  nor  to  the  will  in  which  it  was  contained.  At  the 
time  of  the  execution  of  that  mortgage  Mrs.  Campbell  had  unassigned  dower 
in  the  mortgaged  premises.  That  mortgage,  being  disclosed  by  the  seardi 
exhibited  to  the  agents  and  oflBcers  of  the  plaintiff  at  the  time  of  the  applica- 
tion for  the  loan  on  the  mortgage  in  suit,  was  by  them  required  to  be  dis- 
charged, and  was  in  fact  by  them  paid,  out  of  the  moneys  advanced  by  the 
plaintiff  on  the  latter  mortgage,  before  any  portion  of  such  moneys  was  paid 
to  the  mortgagor.  The  mortgage  to  the  Rochester  Savings  Bank  was  in  fact 
given  for  money  loaned  or  furnished  to  Campbell,  the  second  husband,  and 
not  for  any  of  tlie  purposes  specified  in  the  will.  The  facts  so  far  stated  are 
substantially  found  by  the  court  below  on  undisputed  evidence.  It  remained 
only  to  find  that  the  plaintiff  was  chargeable  with  notice  of  the  purpose  for 
which  the  savings  bank  mortgage  was  given,  in  order  to  defeat  the  plaintiff's 
mortgage  to  the  extent  of  the  money,  principal  and  interest,  paid  by  the  plain- 
tiff to  discharge  the  former  mortgage;  and  such  was  the  result  of  the  trial 
now  under  review.  The  trial  judge  held  that  the  unassigned  dower  of  Mrs. 
Campbell  was  such  an  estate  or  interest  in  the  land  as  to  give  to  the  dow- 
eress  a  right  to  create  a  charge  on  the  land,  by  mortgage,  irrespective  of  the 
power  granted  by  the  will ;  and  therefore  that  the  savings  bank  mortgage  was 
not  within  the  provision  of  the  statute  (1  Rev.  St.  p.  737,  §  124)  which  is  relied 
upon  by  the  plaintiff  as  giving  to  that  mortgage  the  effect  of  a  valid  execution 
of  the  power  held  by  the  mortgagor.  The  language  of  the  statute  is  as  fol- 
lows: "Every  instrument,  executed  by  the  grantee  of  a  power,  conveying  an 
estate  or  creating  a  charge  which  such  grantee  would  have  no  right  to  convey 
or  create  unless  by  virtue  of  bis  power,  shall  be  deemed  a  valid  execution  of 
the  power,  although  such  power  be  not  recited  or  referred  to  therein. "  It 
must  be  concedeil  that  without  the  benefit  of  this  statute  the  mortgage  to  the 
savings  bank  was  not  to  l>e  deemed  a  valid  execution  of  the  power,  but  was, 
of  itself,  notice  to  the  plaintiff  of  the  misappropriation  of  so  much  of  the 
moneys  advanced  by  it  as  was  applied  to  the  discharge  of  the  former  mortgage. 
The  question  in  this  case  is  therefore  narrowed  to  the  inquiry  whether  the 
unassigned  dower  of  the  mortgagor  was  such  an  estate  or  interest  in  the  land 
as  gave  to  ber  the  right  to  create  a  charge  thereon  by  way  of  mortgage.  This 
question  the  learned  judge  at  special  term  decided  adversely  to  the  plaintiff, 
on  the  authority  of  Payne  v.  Becker,  87  N.  Y.  153;  Pope  v.  Mead,  99  N.  Y. 
2U1,  1  N.  E.  Rep.  671;  and  Boslwiok  v.  Beach,  103  N.  Y.  414.  9  N.  E.  Rep. 
41.  We  do  not  regard  these  cases  as  sustaining  the  proposition  in  support 
of  which  they  are  cited.  As  we  apprehend  their  force,  they  go  no  further 
than  to  hold  that  the  unassigned  dower  of  a  widow  is  subject  to  sale  and 
transfer,  as  a  right  in  action,  and  can  Ije  reached  in  equity  for  her  debts,  and 
do  not  contravene  the  doctrine,  so  often  declared,  that  the  right  of  dower  be- 
fore assignment  is  a  mere  right  or  chose  in  action,  (Aikman  v.  Harsell,  98 
X.  Y.  186;)  that  it  constitutes  no  estate  in  the  lands  to  which  it  relates, 
(Laiorenoe  v.  Miller,  2  N.  Y.  245;  Scott  t.  Howard,  8  Barb.  319;)  that  it  is 
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not  subject  to  lease  or  mortgage,  (Marvin  v.  Smith,  46  N.  Y.  571;)  that,  al- 
though the  title  of  the  widow  is  consummate  upon  the  death  of  her  husband, 
she  is  not  seised,  but  the  heir;  and  she  consequently  claims  through  ber 
seisin,  (Latorence  v.  Miller,  supra;  citing  Cruise,  Dig.  tit.  "Dower,"  c.  3, 
§  1.)  There  seems  to  be  no  conflict  of  authority  on  this  question;  the  prin- 
cipal discussion  which  has  arisen  in  this  connection  being  whether  the  chose 
in  action  was  so  assignable  as  to  enable  the  assignee  to  bring  an  action  in 
his  own  name.  The  necessary  conclusion  from  the  authorities  is  that  while 
a  doweress,  with  unassigned  dower,  may  release  or  transfer  her  right  in  ac- 
tion by  any  form  of  conveyance  or  assignment  wliich  is  appropriate  for  that 
purpose,  she  cannot,  by  any  form  of  instrument,  convey  an  estate  in  or  create 
a  charge  upon  the  land  to  which  her  right  attaches,  because  she  has  no  estate 
in  the  land  upon  which  such  instrument  could  have  effect.  This  l)eing  tne 
case,  it  follows  that  the  mortgage  to  the  Rochester  Savings  Bank  was  to  be 
deemed  executed  by  the  mortgagor  by  virtue  of  the  power  of  which  she  was 
the  donee;  that  it  was  on  its  iacu  a  valid  execution  of  that  power;  and  tliat 
it  did  not  affect  the  subsequent  inortg^igee  with  notice  that  its  payment  whs 
a  misappropriation  of  the  funds  advanced  in  consideration  of  the  subsequeni 
mortgage.  There  is  no  evidence  in  the  case  before  us  of  other  facts  to  charire 
the  plaintiff  with  such  notice,  or  to  put  it  upon  inquiry  as  to  the  purpose  fur 
which  the  former  mortgage  was  given;  and  the  conclusions  of  law,  to  the  ef- 
fect that  the  plaintiff  is  chargeable  with  such  notice,  cannot  be  upheld.  For 
this  reason  the  judgment  must  be  reversed,  and  a  new  trial  granted.  All 
concur.  Judgment  reversed,  and  new  trial  granted,  with  costs  of  this  appeal 
to  abide  the  hual  award  of  costs. 


Briqgs  v.  Gakroli,. 
{SwpreTne  Court,  Oeneral  Term,  Fifth  Department    January  U,  1S89.) 

1.   WlLLfi — CONSTEUCTION — ^LbOACIM — ChaBOB  ON  liAHD. 

Bequests  of  money  to  the  amount  of  $4,500,  to  be  paid  after  testator's  debts  are 
all  paid,  and  within  a  specified  time  after  his  death,  his  personalty  at  the  time  of 
exaouting  the  will  being  only  tl,500  worth  of  farm  stock  and  implementB,  followed 
by  a  disposition  of  the  entire  residue  of  his  estate,  without  distinguishing  realty 
from  personalty,  become  a  charge  on  the  realty  on  exhaustion  of  tlie  personalty.* 
i.  Bame — Defect  of  FA.RTiBa — Waiver. 

In  an  action  to  charge  the  realty  with  one  of  such  bequests,  an  objection  tliat  the 
executrix  should  be  made  a  party  defendant  is  within  Code  Civil  Proc  N.  T.  1 4S9. 
which  provides  that  an  objeotion  for  defect  of  parties  is  waived  unless  taken  l^  de- 
murrer or  answer. 
(.  Same— CoMFLiAiNT— Land  Dbvibed— Pabtial  Auenation. 

Under  the  rule  that  parcels  of  land  sold  subject  to  the  same  Incumbranoe  will  be 
subjected  in  the  Inverse  order  of  their  alienaUon,  it  is  a  good  answer  to  an  objec- 
tion that  the  complaint  should  embrace  all  the  landsowned  by  testator  at  lids  death, 
that  a  parcel  not  embraced  had  been  alienated  by  the  devisees. 

Appeal  from  special  term,  Yates  county. 

Action  by  William  B.  Briggs,  by  his  guardian,  against  Peter  D.  Carroll  to 
charge  a  legacy  on  real  estate.  Judgment  for  plaintiff  and  defendant  appeals. 
Code  Civil  Troc.  N.  Y.  §  499,  cited  in  opinion,  provides  that  if  certain  ob- 
jections, including  inter  alia  an  objection  for  defect  of  parties,  be  not  taken 
by  answer  or  demurrer,  defendant  is  deemed  to  have  waived  them. 

Argued  before  Barker,  P.  J.,  and  Bradley,  Haigbt,  and  DwiesTt  JJ. 

M.  A.  Leary,  for  appellant.     G.  S.  Baker,  for  respondent. 

DwiOHT,  J.  The  action  was  to  charge  a  legacy  on  real  estate,  and  Judg- 
ment was  given  for  the  plaintiff.  The  text  of  the  will,  so  tar  as  importaut 
to  the  present  inquiry,  was  as  follows:   "First.  After  aU  my  debts  ar«  paid 

'As  to  when  a  legSOT  will  be  held  to  be  a  charge  on  land,  see  Smith  ▼.  Bmlth,  1  H.  Y. 
Supp.  (i43,  and  note;  In  re  Cocks'  Estate,  Id.  Wi. 
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and  discharged,  I  give  and  bequeath  to  my  Wife.  Lydia,  two  thousand  five 
hundred  dollars,  ($2,500.)  to  be  accepted  and  received  by  her  in  lieu  of  dower. 
To  loy  SOD,  Charles  W.  Best,  the  sum  of  (81,500)  fifteen  hundred  dollai-s. 
*  *  *  Second.  I  give  to  my  grandson,  W.  B.  Briggs,  the  sum  of  five 
hundred  dollars,  (6500,) — which  s»id  small  legacy  of  money  or  legacies  I  direct 
and  order  to  be  paid  to  the  respective  legatees  within  one  year  after  my  death. 
Third.  I  give  and  devise  all  the  rest,  residue,  and  remainder  of  my  real  and 
personal  estate,  goo<l8,  and  chattels,  of  what  nature  and  kind  soever,  to  my 
four  children,  *  *  •  to  be  divided  equally  between  tliem.  *  •  •" 
At  the  time  of  making  his  will  the  testator  was  the  owner  of  the  real  prop- 
erty described  in  the  complaint,  which  was  unincumbered.  His  personal 
propei-ty  at  that  time  was  of  about  the  value  of  $1,500,  and  consisted  wholly 
of  farm  stock  and  implements,  and  products  of  the  farm.  At  the  time  of  his 
death  he  was  the  owner  of  the  same  real  estate,  still  unincumbered,  and  of  an 
additional  parcel  of  87  acres,  on  which  he  had  paid  about  $700,  and  which 
was  incumbered  for  about  $1,700.—  the  balance  of  the  purchase  money.  His 
person-al  property  at  the  time  of  his  death  was  of  about  the  same  value,  and 
of  the  same  character  and  description,  as  at  the  time  of  the  execution  of  the 
will.  His  indebtedness  at  the  time  of  his  death,  aside  from  that  secured  by 
mortgage  on  the  37  acres,  exceeded  the  sum  of  $2,000;  while  the  legacies,  di- 
rected to  be  paid  within  one  year  after  his  death,  and  before  the  division  of 
the  residuary  estate,  aggregated  the  sum  of  $4,500.  These  facts,  to  which 
the  reasoning  of  the  court  in  the  case  of  McCom  v.  MoCom,  100  N.  Y.  511, 
S  N.  £.  Rep.  480,  seems  to  be  fully  applicable,  necessarily  lead  to  the  saitae 
conclusion  as  was  reached  in  that  case.  It  is  unnecessary  to  repeat  the  rea- 
soning referred  to.  It  has  been  substantially  employed  in  several  cases, 
both  before  and  since  that  of  McCom.  See  Hoyt  v.  Hoyt,  85  N.  Y.  142; 
acott  V.  Stebbim,  91  N.  Y.  605;  Brill  v.  Wri(/?U,  8  N.  Y.  St.  Bep.  814;  In 
re  Pettit,  13  N.  Y.  St.  Rep.  184;  Adkins  v.  Adkins,  Id.  193,— all  of  which 
may  be  distinguished  from  the  cases  of  Lupton  v.  Lupton,  2  Johns.  Ch.  614, 
and  Reynolds  v.  Reynolds,  16  N.  Y.  257.  The  decision  in  Lupton  v.  Lup- 
ton turned  wholly  on  the  terms  of  the  will,  the  fact  appearing  that  the  per- 
sonal property  was  amply  suflScient  to  pay  debts  and  legacies,  and  that  the 
executor  had  actually  received  the  legacies  in  question,  and  afterwards  wasted 
them.  And  in  Reynolds  v.  Reynolds  the  final  clause  of  the  will  was  a  de- 
vise and  bequest  of  all  his  real  and  personal  estate,  and  not  of  a  residue  or 
remainder.  From  the  above,  and  many  similar  cases,  the  doctrine  seems  to 
be  fairly  deducible,  and  thus  to  be  established,  that  where  the  elements  found 
in  this  case  concur,  viz.,  insufficiency  of  personal  estate  at  the  time  of  the 
making  of  the  will  to  pay  debts  and  legacies,  which  must  have  been  known 
to  the  testator;  legacies  given  after  the  payment  of  debts,  and  directed  to  be 
paid  within  a  time  specilied ;  then  a  disposition  of  the  residue  of  the  entire 
estate,  without  distinction  between  real  and  personal  property;  no  devise  of 
real  estate  except  of  such  as  may  fall  into  the  residue, — in  such  cases  the  lega- 
cies will  be  charged  on  the  real  estate,  the  personal  estate  being  exhausted. 
None  of  the  grounds  for  the  motion  to  dismiss  the  complaint  seem  to  have 
been  tenable.  The  objection  that  the  executrix  of  the  will  should  have  been 
made  a  party  defendant,  if  it  was  ever  available,  was  waived  by  not  being 
taken  either  by  demurrer  or  answer.  Code  Civil  Proc.  §  499.  The  objection 
that  the  complaint  should  have  embraced  all  the  lands  owned  by  the  testator 
at  the  time  of  his  death  is  answered  by  the  suggestion  that  the  37  acres  had 
been  first  alienated  by  the  parties  takipg  under  the  will,  under  the  familiar 
rule  in  equity  that  parcels  of  land  sold  subject  to  the  same  liens  or  incum- 
brances will  be  charged  therewith  in  the  inverse  order  of  their  alienation. 
The  judgment  was  correct  and  must  be  affirmed.  Judgment  affirmed,  with 
costs.    All  concur,  except  Bradley,  J.,  not  voting. 
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Obiswold  V.  Waskeb  «t  al. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department,    Jaanarjr  11,  U88.) 

Wills— CoNSTBUonoN—DuHATiON  of  Ewa™— Rbpuonant  Provisions. 

A  bequest  by  a  testator  to  his  wife  of  the  full  and  absolute  use  and  oontrol  of  an 
his  personal  estate,  to  be  used  and  enjoyed  tor  any  and  all  purposes  as  she  should 
see  St  to  use  in  the  repair  of  her  separate  estate  and  payment  of  hired  help,  with  the 
direction  that  a  sum  named,  or  more,  if  she  should  desire,  should  be  used  In  improT- 
ing  the  family  cemetery,  with  a  proTlsion  that  whatever  should  be  left  at  her  death 
should  go  to  a  person  named,  if  uving,  otherwise  to  testator's  heirs,  vests  the  abso- 
lute ownership  of  the  property  In  the  wife,  excepting  the  sum  to  be  ejcpended  on  the 
cemetery;  the  provision  limiting  the  portion  undisposed  of  at  the  wife's  death  be- 
ing inconsistent  with  the  absolute  power  of  disposition  given,  and  hence  void. 

Appeal  from  judgment  on  report  of  referee. 

The  rights  of  all  the  parties  to  this  action,  as  disclosed  upon  the  trial,  were 
based  u{)on  the  will  of  Manlej  Oriswold,  wlio  died  on  the  14th  day  of  Janu- 
ary, 1870.  The  will  bears  date  the  19th  day  of  November,  1869,  and  the  de- 
vising clauses  of  the  will  are  as  follows:  "After  all  my  lawful  debts  are  paid 
and  discharged,  I  give  and  bequeath  to  my  wife,  Laura  Oriswold,  all  the  real 
estate  of  which  I  may  die  seised  or  possessed,  in  the  village  of  Forestville. 
with  full  power  to  sell  and  convey  the  same  as  she  may  see  fit,  and  to  give  a 
deed  of  conveyance  thereof.  I  also  give  and  bequeath  to  my  said  wife  the  full 
and  absolute  use  and  control  of  all  my  personal  estate,  to  be  held,  used,  and 
enjoyed  by  her  as  she  sees  fit,  to  use  in  repairs  for  her  separate  estate,  to  pay 
hired  help,  as  well  as  to  repair  our  cemetery  lot,  erecting  a  family  monument 
thereon,  and  for  any  and  all  purposes  she  sees  fit  to  use  the  same  for.  And  I 
liereby  direct  that  she  shall  lay  out  the  sum  of  one  hundred  and  fifty  dollara 
on  the  lot  in  the  old  cemetery  in  which  my  father  and  mother  are  buried,  in 
erecting  a  monument  on  said  lut  for  my  father  and  mother  aforesaid,  and 
she  may  expend  more  if  she  sees  fit.  Wliatever  property  shall  be  left  at  the 
death  of  my  said  wife  I  give  and  bequeath  the  same  to  my  nephew  Benjamin 
Oriswold,  should  he  be  living  at  the  death  of  my  said  wife.  If  he  is  not  liv- 
ing, then  the  same  to  be  divided  equally  among  my  lieirs  at  law.  Likewise  I 
make,  constitute,  and  appoint  my  said  wife,  Laura  Oriswold,  to  be  the  execu- 
trix  of  this,  my  last  will  and  testament;  hereby  revoking  all  former  wills  made 
by  me."  At  the  time  of  his  death  the  testator  owned  a  parcel  of  land  in  the 
village  of  Forestville,  and  his  personal  estate  was  of  the  value  of  about  dl2,- 
000.  His  wife  survived  him,  and  he  left  no  children.  Benjamin  Oriswold, 
the  legatee  named  in  the  will,  was  his  nephew,  and  is  the  plaintiff  in  this  ac- 
tion. He  claims  that  the  wife  of  the  testator  took  a  life-estate  only  in  so 
much  of  the  personal  property  as  should  remain  after  devoting  so  much 
thereof  as  was  necessary  for  the  uses  and  purposes  specially  mentioned  in  the 
will.  The  action  whs  commenced  in  the  life-time  of  Mrs.  Oriswold,  and  she 
was  made  defendant,  and  the  complaint  charges  Ihat  she  had  in  fact  given 
and  conveyed  to  the  other  defendants  a  large  portion  of  the  personal  property, 
and  threatened  during  her  life-time  to  sell  and  dispose  of  the  balance,  for  tlie 
purpose  of  defeating  the  intention  of  the  testator;  which  was,  as  the  plaintiff 
alleges,  that  the  corpus  of  the  personal  property,  after  devoting  a  portion  of 
the  same  to  tlie  uses  mentioned  in  the  will,  should  be  his  property  and  estate. 
All  of  the  original  defendants  answered  the  complaint,  and  all  claim  that  the 
widow  of  the  testator  took  an  absolute  title  to  the  personal  property,  and  that 
she  had  a  right  to  sell  and  dispose  of  the  same.  She  admitted  in  her  answer 
that  at  the  time  of  the  commencement  of  the  action  she  was  in  the  possession 
of,  and  had  control  of,  a  large  portion  of  the  personal  property  bequeathed  to 
her.  It  was  also  admitted  by  the  other  defendants  that  they  bad  received 
from  Mrs.  Oriswold  a  portion  of  the  personal  property,  but  they  claime.1  it 
was  in  payment  for  services  rendered  to  her  at  her  request.  It  was  admitted 
that  the  testatrix  had,  before  the  commencement  of  this  action,  improved  the 
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cemetery  lot,  and  erected  the  monuments  as  directed  in  the  will.  The  plain- 
tiff demanded  judgment  that  a  receiver  be  appointed  of  the  property,  and  that 
an  injunction  issue  restraining  the  defendants  from  alienating,  transferring, 
or  giving  away  the  property,  and  that  the  defendants  Bodney  B.  and  Chester 
Scott  be  required  to  hand  over  to  the  receiver  so  much  of  the  propterty,  and 
the  avails  thereof,  as  they  have  received.  Mrs.  Griswold,  the  widow,  died 
after  the  commencement  of  the  action,  and  before  the  trial,  leaving  a  last  will 
and  testament,  and  the  defendant  Warner  has  been  appointed  the  adminis- 
trator of  her  estate  with  the  will  annexed,  and  upon  his  own  application  was 
substituted  as  defendant.  On  the  trial  the  counsel  for  the  plaintiff  proposed 
to  prove,  as  facts,  the  allegation  set  forth  in  the  complaint  before  stated;  and 
thereupon  the  defendants'  counsel  moved  that  the  complaint  be  dismissed, — 
claiming  that,  under  the  will,  the  widow  took  an  absolute  title  to  the  real  and 
personal  property;  and  the  referee  sustained  the  motion,  and  dismissed  the 
complaint. 

Argued  before  Barker,  P.  J.,  and  Bbadlet  and  Dwiqht,  J  J. 

/.  ff.  Jiecord,  for  appellant.  Holt  (£  Holt,  for  respondents  Warner  and 
Chester  Scott.    8.  B.  Fox,  for  respondent  B.  B.  Scott. 

Barker.  P.  J.,  {after  itating  the  faets  as  above. )  We  think  the  defend- 
ants' contention  is  supported  by  the  current  of  authorities,  and  clearly  so  by 
the  decisions  of  the  courts  of  this  state.  The  construction  which  has  been 
given  in  similar  provisions  in  other  wills  requires  us  to  bold  that  Mrs.  Oris- 
wold  took  an  absolute  and  unqualiQed  title  to  the  real  and  personal  property 
of  the  testator,  after  applying  so  much  of  the  personal  property  as  was  neces- 
sary to  carry  out  the  special  provisions  of  the  will  relative  to  the  erection  of 
monuments  on  the  cemetery  lots.  The  words  of  the  grant  are  sufUcient  to 
convey  a  title  in  fee  to  the  devisee  of  the  lands,  as  those  words  would  have 
vested  a  fee-simple  in  the  donee  without  the  aid  of  the  statute,  which  declares 
that  every  grant  or  devise  of  real  estate,  or  any  interest  therein,  shall  pass  on 
the  estate  or  interest  of  the  grantor  or  testator,  unless  the  intent  to  pass  a 
less  estate  or  interest  shall  appear  by  express  terms  or  necessary  implication. 
1  Rev.  6t.  p.  748,  §  1.  A  gift  of  land  by  will,  with  an  absolute  power  to  sell 
and  convey  the  same  by  the  devisee,  without  any  subsequent  provision  or 
words  to  qualify  the  power  to  sell,  is  a  gift  in  fee-simple.  That  case  is 
brought  within  the  rule  of  the  statute  making  all  devises  with  absolute  power 
of  disposal  in  the  devisee  gifts  in  fee. 

In  considering  the  other  question  presented,  whether  the  legatee  took  more 
than  a  life-estate  in  the  personal  property,  we  find  nothing  in  the  provisions 
of  the  will  which  controls  or  limits  the  right  of  the  legatee  to  use  the  same 
as  her  own  absolute  property,  except  the  provision  which  requires  her  to  use 
so  much  thereof  as  was  necessary  to  carry  into  effect  the  provisions  for  erect- 
ing monuments  on  the  cemetery  lots.  The  other  special  provisions  mentioned 
in  the  will,  by  which  the  legatee  was  at  liberty  to  apply  the  property,  were  for 
her  own  personal  benefit  in  repairing  her  separate  estate,  and  in  paying  the 
wages  of  persons  in  her  employ.  If  we  eliminate  from  the'clauses  of  the  will 
relative  to  tlie  bequests  of  the  personal  property  the  words  used  by  the  testa- 
tor in  giving  directions  for  the  special  uses  to  which  a  portion  of  the  personal 
property  was  directed  to  be  applied,  the  language  of  the  gift  would  read  as 
follows:  "I  give  and  bequeath  to  my  wife  the  full  and  absolute  use  and  con- 
trol of  all  my  personal  estate,  to  be  held,  used,  and  enjoyed  by  her  for  any  and 
all  purposes  which  she  sees  fit  to  use  the  same."  This  comprehensive  lan- 
guage vested  in  the  legatee  an  absolute  title,  and  gave  her  the  unqualiQed 
power  to  use  and  dispose  of  the  same  in  her  life-time,  or  to  bequeath  the  same 
by  will,  and,  if  she  did  neither,  then  the  same  would,  by  operation  of  law,  go 
to  her  next  of  kin,  unless  by  other  words  or  provisions  of  the  will  the  legal 
effect  of  these  words  is  changed  or  limited.  The  only  provision  indicating 
v.3N.y.8.no.8 — 44 


Digitized  by 


Google 


690  NEW  TOBK  aUPPLKHENT.  [Snp.Ct. 

any  Intention  on  the  part  of  the  testator  to  endow  hla  wife  with  less  than  an 
absolute  estate  in  Ids  personal  property  is  the  gift  over  to  bis  nephew,  which 
follows  the  bequest  to  his  wife,  and  is  expressed  in  thaee  words:  "Whatever 
property  shall  be  left  at  the  death  of  my  said  wife,  I  give  and  bequeath  the 
same  to  my  nepliew  Benjamin  Griswold,  should  he  be  living  at  the  death  of 
mysnid  wife."  It  isdoubtless  true,  as  the  plaintifF's  counsel  has  argued,  that 
the  unprofessional  mind,  accustomed  to  give  written  or  spoken  language  its 
ordinary  meaning  and  signiflcance,  would  anderstand,on  reading  the  entire 
will,  that  it  was  the  intention  of  the  testator  that,  if  any  of  the  property  re- 
mainedundispasedof  atthedeathof  his  wife,  the  same  was  to  go  to  his  nephew, 
the  plaintiff.  All  agree  that  a  provision  that  would  carry  into  effect  such  an 
intention  would  be  lawful,  for  it  is  well  established  that  a  remainder  may  be 
limited  upon  a  bequest  of  personal  property,  including  a  bequest  of  money. 
Smith  V.  Van  Ostrand,  64  N.  Y.  278.  As  has  already  been  stated,  by  the  rule 
adopted  in  this  state  for  the  construction  of  wills,  it  must  be  held  that  the  tes- 
tator  did  not  effectually  limit  the  estate  of  his  wife  in  the  personal  property  to 
a  life-estate  therein  by  the  gift  over  to  his  nephew.  In  Clarke  v.  LeHpp,  88 
N.  Y.  228,  the  rule  was  formulated  as  follows:  "That  when  the  words  of  the 
will  in  the  first  instance  clearly  indicate  a  disposition  in  the  testator  to  give 
the  entire  interest,  use,  and  benefit  of  the  estate  absolutely  to  the  donee,  it  will 
not  be  restricted  or  cut  down  to  any  less  estate  by  subsequent  or  ambiguous 
words  inferential  in  their  intent. "  The  testator,  in  maidng  the  bequest  to  his 
nephew,  instead  of  attempting  to  limit  the  power  conferred  on  bis  wife  to  use 
and  dispose  of  the  property  as  absolute  owner,  recognizes  that  she  had  sdch 
unqualified  right,  and  in  terms  confines  the  gift  to  his  nephew  to  so  much  of  the 
property  as  might  be  left  undisposed  of  at  her  death.  The  gift  of  the  re- 
mainder of  the  peraonal  property  to  the  last-named  legatee  ie  clearly  and  dis- 
tinctly expressed,  and  the  exact  intention  of  the  testator  not  left  in  doubt. 
The  situation  of  the  personal  property  on  the  death  of  the  wife  of  the  testator 
turns  out  to  be,  as  he  anticipated  it  might  be  on  the  happening  of  that  event, 
a  portion  of  the  same  remaining  not  disposed  of  in  her  life-time.  But  the 
provisions  of  the  will  giving  such  remainder  to  the  nephew  of  the  testator  is, 
as  the  cases  bold,  repugnant  to  the  gift  of  the  same  property  to  his  widow, 
and  for  that  reason  is  inoperative  and  void.  The  rule,  as  collected  from  the 
cases  decided  previous  to  the  case  of  CampbeU  v.  Beaumont,  91  N.  Y.  464,  is 
stated  in  the  opinion  in  that  case,  and  the  judge,  after  citing  several  of  the 
leading  authorities  on  the  subject,  said:  "In  all  these  cases  it  was,  in  sub- 
stance, held  that,  when  the  property  is  expressly  or  by  necessary  Implication 
to  be  spent  by  the  primary  legatee  at  his  pleasure,  a  further  limitation  isclearly 
hostile  to  the  nature  and  intention  of  the  gift."  The  provisions  of  the  will 
are  such  as  to  miike  acase  falling  within  the  rule  as  stated  by  the  court  in  that 
case,  and,  as  the  plaintiff's  claim  of  title  is  based  on  a  void  beqnest,  the  com- 
plaint was  properly  dismissed  by  the  referee. 

This  result  is  entirely  consistent  with  the  cases  cited  by  the  learned  counsel 
for  the  plaintiff.  In  Terry  v.  Wiggins,  47  N.  Y.  512, it  was  held  that  a  gift 
to  the  primary  devisee  in  the  will  then  under  consideration  was  for  her  life- 
time only,  with  a  rigitt  vested  in  her  to  sell  and  dispose  of  any  part  of  the 
property  during  her  life-time  for  her  use  and  maintenance,  and  that  she  had 
no  absolute  right  of  disposition,  and  for  that  reason  the  power  of  sale  was  lim- 
ited to  her  life-time,  and  so  much  of  the  real  estate  as  remained  unsold  at  the 
time  of  her  death  did  not  descend  to  her  heirs  at  law,  but  vested  In  the  ulti- 
mate devisee  named  in  the  will.  In  that  case  the  provision  of  the  will  under 
consideration  was  as  follows :  "  I  hereby  bequeath  to  my  wife,  Hannah  Youngs, 
all  real  and  personal  estate  and  effects  that  I  may  die  possessed  of,  for  her  own 
personal  use  and  maintenance,  with  full  power  to  sell  or  otherwise  dispose  of 
the  same  in  part  or  in  whole,  if  she  should  require  it,  or  deem  it  expedient  so 
to  do,  and,  after  her  decease,  the  residue  that  may  be  left  of  the  personal  and 
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real  estate"  was  given  to  adevisee  and  legatee  named.  The  real  pointdecided 
in  tbat  case  was  that  the  conditional  power  of  disposition  given  the  primary 
legatee  did  not  operate  to  enlarge  the  estate  into  a  fee.  In  Managan  v.  Flanr 
agan,  8  Abb.  K.  C.  413,  Ibe  gift  of  real  and  personal  property  was  as  follows* 
to-wit:  "(15)  One-third  of  all  the  rest  and  remainder  of  my  estate  to  mybe> 
loved  wife,  Jane,  in  lieu  of  duwer,  to  be  hers  absolutely,  and  the  use  of  all  the 
remainder  during  her  life,  and  the  portion  left  ot  such  remainder  to  bedistrib- 
uted  to  the  poor  of  St.  Peter's  Obiircb;"  and  it  was  held  tbat  the  gift  to  the 
widow  gave  her  the  right  to  dispose  of  the  property  devised,  in  any  mode  she 
saw  fit  daring  her  life-time,  bat  not  by  will,  and  therefore  did  not  render  the- 
gift  over  repugnant  and  void;  citing  the  case  of  Terry  v.  Wiggins,  nipra,  as- 
authority  in  support  of  the  construction  placed  upon  the  will.  The  case  of 
Tyson  v.  Blakie,  22  M'.  Y.  558,  does  not  support  the  plaintiff's  argument  in  any 
respect.  In  tbat  case  the  testator  directed  his  estate  to  be  converted  into- 
money,  which  be  bequeathed  generally  to  his  four  grandchildren,  but,  in  Aase 
one  of  them  whom  be  named  should  die  without  lawful  issue,  then  her  share  - 
was  to  be  divided  Among  the  survivors,  share  and  share  alike,  to  them,  their 
heirs  and  assigns.  It  was  held  there  was  no  repugnancy  betwemi  the  general 
bequest  to  the  granddaughter  and  a  provision  for  its  diversion  in  the  event  of 
her  death  without  issue;  that  as  to  her  it  was  an  absolute  gift,  to  be  defeated 
in  the  case  of  the  happening  of  the  contingency  mentioned,  anid  was  in  efCect 
an  executory  bequest  of  personal  property,  which  the  law  permits;  and  it  was 
there  affirmed  by  one  of  the  judges  that,  if  there  were  any  words  in  the  will 
importing  that  the  primary  legatee  might  consume  or  spend  the  full  sum  be- 
queathed to  her,  then  the  attempt  to  give  the  same  fund  to  another  would  be- 
repugnant  to  the  prior  disposition.  As  we  have  reached  the  conclusion  that 
the  referee  properly  dismissed  the  complaint  upon  the  merits,  it  is  unneces- 
sary to  answer  the  objections  made  by  the  defendants,  that  the  plaintiff  at- 
tempted to  make  out  a  case  for  relief  which  did  not  exist  at  the  time  of  the 
commencement  of  the  action,  and  is  based  on  facts  which  occurred  after  the 
commencement  of  the  action.  Judgment  afiBrmed,  with  costs  ot  this  ap- 
peal to  the  respondents,  to  be  paid  out  of  the  estate.    All  ooncar. 


Lajrawat  V,  Fischer  et  al. 
{Supreme  Cou/rt,  Oeneral  Term,  Fmtrth  Department.    July,  1888.) 

TBIAT — ObjECTIOKB  to  EviDBStOE — IXPESTECT  BiLi,  OF  PaRTICTLARS. 

An  objection  to  eyidenoe  on  the  ground  that  a  proper  bill  of  particulars  was  °no% 
served,  will  not  be  sustained,  where  the  defects  in  the  bill  ot  partioulars  served  ar* 
not  pointed  oufc. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Emily  Laraway  a^inst  Frederick  Fischer  and  others.  Defend- 
ants appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 
John  U,  Fulton,  for  appellants.    Frank  T.  Post,  for  respondent. 

Martin,  J.  In  Febrnary,  1885,  the  plaintiff  and  the  defendants  entered 
into  an  agreement  by  which  the  plaintiff  agreed  to  sell,  and  the  defendants  to 
purchase,  all  the  cherry  lumber  that  should  be  manufactured  by  the  plaintiff 
during  that  season.  The  defendants  were  to  pay  for  such  lumber  $75  per  thou- 
sand for  first  quality,  850  per  thousand  for  second  quality,  and  820  per  thou- 
sand fot  culls.  The  lumber  was  to  be  sawed  as  directed  by  the  defendants, 
and  delivered  in  New  Yorlt.  This  agreement  was  made  by  the  husband  of 
the  plaintiff  as  her  general  agent,  and  for  her.  All  the  cherry  lumber  manu- 
factured by  the  plaintiff  during  that  season  was  sawed  as  directed  by  the  de- 
fendants, and  delivered  to  them  under  the  foregoing  contract.  There  was  n» 
dispute  between  the  parties  as  to  any  of  the  lumber  delivered,  except  4,59& 
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feet  of  cherry  balusters,  S  by  3,  and  1,404  feet  of  cliei  ry  balusters,  2^  by  2}, 
which  the  plaintiff  delivered,  and  for  which  the  defendants  refused  to  allow 
more  than  840  per  thousand,  while  the  plaintiff  claimed  that  she  was  entitled 
to  975  per  thousand  for  such  as  was  of  the  first  quality,  and  $50  per  thousand 
for  such  as  was  of  the  second  quality.  This  lumber,  like  the  rest,  was  sawed 
HS  directed  by  the  defendants.  The  referee  found  that  1,999  feet  of  those  bal- 
usters were  first  quulity  of  cherry  lumber,  and  that  the  remainder  (4,000 
feet)  were  of  second  quality  of  cherry  lumber;  that  this  lumber  was  included 
in  the  contract  between  the  parties;  that  the  plaintiff  was  entitled  to  recover 
$109.96,  the  difference  between  the  price  agreed  upon  and  the  amount  allowed 
and  paid  by  the  defendants  thereon.  The  findings  and  conclusions  of  the 
referee  upon  this  question  seem  to  be  fairly  sustained  by  the  evidence,  and 
should,  we  think,  be  upheld. 

The  defendants  also  charged  the  plaintiff  with  822.80,  for  discount  on 
mo&ey  advanced  by  them  to  the  plaintiff,  and  deducted  that  amount  from  the 
value  of  the  lumber  furnished  under  the  contract.  This  deduction  was  based 
on  the  ground  that  there  was  an  agreement  that  such  deduction  should  be 
made,  and  also  that  it  was  the  custom  of  the  trade  to  charge  2  per  cent,  where 
such  advances  were  made.  As  to  the  agreement,  and  also  as  to  the  custom, 
the  evidence  was  confiicting.  Upon  such  evidence  the  referee  found  as  fol- 
lows: "I  fail  to  find  that  plaintiff  ever  agreed  to  pay  said  discount,  or  that 
she  had  knowledge  of,  or  dealt  with  reference  to,  such  custom.  I  find  that 
defendants  are  indebted  to  plaintiff  for  such  discount  so  held  back  in  the  sum 
of  822.80."  We  think  this  conclusion  was  justified  by  the  evidence,  and 
should  be  sustained.  It  was  conceded  on  the  trial  that  815,  one-half  of  the 
expenses  of  stacking  lumber  and  loading  cars,  was  due  from  the  defendants 
to  the  plaintiff.  The  foregoing  were  the  amounts  awarded  to  the  plaintiff  by 
the  referee.  Of  those  amounts  the  judgment  was  made  up.  We  cannot  say 
say  they  were  improperly  allowed. 

The  defendants  contend  that  the  referee  erred  in  admitting  any  of  the  evi- 
dence offered  by  the  plaintiff,  on  the  ground  that  a  proper  bill  of  particulars 
was  not  served  in  pursuance  of  a  demand  made  by  them .  A  bill  of  particulars 
of  the  claims  relieid  upon  by  the  plaintiff  was  served  upon  the  defendants. 
What  its  defects  were,  if  any,  are  not  pointed  out.  When  the  question  arose, 
the  referee  held  that  the  evidence  was  admissible.  There  was,  we  think,  no 
error  in  this  ruling  of  which  defendants  can  complain.  Bohulhoffv.  Aatocta- 
tion,  3  Civil  Froc.  B.  412.  See,  also,  Langdon  v.  Brown,  51  N.  Y.  Super. 
Ct.  367,  368;  Hoag  v.  Weston,  10  Civ.  Proc.  B.  92,  94;  9ebJuird  v.  Squier, 
10  N.  Y.  St.  Bep.  255. 

While  we  have  carefully  examined  the  other  exceptions  in  the  case,  we  have 
found  none  that  requires  special  consideration,  or  that  would  justify  a  reversal 
of  the  judgment  herein.  It  follows,  therefore,  that  the  judgment  should  be 
aflirmed,  with  costs.    All  concur. 


Steele  v.  Gunn  et  al. 
{Svpreme  Court,  Oeneral  Term,  Fourth  Department.    Jnly,  188S.) 

Attornbt  and  Clibst—Miscosduot— Contempt. 

By  Code  Civil  Proc.  N.  Y.  {  14,  a  court  of  record  has  power  to  panish,  by  fine  and 
imprisonment,  or  either,  an  attorney  appointed  to  perform  a  service,  for  disobedi- 
ence to  a  lawful  mandate  by  which  a  right  of  a  party  to  an  aotion  may  be  prejadioed, 
etc.  Section  2284  declares  that,  where  it  is  not  shown  that  aotaal  Injury  has  been 
produced,  a  fine  must  be  imposed,  not  exceeding  costs  and  $350  in  addition;  and  by 
section  23S5,  where  it  is  yet  in  the  power  of  the  offender  to  perform  the  duty,  he 
shall  be  imprisoned  until  performance  and  payment  of  the  fine.  An  attorney 'who 
was  appointed  referee  to  sell  in  mortgage  foreclosure  was  required  by  order  to  pay 
the  surplus  to  the  treasurer,  to  file  his  report,  and  pay  $10  costs,  but  neglected  to  do 
BO.  Held,  that  an  order  adjudging  him  guilty  of  contempt,  prejudicing  the  r^bts 
of  a  party,  etc.,  and  fining  him  $25  and  costs,  and  directing  his  oonumUnent  nntii 
payment  and  compliance  with  the  first  order,  was  proper. 
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Appeal  from  special  term,  Herkimer  county. 

Action  by  Francis  E.  Steele  against  Robert  Gunn,  by  guardian,  etc.,  and 
others.  Milton  Ballard,  who  was  Hppointed  referee  to  sell,  etc.,  was  required 
by  order  to  pay  the  surplus  to  the  treasurer,  file  bis  report,  and  pay  $10  costs. 
Neglecting  to  do  so,  he  was  adjudged  guilty  of  contempt,  and  appeals. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Martin,  JJ. 

M.  Ballard,  for  appellant.    George  8.  Hooker,  for  respondent. 

Martin,  J.  A  decree  of  foreclosure  was  granted  in  this  action,  and  the 
appelliint,  an  attorney  of  this  court,  was  appointed  a  referee  to  sell  the  mort- 
gaged premises.  The  premises  were  sold  by  him,  and  deeds  were  executed 
ami  delivered  to  the  purchasers.  After  paying  the  mortgage  debt  and  the 
plaintiff 's  costs,  there  remained  in  the  appellant's  hands,  of  the  purchase  price 
received  by  him,  about  the  sum  of  9185  or  $200.  The  appellant  neglected  to 
pay  the  surplus  in  his  hands  to  the  county  treasurer,  or  to  file  bis  report  of 
sale.  On  the  14tb  day  of  October,  1887,  a  special  term  of  this  court,  on  no- 
tice to  the  appellant,  made  an  order  requiring  him,  within  10  days  after  per- 
sonal service  upon  him  of  a  copy  of  such  order,  to  pay  such  surplus  to  the 
treasurer,  to  file  his  report,  and  to  pay  the  guardian  of  the  respondent  910  costs 
personally.  A  certified  copy  of  this  order  was  served  on  the  appellant  per- 
sonally, October  21,  1887,  and  the  respondent's  guardian  demanded  of  the  ap- 
pellant that  he  file  his  report,  pay  such  surplus  to  the  treasurer,  and  pay  the 
$10  costs.  The  appellant  complied  with  none  of  the  requirements  of  that  or- 
der. On  November  29,  1887,  a  further  order  was  procured,  requiring  the  ap- 
pellant to  show  cause,  before  a  special  term  of  this  court  appointed  to  be  held 
at  Herkimer,  December  13,  1887,  why  he  should  not  be  punished  for  con- 
tempt in  disobeying  the  order  of  October  14th.  Upon  the  return  of  such  or- 
der to  show  cause,  the  appellant  appeared  by  attorney.  After  bearing  said 
motion,  the  court  made  an  order  whereby  it  was  adjudged  that  the  appellant 
was  guilty  of  the  contempt  charged,  and  that  it  was  calculated  to,  and  actually 
did,  defeat  impair,  impede,  and  prejudice  tlie  rights  and  remedies  of  the  re- 
spondent; and  it  was  then  ordered  that  a  fine  of  $25  be  imposed  upon  the  ap- 
piellant  for  his  misconduct,  and  in  addition  thereto,  and  as  a  further  fine,  that 
he  should  pay  to  George  S.  Hooker,  attorney  and  guardian  ad  litem  for  said 
Bobert  Gunn,  the  costs  and  expenses  of  the  proceeding,  amounting  to  the 
sum  of  934«  and  sheriff's  fees ;  and  that  he  should  stand  commuted  to  the 
county  jail  of  Jeffei-son  county  until  he  should  pay  such  fine,  and  comply 
with  the  terras  of  the  former  order.    From  the  last  order  Ballard  appealed. 

"A  court  of  record  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by  which  a  right 
or  remedy  of  a  party  to  a  civil  action  or  special  proceeding,  pending  in  the  court, 
may  be  defeated,  impaired,  impeded  or  prejudiced,  in  either  of  the  following 
cases:  (1)  An  attorney,  counselor,  clerk,  sheriff,  coroner,  or  other  person,  in 
any  man  ner  d  uly  selected  or  appointed  to  perform  a  j  udicial  or  ministerial  serv- 
ice, for  a  misbehavior  in  his  oSice  or  trust,  or  for  a  willful  neglect  or  violation  of 
duty  therein,  or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties  of  such  a  judge. " 
Code  Civil  Troc.  §  14.  "And,  where  it  is  not  shown  that  such  an  actual  loss 
or  injury  has  been  produced,  a  fine  must  be  Imposed,  not  exceeding  the  amount 
of  the  complainant's  costs  and  expenses,  and  9250  in  addition  thereto,  and 
must  be  collected  and  paid  in  like  manner."  Code  Civil  Froc.  §  2284.  "Where 
the  misconduct  proved  consists  of  an  omission  to  perform  an  act  or  duty, 
which  it  is  yet  in  the  power  of  the  offender  to  peform,  he  shall  be  imprisoned 
only  until  he  has  performed  it,  and  paid  the  fine  imposed.  In  such  a  case, 
the  order  and  the  warrant  of  commitment,  if  one  is  issued,  must  specify  the 
act  or  duty  to  be  performed,  and  the  sum  to  be  paid. "  Code,  §  2285.  The 
provisions  of  sections  2284  and  2285  are  applicable  to  proceedings  under  sec- 
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tiou  14,  Code  Civil  Proc  g  2266.  It  seems  quite  ownifest  that  the  proceed- 
ings which  resulted  in  the  order  appealed  from  were  justified  by  the  provis- 
ions of  the  Code,  and  that  the  order  should  be  sustained.  People  r.  BrowH, 
45  HuOt  820.  No  error  in  tliis  proceeding  ii  claimed  or  pointed  out  by  Uic 
appellant  which  would  justify  a  reversal  of  the  order  appealed  from.  We 
think  the  order  was  proper,  regular,  and  justified  by  the  statute,  and  that  it 
should  be  affirmed,  with  costs.  Order  affirmed,  with  910  costs,  and  printing 
idisbursements.    All  concur. 


Cajcpbell  0.  Kew  Tork  Csmrt.  &  H.  R.  B.  Co. 
(Svftreme  C«urt,  CfaneraX  Term,  Fou/rOi  Department   July,  1888.) 
i.  |t»»Tj/>n>  CoMMinas-^AcoiDBXTB  AT  Cbobsinsb— Fbovikob  of  Jcxr. 

Where  plaintUtandUa  wttnesses  testUy  that  no  bell  was  rung  or  wbtotle  sounded 
by  defendant's  train  as  It  approached  the  crosstng.  some  of  the  witnesses  listening 
tor  sach  rtgnais,  anfl  others  Ming  in  a  poiltioh  \raere  they  would  or  might  have 
beard  them,  while  defendant's  witneeMs,  employes  on  the  train,  and  others,  taa- 
tUy  tiukt  the  beU  was  rung,  the  question  of  defendant's  aegUgenoe  is  for  the  J  wy. 
Jl  SjlIcb — CosTaiBirToaT  KEOuosiKnc — CoirrucTiNa  Evidekcb. 

Flalntiflt  testified  that  he  was  endeavoring  to  prevent  a  cow  from  croeslng  the 
track,  and  his  attention  was  somewhat  engaged  in  that  effort ;  that  he  looked  and 
Usteaed  b«ft>i*  going  u^on  the  track,  batheard  no  signal;  that  an  engine  was  near  the 
'  orasalBg,  Uie  eaoapiag  steam  from  which  totally  prevented  his  seeing  the  approaoh> 
Ing  trun.'  Defendant's  evidence  was  to  the  effect  that  plalatUf  either  heedlessly  ' 
ran  upon  the  track  without  looking,  listening,  or  adopting  any  other  means  to  dls- 
oovar  the  txatB,  or  (bM,  seeing  it,  he  reeklessly  attempted  to  oroas  before  it.  HelA, 
that  the  question  «t  oontributory  negUgenoe  was  properly  submitted  to  the  ]nry.> 
"t.  Bamb— £XTBjrr  o»  IsnrBT— Tasnuoirr  or  Fktsioiah. 

Eridenoe  of  physieians  as  to  the  permanency  of  plainUfTs  injuries  is  admissible.' 

Appeal  from  eircail  court,  Herkimer  county. 

Action  by  William  Campbell  against  the  New  York  Centnl  St  HndaOB 
Biver  BailroBd  Company  to  recover  damages  for  personal  injarles.  Judg^ 
ment  was  entered  on  a  verdict  in  favor  of  plaintiff  for  85,220.76,  and  costs, 
from  which,  and  an  order  denying  a  new  trial,  defendant  appeals. 

Argued  before  Haboim,  P.  J.,  and  Martin  and  Follett,  JJ. 

C.  D.  Pnaoott,  for  appellant.    Joseph  J.  DtuUeeton,  Jr.,  for  respondent 

Martin,  J.  On  the  16tb  day  of  November,  1884,  the  plaintiff  was  injured 
by  a  train  on  the  defendant's  railroad.  The  injury  occurred  at  s  highway 
crossing  near  the  defendant's  station  at  Frankfort,  N.  Y.  The  evidence  was 
<iontlicting  as  to  the  circumstances  under  which  the  plaintiff  was  injured. 
The  plaintiff  claimed,  and  his  evidence  tended  to  show,  that  his  injury  was 
occasioned  solely  by  the  negligence  of  the  defendant,  nnacoompanied  by  any 
negligence  on  his  part  wliich  contributed  thereto.  On  the  other  hand,  the 
<lefendant  contended,  and  introduced  evidence  which  tended  to  prove,  tliat  it 
was  free  from  negligence,  and  that  the  plaintiff's  injury  was  the  result  of  his 
own  carelessness.  Hence  it  will  be  seen  that  both  thequeetion  of  the  defend* 
■ant's  negligence  and  the  question  of  the  plaintiff's  contributory  negligence 
were  directly  in  issue. 

The  negligence  imputed  to  the  defendant  was  that  it  omitted  to  sound  its 
whistle  or  ring  its  bell  as  its  train  approached  the  crossing  where  the  injury 
occurred.    The  plaintiff  testified  that  he  listened  for  the  signal  of  an  approacl^ 

■  Respecting  the  duty  of  the  traveler  to  look  and  listen  before  attempting  to  cross  a 
cailioaa  track,  and  his  contributorv  negligence  for  injuries  received  thereat,  see  How- 
ard V.  Railway  Co.,  1  N.  Y.  Supp.  K8,  and  note-  Harder  v.  Railroad  Co.,  2  N.  Y.  Snpp. 
70,  and  note;  Duame  v.  Railway  Co.,  (Wis.)  40  N.  W.  Rep.  8M,  and  note;  Eain  T.  RaU- 
TtmA  Co.,  ante,  811,  and  cases  cited. 

■As  to  the  admissibility  of  expert  testimony  concemingthe  probable  result  of  per- 
gonal injuries,  sea  Peterson  v.  Railway  Co.,  (Minn.)  89  N.  W.  Rep.  485,  and  note;  Oani- 
«nl  V.  Haiiroad  Co.,  »  N.  T.  Supp.  470 ;  Railroad  Co.  v.  Crist,  (Ind.)  10  N.  E.  Bep.  SUH 
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ing  train,  but  that  none  was  given.  He  also  calls  several  otiier  witnesses, 
whose  testimony  was  to  tlie  effect  that  no  wbiatle  was  sounded  or  ttell  rung. 
Some  of  these  witnesses  testified  to  having  listened  for  the  sound  of  the  l)ell 
or  whistle,  while  the  e>ridence  of  others  was  tbut  their  position  was  such  that 
they  would  or  might  have  heard  such  a  signal,  if  one  had  been  given,  and  all 
testified  that  they  heard  neitlier  whistle  nor  bell.  The  defendant,  however, 
called  several  witnesses,  consisting  of  its  employes  in  charge  of  the  train,  and 
others,  who  testiQed  positively  tliat  the  bell  was  rung.  Under  these  circum- 
stances, whether  the  defendaat  was  negligent,  by  omitting  to  soand  its 
whistle  or  ring  Its  bell  as  it  approafibed  this  crossing,  was  clearly  8  qnestion 
of  fact  for  the  jury.  Qreany  v.  Raflro.ad  Co.,  101  N.  Y.  419,  5  N.  E.  Bep. 
425;  Halaey  v.  Railroad  Co..  12  N.  Y.  St.  Rep.  319. 

oil  the  question  of  the  presence  or  absence  of  contributory  negligence  on 
plaintift's  part,  evidence  was  given  by  Xxttt  parties.  The  plaintiff  testified 
that  at  the  time  of  his  injury  be  was  trying  to  prevent  a  oaw  trom  creasing 
dafeodimt's  track  at  that  point;  tbat  his  attention  was  sotoewhat  engaged  in 
Ills  effort  to  do  so;  that  before  tie  entered  upon  the  defendant's  track  he  both 
looked  and  listened,  but  as  no  signal  was  given,  he  heard  nothing;  that  at  the 
time  another  of  defendant's  engines  was  near  thia  crossing,  from  wliioh  steam 
was  escaping  to  an  extent  that  totally  prevented  his  seeing  the  approaching 
train,  and  hence  bis  sense  of  sight  was  unavailable  to  prevent  the  accident. 
Hts  olalva  was  that  be  was  expecting  a  train,  that  he  was  on  tlie  alert,  em- 
ployed all  his  senses,  and  made  every  reasonable  effort  to  discover  if  a  train 
was  approaching,  and  tbat  his  failure  to  do  so  was  not  owing  to  any  n^eot 
on  liis  part,  but  was  attribntable  8<dely  to  ttie  defendant's  negligent.  Tbe 
evidence  of  the  defbndant  was  to  tbe  effect  that  the  plaintiff  either  heedlessly 
ran  upon  tbe  track  without  looking,  listening,  or  adopting  any  other  n>eans 
to  discover  tbe  presence  ot  the  making  train,  or  that,  seeing  It,  lie  recklessly 
attempted  to  cross  before  It,  and,  misealcnlating  his  ability  to  do  so,  was 
strnek  by  it,  and  injured.  Upon  tbis  evidence  tbe  comrt  submitted  to  the  juiy 
tbe  question  whether  the  accident  occurred  under  tbe  ciieamstances  dalmed 
by  the  plaintiff,  or  whether  It  occurred  in  the  manner  claimed  t^  tbe  defend- 
ant, and,  in  substance,  charged  them  that.  It  it  oeenrred  as  defendant  claimed, 
tlie  plaintiff  oould  not  recover,  but,  if  it  ooeurred  in  the  manner  claimed  by  the 
plaintiff,  then  it  was  for  tbem  to  determine  whether  or  not  tbe  plaintiff  was 
guilty  of  contributory  negligence.  We  think  the  learned  trial  judge  was 
right  in  thus  submitting  the  question  to  tbe  jury.  Contributory  negligence 
is  a  qoestion  of  fact,  and  should  be  left  to  tbe  jury,  unless  it  so  dearly  ap- 
pears from  the  circumstances  or  uncontradicted  evidence  as  to  leave  no  infer- 
ence of  fact  in  doubt.  It  is  only  in  very  exceptional  cases  that  it  can  be  ad- 
Judged  as  a  necessary  legal  conclusion  from  the  facts  found.  Where,  in  an 
action  like  this,  there  is  any  evidence,  direct  or  inferential,  of  care  or  caution 
on  the  part  of  the  person  injured,  the  question  of  contributory  negligence  is 
for  the  jury.  HaUey  v.  Railroad  Co.,  supra;  Staokus  v.  Railroad  Co.,  79 
N.  Y.  464;  ffraany  v.  Railroad  Co.,  101  N.  Y,  419.  5  N.  E.  Rep. 425;  Sherry 
V.  Railroad  Co.,  104  N.  Y.  662,  TO  K.  E.  Uep.  128. 

We  think  the  court  committed  no  error  in  refusing  to  nonsuit  tbe  plaintiff, 
and  that  it  properly  submitted  tbe  question  of  tbe  plaintiff's  contributory  neg- 
ligence to  tbe  j  ury .  Nor  do  we  thi  nk  the  defendant's  exception  to  tbe  evidence 
of  physicians,  as  to  the  permanency  of  the  plaintiff's  injury,  was  well  taken. 
The  ruling  of  tbe  court  seems  to  be  fuUysnstained  by  the  authorities.  Strohm 
V.  RailroadCo.,  96M.  Y.  305;  Jotksv.  Railroad  Co.,  40Hun,  349,  350.  Tliern 
were  no  other  rulings  which  require  special  consideration.  We  have  been 
unable  to  discover  any  error  committed  on  tbe  trial  that  would  require  or  jus- 
tify a  reversal  of  the  j  ad  gment  and  order  appealed  from.  Judgment  and  order 
aflSrmed,  with  costs.    All  concur. 
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Esmond  v.  EmosLST. 
(Supreme  Court,  General  Term,  Fourth  Department.    July,  1888.) 

1.  Fbinoipai.  akd  Aobnt— Action  vob  ComnssioNS— Suppicibkot  of  EriDENcs. 

In  an  action  by  a  real-estate  broker  aeainst  a  married  woman  for  commissions, 
there  was  eTidence  that  defendant's  hosbaod,  as  har  agent  and  in  her  presence, 
Mnplcyed  plaintill  to  sell  certain  property  on  an  agreed  oommission;  that  plaintiff 
•ooordingly  entered  Into  negotiations  with  one  D.,  but  that,  pending  suoh  negotia- 
tions, defendant,  who  had  learned  of  the  desire  of  D.  to  purchase  the  property 
through  plaintill,  sold  to  him  in  person,  without  signifying  in  any  way  that  the 
agreement  between  her  and  plaintiff  was  at  an  end.  iSefendant  introduces  evidence 
tending  to  contradict  plaintiff's  evldenoe.  Held,  that  a  verdiot  for  plaintiff  would 
not  be  disturbed. 

9.  Tbiai^— iNSTBDOTioys— Rbfusal  to  Chasqb. 

It  is  not  error  to  refuse  to  charge  in  the  particular  language  of  a  request,  where 
the  same  matter  has  already  been  given  in  another  charge. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Joseph  Esmond  against  Lucia  C.  Eingsley.  Defendant  appeals 
from  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

Argued  before  Martin  and  Follett,  JJ. 

/.  B.  Kline,  for  appellant.    T.  K.  Fuller,  for  respondent. 

Martin,  J.  This  was  an  action  to  recover  the  plaintiff's  commission,  as  a 
real-estate  broker,  for  the  sale  of  a  bouse  and  lot  situated  in  the  city  of  SyrH- 
cuse.  The  plaintiff  claimed,  and  on  the  trial  introduced  evidence  which  tended 
to  show,  that  the  defendant's  husband  was  her  agent;  that  be,  in  the  presence 
of  the  defendant,  employed  the  plaintiff  to  sell  the  property  In  question  for  an 
agreed  commission  of  2  per  cent. ;  tliat,  in  pursuance  of  such  employment, 
the  plaintiff  mnde  diligent  efforts  to  sell  tlie  property  to  several  persons, 
among  whom  was  oue  Danziger;  that  he  had  several  negotiations  witli  bim 
in  regard  to  selling  him  the  plaintiff's  house  and  lot.  in  each  of  which  be  ex- 
pressed a  desire  and  purpose  to  purchase  it  if  the  amount  of  the  purchase  price 
could  be  agreed  upon;  that  these  negotiations  continueil  up  to  within  one 
week  of  the  sale,  when  the  defendant,  without  withdrawing  the  property 
from  the  plaintiff's  bands,  or  in  any  way  withdrawing  from  or  terminating 
the  agreement  between  them,  sold  the  property  to  Danziger  for  S12,000;  that 
Danziger  purchased  it  through  Cowie  &  Ck)peland,  who  were  acting  as  agents 
for  him  in  making  such  purchase;  that  the  defendant's  knowledge  of  the  de- 
sire of  Danziger  to  purchase  this  property  was  derived  from  the  plaintiff,  who 
stated  to  the  defendant,  or  her  husband,  that  he  was  trying  to  effect  a  sale  of 
the  property  to  Danziger,  and  informed  him  of  the  negotiations  had  between 
them  in  relation  to  it.  These  several  claims  of  the  plaintiff  were  denied  by 
the  defendant,  and  she  gave  evidence  which  tended  to  disprove  them,  and  to 
contradict  the  evidence  given  by  the  plaintiff.  The  court  submitted  to  the 
jury  the  questions:  First,  whether  the  defendant's  husband  was  the  author- 
ized  agent  of  the  defendant  in  the  matter  of  the  sale  of  this  property  and  the 
employment  of  the  plaintiff;  neoond,  whether  the  employment  of  the  plaintiff 
continued  until  the  time  of  the  sale ;  third,  whether  the  efforts  of  the  plain- 
tiff were  the  procuring  cause  of  the  sale  to  Danziger.  Upon  all  these  ques- 
tions the  jury  found  in  favor  of  the  plaintiff  upton  evidence  sut&cient  to  sus- 
tain their  verdict.  The  charge  of  the  learned  judge  was  full,  fairly  presented 
to  the  jury  the  questions  to  be  decided  by  them,  and  correctly  stated  the  law 
applicable  to  the  case.  There  was,  we  think,  no  error  in  his  refusal  to  charge, 
or  in  bis  modifled  charge  of  the  requests  submitted  to  liim  by  the  defendant. 
He  had  already  charged  properly  upon  all  the  matters  referred  to  in  such  re- 
quests, and  WHS  not  required  to  charge  the  same  propositions  a  second  time, 
or  to  charge  in  the  particular  language  of  the  defendant's  requests.  Conleg 
V.  Meeker,  85  N.  Y.  618;  Raymond  v.  Richmond,  88  N.  Y.  67L    The  recov- 
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eiy  in  this  case  is,  we  think,  tally  sustained  by  the  cases  of  Lloyd  v.  Mat- 
thevDS,  51 N.  Y.  124;  Martin  v.  Silliman,  53  N.  Y.  615;  Stusdorf  v.  Schmidt, 
55  N.  Y.  319;  and  not  in  conflict  with  any  doctrine  established  by  the  cases 
of  Wylie  v.  Bank,  61  N.  Y.  415;  Fraser  v.  Wyokof.  63  N.  Y.  445;  or  Sib- 
bald  V.  Iron  Co.,  83  N.  Y.  878.  A  careful  examination  of  the  evidence  and 
exceptions  in  this  case  has  failed  to  disclose  any  error  which  requires  or  would 
justify  a  reversal  of  the  order  and  judgment  appealed  from.  Order  and  judg- 
ment affirmed,  with  costs.    All  concur. 


CooFKB  0.  Gannett  et  al. 
(Supreme  Court,  General  Term,  Fourth  Department    July,  1888.) 

MUfBB  AKD  SbBVABT— DlSCHABSB  OV  BkrTAHT— BviDIMOa. 

Plaintiff,  who  was  hired  to  work  eight  montha  for  defendants  on  their  farm,  was 
directed  by  one  of  defendants  to  get  some  water,  and  refused,  when  the  defendant 
told  her  son  to  take  the  horses  from  plaintiff,  which  he  did,  and  plaintiff  soon  after 
left,  and  did  not  retnm  to  work.  Held,  that  the  evidence  did  not  show  a  discharge 
of  plaintiff. 

Appeal  from  Jefferson  county  court. 

Action  by  James  H.  Cooper  against  Emmett  B.  Oannett  and  Margaret  A. 
Gannett.  Defendants  appeal  from  a  judgment  of  the  county  court  terming 
a  judgment  of  a  justice  of  the  peace,  with  costs. 

Argued  before  Hakdin,  P.  J.,  and  Martin  and  Foixbtt,  JJ. 

Watson  M,  Rogers,  for  appellants.    John  Lansing,  for  respondent. 

Martin,  J.  The  judgment  in  this  case  seems  to  be  unsupported  by  the 
evidence.  The  action  was  for  the  breach  of  a  contract  whereby  the  defend- 
ants employed  the  plaintiff  to  work  tor  them  on  their  farm  for  the  period  of 
eight  months,  at  $20  per  month.  The  plaintiff  alleged  that  he  worked  for  the 
defendants  under  this  contract  from  March  4,  1884,  to  June  14th  of  the  same 
year,  when  he  was  wrongfully  discharged  by  them.  The  proof  failed  to  show 
the  plaintiff's  discharge.  The  evidence  was  that  one  of  the  defendants  asked 
the  plaintiff  to  get  some  water;  that  he  refused  to  do  so;  that  she  then  cold 
her  son  to  take  the  horses  away  from  the  plaintiff,  which  he  did;  and  that  the 
plaintiff  soon  after  left,  and  never  returned  to  work  for  the  defendants.  This 
falls  far  short  from  establishing  a  breach  of  the  contract  on  the  part  of  the  de- 
fendants. The  contract  between  the  paiiiies  was  an  entire  contract  for  the  pe- 
riod of  eight  months,  and  the  plaintiff  was  not  entitled  to  recover  until  he  had 
fully  performed  on  bis  part,  unless  the  contract  was  rescinded  before  the  com- 
pletion of  the  term  by  the  wrongful  dismissal  of  the  plaintiff.  McMillan  v. 
Vanderlip,  12  Johns.  165;  Reab  v.  Moor,  19  Johns.  337;  Wolfe  v.  Howes,  20 
N.  Y.  200;  Tipton  v.  Feitner,  Id.  429;  Jenkins  v.  Wheeler,  '42  N.  Y.  645. 
653.  The  plaintiff  alleged  that  the  contract  was  thus  rescinded,  but  his  proof 
failed  to  establish  that  fact.  We  are  of  the  opinion  that  the  evidence  was 
insufficient  to  sustain  the  judgment  rendered  by  the  justice,  and  that  the 
county  court  erred  in  not  reversing  such  judgment.  Judgment  of  the  county 
court  and  of  the  justice  reversed,  with  costs.    All  concur. 


Tbnnant  v.  Gut  et  al. 

{Supreme  Court,  Oeneral  Tenii,  Fourth  Department.    Jnly,  1888.) 

FABTintBSHiP— AooouiTTiiia — AsMissioKB — Atermentb  in  Fobmek  Action. 

In  an  action  by  the  assignee  of  one  partner  for  an  accounting  with  his  copartners, 
defendants  are  not  concluded  by  an  allegation  made  by  them  in  another  action  as 
to  the  amount  contributed  to  the  firm  by  plaintiff's  assignor. 
Sams— Failubb  to  Dbnt  Allf.oations. 

Omission  to  deny  an  allegatiou  that  plaintiff's  assignor  put  into  the  firm  about 
18,000  is  not  an  admission  precluding  defendants  from  showing  that  the  amount  ad- 
vanced was  less  than  that  shown  by  plaintiff's  evidence. 
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4.  SiLVa— IRTERBST  OP  RsTIlinia  PikXTN>B— EvTSBHca. 

PlalntlfTs  evidence  showed  that  his  assignor  advanoed  17^78.  It  alao  i^peucd 
that  defendants  made  a  note  for  t3,000  at  the  assignor's  request,  whioh  be  promised 
to  pay  -when  due;  that  the  prooeeds  of  this  note -were  used  In  the  Arm;  and  that  the 
note  was  paid  from  flrm  assets  after  the  assignor's  insolrenoy.  Seld  auffloient  to 
show  that  the  tS.OOO  not«  was  a  part  of  the  amount  alleged  to  hare  been  advanoed, 
and  that  this  amount  should  be  deducted  from  the  amount  due  the  assignor. 
A.  SiLME — Retit  op  Pbemises. 

It  is  error  after  diBsolutian  of  the  flrm  by  the  insolvenxiy  of  a  member  to  cbatga 
defendants  for  rent  of  a  mill  contributed  to  the  use  «f  the  firm  by  dafanrtaata,  and 
which,  by  the  articles,  was  to  revert  to  its  owners  on  dissolution. 

Appeal  from  judgment  on  report  of  a  referee. 

Argaed  before  Hardin,  P.  J.,  and  Maktin  and  Fulleit,  JJ. 

C.  L.  Barher,  for  appellanta.    Brooks  <§  Tuoker,  for  respondent. 

MAmm,  J.  This  was  an  action  for  an  aooounting  by  the  defendants  with 
-the  plaintiff  as  a  receiver  of  and  snccesaor  to  the  rights  and  interest  of  Wal- 
ter E.  Mitchell,  as  a  member  of  the  flrm  of  Gay.  Foilett  &  Go.  A  copartner- 
ship was  formed  December  5,  1882,  t)etween  George  E.  Guy,  Beloa  FoUett, 
and  Walter  E.  MitcheU.  to  carry  on  the  biuuiieaa  of  milling  and  dealiDjr  in 
Aaat,  feed,  and  grain,  under  the  iirm  name  of  Guy,  Foilett  &  Co.  Mitchell 
'twas  to  furnish  all  the  capital  needed  for  the  bosiness,  and  Guy  and  FoUett 
-were  to  contribute  their  services  and  the  use  of  a  toill  and  flxturss.  The  mill 
^ras  owned  by  Guy  and  one  J.  C.  FoUett.  who  was  not  a  detaodant  in  this  ac- 
tion. Guy  and  Foilett  were  each  to  receive  $200  per  year  out  of  the  profits, 
.^snd  the  remainder  of  the  profits  were  to  be  divided  equally  between  the  three. 
AU  losses  were  to  be  borne  equally.  At  tfae  expiration  «f  the  copactneiship 
the  use  of  the  mill  and  fixtures  were  to  revert  to  Qvy  aad  Foilett,  and  tiie 
"Capital  furnished  by  Mitchell  was  to  be  repaid  to  him.  The  psrtnetahip  oon- 
tinufld  until  December  9. 1884,  when  it  was  dissolved  by  the  insolvency  aad 
.^^eral  assignment  of  MltohelL 

On  the  trial  Foilett  testified  that  Mitchell  put  into  tbe  bnaineBS  of  the  tkray 
■4tl,4n^.  Tbe  defendants  then  offered  to  prove  by  him  that  $2,000  of  the  sum 
ao  put  in  was  obtained  upon  a  note  made  by  Quy  and  Foilett  at  Mitchell's  re- 
-quest,  and  upon  his  promise  to  pay  the  note  when  due,  or  repay  tbe  amount 
to  G  uy  and  FoUett.  This  evidence  was  objected  to,  and  excluded,  to  which 
jrolii^  the  defendants  duly  excepted.  Tbe  offer  was,  in  efCect,  to  profve  that 
Mitchell  did  uot  contribute  to  the  capital  of  tbe  firm  $7,478,  but  only  95,478. 
This  evidence  was  objected  to  on  the  grounds  (1)  that  it  was  incompetent  and 
improper;  (2)  that  in  another  action  tbe  defendtints  tiad  alleged  that  Mitchell 
iiad  put  in  $7,478;  (3)  that  it  was  admitted  by  the  pleadings  in  this  action 
■that  he  had  put  in  that  sum.  Surely  the  proof  offered  was  competent  and 
proper,  if  within  tbe  pleadings.  While  the  answer  in  another  case  was  per- 
haps proper  evidence  against  the  defendants  as  an  admission,  it  was  not  con- 
dusive,  and  the  objection  was  not  valid.  The  complaint  in  this  action  allied 
that  Mitchell  put  in  about  $8,000.  This  allegHti(»i  was  not  denied.  Hence 
the  question  is  whether  tbe  omission  to  deny  this  allegation  was  an  admission 
that  Mitchell  put  in  $7,478.  We  think  it  was  not.  Tlie  allegation  was  too 
indefinite.  The  plaintiff  would  not  have  been  entitled,  under  the  complaint, 
to  a  finding  that  any  particular  sum  was  contributed  by  Mitchell  without 
proof  of  the  amount.  Thompson  v.  Lumley,  7  Daly,  74.  Thus,  the  burden 
being  upon  the  plaintiff  to  establish  the  amount  advanced,  the  defendants 
were  uot  concluded  by  the  proof  given  by  the  plaintiff.  They  had  tbe  right 
to  show  the  true  amount,  as  they  had  expressly  denied  the  allegation  in  the 
-complaint  that  there  was  due  Mitchell  several  thousand  dollars.  Moreover, 
tbe  undisputed  evidence  was  that  the  $2,000  note  referred  to  was  given  for 
money  that  was  used  in  the  business  of  the  firm,  and  also  that  it  was  given 
for  the  benefit  of  Mitchell.  If  for  bis  benefit,  presumably  it  was  a  part  of 
the  $7,478  furnished  by  him,  as  tbe  proof  is  that  he  furnished  only  that  sum. 
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This  note  was  paid  fMm  the  amats  of  the  firm  after  Mitchell's  fttilure  and  the 
consequent  tUssolution  of  the  eopartnetsMp,  and  hence  the  actual  capital  f  ur- 
nished  by  Mitchell  was  only  35.478.  The  learned  raferee  credited  the  plain- 
tiff  with  •7,478  for  capital  furnished  by  Mitchell.  In  this,  we  thi  nk,  he  erred. 
While  the  evidence  upon  this  question  is  not  as  full  and  satisfactory  as  might 
be  desired,  still  the  piaintifl  cannot  complain,  as  the  P£Oof  which  would  have 
made  it  more  dear  was  rejected  upon  bis  objection.  We,  however,  regard  the 
evidence  as  suiflcient  to  show  that  the  capital  furnished  by  Mitchell  was 
•5,478,  and  not  the  amount  allowed  by  the  referee. 

Xor  do  we  anderstand  upon  what  principle  the  referee  coald  |«opeily  charge 
the  defendants  with  the  rent  of  the  mill  for  more  than  two  years  and  a  half 
after  Mitohdl  became  insolvent,  and  the  copartnership  had  become  dissolved. 
The  mill  was  never  the  property  of  this  firm.  By  the  agreement  it  was  to  r^ 
▼ert  to  Guy  and  FoUett  when  the  copartnership  was  ended.  The  only  profv 
erty  the  firm  had  on  band  at  the  time  of  its  dissolation  was  stocic  of  the  value 
of  $2,200  or  •2,800,  and  accounts  and  debts  owing  the  firm  to  the  amount  of 
•6,591  to  •6,691.  A  proper  discbarge  of  the  defendants'  daties,  as  the  re* 
mainlng  members  of  the  dismembered  firm,  would  have  been  discharged  by  a 
fair  disposal  of  the  stock  and  property  on  hand,  a  faithful  effort  to  coUaet  the 
debts  owing  such  firm,  and  a  proper  disposition  of  the  proceeds  of  such  sake 
and  collections.  While  it  mlglit  have  been  proper  to  charge  them  with  inters 
est  upon  the  valae  of  the  assets  and  property  of  the  firm  which  came  into  tbelr 
hands,  we  can  discover  no  principle  upon  which  they  can  tie  charged  with 
rent  for  the  use  of  property  which  never  belonged  to  the  firm,  especially  at 
they  ceased  to  occupy  it  within  four  months  after  Mitchell's  failare.  We 
think  the  learned  lefereeerred  in  allowing  such  rent.  Fortbeerrors  pointed 
out  we  think  the  Juc^ment  appealed  from  should  be  reversed.  Judgment  re- 
versed on  the  exceptions,  and  a  new  trial  granted,  with  ooata  (o  abide  the 
event  before  anotiier  referee.    All  concur. 


tTHLUASK  *t  al.  0.  BaowNBtL  et  at. 

(Supremt  Court,  (Teneroi  Term,  TourOi  Department.    November,  1888.) 

VtLATmmjan  CoHTSTiiXOBa— Aonox  to  Bar  Anni— Wimn— Tbamsactiors  wim 
Dbcbdbkt. 

In  an  action  by  judgment  creditors  to  set  aside  as  fraudulent  a  oonveysnoe  of 
lands  by  the  debtor  to  another,  and  by  the  latter  to  the  debtor's  wife,  the  defense 
being  that  the  lands  were  and  had  long  been  the  property  of  the  wife,  the  debtor, 
his  vme,  and  the  intermediate  grantor,  are  oompetent  to  testify  as  to  declarations 
made  by  the  former  owner  of  the  land  from  whom  they  derived  title,  since  deceased ; 
Code  Civil  Froc.  N.  T.  S  829,  rendering  a  party  or  person  Interested  in  an  action  in- 
competent to  testify  as  to  any  personal  transaction  or  communication  bad  with  the 
intestate,  testator,  etc.,  or  other  person,  since  deceased,  thiongh  whom  the  adverse 
party  derives  title,  having  no  application  to  such  a  case. 

Appeal  from  jndgment  on  rejiort  of  referee. 

Action  by  bimon  Uhlmann  and  Frederic  Uhlmann  against  Nathan  Brown* 
ell,  Rosella  8.  Brownell,  S.  Liivina  Fuller,  and  Henry  Morgan,  to  set  aside  a  deed 
conveyiug  land  from  Nathan  Brownell  to  Fuller,  and  from  Fuller  to  Hosella 
Brownell,  and  to  set  aside  an  assignment  for  creditors  made  by  said  Nathan 
Brownell  to  said  Morgan  aa  assignee;  alleging  that  both  instruments  were 
fraudulent  as  to  plaintiffs,  who  were  creditors  of  Natlian  Brownell.  The  ref- 
eree dismissed  the  complaint  on  its  merits,  and  plaintiffs  appeal. 

Argued  before  Hardin,  P.  J.,  and  Follett  and  Mabtik,  JJ. 

T.  L,  Grots,  for  appellants.    I.  S.  Nitwton,  for  respondents. 

Martik,  J.  The  purpose  of  this  action  was  two-fold:  Ftrat,  to  set  aside 
conveyances  of  the  premises  described  in  the  complaint,  made  by  the  defend- 
ant Nathan  Brownell  to  the  defendant  Fuller,  and  by  the  defendant  Fuller  to 
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Mrs.  Brownell,  on  the  groand  that  thej  were  fraudulent  and  void  as  to  the 
creditors  of  the  defendant  Nathan  Brownell;  and,  second,  to  have  the  general 
assignment  for  the  benefit  of  creditors  made  by  the  defendant  Nathan  Brown- 
ell to  the  defendant  Morgan  adjudged  fraudulent  and  void  as  to  the  plain- 
tiffs. The  actions  were  brought  by  the  plaintiffs  as  judgment  creditors  of  the 
firm  of  K.  Brownell  &  Son.  Nathan  Brownell  was  a  member  of  that  firm. 
The  basis  of  the  plaintiffs'  action  was  the  fraudulent  intent  with  which  both 
said  conveyances  and  the  assignment  were  alleged  to  have  been  made.  The 
only  disputed  question  in  this  case  was  whether  such  conveyances  and  as- 
signment were  made  to  hinder,  delay,  and  defraud  the  creditors  of  Nathan 
Brownell,  or  whether  they  were  made  in  good  faith.  The  referee  found  that 
the  conveyances  of  the  farm  were  made  in  good  faith,  upon  a  full  and  valuable 
consideration,  and  to  perfect  a  title  of  record  in  Mrs.  Brownell  to  the  lands 
conveyed,  which  lands  had  been  owned  by  her  since  1873,  subject  only  to  a 
contract  of  sale  held  by  Nathan  Brownell,  and  upon  which  there  was  due 
Mrs.  Brownell,  and  unpaid,  an  amount  which  exceeded  the  full  value  of  the 
farm  at  the  time  the  conveyances  were  made.  He  also  found  that  the  assign- 
ment was  not  made  to  hinder,  delay,  or  defraud  the  plaintiff,  or  any  of  the 
creditors  of  Nathan  Brownell,  or  any  of  the  creditors  of  the  firm  of  Nathan 
Brownell  &  Son,  but  that  it  was  in  good  faith. 

A  careful  examination  of  the  evidence  in  this  case  has  led  us  to  the  con- 
clusion that  the  findings  of  the  learned  referee  are  abundantly  sustained  br 
the  proof,  and  that  his  decision,  and  the  judgment  entered  thereon,  should  be 
upheld,  unless  some  of  the  exceptions  to  his  rulings  on  th«  aimission  or  rt^ 
jection  of  evidence  require  a  reversal  of  the  judgment.  The  plaintiffs  claim 
no  eiTor  In  that  respect,  except  that  the  referee  improperly  admitted  the  evi- 
dence of  the  defendants  Fuller  and  Nathan  and  Bosella  Brownell  as  to  trans- 
actions or  communications  between  the  defendants  and  Calvin  Hubbard,  who 
was  the  former  owner  of  the  lands  in  question,  from  whom  Mrs.  Brownell 
derived  her  title,  and  who  was  also  the  vendor  in  the  contract  held  by  the  de- 
fendant Nathiin  Brownell,  and  grantor  in  the  deed  given  in  1876,  to  Nathan 
and  Bosella  Brownell.  The  plaintiffs'  claim  that  this  evidence  was  improp- 
erly received  is  based  on  the  provisions  of  section  829  of  the  Code  of  Civil 
Procedure.  The  plaintiffs  were  neither  the  personal  representatives  nor  "sur- 
vivors" of  Calvin  Hubbard,  deceased,  and  it  is  not  apparent  to  us  bow,  as 
judgment  creditors  of  the  firm  of  N.  Brownell  &  Son,  they  can  be  reg^ded 
as  having  derived  any  title  or  interest  from,  through,  or  under  Calvin  Hub- 
bard by  assignment  or  otherwise.  The  plaintiffs  had  no  title  to  the  farm  in 
question,  nor  had  they  derived  any  interest  in  it  from,  through,  or  under 
Calvin  Hubbard.  We  do  not  think  the  evidence  objected  to  was  prohibite<i 
by  that  section.  We  are  of  the  opinion  that  this  case  was  properly  decided 
by  the  referee;  that  he  committed  no  error  in  the  admission  of  evidence  which 
would  justify  a  reversal  of  the  judgment  herein;  and  that  the  judgment  h[>- 
pealed  from  should  be  atlirmed.  Judgment  aflBrmed.  with  costs.  All  concur, 
except  FoLLKTT,  J.,  not  voting. 


MoNamara  e.  Baboook. 
(Supreme  Court,  General  Term,  Fourth  DeparVmenL   November,  1888.) 

AccoBD  AKD  Satisfaction — EviDaNca— Action  vob  Sebyiois. 

Where  the  answer  in  an  action  for  the  value  of  servioes  alleges  that  plalntift  was 
hired  to  work  for  defendant's  son,  but  failed  to  perform  the  agreement  on  his  pan, 
and  that  a  settlement  had  been  had  between  the  parties,  It  Is  error  to  exclude  eri- 
denoe  that  plahitifl  refused  to  work  as  directed  by  defendant's  son,  and  that  plain- 
tlit  and  the  son  had  a  settlement  of  all  matters,  in  which  a  receipt  in  toll  for  the 
services  sued  for  was  given. 

Appeal  from  Oneida  county  court. 
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Action  by  James  McNaioara  against  Alpheus  Q.  Babcock,  for  services  ren- 
dered.   Defendant  appeals. 
Argaed  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 
J.  S.  Bmith,  for  appellant.    B,  0.  Warden,  for  respondent. 

Martin,  J.  This  action  was  originally  commenced  and  tried  in  a  Justice's 
court.  A  verdict  was  rendered  in  favor  of  the  plaintiff  for  S40,  and  a  judg- 
ment was  entered  thereon  for  S40  damages  and  85  costs.  From  this  judgment 
an  appeal  was  taken  to  the  Oneida  county  court,  where  the  judgmentof  the  jus- 
tice was  afBrmed,  with  costs,  and  the  defendant  has  appealed  to  this  court  from 
the  judgment  of  the  county  court.  The  action  was  to  recover  the  sum  of  S40 
claimed  to  be  due  the  plaintiff  for  services  rendered  by  himself  and  wife  for 
the  defendant.  The  services  were  rendered  in  pursuance  of  an  alleged  agree- 
ment by  which  the  plaintiff  and  his  wife  were  to  work  for  the  defendant  for 
the  period  of  eight  months  from  March  8,  1886,  if  the  parties  should  agree, 
and  that  at  anytime  when  they  did  not  agree  the  contract  could  be  terminated 
by  either  party.  The  plaintiff  was  to  have  920  per  month,  and  his  wife  $2.50 
per  week.  The  defense  set  up  in  the  defendant's  answer  was  that  the  agree- 
ment made  was  that  the  plaintiff  and  his  wife  should  work  for  tbe  period  of 
eight  months  for  C.  L.  Babcock,  t^e  defendant's  son,  at  the  prices  above 
named;  that  the  plaintiff  failed  to  perform  the  agreement  upon  his  part,  and 
without  cause  left  the  service  of  said  C.  L.  Babcock;  that  by  such  failure  to 
{>erforra  the  said  agreement  C.  L.  Babcock  bad  a  good  cause  of  action  against 
the  defendant  for  the  breach  of  such  agreement,  and  also  that  he  had  a  good 
cause  of  action  against  the  plaintiff  for  an  assault  committed  upon  him  by  tbe 
plaintiff;  that  on  June  28,  1886,  all  of  said  matters  were  settled  by  and  be- 
tween the  parties;  and  that  in  and  by  such  settlement  the  plaintiff  was  fully 
paid  and  satisfied  for  such  services. 

On  the  trial,  after  the  plaintiff  had  testified  in  his  own  behalf  as  to  the 
agreement,  the  labor  performed  by  him  and  his  wife,  and  tbe  occasion  for  bis 
leaving  the  defendant's  service,  the  defendant  sought  to  prove  by  him  that  be 
refused  to  perform  the  work  as  directed  by  C.  L.  Babcock;  that  he  assaulted 
him;  and  that  the  matters  between  them  were  finally  settled,  including  the 
plaintiff's  claim  for  services  of  himself  and  wife.  This  evidence  was  ob- 
jected to  by  the  plaintiff,  on  the  ground  that  it  was  immaterial  and  incompe- 
tent, and  excluded  by  the  justice  or  stricken  out  by  him  after  it  was  received. 
Without  discussing  separately  each  of  the  rulings  of  the  justice,  we  are  of  the 
opinion  that  the  court  erred  in  excluding  the  evidence  offered  by  the  defend- 
ant. Moreover,  the  defendant  introduced  in  evidence  the  plaintiff's  receipt, 
which  was  as  follows:  "I  hereby  certify  that  I  and  my  wife  have  received 
full  payment  of  C.  L.  Babcock  for  the  services  rendered  him  from  March  8 
until  June  28,  1886."  This  receipt  was  in  no  way  explained,  and  contained 
quite  potent  evidence  that  the  plaintiff  and  his  wife  were  employed  to  work 
for  C.  L.  Babcock,  and  that  there  had  been  a  settlement  between  the  parties 
by  which  the  plaintiff's  claim  for  services  bad  been  satislled.  We  are  of  the 
opinion  that  tlie  court  erred  in  excluding  the  evidence  by  which  the  defendant 
sought  to  show  that  the  plaintiff's  claim  had  been  settled  and  discharged ;  that 
for  such  error  the  justice's  judgment  should  have  been  reversed,  and  that  the 
judgment  of  the  county  court,  affirming  the  judgment  of  the  justice,  and  tlie 
justice's  judgment,  should  be  reversed.  Judgment  of  tbe  county  court  and 
of  the  justice  reversed,  with  costs.     All  concur. 


Chamberlain  v.  Imsuranos  Co.  of  North  Ambrioa. 

(Suprmne  Covrt,  Qeiwral  Term,  Fifth  Department.    January  11, 1880.) 

1.  ImuRANOB — Conditions  or  Foucr — Forbclosvrs  or  Hortoagb. 

Ttas  existence  of  a  decree  of  foreclosure  of  a  mortgage  upon  the  premises  i&- 
•nred  at  the  time  the  policy  is  issued,  the  loss  being  payable  to  the  mortgagee  ao- 
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oord!n^  to  his  interest,  and  no  misrepresentation  appearing,  is  not  a  breach  of  a 
condition  that  the  entry  of  a  decree  of  foreclosure,  or  the  acquiring  by  a  third  per- 
son of  an  insurable  inteirest  by  virtue  of  a  mortgage  subsequently  axeouted,  or  any 
change  whatever  In  title  or  right  of  possession,  shall  cause  the  immediate  termina- 
tion of  the  policy;  such  condition  referring  only  to  matters  afterwards  occurring. 

9.  S.D(E— Execution  Sals— Redemption. 

Neither  is  a  prior  sale  of  the  premises  on  exeontion,  the  period  of  redemption  not 
having  expired,  a  breacdi  of  such  condition,  which  also  spwdJles  as  an  act  of  for- 
feiture the  taking  of  the  property  into  possession  by  virtue  of  legal  process ;  titie 
not  being  divested  before  the  period  for  redemption  expires  by  Code  CivU  Ftoa  K. 
Y.  S  1440,  and  there  being  no  finding  of  failure  to  redeem. 

8.  Same — IttomtBRjunot — Judombwt. 

A  judgmeot  against  tbe  assured,  reoovered  after  the  issue  of  the  poUor,  bring  a 
general  lien  upon  his  real  property  in  the  oouuty.  and  giving  to  the  creditor  no  in- 
surable interest,  is  not  an  incumbrance,  within  tue  meaning  of  the  policy. 

4  SiHE— Pboot  o*  Loss— lNonKBaA.NCE8. 

Where  no  misrepresentations  at  the  time  of  issuing  the  polloy  appear,  and  the 
policy  does  not  reqntre  in  the  proofs  of  loss  any  statement  of  the  Inoambranoes  on 
tbe  premises,  a  misstatenent  in  the  proofs,  as  to  tbe  amount  of  the  incnmbrancea, 
is  not  an  attempt  to  defraud  the  company  in  tbe  matter  of  a  claim  for  losa  by  false 
swearing. 

6.  Same— Waiybb  or  Defsots— Disclaimbb  on  Otheb  OROTmss. 

A  disclaimer  of  any  liability  for  a  loss  because  the  polloy  previously  became  void 
for  breach  of  condition  against  change  of  i^iterest  in  tne  property  Is  a  waiver  of  de- 
fects in  tbe  proofs  of  loss.' 

<L  Pabtiss— NoN-JaiNDBRr— FaUiUBb  to  Flbai>— APFBAIi. 

The  question  of  the  non-joinder  of  a  party  will  not  be  considered  by  the  general 
term,  if  not  pleaded. 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  Harriet  S.  Chamberlain  against  the  Insurance  Company  of  North 
America  on  an  Insurance  policy.     Defendant  appeals. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bradley,  and  Dwiqht,  JJ. 

Worthington  Worthingham,  for  appellant.  Gfeorge  D.  Fortyth,  for  re- 
spondent. 

Bradlet,  J.  Tbe  action  was  brought  upon  a  policy  by  which  the  defend- 
ant insured  the  plaintiff  against  loss  by  fire,  $2,000  on  her  dwelling-house, 
and  8500  on  her  furniture,  etc.,  in  it,  for  the  term  of  three  years  from  Janu- 
ary 20,  1887.  The  house  was  destroyed  and  its  contents  injured  by  Bre,  July 
4,  1887.  The  plaintiff  recovered.  The  question  presented  is  whether  there 
was  a  breach  of  any  of  the  conditions  of  tlie  policy  on  tbe  observance  of 
which  by  the  plaintiff  the  liability  of  the  defendant  was  dependent.  It  pro- 
yided  that  "the  passing  or  entry  of  a  decree  of  foreclosure;  or  sale  under  a 
deed  of  trust;  or  tbe  taking  into  possession  or  custody  of  the  property  herein 
described,  or  any  part  tliereof,  by  virtue  of  legal  process  or  judicial  riecrpe; 
or  a  dispute  as  to  the  title  of  the  property,  in  any  proceeding  in  law  or  equity; 
or  the  acquiring  by  a  third  party  of  an  insurable  interest  in  the  property,  or 
any  part  tliereof,  by  virtue  of  a  mortgage  or  deed  of  trust  executed  by  the  as- 
sured subsequent  to  the  date  hereof;  or  a  voluntary  assignment  of  the  prop- 
erty for  the  benefit  of  creditors;  or  proceedings  under  any  bankrupt  or  in- 
solvent law  divesting  the  assured  of  the  absolute  right  of  controlling  and  dis- 
posing of  the  property;  or  any  change  whatever  in  title  or  right  of  possession 
not  herein  specified,  succession  by  reason  of  the  death  of  tbe  assured  excepted, 
— shall,  each  and  all,  cause  the  immediate  termination  of  this  policy,  unless 
otherwise  provided  by  speci»l  agreement,  clearly  expressed  in  the  body  of  the 
policy."    In  April,  1881,  tbe  plaintiff  made  to  James  Wood  8  mortgage  on 

I  Denial  of  liability  on  a  policy  is  a  waiver  of  proof  of  loss.  Insoranoe  Co.  ▼.  Bvreet- 
ser,  (Ind.)  19  N.  E.  Rep.  159.  See,  also,  on  the  subject  of  waiver  of  conditions  in  in- 
surance policies,  Jemungs  V.  Insurance  Co.,  (Mass.)  18  N.  K.  Ben.  tOl,  and  note;  Insure 
ance  Co.  v.  Erb,  (Pa.)  4  Atl.  Rep.  8,  and  note;  Insurance  Co.  v.  Block,  (Pa.)  I  AtL  Bep. 
6S8,  and  note;  Dial  v.  Associatioa,  (S.  C.)  8  S.  E.  Rep.  27,  and  note;  Bank  v.  Assur- 
ance Co.,  (Mass.)  7  N.  £.  Rep.  550,  and  note;  Barre  v.  Insurance  Co.,  (XowaJ  il  K,  W. 
Bep.  878. 
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the  premises,  to  secure  the  payment  of  $500  and  interest  in  three  years;  aniY 
on  December  21,  1886,  a  decree  of  forecloeare  of  this  mortgage  in  faror  ot 
"Wood  was  entered  in  the  clerk's  office  ot  the  county  in  which  the  property 
was  situated,  directing  a  sale,  and  ont  of  the  proceeds  payment  to  him  oC 
8673.33,  besides  costs.  The  contention  on  the  part  of  the  defense  Is  that  the- 
entry  of  such  decree  came  within  the  condition  of  the  policy,  and  terminated' 
it.  This  would  have  been  the  effect  of  the  entry  of  such  a  decree  after  the- 
date  of  the  policy.  But  It  was  entered  before  that  time.  And  the  apparent, 
import  and  fair  construction  of  the  provision,  in  that  respect,  of  the  policy,. 
are  such  as  to  embrace  within  it  the  entry  of  a  decree  subsequently  and  not 
prior  to  the  malting  of  the  contract  of  insurance;  and  therefore  the  decree  inr 
question  did  not  come  wittiin  the  terms  of  the  condition.  In  Titus  v.  Insur- 
ance dK,  81  N.  Y.  410,  the  decree  was  entered  after  the  policy  there  was 
made.  By  the  terms  of  the  policy  in  the  present  case  the  loss  (if  any)  was 
payable  to  Wood  as  his  mortgage  interest  should  appear.  His  mortgage  in- 
terest was  repi-esented  by  the  decree.  It  does  not  appear  that  any  misrepre^ 
sentation  in  that  respect  was  made  by  the  assured  to  the  defendant. 

In  April,  1886,  William  Hamilton  recovered  a  judgment  against  the  plain- 
tiS  for  $335.81,  and,  by  virtue  of  an  execution  issued  upon  it,  the  premises 
were  in  October,  1886,  sold,  bid  in  by  him,  and  a  sheriff's  certiQcate  of  sale 
made  to  Hamilton,  and  recorded  in  the  office  of  tbe  clerk  of  such  county. 
This  sale  was  before  the  policy  was  issued,  and  at  the  time  of  the  fire  the 
period  for  redemption  by  the  plaintiff  had  not  expired.  The  plaintiffs  title- 
was  not  divested  by  the  sale,  at  least  so  long  as  her  right  of  redemption  con- 
tinued. Code  Civil  Proc.  §  1440.  And  she  had  an  insurable  interest  in  the- 
propeity  when  the  policy  was  made  and  at  the  time  of  the  loes.  Otme  r.  In^ 
Bwranca  Co.,  60  N.  Y.  619.  There  is  no  finding  that  there  was  a  failure  tO' 
redeem,  or  that  title  derived  from  such  sale  became  vested  in  another.  The 
insurable  interest  of  the  purchaser  resulting  from  the  sale  having  been  ac- 
quired solely  by  such  purchitse  before  the  policy  was  made,  did  not  come 
within  the  terms  ot  the  condition,  in  respect  either  to  time  when  or  the  man- 
ner in  which  it  was  acquired. 

As  there  is  no  case  containing  evidence,  tbe  facts  here  for  consideration  ar»- 
such  only  as  are  found  by  tbe  referee.  The  policy  is  not  set  out  in  the  rec- 
ord, and  the  consideration  of  questions  raised  upon  its  provisions  is  neces- 
sarily confined  to  the  clauses  that  are  represented  by  the  referee's  findings. 
The  provision  that  "if  the  assured  shall,  in  such  application,  survey,  or  plan,. 
or  in  any  statement  or  description,  written  or  oral,  make  any  misrepresenta- 
tion as  to  the  character,  condition,  situation,  value,  or  ownership  of  soeb' 
property,  or  as  to  the  occupancy  of  the  premises,  or  the  exposure  thereto,  or 
any  other  misrepresentation  whatever,  or  fail  to  make  known. every  fact  ma- 
terial to  the  risk,  including  the  amount  of  incumbrance  on  said  property,  if 
any,  this  policy  shall  be  void,"  apparently  had  reference  to  the  application 
for  the  insurance,  and  to  what  might  take  place  at  or  preceding  the  time  ot 
making  the  policy  and  leading  to  its  issue.  There  is  no  finding  that  any  ap- 
plication or  statement  or  misrepresentation  was  in  any  form  made  before  or 
at  the  time  the  pohcy  was  issued.  But  further  consideration  will  be  given  to- 
those  conditions  without  such  limitation  of  their  application  and  effect.  It 
may  be  observed  that  no  provision  of  the  policy  appears  requiring  proofs  ot 
loss,  or  stating  how  they  should  be  made,  or  what  they  should  contain.  The- 
referee  upon  that  subject  has  found  that  "proofs  of  loss  were  served  on  th& 
defendant  as  required  by  the  policy,"  and  that  in  them  "it  was  stated  that 
the  property  belonged  to  the  plaintiff,  and  there  was  an  incumbrance  on  said' 
property  amounting  to  tiie  sum  of  $1,175."  The  proofs  were  signed  and 
sworn  to  by  the  plaintiff.  And  the  policy  contained  the  provision  that  "an 
attempt  to  defraud  the  company  in  the  matter  of  a  claim  fur  loss,  by  false 
swearing  or  otherwise,  shall  cause  forfeiture  of  this  policy,  and  all  claims  for 
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loss  hereunder."  In  view  of  these  several  provisions  of  the  policy,  and  of 
the  statement  as  made  in  the  proofs  of  loss  of  amount  of  incumbrance,  it  is 
contended  that  the  plaintiff  was  cbarg^ble  with  misrepresentation,  and  with 
concealment  of  facts  material  to  the  risk;  also  with  an  attempt,  by  false 
swearing,  to  defraud  the  company,  and  that  as  the  consequence  her  claim 
under  the  policy  was  forfeited.  It  does  not  appear  that  any  fact  material  to 
the  risk,  including  incumbrance,  was  concealed  from  the  defendant  at  tiie 
time  the  policy  issued,  or  tliat  the  company  was  not  then  in  all  those  respects 
fully  advised.  The  facts  are  such  only  as  the  referee  has  found,  and  the  sole 
question  is  whether  they  support  his  conclusions  of  law.  CSode  Civil  Froc 
§  998;  Stoddard  v.  Whiting.  46  N.  Y.  627. 

The  referee  found  that  at  the  time  of  issuing  the  policy,  and  of  the  fire, 
the  plaintiff  was  owner  of  the  premises,  subject  to  the  incumbrances  or  liens, 
which  be  had  also  found.  They  were  the  mortgage  upon  which  the  decree  of 
foreclosure  was  entered;  the  judgment,  by  virtue  of  the  execution  issued  on 
which  the  sale  Was  made,  as  l)efore  mentioned;  and  another  mortgage  of 
9600,  made  in  1880,  to  Hamilton;  also  a  judgment  recovered  by  Wood 
against  the  plaintiff  in  June,  1887.  for  $236.74.  It  may  be  assumed  upon 
the  finding  that  at  the  time  the  policy  was  issued  all  of  these  liens,  except 
the  last-mentioned  judgment,  existed,  and  it  may  perhaps  be  inferred  from  it 
that  the  amount  remained  the  same,  with  such  judgment  added,  at  the  time 
of  the  fire.  But  it  is  not  seen  how  it  can  be  assumed,  or  as  matter  of  law 
held,  that  the  defendant  was  not  advised  at  the  time  of  making  the  policy 
of  the  incumbrances  then  upon  the  premises,  or  tliat  the  plaintiff  was  charge- 
able with  misrepresentation.  And  inasmuch  as  it  does  not  appear  that  any 
provision  of  the  policy  required,  in  the  proofs  of  loss,  any  statement  of  the 
incumbrance,  it  cannot,  as  matter  of  law,  be  held  that  the  statement  in  tbem 
of  the  amount  as  such,  less  than  that  of  the  incumbrance  then  existing,  was 
an  attempt  to  defraud  the  company  by  false  swearing.  Forfeiture  mast  de- 
pend upon  breach  of  an  express  condition  of  the  policy,  and,  in  view  of  such 
consequences,  provisions  of  that  ciiaracter  are  not  extended  by  conatraction 
l)eyond  what  their  terms  clearly  import.  Hiteheook  v.  InsuTanoe  Co.,  26  X. 
Y.  68, 69;  €Mffey  v.  Insurance  Co.,  100  5f.  Y.  417,  3  N.  E.  liep.  309.  The 
Wood  judgment  recovered  after  the  policy  was  issued  was  not,  we  think. 
within  the  meaning  of  the  term  "incumbrance,"  as  used  in  the  policy.  It 
was  but  a  genenil  lien  upon  any  real  property  in  the  county  to  which  the 
plaintiff  then  had  title,  and  it  produced  to  the  creditor  no  insurable  interest 
in  the  land.  Otoen  v.  Insurance  Co.,  57  Barb.  518;  Walton  v.  Hargroms, 
42  Miss.  18,  97  Amer.  Dec.  429;  Grevemeyer  v.  Insurance  Co.,  62  Pa.  St.  340. 
1  Amer.  Bep.  420. 

The  referee  also  found  that,  on  the  day  of  the  service  of  the  proofs  of  loss 
on  the  defendant,  its  general  manager  notified  the  plaintiff  that  the  com- 
pany disclaimed  any  liability  for  the  loss,  because  the  policy  became  null  and 
void  prior  to  the  time  of  the  fire,  within  conditions  first  above  mentioned, 
and  that  the  proofs  of  loss  were  on  file  subject  to  the  plaintiff's  order.  As 
the  defendant  then  denied  its  liability,  and  put  its  refusal  to  pay  the  plaintiff  s 
claim  upon  such  specific  ground,  the  matter  of  proofs  of  loss  became  unim- 
portant, and  may  properly  have  been  deemed  as  waived;  and  if  those  fur- 
nished were  in  any  respect  erroneous,  and  the  plaintiff  may  otherwise  have 
discovered  and  sought  to  correct  the  error  in  them,  she  was  not,  in  view  of 
such  waiver,  required  to  do  so  for  the  protection  of  her  claim.  Brink  v. 
Insurance  Co.,  80  N.  Y.  108;  Batahelor  v.  Insurance  Co.,  40  Conn.  56;  Me- 
Bride  v.  Insurance  Co.,  30  Wis.  562. 

The  question  whether  Wood  should  have  been  joined  as  a  party  requires  no 
consideration,  because  his  non-joinder  as  such  is  not  pleaded.  The  leferee's 
conclusions  of  law  seem  to  have  been  warranted  by  the  facts  found  by  him. 
The  judgment  should  be  affirmed.     All  concur. 
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IfTnEHLBEEQER  «.  SOHILUNe  et  ot, 

LuoKMAN  0.  Same. 
{Supreme  Court,  Special  Term,  Niagara  Cmmtu.    November,  1888.) 
L  MoRTOAOBft— Priobitt— Rboobdino — Najcs  or  HORTOAOOR— Index. 

A  mortgaKO  was  signed  bj  the  mortgaKors  in  German,  their  names  being  written 
••BcheUeng/"   l^e  olerk,  in  recording  ft,  entered  the  names  as  ''BheUeng,"but 
noted  opposite  each  name,  "Id  German. "    The  right  name  was  BchilUng.    Held, 
that  the  difference  was  immaterial,  and  the  record  was  construotire  notice. 
8.  Same— Saui — Application  to  Set  Aside— Where  Made. 

An  application  by  the  purchaser  to  set  aside  a  mortgage  sale  must  be  made  in  tlie 
court  where  the  foreclosure  was  had. 
8.  Bake— Prior  Hortgaoe— Mistake  as  to  Facts— Rights  or  PimaHABBB. 

Where  the  purchaser  at  a  mortgage  sale  pays  the  purchase  price  under  the  mis- 
taken belief,  shared  by  the  mortgagee,  that  the  mortgage  under  which  the  sale  ia 
had  is  the  first  lien,  the  surplus  of  the  price,  after  satisfying  the  mortgage  debt, 
may  be  recovered  back  by  the  purchaser  in  equity,  as  against  Judgment  oraditors. 

4.   SaITE — MORTOAOBABLB  InTBRBST — ^EqUITABLB  TiTLB. 

Though  a  mortgagor  have  not  the  legal  title,  yet  his  possession  under  a  oontraot 
of  sale,  fully  complied  with  on  his  part,  is  sufficient  to  support  the  mortgage,  as 
against  third  persons. 
6.  S<)tnTT — ^Pleading — Prater  vor  Relibv. 

Where  all  the  necessary  facts  are  alleged  in  the  complaint,  the  court  has  power 
to  grant  full  relief,  without  regard  to  the  prayer. 

These  two  actions  were  tried  together.  The  first,  designated  in  the  opinion 
as  "No.  1,"  is  brought  by  Jacob  Muehlberger  against  Charles  Schilling  and 
others,  to  set  aside  a  mortgage  sale  at  which  plaintiff  was  the  purchaser,  and 
to  obtain  a  return  of  the  surplus  of  the  purchase  price,  deposited  with  the 
county  treasurer.  The  second,  designated  in  the  opinion  as  "No.  2,"  ia 
brought  by  William  Luckman  against  Schilling  and  Muehlberger.  to  foreclose 
a  mortgage  senior  in  point  of  time  to  that  involved  in  No.  1. 

Armstrong  &  Duckwitz,  for  plaintiff  Muehlberger.  John  B.  di  G.  W. 
Pound,  for  plaintiff  Luckman.  E.  C.  Hart,  for  defendants  judgment  credit- 
ors. 

C!oRLETT.  J.  On  the  27th  day  of  October,  1888,  a  mortgage  was  executed 
by  Charles  Scbilling  and  wife  to  Evans,  to  secure  the  payment  of  $600,  with 
interest,  on  about  82  acres  of  land,  consisting  of  four  pieces,  in  the  town  of 
Royalton,  Niagara  county.  It  was  recorded  in  the  clerk's  office  of  that  county 
on  the  29th  day  of  October,  1883,  in  Liber  107  of  Mortgages,  at  page  552.  A 
bond  accompanied  the  mortgage  in  the  usual  form.  The  record  title  to  all  the 
land  was  in  the  mortgagor,  except  four  acres,  which  the  record  showed  to  be 
in  Fred  Schilling,  the  father  of  the  mortg-agor.  Evans  declined  to  take  the 
mortgage  until  the  moitgngor  had  obtained  the  record  title  to  these  four  acres, 
which  he  did,  and  the  money  was  obtained  from  the  mortgagee.  Afterwards 
it  was  paid  down  to  $315.42.  Default  having  been  made  in  the  payment  of 
that  balance,  it  was  forpclosed  in  the  Niagara  county  court.  The  mortgagee, 
his  attorney,  and  the  defendant  Charles  Speclit  were  ignorantof  the  mortgage 
being  a  second  lien.  The  plaintiff  in  No.  1  bid  off  the  premises  at  the  fore- 
closure sale  for  $1,075,  he  also  believing  it  to  be  the  first  lien.  All  the  paities 
relied  upon  a  search  made  by  the  county  clerk  of  Niagara  county,  which  did 
not  disclose  the  prior  lien.  The  sheriff's  fees  and  the  costs  of  the  plaintiff's 
attorney  were  paid  out  of  the  bid,  and  the  amount  unpaid  upon  the  mortgage 
was  also  paid  to  the  assignee,  and  the  balance,  $643.62,  was  deposited  witli 
the  county  treasurer  of  Niagara  county.  On  the  8tb  day  of  February,  1873, 
Charles  !>chilling  and  wife  executed  a  mortgage  to  John  T.  Murray  to  secure 
the  payment  of  $1,200  on  the  same  land,  which  was  recorded  in  the  Niagara 
county  clerk's  office  on  the  10th  day  of  February,  1873,  in  Liber  123 of  Mort- 
gages, at  page  70,  and  assigned  by  Murray  to  the  plaintiff  in  No.  2.  This 
v.3N.Y.B.no.8 — 45 
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mortgage  was  properly  signed  by  the  mortgagors,  they  being  Germans,  but 
the  writer  spelled  the  name  "Schelleng"  Instead  o*  "Schilling."  The  derk 
recorded  it  as  "Sbelleng,"  translating  the  German  names  in  that  way,  but 
making  a  note  opposite  each  name,  "In  German."  At  tbe  time  the  flrst  and 
second  mortgages  were  executed,  index  books  were  kept  in  the  county  clerk's 
office;  a  book  being  kept  for  each  letter.  The  clerk  in  his  search  did  not  dis- 
cover the  first  mortgage.  This  ooaission  caused  the  belief  that  tbe  second 
mortgage  was  the  first.    Both  actions  were  tried  as  one. 

One  of  the  contentions  on  the  trials  of  the  above  actions  was  that  the  dif- 
ference in  spelling  misled  the  clerk,  and  that,  as  against  tbe  second  mortgage, 
the  first  must  be  treated  as  unrecorded,  making  tbe  second  the  prior  lien. 
On  the  part  of  the  plaintiff  in  No.  2  it  is  claimed  that  the  difference  in  spelling 
was  immaterial,  and  that  the  first  mortgage  was  the  prior  lien.  In  Insur- 
ance Co.  V.  Dake,  87  K.  Y.  257,  it  was  decided  that  the  index  was  no  part  of 
the  record ;.  so  that  a  mortgagee  could  not  be  prejudiced,  or  bift  lien  impaired, 
even  if  the  clerk  had  omitted  to  index  altogether.  Simonson  v.  Falihee,  25 
Hun,  670;  Becifiord  v.  Tupper,  30  Hun,  174.  The  learned  counsel  for  the 
plaintiff  in  No.  2 cites  fftwtonv.  See/«y,  2Alb.  Law  J.  275;  Beaver  y.Slanker, 
94  III.  175,  176;  Fallon  v.  Kehoe,  38  Cal.  44;  Hell  and  Lauer's  Appeal.  40 
Pa.  St.  453;  Bergman's  Appeal,  88  Pa.  St.  123;  Myer  v.  Fegaly,  39  Pa.  St. 
429, — to  prove  that  the  difference  in  spelling  or  pronunciation  (the  mortga- 
gors being  German)  was  immaterial.  The  learned  counsel  also  claims  that, 
there  bei  ng  fonr  pieciss  qf  land,  an  inspection  of  the  records  would  have  clearly 
shown  that  the  mortgagor  in  each  case  was  the  same  person.  The  learned 
counsel  for  the  judgment  creditors  and  tbe  assignee  of  the  second  mortgage 
cites,  in  support  of  his  contention  that  the  second  mortgage  was  the  first  lien, 
the  following:  1  Jones,  Moitg.  §  550;  Frost  v.  Beekman,  1  Johns.  Ch.  288, 
18  Johns.  544;  Peck  v.Mallatas,  10  N.  Y.  519;  Gilchrist  v.  Gough,  19  Alb. 
Law  J.  276;  Terrdl  v.  Andrew  Co.,  44  Mo.  309;  Jennings  v.  Wood,  20  Ohio, 
261;  Taylor  v.  Hotchkiss,  2  La.  Ann.  917;  Bisque  v.  Wright,  4Sf  Iowa,  538; 
Thomsort  v.  Wilcox,  7  Lans.  376. 

It  appears  from  the  above  authorities  that  where  the  initial  letter  is  differ- 
ent, or  where  a  different  lot  of  land  is  described,  although  intended  to  be  tbe 
same,  or  where  a  different  name  is  nsed,  the  record  is  not  notice;  bnt  where 
the  initial  letter  is  the  same,  and  the  spelling  somewhat  similar,  and  the  de- 
scription alike,  a  slight  error  in  spelling,  or  difference  in  pronunciation,  or  in 
tbe  use  of  letters,  must  be  treated  as  immaterial;  and  that,  even  though  a 
person  was  actually  misled  or  omitted  to  discover  the  truth,  still  the  first 
mortgage  would  have  a  priority  over  the  second.  In  the  present  case  the 
mortgagors  properly  spelled  their  names  in  German  when  the  instrument  was 
executed;  the  lands  were  properly  described ;  the  spelling  not  very  dissimilar; 
and  the  parties,  being  Germans,  which  fact  was  noted  by  the  clerk  on  the 
record,  the  conclusion  is  reached  that  the  mortgage  in  No.  2  falls  within  the 
reasoning  of  the  cases  cited  by  the  counsel,  and  that  the  difference  in  spell- 
ing is  iimnaterial.  The  first  mortgage  must  therefore  be  adjudged  the  prior 
lien. 

Soon  after  the  foreclosure  and  sale  above  mentioned  the  purchaser  learned 
of  tlie  first  mortgage.  Tbe  judgment  creditors  commenced  proceedings  to 
apply  the  nwneys  in  the  county  treasurer's  hands  upon  their  liens.  The 
plaintiff  in  No.  1  commenced  this  action,  and  obtained  a  preliminary  injunc- 
tion preventing  the  application  of  the  moneys  upon  the  Judgments.  The 
learned  counsel  for  the  judgment  creditors  (all  whose  liens  are  subsequent  to 
the  second  mortgage)  cites  numerotis  authorities  proving  that  application  to 
set  aside  the  sale  should  be  made  in  the  court  where  the  foreclosure  was  bad; 
and  that  such  a  result  could  not  be  secured  by  a  bill  in  equity.  Such,  un- 
doubtedly, ia  the  general  rule.  It  is  also  trne  that  a  person,  by  becoming  a 
purchaser,  sabmits  himself  to  tbe  jurisdiction  of  the  court  in  which  the  fore- 
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closure  is  had.  May  v.  May,  11  Paige,  201;  Requa  v.  Rca,  2  Paige,  339; 
Cazet  V.  ffubbell,  S6  N.  Y.  677;  Hale  v.  Olauson,  60  N.  Y.  839.  The  sal© 
in  this  ene  was  regniar;  lall  tlie  parties  acted  in  good  faith;  no  motion  was 
made  tu  set  it  aside  in  the  county  court.  Under  these  circunistanoe8>,  Ibesale 
mucrt  be  allowed  to  stand,  and  the  expenses,  including  the  sfaeritt's  fees  and 
attoiTiey' 8  costs,  must  remain  as  disposed  of  after  the  sale.  Those  matters 
were  incidents,  and,  so  long  as  the  sale  is  not  disturbed,  tlie  costs  and  ex>' 
penses  attending  it  should  remain  undisturbed. 

But  a  different  question  arises  in  reference  to  the  surplns  moneys  deposited ' 
with  the  treasurer.  Those  moneys  were  paid  by  the  plaintiff  in  No.  1,  and 
received  by  the  sheriff  on  the  mistaken  assumption  that  the  mortgage  fore- 
closed was  the  first  lien.  Except  for  this  mistake,  the  moneys  would  not  hare 
been  paid.  It  is  a  familiar  rule  that  equity  affords  relief  in  cases  of  mutual 
mistake.  1  Story  Eq.  Jur.  (13th  Ed.)  149,  and  the  cases  there  cited ;  Will.  Eq. 
Jur.  69^  It  is  also  true  that  the  first  mortgage,  whether  subordinated  to  the 
second  or  not,  was  good  as  against  the  judgments,  even  though  it  liad  never 
been  recorded.  Will.  Eq.  Jur.  255;  2  Story. Eq.  Jur.  (13th  Ed.)  828.  If  the- 
first  mortgage  had  been  adjudged  subordinate  to  the  second,  its  owner  would', 
be  entitled  to  tliese  surplus  moneys  as  against  these  judgments.  The  plsta- 
tiff  in  No.  1,  to  the  extent  of  these  moneys,  occupied  the  same  position  in 
equity  as  the  owner  of  the  first  mortgage  would  under  the  circnmstanees  in- 
dicated. The  money  practically  was  paid  and  received  under  a  mistake  of 
fact.  Equity  grants  relief  under  such  circumstances.  The  following  are  a 
few  of  the  cases  wTiich  illustrate  this  principle:  Barber  v.  Gary,  11  Barb. 
549;  Buel  v.  Bonghton,  2  Denio,  91;  Bartlett  v.  9ale,  4  Paige,  503;  Cope  v. 
Wheeler,  41  N.  Y.  SOS;  Hammovd  v.  Morgan,  101  N.  Y.  179.  4  N.  E.  Rep. 
328.  Although  the  technical  title  of  the  four  acres  was  in  his  father  at  the 
time  the  first  mortgage  was  executed,  still  the  mortgHgor  was  the  sobstantial 
owner,  and  had  a  mortgageable  interest.  The  rule  is  thus  stated,  in  sub- 
stance, in  2  Story,  Eq.  Jur.  111.  If  a  man  has  entered  into  a  yalid  contract 
for  the  purchase  of  land,  he  is  treated  in  equity  as  the  owner.  The  purchaser 
may  devise  it  as  land  before  the  conveyance  is  made,  and  it  passes  by  descent 
to  the  heir.  He  is  deemed  In  equity  to  stand  seised  for  the  benefit  of  the  pur- 
<^aser.  Crane  v.  Turner,  7  Hun.  857,  affirmed  67  N.  Y.  487.  In  this  case 
the  mortgagor  had  fully  paid  for  the  land  long  before.  He  was  in  possession, 
and  had  been  for  more  than  20  years.  His  occupancy  yraa  open  and  notori- 
ous. This  was  sufRcient  notice  to  a  purchaser  or  mortgagee  to  put  him  upon 
inquiry,  even  though  he  had  no  actual  notice  of  the  exact  nature  of  his  title. 
The  money  deposited  with  the  county  treasurer  must  be  paid  to  the  plaintiff^ 
in  No.  1.  All  the  facts  are  alleged  in  the  complaint  in  that  action,  and  this 
court,  having  jurisdiction,  has  power  to  grant  full  relief,  {Taylor  v.  Taylor, 
43  N.  Y.  578,  584;  &llUan  v.  JfTorton,  33  How.  Pr.  373;)  and  this  without 
regard  to  the  prayer,  which  Is  no  part  of  the  complaint,  (Marquat  v.  Marquat, 
12  N.  Y.  386.)  The  second  mortgage  has  been  fully  paid,  so  its  owner  has  no 
interest  in  the  controversy.  The  owner  of  the  first  mortgage,  if  it  had  never 
been  recorded,  would  be  entitled  to  the  moneys,  as  against  the  judgments,  so 
that  they  could  claim  no  surplus,  in  any  event,  until  after  the  full  satisfaction 
of  both  mortgages.  The  land  is  worth  about  Sl,800,  so  that,  with  the  aid  of 
this  money,  the  plaintiff  in  No.  1  will  not  sustain  serious  loss.  The  plaintiff 
in  No.  1  must  be  allowed  to  pay  the  first  mortgage  within  20  days  after  serv- 
ice of  a  copy  of  the  decree,  npon  which  No.  2  must  be  discontinued  without 
costs,  and  the  mortgage  discharged  uf  record;  none  of  the  parties  to  this  ac- 
tion to  recover  costs  against  the  others. 
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McKay  «.  New  York  Gent,  ft  H.  B.  B.  Go. 

(Supreme  Court,  General  Term,  Fifth,  DepartmenL    January  II,  188B.) 

Cabribbs — Of  Goods — C!onkiotino  Linb»— Delat— TaAJisfiB. 

Defendant  agreed  with  plaintiff  to  transport  a  quantity  of  potatoes  over  its  rail- 
way to  New  York,  and  there  to  deliver  them  to  a  steamer  for  Belfast,  the  point  of 
consignment.  Its  agent  knew  the  importance  of  the  arrival  of  the  potatoes  at  Bel- 
fast in  time  for  the  seed  market.  No  steamer  or  line  of  steamers  was  designated 
for  their  shipment,  bat  defendant  received  the  freight  money  for  the  entire  dis- 
tance, and  agreed  to  forward  them  with  reasonable  dispatch.  It  was  not  to  be  lia- 
ble for  negugenoe  or  delay  beyond  its  route.  The  potatoes  were  in  New  Vork 
nearly  a  month,  when  they  were  shipped  on  the  first  vessel  clearing  direct  for  Bel- 
fast, where  they  arrived  too  late  for  market,  and  badly  damaged  by  delay.  During 
this  time  vessels  sailed  weekly  from  Kew  York  to  Liverpool  and  Glasgow,  some  of 
which  touched  at  Belfast  on  returning ;  but  very  few  vessels  ever  cleared  for  Belfast, 
owing  to  the  slight  traffic  to  that  port,  and  in  some  cases  goods  were  transferred 
f  rom  Liiverpool  to  Belfast  vessels.  Plaintiff  offered  to  prove  a  usual  custom  to  ship 
Belfast  freight  by  Liverpool  and  Glasgow  vessels,  and  that  it  was  universally  prac- 
ticed by  forwarders  in  New  York  with  the  class  of  goods  in  quesUon.  Held,  that 
such  evidence  tended  to  show  negligence  in  the  defendant  in  forwarding,  and  was 
admissible. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  William  McKay  against  the  New  YorJc  Central  ft  Hudson  River 
Railroad  Company,  to  recover  damages  alleged  to  liave  been  sustained  by  de- 
lay in  transportation  and  delivery  to  the  consignee  of  a  quantity  of  potatoes, 
shipped  upon  the  defendant's  railroad,  at  Buffalo,  N.  Y.  By  the  bill  of  lading 
of  date  April  5, 1880,  tlie  defendant  "received  from  William  McKay,  in  appar- 
ent good  order,  articles:  296  barrels  of  potatoes;  one  barrel  of  flour,  brand 
'Ionia;'  two  barrels  of  potatoes;  two  barrels  of  potatoes, — prepftid  to  Belfast, 
S360.43,  marked  William  Logan,  County  Antrim,  Ballymena.  Ireland,  via 
Belfast,  care  of  W.  H.  Mcllllianney,  New  York,  as  described  atrove,  contents 
and  value  unknown;  to  be  transported  by  New  York  Central  &  Hudson  River 
Railroad  Company  to  their  warehouse  at  New  York,  ready  to  be  delivered  to 
the  party  entitled  to  the  same;  and  it  is  expressly  stipulated  and  agreed  thai 
the  above  property  is  triinsported  ujion  the  conditions  indorsed  hereon,  which 
form  part  of  this  contract,  and  of  the  consideration  for  carrying  the  same. 
and  not  otherwise;  and  that  the  company  is  nut  to  be  held  liable  for  the  loas 
of  said  property,  or  for  any  damage  or  injury  to  the  same,  or  for  any  delay  in 
the  delivery  thereof,  by  any  other  carrier,  cartman,  or  freightman,  after  the 
same  has  been  loaded,  ready,  shipped,  or  sent  from  the  company's  warehouse." 
The  conditions  indorsed  upon  tbis  bill,  so  far  as  tliey  have  any  relation  to 
this  shipment,  were  that  the  company  would  not  be  responsible  for  damages 
occasioned  by  delay  or  injury  to  perishable  property;  that  it  will  only  be  liable 
as  warehousemen  after  the  property  has  been  placed  in  their  freight  depot: 
that  property  consigned  to  any  one  place  of  the  company's  line  of  road,  or 
to  any  point  or  place  beyond  its  termini,  will  be  sent  forward  with  aa  reason- 
able dispatch  as  the  general  business  of  the  corporation  at  its  warehouse  within 
mentioned  will  admit,  by  a  carrier  or  freightman,  when  there  are  such  known 
to  the  station  agent  at  the  warehouse  willing  to  receive  the  same  uncondi- 
tionally, etc.;  that  the  company  will  not  be  liable  for  any  damage  or  injury 
to  property  after  it  shall  have  been  sent  from  such  warehouse,  or  tendered  lo 
such  carrier  or  freightman  for  such  transportation.  The  plaintiff,  aa  found 
by  the  court,  then  executed  to  the  defendant  a  release  from  liability  for  dam- 
age to  perishable  property  occasioned  by  delay  from  any  cause  or  change  of 
weather,  or  for  damage  and  loss  while  in  the  company's  depots.  The  prop- 
erty was  without  delay  shipped  and  transported  to  the  city  of  New  York  to 
the  care  of  McIIlhanney,  the  defendant's  foreign  freight  agent  at  that  place, 
and  thera  remained  until  May  4,  1880,  when  it  was  shipped  on  the  steam-ship 
Stratherly,  and  reached  Belfast  on  the  21st  of  that  month,  too  late  for  tlie 
set'd  market.    The  potatoes  were  then  much  decayed,  sprouted,  etc.,  and  of 
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but  little  value.  The  loss  occasioned  by  their  damaged  condition  was  tlie  con- 
sequence of  the  delay  in  transportation  to  the  consignee.  The  cause  was 
tried  before  the  court  without  a  jury,  and  judgment  was  rendered  for  the 
defendant,  from  which  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  Haigbt,  Bradley,  and  Dwight,  JJ. 

Addbert  Moot,  for  appellant.    Daniel  MoMUlan,  for  respondent. 

Bradley,  J.,  {after  stating  the  facts.)  The  undertaking  of  the  defend- 
ant to  transport  the  goods  rested  in  contract,  which  did  not  in  terms  require 
it  to  take  them  t)eyond  its  own  line,  which,  so  far  as  appears,  terminated  at 
the  city  of  New  York;  and,  in  view  of  the  facts  as  found  by  the  trial  court, 
there  was  no  implication  that  the  defendant  assumed  to  convey  the  property 
any  further.  No  piesumption  tiiat  it  was  to  do  so  arose  from  the  consign- 
ment address  put  upon  the  goods  before  their  shipment  at  Buffalo.  Root 
V.  Railroad  Co.,  45  N.  Y.  524;  Babcock  v.  Railway  Co.,  49  N.  Y.  491;  Ravh 
son  V.  Hollandi  59  N.  Y.  611.  The  receipt  by  the  defendant  of  payment  of 
the  requisite  amount  to  pay  the  freight  to  the  place  of  destination  might,  un- 
explained, have  been  a  circumstance  tending  to  show  an  understanding  that 
it  should  transport  the  property  the  entire  distance;  but  in  view  of  the  evi- 
dence, and  the  fact  as  found  that,  at  the  request  of  the  plaintiff,  the  amount 
of  the  freight  by  steamer  was  ascertained,  and  the  money  taken  and  for- 
warded by  the  defendant  to  pay  it  for  the  plaintiff,  was  sufficient  to  repel  any 
inference  which  might  otherwise  have  arisen  in  that  respect.  It  must  be  as- 
sumed that  the  defendant  undertook  to  transport  the  goods  no  furtlier  than 
the  city  of  New  York.  But  the  defendant  assumed  the  duty  of  using  reason- 
able diligence  to  deliver  the  property  to  the  connecting  carrier  for  transporta- 
tion to  tlie  place  of  consignment.  There  is  nothing  in  the  bill  of  lading,  in 
the  conditions  indorsed  upon  it,  or  in  the  release  executed  by  the  plaintiff, 
which  relieved  the  defendant  from  liability  for  negligence  in  forwarding  the 
property  to  the  succeeding  carrier.  The  provisions  of  the  contract  exempting 
the  defendant  from  responsibility  for  delays  will  not  be  taken  to  include  a 
delay  occasioned  by  the  negligence  of  its  agents  and  servants,  as  no  such 
purpose  is  therein  expressed.  Read  v.  Spanlding,  30  N.  Y.  630;  Condict  v. 
Railway  Co.,  54  N.  Y.  500;  Lamb  y. Railroad  Co.,  46  N.  Y.  271;  Mynard 
V.  Railroad  Co.,  71  N.  Y.  180.  But,  in  view  of  the  provisions  of  the  con- 
tract in  that  respect,  the  burden  was  with  the  plaintiff  to  prove  thtit  the  de- 
lay in  transportation  from  New  York  was  the  result  of  negligence  of  the 
defendant.  Whitworth  v.  Railway  Co.,  87  N.  Y.  413.  The  potatoes  were 
shipped,  to  be  used  for  seed  in  Ireland,  of  which  the  defendant's  freight  agent 
was  advised.  It  was  essential  that  they  should  reach  their  destination  in  time 
to  go  into  the  market  for  that  purpose.  They  failed  to  do  so.  They  were 
also  perishable  property,  and  when  they  reacheid  there  were  much  injured  by 
having  l)ecome  sprouted  and  considerably  decayed.  The  property  having  been 
received  by  the  defendant  with  knowledge,  on  the  part  of  its  agent,  of  its 
character,  and  of  the  purpose  for  which  the  shipment  was  designed,  tlie  de- 
fendant must  be  deemed  chargeable  with  knowledge  of  the  importance  of 
transportation  without  unneceissary  delay  to  tiic  consignee.  These  potatoes 
probably  reached  New  York  befoi-e  the  10th  of  April,  and  there  is  evidence  to 
the  effect  that  the  time  between  there  and  Belfast  by  steamer  was  about  15 
daj's.  This  property  was  shipped  on  the  steam-ship  Stratherly,  May  4th.  It 
was  conceded  tliat  site  "was  the  firat  one  to  clear  at  or  leave  the  port  of  New 
York  after  the  20th  day  of  March,  1880,  sailing  for  Belfast,  Ireland,  and  that 
she  left  New  York  on  tlie  4th  day  of  May,  1880,  and  arrived  at  Belfast  on  the 
21st  day  of  May."  The  defendant's  counsel  relies  upon  this  fact  as  eoncld- 
sive  in  support  of  the  defense,  and  contends  that  this  was  the  first  vessel  in 
the  contemplation  of  the  parties,  as  evidenced  by  the  contract,  that  left  New 
York,  after  the  property  arrived  there,  upon  wliicii  the  defendant  was  required 
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to  or  properly  could  ship  the  goodx.  If  the  contract  is  wtltled  to  sacb  coa- 
fltraction,  thore  wa&no  negligence  resulting  froic  the  delay  lb  forwardltig  the 
property,  because  w.hsn  the  undertaking  of  the  carrier  is  to  forward  or  trans- 
port goods  by  any  certain  means,  that  only  can,  without  increased  responsi- 
bility, ba  adapted.  The  use  of  any  other  may  be  treated  as  a  deviation  from 
the  contra£t^  antlsuch  forwarder  be  charged  aa  an  insurer.  Railroad  Co.  v. 
Allison,  12  Amer.  &  Eng.  B.  Cas.  28;  Goodrich  v.  Thompson,  44  N.  Y.  324. 
It  doea  noii  appear  that  wlien  the  goods  were  shipped  at  Buffalo  the  parties 
bad  in  view  any  particular  steamer  or  line  of  steam-ships  upon  which  the  po- 
tatoes should  he  forwarded  from  New  York.  As  represented  by  the  bill  of 
lading.  Uie  contract  waa  that  they  should  go  to  the  place  of  destinatioa  by  way 
of  Belfast;  and  the  plaintiff  testiBed  that  his  direction  to  the  defendant's 
agent  was  tliat  tbua  property  go  by  steamer  to  Belfast.  This  direction  evi- 
■dently  waa  gi.van  hy  him  with  a  view  to  expedition,  and  for  that  parpose.  by 
itay  of  distLnguisbing  such  means  of  transportation  from  that  of  a  sail-vassel. 
The  goudauficesaarily  bad  to  lie  taken  there  by  water  navigation;  and  the  Cbu^ 
that,  they  wem  to-go  to  Belfast  did  not  necessarily  req.ulre  that  they  be  shipped 
upon  a  steamec  whtch  cleared  at  New  TorK  directly  for  the  port  of  Belfast, 
{urovided  that  there  were  other  steivm-vessels  by  which.  In  the  usual  coarse  of 
transportatiiaiik.  property  was  taken  to  that  place  from  New  York.  There  was 
some  evidieiice  tending  to  prove  that  steam-ships  left  New  York  weekly  for 
Liv«rpaoI  and.  (^aagaw ;  that  those  for  the  latter  place  touched  Bdfast  on  their 
xetuxn ;  that  In  soma  cases  goods  were  transferred  from  Liveipool  steamera  to 
those  going  to.  Bel&at;  and  that,  by  reason  of  the  small  amount  of  business 
between  New  Yodkand  Belfast,  steam- vessels  did  not  frequently  clear  at  the 
Xormer  directly  for  the  latter  place.  And  the  plaintiff's,  counsel  oDfered  to 
prove  that  i  n  April,  1880,  at  the  time  these  potatoes  were  shipped,,  freight  en- 
tered  for  Belfast  was  In  the  coarse  of  business  shipped,  from  New  York  ty 
ateamer  eithor  by  Liverpool  or  Glasgow;  that  this  was  the  way  in  which  for- 
warders in  Naw  York  shipped  freight  intended  for  Belfast,  and  was  the  most 
expeditious  and  the  only  way  in  which  freight  of  this  character  could  be  ex- 
seditiously  forwarded  to  that  place;  that  through  rates  were  and  could  have 
■been  obtained  fiem  New  York  direct  to  Belfast  by  either  Liverpool  or  Glas- 
gow steaHurs',.  and  that  forwarders  in  New  York  city  doing  business  of  this 
■charact^  shipped  their  freight  in  that  way  universally.  The  defendant's  ob- 
Jectioa  to  this  evidemie  was  sustained,  and  the  plaintiff  excepted.  This  eid- 
•dence  waa  admisaible.  The  question  was  whether  the  defendant  had  used 
■due  diligence  is  forwarding  the  potatoes  on  their  way,  by  steamer,  from  New 
York;  and  it  waa  clearly  competent  for  the  plaintiff  to  produce  evidence  that 
opportunities,  which,  aime  within  the  usual  and  ordinary  course  of  business 
of  transportation  from  there  to  Belfast,  were  furnished  to  forward  this  prop- 
«rty  by  steam-vessel-s,  from  time  to  time,  before  the  time  the  defendant 
caused  it  to  be  forwarded.  This  fact,  if  proved,  would  have  been  entitled  to 
consideration  on  the  question  of  negligence  charged  against  the  defendant. 
Tliere  was  no  restriction,  so  far  as  appears,  either  of  the  bill  of  lading  or  di- 
rection of  the  plaintiff,  which  relieved  the  defendant  from  the  duty  of  exer- 
cising reasonable  diligence  in  ascertaining  early  recognized  means,  if  they  ex- 
isted, of  thus  forwarding  the  potatoes,  and  in  causing  them  to  be  delivered  for 
shipment  upon  a  steumer  by  means  of  wliich  they  would  have  been  taken  to 
Belfast,  whether  or  not  it  cleared  directly  for  the  latter  place.  For  the 
purposes  of  the  question  arising  upon  the  exception  to  the  exclusion  of  the 
evidence.  It  must  be  assumed  that,  if  permitted,  the  plaintiff  would  have 
proved  in  a  proper  manner  the  facts  stated  in  the  offer.  And  for  the  error 
■of  rejecting  the  evidence  so  offered  the  judgment  should  be  reversed,  and  a 
AOW  trial  granted,  costs  to  abide  the  event.    All  concur. 


Digitized  by 


Google 


Sap.Ot]  KOJMAIXB.  V.  FOLZ.  711 


StBuiifAaiK  at  al.  e.  Folk  at  aZ. 

(Shtpneme  Court,  OenetxO,  Term,  Siflh  Depmrtntent.    Janwuy  11, 18S9.) 

I.  Trespass— What  AMotnm  to— Fossmnov  o»  Iiocdb  iit  Ono. 

PlaiQtlSii«nd  dstondaotB  weva  unAer  'Oontnust  irHta  a  elty  to  balld  a^JainlDfr  mo- 
ttsns  of  •  pwblio  K^Mr.  Xbe  oMitesote  provided  tlwt  all  wodc  idwutd  bodone  to  the 
■aUvfaction  of  the  <dl7  engineer,  and  that  aay  imperfect  work  ebeuld  be  corrected. 
After  plaintiffs  had  constructed  their  section  of  toe  sewer,  bnt  before  tbeenslneer 
had  inspected  tt,  defendants,  in  makinr  exeavatiene  f «r  their M0lioa,4epoail«a  some 
batdnn  atone  upon  lbs  gronnd  awr  plMnttffa'  aeottcm,  Trifefaintt  tli«  knowlatfffe  <rf  tbe 
latter.  Afterwaid8Ahe«i(glB«eriRs(ieatB«lthework«fplaiiitifrc,«ndreauiretfthem 
to  make  alterations  which  necessitated  the  remoral  of  the  stone.  The  title  to  the 
land  on  which  the  stone  was  deposited  was  vested  in  a  third  person,  wboee  consent 
te  oebupy  lAie  land  for  tbe  purpose  at  «eaatruating  tlia  aewer  ihad  bean  arevioualy 
obtained.  BAd,  that  pUuntifts  wold  recovw  jCroni  defendants  the  ooErt  w  sanoving 
tbe  stone. 
S>  Sakq— Wbuc  Uajhxaihajbls— AasaxiiBST  to  Submit  Disfutbs. 

A  provision  in  tbe  contract  for  the  construction  of  the  sewer  that  the  engineer 
■bould  dedde  as  4o  disputes  between  tbe  oontraotors  aa  to  the  manner  «f  aonnact- 
tog  tha  woik,  or otberwisa,  does  onot  sake  tbe  dadslpn  of  ttieianeinear  »  eondttipn 
fneedent  to  tbe  dgbt  to  naiotoin  tbe  action. 
4>  Covan— StAV  Co\jaa—Jjraumoaoiir~-l,Ain>  or  Uinnn>  Statbs. 

The  ODurts  Af  ITew  Tork  have  Jurisdiction  of  an  action  brought  by  one  having  a 
present  right  to  possesaion  isf  land,  the  title  ofwhMk  la  vested  in  the  United  States, 
for-  the  invasion  of  that  right  of  possession. 

Appeal  from  Jod^seot  on  report  of  Tefieree. 

.Action  bj  AddiBon  H.  Dctemiiter  «nd  Ed<wM<d  H.  EvenoB  agwtaiA  Dairid 
Folz  and  ottien.  Judgment  was  enteivd  MmlMi&g  tb«  eom|flain  t,  and  f/Mn- 
tub  appeid. 

Argued  before  Baksbr,  P.  J„  and  Braduet.  Saiobt,  and  'Dwamr,  JJ. 

Vdmund  J.  Plumley  for  appellttnta.    ZVacy  C.  Seeker,  for  respondento. 

Bkadlkt.  J.  J3>iB  aduoB  was  bimighit  t*  reoorer  daoH^gee  alleged  to  ba^e 
been  flvstadned  by  ttae  platntifb  by  the  wrongful  acta  at  tbe  defendimta  la  .de- 
positing a  ({uanttty  of  broken  stone  npoa  tdie  ground  over  a  portion  of  tbe 
sawcr  oonatructed  b^  tbe  plaintiSa  punuaBt  to  a  oontraot  made  by  tbem  wiXh 
the  eity  of  BuflMo.  The  plaJatiX  Oelamater  enteied  iato  conttacfc  with  the 
eity  to  oonitruet  a  sectloii  of  a  pubUc  ae>w«r,  and  tbe  platntifl  ETenon  joined 
•nd  was  Interested  with  liim  in  the  performance  of  tbe  worlc.  Xbe  defend- 
anti  also  had  a  oontraot  with  the  eity  for  the  eonstrucUon  of  another  section 
of  the  sewer,  and  the  two  sections  joined,  and  when  completed  would  oooeti- 
siutoaoontiRooiis  line  of  sewerage.  We  are  advised  that  tbe  terms  essen- 
tiiiUy  reqtdring.  considexation  of  the  two  contracts  were  the  saiua,  and  that 
each  et  them  contained  the  proTisiana:  First,  that  any  work  not  specified  in 
the  contract,  which  may  be  fairly  implied  or  included  in-  the  contract,  "of 
whioh  tbe  engineer  shall  judge,  "shall  be  done  by  the  contractor  without  extra 
ohai^e;  eeoond,  that  ttie  engineer  shall  decide  as  to  disputes  between. the  con- 
tractors on  adjoining  sections,  as  to  the  manner  of  connecting  tlie  work,  or 
4rf;herwise;  third,  that  all  work  shall  be  dune  to  tbe  satisfaetion  of  the  engi- 
neer, and  any  unfaithful  or  imperfect  work  shall  be  corrected.  After  tbe  plain- 
tiffs had  constructed  their  section  of  the  sewer,  but  before  the  engineer  had 
inspected  the  work,  the  defendants,  in  proceeding  with  the  work  upon  their 
section,  made  excavation  through  ronk  by  blasting,  and  deposited  tbe  broken 
stone  taken  from  their  work  upon  a  portion  of  the  plaintiffs'  section  in  whicli 
tbe  latter  had  constructed  tbe  sewer.  Afterwards  the  engineer  inspected  the 
plaintiffs'  work  tliere,  found  it  unsatisfactory,  and  required  them  to  uncover 
the  sewer,  and  perfect  the  work  of  construction,  as  directed  by  the  engineer. 
To  do  tiiis  it  was  necessary  to  remove  a  portion  of  the  broken  stone  which  had 
been  deposited  upon  it  by  the  defendants.  This  the  latter  refused  to  do.  The 
pliuntiffs  did  it.  The  expense  of  doing  it  constitutes  a  portion  of  the  al- 
leged claim  for  damages,  and,  in  view  of  the  findings  of  the  referee  in  that 
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respect,  which  were  supported  by  the  evidence,  no  other  injury  to  the  plain- 
tiffs  was  occasioned  by  the  deposit  of  the  stone  there.  The  title  to  the  land 
tlirough  which  this  portion  of  the  sewer  was  constructed  by  the  plaintiffs  was 
vested  in  the  United  States,  from  the  constituted  authorities  of  which  the  boanl 
of  commissioners  of  sewers  of  the  city  of  Buffalo  obtained  permission  to  there 
make  the  excavation  for  and  put  in  the  sewer;  and,  by  the  contract  made  by 
the  city  with  Delamater,  tiie  plaintiffs  were  permitted  to,  and  for  the  purposes 
of  the  work  they  undertouk  to  perform  they  did,  appropriate  to  tlieir  use  tlie 
land  where  and  upon  which  tliey  necessarily  did  such  work.  This  was  a  qual- 
ified possession  by  them  for  the  time  being,  of  which  they  bad  the  riglil  of 
protection  against  strangers  to  the  title.  Dyson  v.  Collick,  5  Barn.  \;  Aid. 
600.  The  deposit  of  the  stone  over  this  work  of  the  plaintiffs  resulted  in  an 
injury  \o  them  to  the  extent  of  the  expense  requisite  to  the  removal  of  tlie 
stone,  rendered  necessary  for  the  work  of  perfecting  Iheir  job  upon  the  sewer. 
The  question  arises  whether  any  right  of  the  plaintiffs  was  invaded  by  this 
act  of  the  defendants  or  in  consequence  of  such  act.  The  work  of  construc- 
tion of  the  sewer,  within  the  meaning  and  purpose  of  the  contract,  was  not 
completed  until  ii  was  inspected  and  accepted  by  the  engineer.  Until  then 
tlie  plaintiffs  were  subject  to  liability  to  overhaul  the  work  they  may  have 
done,  and  to  remedy  any  defects  in  it,  and  for  that  purpose  they  were  entitled 
to  the  opportunity  of  doing  it. 

It  is,  however,  said  that  as  the  plaintiffs,  several  months  before  the  stone 
were  placed  there,  had  treated  their  work  as  completed,  and  left  it  as  such, 
they  then  had  neither  the  possession  of  the  premises,  nor  any  existing  right 
there.  Their  duty  was  imposed  by,  and  their  rights  Were  derived  from,  the 
contract,  and  they  were  concurrent  in  the  sense  that  such  duty,  and  the  right 
to  perform  it,  were  essentially  united,  and  when  the  former  existed  the  pla'n- 
tifls  were  not  denied  the  latter.  When  they  first  treated  their  work  as  done, 
the  plaintiffs  understood  that  their  obligation  under  the  contract  was  only 
contingently  discharged,  and  that  whether  the  performance  of  their  work  was 
complete  was  dependent  upon  the  result  of  the  inspection  by  the  engineer, 
subject  to  which  they  must  be  deemed  to  have  left  the  work.  This,  it  may  be 
assumed,  the  defendants  also  knew.  By  depositing  the  stone  where  tlieydid, 
the  defendants  interrupted  the  performance  by  the  plaintiffs  of  their  uncom- 
pleted work,  which  tlie  latter  were  required  and  iiad  the  riglit  to  perform. 
The  consequence  was  an  invasion  of  their  rights.  The  good  faith  on  the  part 
of  the  defendants  was  no  protection  to  them,  unless  they  were  relieved  from 
liability  by  estoppel.  The  fact  that  the  plaintiffs  left  the  work  as  completed 
may  iiave  induced  the  defendants  to  believe  the  stone  could  interfere  with  no 
right  of  the  plaintiffs.  But  there  was  no  estoppel  to  aid  the  defendants.  The 
stone  were  placed  there  without  any  knowledge  or  consent  of  the  plaintiffs, 
and  they  could  not  be  prejudiced  by  the  fact  that  it  was  done  with  the  knowl- 
edge of  the  sewer  commissioners  and  engineers;  and  in  view  of  the  fact  that 
the  time  when  the  inspection  of  the  work  by  the  engineer,  and  the  determi- 
nation whether  or  not  it  was  satisfactory  to  him,  should  be  made,  was  not 
within  the  control  of  the  plaintiffs,  their  leaving  the  work  ready  for  inspection 
did  not  have  the  effect  to  conclude  them  from  asserting,  as  against  the  de- 
fendants, that,  in  consequence  of  the  result  of  the  inspection  to  which  the 
work  was  subject,  the  performance  of  their  contract  was  not  complett^l. 
Nothing  appears  in  the  case  tending  to  render  the  plaintiffs  chargeable  with 
intent  to  influence  the  defendants  to  put  the  broken  stone  where  they  were 
deposited,  or  with  reasonable  apprehension  that  they  would  be  induced  to  do 
BO  by  any  act  on  the  part  of  the  plaintiffs.  This  is  essential  to  estopp^-l  in 
pais,  altlioiigb  no  intent  to  mislead  is  necessary  to  create  it.  Bank  v.  Bank, 
60  N.  Y.  575;  MuUer  v.  Pondir,  66  N.  Y.  325;  Payne  v.  Burriham,  62  N. 
T.  69;  Blair  v.  Wait,  69  N.  Y.  113;  Trust  Co.  v.  Balch,  13  Jones  &.  &  628, 
587;  Hubher  Co.  v.  Rothery,  107  N.  Y.  310, 14  N.  E.  Kep.  269. 
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It  la  contended  that  the  actaal  possession  of  the  locus  in  quo  by  the  plain- 
lifb  at  the  time  the  defendants  put  the  stone  there  was  requisite  to  the  sup- 
port of  the  action,  and  that  they  then  did  not  have  such  possession.  It  is 
true  that  the  maintenance  of  an  action  of  trespass  upon  land  strictly  as  such 
is  dependent  upon  possessioa,  actual  or  constructive,  by  the  plaintiff.  The 
tacts,  as  alleged  in  the  complaint,  do  not  necessarily  characterize  this  as  such 
an  action,  but  it  may,  if  essential  to  its  support,  be  treated  as  an  "action  on 
the  case, "  as  that  term  was  understood  in  the  former  classification  of  actions. 
As  before  suggested,  the  qualified  possession  of  the  plaintiffs  continued  until 
their  worlc  was  completed.  The  continuance  of  possession  does  not  necessH- 
rily  depend  upon  a  continued  corporeal  relntion  to  the  premises.  Hence  a 
person  does  not  lose  the  possession  which  he  has  once  aoquired  by  mere  sepa> 
ration  from  it.  When  the  plaintiffs  took  the  possession  for  the  purpose  of 
doing  the  worlc,  it  was  contemplated  that  they  would  retain  it  until  that  pur- 
pose was  accomplished,  and  no  longer;  and  until  then,  as  against  those  hav- 
ing no  right  to  it,  the  possession,  thus  qualified,  in  them  may  be  deemed  to 
have  been  maintained  by  a  continued  purpose  to  retain  it.  This  controversy 
is  wholly  between  the  parties  to  the  action.  The  fact,  therefore,  that  the  title 
was  in  the  United  States  does  not  aid  the  defendants,  as  they  derived  no  right 
from  the  owner,  but  were  mere  strangers  to  the  title.  Wheeler  v.  Lawson, 
103  N.  Y.  40,  8  N.  E.  Bep.  SbO;  MUler  v.  Decker,  40  Barb.  228.  Nor  is  it 
necessary  to  inquire  whether  the  defendants  are  liable  to  the  United  States 
for  the  damages  resulting  to  the  land  by  putting  the  stone  upon  it.  The  claim 
of  tlie  plaintiffs  is  confined  to  the  damages  resulting  to  them  in  the  use  of  the 
premises,  so  far  as  necessary  for  the  pMerformance  of  the  work,  wliicti  they 
were  required  and  had  the  right,  as  against  the  defendants,  to  perform  tiiere. 
That  was  the  extent  of  their  right,  and  their  relief  must  he  limited  accord- 
ingly. 

And  we  think  that  there  was  no  want  of  jurisdiction  in  the  county  court  to 
entertain  tlie  action  for  the  purpose  of  the  reli^  sought,  although  the  courts 
of  the  state  may  have  no  jurisdiction  over  the  lands  of  the  United  States 
within  the  state.  Dibble  v.  Clapp,  81  How.  Pr.  420.  Actions  for  injuries  to 
lands  are  local,  and  jurisdiction  of  them  is  confined  to  the  states  in  which  the 
land  is  situated.  Telegraph  Co.  v.  MiddleUm,  80  N.  Y.  408;  Cragiu  v.  Imv- 
ell,  88  N.  Y.  258;  Dodge  v.  Colby.  108  K.  Y.  445,  16  N.  £.  Rep.  703.  That 
proposition  is  not  applicable  to  the  present  case.  The  place  in  question  is 
within  the  boundaries  of  the  state,  and  of  the  county  of  Erie.  The  action  in- 
volves no  question  of  title  to  the  land,  or  injury  to  the  freehold.  It  is  founded 
upon  the  alleged  invasion  by  the  defendants  of  a  right  of  the  plaintiffs,  in 
consequence  of  which  the  latter,  in  the  exercise  of  such  right,  were  damni- 
fied. The  plaintiffs  sought  to  assert  no  interest  in  the  land  otiier  than  the 
right,  unmolested  by  the  defendants,  who  were  strangers  to  the  title,  to  pro- 
ceed upon  it  in  the  performance  of  their  contract,  and  their  possession  was 
such  only  as  was  essential  to  that  purpose. 

The  provision  of  the  contract  tliat  the  engineer  shall  decide  as  to  disputes 
between  the  contractors  of  adjoining  sections,  as  to  the  manner  of  connecting 
the  work,  or  otherwise,  is  not  in  the  way  of  the  maintenance  of  the  action. 
The  contract  is  not  set  out  in  the  case,  and  it  may  be  assumed  that  the  claim 
referred  to  embraces  all  that  has  any  bearing  upon  its  construction  and  effect. 
The  controversy  in  question  dues  not  seem  to  bie  within  its  purpose.  It  evi- 
dently was  designed  to  apply  only  to  disputes  relating  in  some  manner  to  the 
performance  of  the  contracts  of  the  parties.  The  contracts  were  made  with 
them  severally  by  the  city.  These  several  contractors  did  not  join  in  the  con- 
tracts. But,  without  reference  to  this  view  of  the  effect  of  thai  portion  of  the 
contract,  it  is  clear  that  such  decision  of  the  engineer  cannot  be  deemed  a  con- 
dition precedent  to  the  right  of  action.  The  rule  on  that  subject,  and  the 
reason  of  it,  needs  no  amplification  here,  since  it  lias  been  distinctly  au- 
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nounoed  in  Canal  Oo.  v.  Coal  Co.,  50  K.  Y.  850>  and  In  Beuard  t.  City  of 
Sooiietter,  109  X.  Y.  164,  169,  16  K.  £.  B^.  348,  and  is  not  iiiconsistent 
with  the  doctrine  of  Hurat  v.  Litobfldd,  89  N.  Y.  377.  The  finding  of  tbe 
referee  to  the  effect  that  tbe  engineer  diaclalined  tiaving  anything  to  do  with 
tbe  subject  of  tbe  controversy  between  tliese  parties,  and  therefore  did  not  as- 
sume to  make  a  decision  in  tbe  matter,  was  supported  by  tlie  evidence.  No 
otber  question  seems  to  require  consideratitm.  The  judgment  should  be  re- 
yersad,  and  a  new  trial  granted,  costs  to  abide  the  event.  Ail  ooncui«  exespt 
Babkeb,  F.  J.,  not  voting. 


TUMU02TD8  e.  MOOJTT. 

{Supnme  Court,  Qeneral  Terui,  JSyth  Departanent.    Aanary  II,  1880.) 

1.  Afivai/— Rbthw— Wn«KT  or  £vn>raroK— FnmaiM  or  Bstsbbb. 

Wbere  the  evidence  is  conflicting,  the  findings  of  a  referee  are  oondnaive. 
S.  KvzDBNcx— FBBsnMPnoNft— DsLivBBT  or  Note. 

The  fact  that  plafntiff  gave  defendant  his  note  for  Ibe  prioe  of  •  hocaa  doea  not 
■bow  that  defendant  was  not  tkan  indebted  to  plaiatUL 
8.  PATitaiiT— To  Tims  Paaaom—tUnnatiimw. 

A  statement  by  a  creditor,  when  told  of  a  payment  to  his  wife,  tbat  "it  was  all 
light "  if  it  bod  been  so  made,  amounts  to  a  ratification  of  the  wife's  autbori^. 

Appeal  from  jndgmmt  oo  report  of  referee. 

Action  byCtoorge  Tummonds  agidnat  Cbattes  P.  Meody.    Defeadnnfc  «p- 
|ieals. 
Argued  befooe  Bjlkksb.  F.  J.,  wid  BsAnLsr  hmI  JDwiabx.  JJ. 
S.  B.  Melntyre,  for  appeliant.    L.  M.  STorton,  tot  reepoadenU 

Bbadlet,  J«    Tbe  action  was  brongbt  upon  a  promiasory  note  made  bj  the 

defendant;  also  to  recover  the  amount  alleged  to  be  due  bim  for  mon^  and 
notes  received  by  fibe  defendant  from  otber  parties  to  tbe  plaintUI's  oae,  and  tm 
goods  and  ebattels  alleged  to  have  been  sold  and  delivered  by  tlie  pj«tinmf  to 
the  defendant.  Tbe  latter  pnt  in  iasue  some  of  tbe  allegMtions  of  tbe  com- 
plaint; alleged,  by  way  of  counter->claim,  an  indebtedness  to  bim  from  the 
plaiintiff  upon  promissory  notes,  and  for  cbaUels  sold  and  delivered;  slao  for 
moneys  paid  and  sirvioes  pei-formed  by  bim  for  the  plaintiff.  Xbeee  matteia 
of  alleged  counter-eliUm  were  met  by  allegations  of  denial  and  payment  in 
reply.  Tbe  referee  found  upon  all  tbe  issues  essential  to  tut  ooncluBton.  and 
directed  judgment  against  the  defendant  for  $187.72.  There  was  much  con- 
flict in  the  evidence  of  the  respective  parties,  who  were  widely  apart  in  their 
statements  of  tbe  situation  of  their  claims  and  accounts,  each  against  the 
other.  While  tbe  evidence  on  the  part  of  the  plaintiff  tended  to  prove  Uability 
of  the  defendant  to  him  for  the  amount  so  found  by  tbe  referee,  that  on  the 
part  of  the  defendant,  if  taken  as  correct,  would  have  required  the  direction 
in  bis  favor  of  judgment  in  a  still  larger  amount.  The  matter  of  tbe  credi- 
bility of  the  witnesses  was  peculiarly  for  the  consideration  of  the  referee,  who 
had  at  tbe  trial  means  oE  determining  that  question  wbidi  cannot  l>e  avail- 
able on  this  review ;  and,  so  far  as  that  question  is  concerned,  we  must 
treat  his  disposition  of  it  as  conclusive.  The  further  inquiry  arises  whether 
the  evidence  fairly  supports  the  conclusion  of  tlte  referee.  He  baa  found  tbat 
in  February,  1881,  the  parties  met  and  made  a  settlement,  by  which  the 
amount  then  due  upon  a  note  of  $286,  held  by  the  defendant  against  the 
plaintiff,  was  paid,  and  a  sraall  account  which  the  plaintiff  bad  against  the 
defendant  was  applied  upon  the  note.  The  evidence  on  tbe  part  of  tlie  plain- 
tiff tends  to  support  that  conclusion;  and  consistent  with  it  is  the  fact  tbat 
the  defendant  then  borrowed  of  the  plaintiff  $200,  and  gave  him  his  note  or 
due-bill  for  it.  And  the  reason  that  the  $236  note  was  not  then  delivered  up 
is  explained  by  the  plaintiff's  evidence.  In  view  of  all  the  evidence  upon  the 
subject,  we  cannot  say  that  the  referee's  finding  in  ttiat  respect  was  not  aup- 
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ported.  While  h  h  trne  th«  eTideitca^  as  glTen,of  the  ttansaetloB,  doM  not 
cliatinetlj  sltow  the  appHeatknt  of  the  plafntifCe  acoonnt  agHinst  tbe  defend- 
ant, there  is  evidence  to  tbe  effect  that  when  that  account  arose  it  was  nnder- 
«tood  that  tbe  amount  of  it  should  be  applied  upon  the  note. 

TiM  jriaintiff  in  June,  1883,  purchased  of  the  defendant  a  horse,  for  which 
he  then  gave  bis  note  for  91^  to  the  defendant.  It  is  eontended  that  this 
furni^ed  the  pnsnmptioo  kbat  there  was  then  nothing  due  from  the  latter  to 
tbe  plaintiff.  This  would  be  so  if  there  was  no  evidenee  to  the  oontnuy,  or 
if  it  had  not  appeaxed  far  what  the  note  was  given.  A*  9ne»t  v.  Blooming- 
dale,  5  Denlo.  804;  ImJu  t.  Tysm,  6  N.  Y.  4til.  But,  as  it  did  appew  that 
the  consideratian  td  tbe  note  was  the  sale  of  the  horse,  there  was  no  oppor- 
tunity for  tbe  presamptioa  that  it  was  made  to  cover  a  balance  then  doe  from 
the  plaintiff  to  the  defendant  upon  settleaoent  of  ttieir  matters.  There  was 
also  other  evidence  upon  the  subject  tending  to  prove  that  certain  alleged 
claims  tA  tbe  plaintiff  againat  the  defendant  befbi*  then  existing  remained 
unpaid. 

The  plaintiff  also  gave  evidence  to  tbe  ^ect  that,  tai  tbe  fall  of  1883,  he 
paid  to  the  wife  at  the  defendant,  at  the  place  of  residence  of  the  latter,  $60, 
to  apply  upon  that  note;  that  he  left  it  with  her  for  that  purpose.  This  is 
oontiadicted  by  the  wife.  Tbe  refisreetoaad  the  fact  with  the  plaintiff;  alao 
found  that  she  bad  anthoritr  to  receive  it  for  her  hosband.  The  latter  Bad- 
ing  ia  efaalknged  by  tbe  defendant's  counsel,  but  at  an  interview  between  the 
parties  evidence  was  gtven  on  the  part  of  tbe  plaintiff  that  he  called  tbe  at- 
tention of  tbe  defendant  to  the  fact  tbot  be  bad  paid  the  $SQ  to  his  wlfcv  and 
that,  while  the  defecidant  did  not  admit  it,  he  said  if  the  plaintiff  had  done  so 
"it  was  all  right."  This  was  a  ratidcation  of  the  act,  if  established,  and,  as 
«uch,  was  evldeneeof  her  anthorifyto  receive  for  him  the  money.  The  daim 
«f  the  dtf  endant  that  he  advanced  for  the  plaintiff  4M2,  to  pay  a  note  held 
against  him  by  Frank  Tummonds,  was  met  by  evidence  at  the  plaintiff  to  the 
«ffect  that  he  handed  to  the  defendant  the  money  to  make  tbe  payment,  if  the 
referee  was  justifled  in  adopting,  as  be  did,  such  evidence,  and  disregarding 
ihat  of  the  defendant  to  tbe  contrary. 

Without  referring  to  any  other  matters  in  detail,  it  is  sufBdent  to  add  that 
the  evidence  presented  questions  of  fact,  the  determination  of  which  was  for 
the  referee;  and,  in  view  of  all  tlie  circumstanoee  sf^kearing,  it  cannot  properly 
be  held  that  bis  fisdings  upon  tbe  disputed  questions  were  so  againat  tbe 
weight  of  ttie  evidence  as  to  warrant  tbe  direction  of  a  new  trial.  Tbe  rule 
is  quite  well  settled  that,  apon  a  mere  conflict  of  evidence,  tbe  Sndings  of  a 
referee  are  conclusive  as  to  the  facts  which  are  put  in  dispute  by  it.  No 
other  questions  require  consideration.  The  judgment  should  be  afiOrmed. 
.    All  concur. 


AsHLET  et  al.  V.  Lahb. 
(SMpreme  Court,  Oeneral  T«rm,  Fifth  Department.    Jsnnaiy  11, 188B.) 

BXXCCTOBS  ^MD  ADMINISTRATOIIS — PBOBA.TE  PbACTIOS— DBCBBS — COUATSBAIi  ATTACK. 

A  judgment  creditor  petitioned  tbe  surrogate  to  compel  the  administratrices  of 
his  debtor  to  pay  hia  judgment;  whereupon  one  of  them  answered  the  petition,  de- 
nying the  validity,  and  alleging  the  payment,  of  the  jud^enU  Fending  this  pro- 
ceeding, the  administratrices  nled  a  i>etition  for  a  judicial  settlement  of  their  ac- 
counts, to  which  the  creditor  was  made  a  party,  and  prayed  the  payment  of  his  debt. 
The  two  proceedings  were  adjourned  from  time  to  time  to  the  same  days,  but  were 
not  consolidated,  nor  was  any  reference  made  in  either  to  the  other,  and  the  judg- 
ment was  not  disputed  In  the  latter  proceeding,  in  which  a  final  account  was  or- 
dered, and  the  payment  of  said  judgment  decreed.  Held,  under  Code  Civil  Proo. 
N.  Y.  i  2743,  woich  provides  that  the  payment  of  an  undisputed  debt  shall  be  pro- 
vided for  in  the  decree  in  proceedings  for  a  judicial  accounting,  and  that  such  de- 
cree thaU  be  ooDclusive  against  all  parties  to  it  as  to  matters  enumerated  in  said  sao- 
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tion,  the  surrogate  had  Jnrlsdiotion  to  decree  the  payment  of  the  debt,  it  not  ap- 
pearing In  that  proceeding  to  be  disputed,  and  that  sach  decree  oonld  not  ba  collat- 
erally attacked.  v 

Appeal  from  special  term,  Monroe  county. 

Action  by  Julia  P.  Asliley  and  Jeannie  T.  Hard,  administratrices,  etc., 
of  William  M.  Astiley,  deceased,  against  George  W.  J^mb,  to  restrain  the 
collection,  and  to  cancel  and  cause  the  discliarge  of  record,  of  a  judgment  re- 
covered against  the  plaintiff's  intestate.  Tliis  judgment  was  recovered  bv 
Charles  O.  .Ashley,  June  19, 1872,  for  $587.43,  assigned  by  him  to  Portus  M. 
Hinman,  and  by  the  latter  to  the  defendant.  Upon  the  petition  of  the  defend- 
ant for  that  purpose,  a  citation  was  issued  by  the  surrogate  of  Monroe  county, 
and  served  upon  the  plaintiffs,  requiring  them  to  show  cause  why  a  decree 
should  not  be  made  directing  the  payment,  of  the  judgment.  On  the  return- 
day  of  the  citation,  and  upon  the  plaintiffs'  petition,  with  a  view  to  a  judicial 
settlement  of  their  accounts,  a  citation  was  issued  to  the  heirs,  next  of  Isin, 
and  creditors  (other  than  the  defendant)  of  the  estate  of  the  decedent.  The 
proceeding  instituted  by  the  defendant  was  adjourned,  and  carried  along  with 
that  for  final  accounting,  and  one  of  the  plaintiffs  answered  his  petition,  de- 
nying that  the  judgment  was  unpaid,  and  alleging  that  it  had  been  paid,  and 
denying  the  validity  of  the  claim  founded  upon  it.  A  supplemental  citation 
was  issued  in  the  proceeding  for  the  accounting,  to  the  return-day  of  wliicli 
both  proceedings  were  adjourned ;  and  then,  upon  the  petition  of  the  defend- 
ant, with  the  prayer  that  he  be  made  a  party,  and  that  the  payment  of  his 
claim  be  directed,  be  was  made  a  party  to  the  latter  proceeding;  and  by  de- 
cree made  a  final  accounting  was  adjudged,  and  the  plaintiffs  were  directed 
to  pay  to.  the  defendant  the  amount  of  his  claim  represented  by  such  judg- 
ment against  the  decedent;  and  afterwards  proceedings  were  taken  by  the  de- 
fendant to  punish  the  plaintiffs'  contempt  for  their  refusal  to  pay  such  claim. 
The  injunction  in  question  was  granted  to  restrain  further  proceedings  founded 
upon  such  decree  of  the  surrogate  during  the  pendency  of  this  action.  For 
opinion  at  special  term,  see  2  N.  Y.  8upp.  678. 

Argued  before  Barker,  P.  J.,  and  Haioht.  Bbadlet,  and  Dwight,  JJ. 

Thomas  Raines,  for  appellant.    H.  F.  Remington,  for  respondents. 

Bradlet,  J.,  {(^f'ter  stating  t?ie  facts.)  The  decree  of  the  surrogate  di- 
recting payment  of  the  defendant's  claim  remains  as  effectual  as  when  entered. 
No  appeal  has  been  taken  from  it.  It  is  not  alleged  that  the  decree  was  ob- 
tained by  fraud.  It  would  therefore  seem  that  at  the  threshold  the  inquiry 
arises  whether  or  not  the  decree  had  the  support  of  the  jurisdiction  of  the  sur- 
rogate to  make  it  The  decree  appears  to  have  been  entei-ed  in  the  proceed- 
ing  for  the  judicial  accounting  of  the  plaintiffs,  instituted  upon  their  petition 
pursuant  to  the  statute,  and  in  such  case,  "wherethe  validity  of  a  debt,  claim, 
or  distributive  share  is  not  disputed  or  has  been  established,  the  decree  ma>i 
determine  to  whom  it  is  payable,  the  sum  to  be  paid  by  reason  thereof,  and  all 
other  questions  concerning  the  same.  With  respect  to  the  matters  enumer- 
ated in  this  section,  the  decree  is  conclusive  upon  each  party  to  the  special 
proceeding  who  was  duly  cited  or  appeared,  and  upon  every  person  deriving 
title  from  sucli  a  party."  Code  Civil  Proc.  §  2743.  In  this  respect  the  former 
statute  was  substantially  the  same.  2  Kev.  St.  p.  95,  ^  71.  And,  if  this  de- 
cree was  within  the  jurisdiction  of  the  surrogate,  it  was  while  it  remained  an 
effectual  determination  of  the  rights  of  the  parties  within  its  purview,  niid 
conclusive  upon  them.  The  surrogate  and  his  court  have  no  jurisdiction 
other  than  such  as  is  given  by  the  statute,  {Riggs  v.  Cragg,  89  S.  Y.  479;) 
and,  under  the  section  referred  to  of  the  statute,  there  is  no  jurisdiction  iu 
that  court  to  determine  the  rights  of  the  parlies  in  respect  to  a  claim  which  is 
disputed;  and  within  such  provision  are  only  embraced  claims,  the  validity  of 
which  is  not  questioned,  (Tucker  v.  Tucker,  *43  K.  Y.  136,  4  Abb.  Dec  42&i 
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Greene  v.  Day,  I  Detn.  Sur.  45,  and  cases  there  dted,  II  Abb.  N.  C.  50.)  In 
a  proceeding  under  tl)at  section  no  formal  metliod  of  disputing  a  claim  pre- 
sented  is  prescribed  or  required;  and  the  fact  that  its  validity  is  disputed  is 
not  in  the  way  of  the  person  making  the  claim  being  or  becoming  a  party  to 
the  proceeding  for  the  purposes  of  the  accounting  by  the  representatives  of  a 
decedent.    Ckxie,  §  2731. 

Although  it  appears  that  this  claim  of  the  defendant  bad  been  presented 
to  the  plalntifFs,  and  rejected  by  them,  nothing  appears  in  the  record  of  this 
proceeding  for  judicial  accounting,  treating  it  as  distinct  from  another, 
which  will  hereafter  be  mentioned,  that  the  claim  was  then  or  bad  been  dis- 
puted by  the  plaintiff,  nor  is  it  alleged  that  the  claim  was  disputed  in  such 
proceeding,  or  that  it  therein  appeared  that  it  had  been  rejected  by  the  plain- 
tiffs. That  proceeding,  considered  separately  from  any  other,  appears  to 
have  been  such  as  to  support  the  jurisdiction  of  the  surrogate's  court  to 
make  the  decree  in  question.  But,  prior  to  the  petition  of  the  administra- 
tors for  tiie  judicial  settlement  of  their  accounts,  the  defendant,  as  creditor, 
Iiad  instituted  a  proceeding  before  the  surrogate  by  bis  petition,  praying  for  a 
decree  directing  them  to  pay  his  claim,  and  a  citation  was  issued  pursuant  to 
the  statute.  Id.  g  2717.  In  this  proceeding  one  of  the  administrators  filed 
a  written  answer,  duly  verified,  denying  that  the  defendant's  judgment  re- 
mained unpaid  and  unsatisfied,  and  alleging  that  it  bad  been  fully  paid,  and 
that  the  administrator,  upon  information  and  belief,  denied  the  validity  of 
the  claim.  It  is  contended  by  the  plaintiffs'  counsel  that  both  proceedings 
must  be  treated  as  one,  and  therefore  that  such  answer  was  applicable  to  the 
proceeding  for  the  accounting  instituteil  by  the  administrators.  The  statute 
provides  that,  upon  the  presentation  of  a  petition  by  a  creditor  praying  for  a 
decree  directing  payment  of  his  claim,  the  petition  must  be  dismissed  when 
the  administrator  files  a  written  answer,  duly  verified,  setting  forth  facta 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid  and 
legal,  and  denying  its  validity  or  legality  absolutely  or  upon  information  and 
belief.  Id.  §  2718.  It  follows  th.it,  if  this  answer  came  within  the  require- 
ment of  tlie  statute  for  that  purpose,  the  only  decree  that  could  be  entered  in 
that  proceeding  was  one  dismissing  the  petition,  which  it  was  the  duty  of  the 
surrogate  to  enter;  and,  if  it  did  not  require  such  a  decree,  the  surrogate 
might,  if  he  chose,  make  an  order  requiring  the  administrators  to  render  an 
intermediate  account.  Id.  g  2723.  It  does  not  appear  that  any  decree  was 
made  dismissing  the  petition,  nor  did  the  surrogiite,  on  his  own  motion,  re- 
quire such  intermediate  accounting,. but  the  proceeding  for  a  judicial  settle- 
ment of  their  accounts  was  instituted  upon  the  petition  of  the  administrators 
pursuant  to  section  2729.  The  question,  therefore,  seems  to  arise  (1)  whether 
the  objection  taken  by  the  answer  to  the  petition  of  the  defendant,  as  creditor, 
was  available  in  the  proceeding  for  judicicil  settlement  of  the  accounts;  and, 
if  so,  whether  by  sucli  answer  the  claim  was  disputed,  and  had  not,  within 
the  raeiining  of  the  statute,  been  established.  Section  2743.  These  two  pro- 
ceedings seem  to  have  been  carried  along  together.  But  our  attention  is 
called  to  no  statute  having  the  effect  to  consolidate  them.  The  proceeding  in- 
stituted by  the  defendant,  as  creditor,  for  a  decree  directing  the  payment  of 
his  claim,  did  not  curae  within  the  provision  of  seclion  2728  of  the  Code,  pro- 
viding for  the  consolidation  of  proceedings  instituted  under  the  prior  sections 
of  article  2  with  one  for  judicial  settlement  instituted  by  the  petition  of  an 
administrator,  as  the  issuing  of  the  citation  in  the  defendant's  proceeding  was 
not  prescribed  in  that  article,  but  it  was  issued  pursuant  to  a  provision  of 
article  1,  and,  so  far  as  appears  here,  tbey  were  treated  as  separate  and  inde- 
pendent proceedings.  The  one  in  which  the  decree  was  entered  was  complete 
in  itself,  and  in  it  no  reference  is  made  to  the  other,  and  notliing  in  or  not  in 
the  record. of  it  app<'ars  to  have  taken  place  in  such  proceeding  to  deny  to  the 
surrogate  or  bis  court  jurisdiction  to  give  to  it  the  result  represented  by  the 
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decree;  and  by  reference  to  the  complaint  in  this  action  it  may  be  observed 
that,  while  it  ia  there  alleged  that  the  answer  before  mentioned  was  Qled  to 
the  defendant's  petition,  there  is  no  allegation  that.  In  the  proceeding  for  the 
jndicjal  settlement,  the  claim  was  in  any  manner  disputed,  or  that  the  sarro- 
gate's  court  was  advised  that  it  had  been  rejected  by  theadmlnistrators.  The 
answer  in  the  one  proceeding  would  seem  to  have  had  no  relation  to  the  other; 
and  the  Jurisdiction  of  the  surrogate  to  make  the  decree  was  dependent  upon 
what  appeared  before  him  and  his  court  in  the  proceeding  in  which  it  was  en- 
tered. It  cannot  be  collaterally  attacked  by  the  use  of  existing  facts  which 
were  in  no  manner  sought  to  be  made  available  in  such  proceeding;  and, 
within  the  jiv^isdiction  conferred  by  statute,  the  adjudication  of  tlie  surrogate's 
court  is  as  effectual  and  conclusive  upon  the  parties  as  that  of  any  other  tri- 
bunal acting  within  ita  powers,  and  must  l>e  treated  in  like  manner.  The  de- 
cree seems  to  have  the  support  of  the  jurisdiction  of  that  court  to  make  it.  In 
view  of  the  limitations  upon  the  power  of  courts  of  equity  to  interfere  with 
judgments  rendered  by  courts  of  competent  jurisdiction,  there  seems  to  ap- 
pear in  the  appeal  book  no  ground  for  the  relief  demanded  by  the  complaint, 
as  against  the  decree  of  the  surrogate's  court,  [Stilinell  v.  Carpenter,  59  N.  Y. 
423;)  and,  unless  something  further  than  is  there  represented  is  made  to  ap- 
pear, the  plaintiff's  remedy  is  in  a  direct  proceeding  to  open  the  decree  with  a 
view  to  relief  from  its  effect,  and  to  then  contest,  as  far  as  may  be  admissible, 
the  claim,  or  to  so  dispute  it  or  its  validity  as  to  oust  that  court  of  jurisdiction 
in  the  matter,  (Code,  §  2481;  In  re  Hawley,  100  N.  Y.  206,  3  N.  E.  Rep.  68.) 
These  views  render  it  unnecessary  to  consider  the  second  proposition  before 
stated.  We  therefore  express  no  opinion  upon  the  sufficiency  of  the  objection 
taken  by  the  answer  to  the  defendant's  petition  as  an  effectual  dispute  of  his 
claim,  or  whether  or  not  such  claim,  for  the  purpose  of  the  proceeding  in  ques- 
tion, would  prima  facte  be  deemed  establislied  by  the  judgment  which  repre- 
sented it.  The  order  should  be  reversed,  and  the  motion  to  dissolve  the  in- 
junction granted,  with  $10  costs  and  disbursements  of  this  appeal  to  the  de- 
fendant, to  abide  the  event  of  the  action.    All  concur. 


Bailet  v.  DaiqIiEB  et  al. 

{Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 188B.) 

Costs — Action  Ihtolvhio  Titli!  to  Iiand — Erhoneous  Taxation. 

A  complaiDt  {^eged  that  the  defendants,  as  assessors  of  a  oerUdn  town,  care- 
lessly and  unlawfully  assessed  to  plaintiff  a  oertaia  parcel  of  land  situated  in  the 
town:  that  plaintiff  was  ueither  an  inhabitant  of  the  town  luar  owner  of  tbe  lands; 
and  thatjin  consequence  of  such  assessment,  certain  personal  property  ol  plaintiff 
was  levied  on  and  sold.  Defendants  put  in  a  general  denial  as  to  all  matters  In  the 
complaint  charging  unlawful  action  on  their  part,  but  did  not  affirmatively  allege 
any  title  in  plaintiff  to  the  land  assessed.  Meld,  that  the  title  to  land  waa  not  put 
in  issue  by  the  pleadings,  within  the  meaning  of  Code  Civil  Proo.  N.  Y.  S  S22S,  en- 
titling plaintiff  to  costs  in  an  action  "in  which  a  claim  of  title  to  real  property  arises 
on  the  pleadings. " 

Appeal  from  special  term,  Erie  county. 

Action  by  Earl  W.  Bailey  agidnst  Adam  Daigler  and  others.    Plaintiff  ap-  • 
peals  from  an  order  denying  his  motion  for  the  relaxation  of  costs. 
Argued  before  Barker,  P.  J.,  and  Bradley,  Haight,  and  Dwiqht,  JJ. 
Frank  Perkins,  for  appellant.     William  F.  Sheehan,  tor  respondents. 

Bradley,  J.  The  trial  resulted  in  a  verdict  of  918.54  for  the  pl^ntiff. 
The  defendants'  coats  were  allowed  by  the  taxing  officer,  and  the  plaintiff's 
motion  that  such  taxation  be  set  aside,  and  his  costs  he  allowed,  was  denied 
by  the  order,  from  which  this  appeal  was  taken.  This  is  an  action  at  law, 
and  the  question  of  costs  is  one  of  right,  dependent  upon  the  statute.  Tlie 
contention  of  the  plaintiff's  counsel  is  that  this  case  comes  within  the  pro- 
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vision  of  the  statute  which  entitles  the  plaintiff  to  costs  In  an  action  "in 
whicli  a  claim  to  real  property  arises  upon  the  pleadings."  Code  Civil  Proc. 
§  3228.  The  complaint,  in  substance,  alleges  that  the  defendants  were  as- 
sessors of  the  town  of  Cheektowaga,  in  the  county  of  Erie,  and  as  such,  in 
1885.  carelessly  and  unlawfully  assessed  to  the  plaintiff  a  certain  parcel  of 
land  situated  in  that  town;  that  he  was  neither  an  inhabitant  of  the  town,  nor 
owner  of  the  lands;  that  upon  the  assessment  roll  containing  such  assess- 
ment the  board  of  supervisors  levied  a  tax  upon  such  land  against  the  plain- 
tiff; and  that,  by  virtue  of  the  warrant  of  the  supervisors  thereupon  issued 
to  the  collector  of  the  town,  the  latter  levied  upon,  sold,  and  converted  cer- 
tain personal  property  of  the  plaintiff.  The  defendants  by  the  answer  ad- 
mitted that  they  were  such  assessors,  and  made  the  assessment,  and  put  in  is- 
sue all  the  matters  of  the  complaint  charging  unlawful  action  on  their  part 
in  making  it.  The  claim  that  title  to  real  property  arose  upon  the  pleadings 
is  founded  upon  the  allegation  of  tlie  complaint  that  the  plaintiff  was  not  the 
owner  of  the  land,  which  allegation  is  deemed  within  the  general  denial  iu 
the  answer  of  knowledge  or  information  sufficient  to  form  a  belief  of  th» 
truth  of  the  allegations  of  the  complaint  not  expressly  admitted;  and,  for  the 
purposes  of  this  review,  it  will  be  assumed  that  such  alleged  fact  was  not  ad- 
mitted by  the  answer.  The  purpose  of  the  action  was  to  charge  the  defend- 
ants with  the  consequence  of  the  alleged  wrongful  act  of  assessing  the  land 
to  the  plaintiff,  wliich  resulted  in  the  taking  and  conversion  of  his  propeity; 
and  it  must  be  assumed  that  the  recovery  rested  upon  the  want  of  jurisdiction 
of  the  defendants  as  assessors  to  make  such  assessment  to  him.  A  claim  of 
title  to  real  property  arises  upon  the  pleadings  only  when  such  an  issue  is  es- 
sentially or  legitimately  presented  by  the  pleadings.  In  the  present  case  the 
cause  of  action  was  founded  upon  the  charge  that  the  defendants  wrongfully 
caused  the  plaintiff's  properly  to  be  taken  upon  the  supervisor's  warrant; 
that  this  was  the  result  of  a  proceeding  set  in  motion  by  them  without  au- 
thority, and  in  practical  effect  the  action  had  the  nature  of  one  for  conversion 
of  the  property.  The  facts  which  produced  the  cause  in  support  of  the  ac- 
tion constituted  the  reason  why  the  defendants  had  no  authority  or  juris- 
diction to  make  the  assessment,  and  were  matters  of  evidence,  rather  than  for 
allegations  in  pleading,  (Langdon  v.  Buy,  91  N.  Y.  660;)  and  in  such  cases, 
if  title  to  real  property  comes  in  question  upon  the  trial,  tlie  right  to  costs 
may  rest  upon  a  certificate  to  that  effect  of  the  trial  judge,  when  the  plain- 
tiff's recovery  is  less  than  050,  (Code,  §§  3228,  3248.)  That  fact  is  nut  cer- 
tified ;  and  no  allegation  in  the  complaint  in  respect  to  title  to  real  propei-ty 
seems  to  have  been  essential  to  the  plaintiff's  cause  of  action,  as  distin* 
guished  from  the  evidence  requisite  to  a  recovery.  In  Dinehart  v.  Wells,  2 
Barb.  432,  the  plea  that  the  alleged  assault  was  in  defense  of  the  possession 
of  defendant's  premises  was  met  by  the  replication  that  the  loeut  in  quo  was 
•A  public  highway,  etc.,  upon  which  issue  was  taken  by  tbe  rejoinder.  Tliat 
issue,  in  view  of  the  then  system  of  pleading,  was  essentially  matter  of  alle- 
gation. It  was  there  held  that  a  claim  of  title  to  real  property  arose  upon 
the  pleadings.    See  TAUis  v.  O'Conner,  8  Hun,  280,  to  the  same  effect. 

In  the  present  case  the  defendants  do  not  allege  in  ttieir  answer  affirma- 
tively any  title  in  the  plaintiff  to  the  land ;  nor  was  it  necessary  to  their  de- 
fense that  they  should,  as  the  question  was  one  of  authority  to  make  the  as- 
sessment, and  sucli  was  the  issue. .  It  does  not  appear  by  the  pleadings  that 
the  liability  of  the  defendants  necessarily  depended  upon  tbe  want  of  title  in 
the  plaintiff  to  the  land.  The  alleged  fact  that  he  was  not  an  inhabitant  of 
the  town  denied  to  the  defendants  jurisdiction  to  make  the  assessment  to  the 
plaintiff,  unless  he  was  a  resident  of  the  county,  and  the  land  was  occupied 
by  another,  (1  Rev.  St.  pp.  389-391,  §§  3,  8,  11,  12;)  and  in  that  case  title  in 
the  plaintiff  was  essential  to  support  the  authority  of  the  assessors,  (Id.  §  2, 
as  ameuded  by  Laws  1878,  c  152;  Harris  v.  Supervisors,  etc.,  33  Hun,  283.)- 
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No  such  residence  or  occupation  ia  alleged,  and  therefore  it  did'not  appear  bj 
the  pleadings  that  the  question  of  title  would  arise  upon  Ibe  trial  for  consid- 
eration for  the  purposes  of  the  relief  sought.  Hilton  v.  Fonda,  86  K.  Y.  339; 
SUtmrt  V.  Crysler,  100  N.  Y.  378,  3  N.  E.  Kep.  471.  But,  in  view  of  the 
alleged  fact  that  the  plaintiff  was  not  an  inhabitant  of  the  town,  title  in  him 
was  indispensable  to  the  jurisdiction  of  the  defendants  to  assess  tlie  land  to 
him,  and  upon  the  want  of  his  ownership  of  it  the  plaintift  could  rest  bis 
claim  for  recovery  of  damages.  If  the  defendants  iiaU  by  their  answer  al- 
leged title  in  him,  his  residence  in  the  county,  and  occupancy  by  another,  or 
perhaps  only  title  in  him,  it  may  be  that  a  claim  of  title  to  real  profierty 
would  be  deemed  to  have  arisen  upon  the  pleadings,  because  that  specific 
question  would  tlius  have  been  presented  by  them.  l?his  would  have  some 
analogy  to  the  practice  required  to  give  effect  to  the  provision  of  the  Revised 
Statutes  similar  to  that  before  referred  to  of  tlie  Code.  The  general  issue  was 
ineffectual  to  give  that  cimracter  to  the  pleadings  when  it  did  not  appear  by 
them  that  the  question  of  title  to  real  property  would  necessarily  arise  upon  the 
trial  of  the  issue.  Radley  v.  BrUse,  6  Wend.  539;  People  v.  Common  Pleat, 
18  Wend.  579.  And  there  is  no  apparent  reason  for  the  application  of  any 
different  rule  to  the  effect  of  a  mere  general  denial  in  an  answer  to  a  com- 
plaint in  tliat  class  of  cases.  It  was  so  treated  under  the  old  Code,  which 
was  the  same  in  that  respect  as  the  present  Code.  Rathbone  v.  MeConueU, 
21  N.  Y.  466,  affirming  20  Barb.  811.  It  is  therefore  held  that  a  mere  gen- 
eral denial  by  an  answer  of  the  allegations  of  a  complaint  does  not  raise  a 
claim  of  title  to  real  property  upon  the  pleadings,  within  the  meaning  of  the 
statute,  when  it  does  not  appear  by  the  complaint  that  such  title  will  neces- 
sarily arise  upon  the  trial.  As  before  remarlced,  that  rule  may  be  applied  to 
the  case  at  bar.  In  Kelly  y.  Railroad  Co.,  81  N.  Y.  233,  the  allegation  of 
title  in  the  plaintiff  was  speciflcally  put  in  issue  by  the  answer,  which  evi- 
dently was  the  reason  for  the  holding  that  such  claim  of  title  arose  upon  the 
pleadings.  In  Niles  v.  Lindsley,  1  Duer,  610,  8  How.  Pr.  131,  it  appeared  by 
the  pleadings  that  the  plaintiff  was  not  in  possession  of  the  land  in  question, 
and  therefore  that  his  right  of  recovery  was  dependent  upon  his  title;  and  this 
distinction  is  observed  in  Squires  v.  Seward,  16  How.  Pr.  478,  and  cases  there 
cited.  The  doctrine  of  the  Kelly  Vase  had  no  necessary  application  to  the 
question  in  Crowell  v.  Smith,  35  Hun,  185,  and  what  was  there  said  of  it 
was  obiter.    The  order  should  be  alHrmed.    All  concur. 


Peabce  «.  Nesteb. 
(Supreme  Court,  General  Term,  Fifth  Department    January  11, 1889:) 

JUBTICBS  OF  THK  PbaCB — SUMMOXS — APFEAI. — ^ThIAI.  DE  NoVO. 

An  objection  at  a  trial  before  a  justice  that  the  summona  was  not  propeily 
served,  which  is  overruled,  the  defendant  answering  over,  is  not  available  on  ap- 
peal to  the  county  court  for  a  new  trial,  under  Code  Civil  Proc.  N.  T.  i  8053,  which 
provides  that  the  justice's  return  in  such  case  shall  contain  the  summons,  with  the 
proof  of  service,  the  pleadings,  the  proceedings  upon  the  trial,  the  judgment,  and 
a  brief  statement  of  the  amount  and  nature  of  the  claim  litigated,  such  retam  not 
embracing  objections  taken  before  the  justice  to  the  process  or  its  service. 

Appeal  from  Ontario  county  court. 

Action  by  Michael  A.  Pearce  against  Samuel  K.  Nester.  Judgment  for 
plaintiff  in  justice's  court  was  reversed  in  the  county  court,  and  plaintiff  ap- 
peals. 

Argued  before  Barker,  P.  J.,  and  Bradley,  Haiqht,  and  Dwioht,  JJ. 

Charles  S.  Baker,  for  appellant.     D.  B.  Baokenstose,  for  respondent. 

Bradlet,  J.  The  plaintiff  recovered  $73.94  in  justice's  court.  The  de- 
fendant appealed  to  the  county  court,  demamling  in  his  notice  of  appeal  a  new 
trial;  and  upon  the  defendant's  motion  the  justice's  judgment  was  reversed 
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by  the  connty  court,  on  the  ground  that  the  service  and  return  of  the  sum- 
mons issued  by  the  justice  were  not  made  In  the  manner  requisite  to  confer 
upon  him  jurisdiction  of  the  person  of  the  defendant  within  the  statute,  which 
provides  that  "personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant,"  (C!ode  Civil  Proc.  §  2878;)  and  that  "a  con- 
stiible  who  serves  a  summons  must,  at  or  before  the  time  when  the  same  is 
returnable,  jnake  and  deliver  to  the  justice  a  written  return  thereof,  under  his 
hand,  stating  the  time  when,  and  the  manner  in  which,  he  served  it,"  (Id.  § 
2885.)  The  summons  was  issued  Noveml>er24th,  and  the  return-day  mentioned 
in  it  was  December  5,  1884.  The  return  of  the  constable  was  made  Decem- 
ber 3,  1884,  indorsed  upon  what  purported  to  be  the  summons,  and  was  as 
follows:  "'ihe  within  sammons  was  personally  served  on  the  defendant,  Sam- 
uel E.  Nester,  on  the  26th  day  of  November,  1^84,  at  the  town  of  Geneva,  by 
delivering  to  him  a  copy  thereof.  Albert  Wbeeler,  CJonstable. "  This  was 
apparently  a  compliance  with  the  statute.  By  the  justice's  return  it  appears 
that  on  the  return-day  the  defendant  appeared,  and  moved  that  the  suit  be  dis> 
missed,  as  against  him,  on  the  ground  that  no  legal  service  of  the  summons  had 
been  made  upon  him,  for  the  reason  that  it  was  served  by  delivering  to  him 
the  original  summons,  and  not  a  copy;  and  that  the  constable  appeared  before 
the  justice,  December  3,  1884,  and  made  his  return  upon  a  summons  then 
drawn  by  the  justice;  that  no  proof  was  then  offered  by  the  defendant  in  sup- 
port of  his  motion,  nor  did  the  plaintiff  waive  proof  of  or  concede  the  alleged 
fact  upon  which  the  motion  was  founded ;  but  that  the  justlcedid  then  in  open 
court  state  that  the  constable  had  failed  to  return  the  original  summons,  and 
bad  made  his  return  on  a  summons  made  by  the  justice,  December  3,  1884; 
and  that  the  defendant's  motion  was  denied,  and  exception  taken.  The  de- 
fendant then  answered  the  plaintiff's  complaint.  The  action  was,  by  consent 
of  the  parties,  adjourned  to  a  subsequent  day,  when  the  defendant  failed  to 
appear,  and  upon  evidence  on  the  part  of  the  plaintiff  the  justice  rendered 
judgment.  The  motion  for  reversal  of  the  justice's  judgment  was  made  and 
granted  upon  that  return. 

The  first  inquiry  is  whether  it  appeared  by  the  justice's  return  that  there 
was  any  irregularity  in  the  service  and  return  of  the  summons.  The  state- 
ment returned  as  made  by  the  justice  in  presence  of  the  parties  on  the  return- 
day  does  not  correspond  with  what  is  represented  by  the  return  of  the  con- 
stable, set  forth  in  the  return  of  the  justice.  The  act  of  making  the  return 
by  the  constable  on  a  previous  day  was  no  part  of  the  proceeding  before  the 
justice  on  the  return-day,  although  that  was  the  proper  time  to  raise  the  ques- 
tion of  its  validity  for  jurisdictional  purposes.  It  may  be  assumed  that  the 
statement  made  by  the  justice,  in  view  of  his  supposed  knowledge  of  the  fact, 
was  sufilcient  to  enable  the  deifendant  to  raise  the  question,  if  such  statemenfc 
had  the  support  of  the  fact.  The  question  here  is  not  whether  the  defendant 
was  misled  by  the  statement  made  by  the  justice,  but  it  is  whether  the  re- 
quisite service  and  return  of  the  summons  had  not  been  made  to  confer  juris- 
diction. The  fact  upon  which  the  defendant  relies  to  support  his  contention 
has  not  been  returned  by  the  justice.  While  he  sets  forth  in  his  return  what 
purports  to  have  been  a  proper  return  of  service  by  the  constable,  he  also  re- 
turns what  he  said  on  that  subject  when  the  paities  appeared  before  him  on  a 
subsequent  day.  This  is  so  far  distinguishable  from  the  fact  itself  that  the  lat- 
ter was  not  represented  by  the  justice's  return  upon  the  review  in  the  county 
coni-t.  If  this  view  is  correct,  it  is  unnecessary  to  proceed  further.  But  as- 
suming, without  holding,  that  a  return  of  service  by  the  constable  cannot  be 
made  effectual  to  give  jurisdiction  of  the  person  of  a  defendant  when  he  has 
by  way  of  service  delivered  the  original  summons  to  the  latter,  and  that  it  so 
appeared  in  this  case,  the  inquiry  arises  whether  the  question  was  available 
to  the  defendant  on  the  appeal  taken  by  him  to  the  county  couit.  After  his 
objection  was  taken  he  answered  the  complaint  on  the  merits.  His  objection 
v.3N.Y.8.no.8 — 46 
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not  by  thus  joining  issue  waived.  Dewey  v.  Oreeite,  4  Denio,  96.  Bat 
It  was  afterwards  available  as  an  objection  merely,  and  not  l)ecaiise  tlieie  re- 
mained a  want  of  jurisdiction.  BaUroad  Qo.  v.  Purdy,  18  Barb.  674.  By 
reason  of  ttie  appearance  and  answer  the  court  had  jurisdiction  to  proceed  to 
judgment,  which  was  not  void.  It  was  subject  to  review  and  reversal  for 
the  error  produced  by  the  objection  taken,  and  the  ruling  upon  it,  ( Wood  v. 
Randall,  6  Hill,  264,  271;)  and  the  question  would  have^en  available  to  the 
defendant  upon  an  appeal  taken  by  him  without  demand  of  a  new  trial.  In 
such  case  the  justice  is  required  to  return  all  the  proceedings,  including  the 
evidence  and  judgment.  Code  Civil  Proc.  §  8053.  Suoh  an  appeal  brings  up 
for  consideration  all  the  proceedings,  and  is  a  substitute  for  the  former  review 
of  justice's  judgments  by  certiorari.  The  return  upon  appeal  for  a  new  trial 
is  more  qualified,  and  legitimately  presents,  as  applied  to  this  case,  only  the 
summons,  with  the  proof  of  service,  the  pleadings,  the  proeeedinge  upon  the 
trial,  the  judgment,  and  a  brief  statement  of  the  amount  and  nature  of  the 
claims  litigated.  Id.  The  purpose  of  the  provision  for  snch  an  appeal  is  a 
new  trial  in  the  county  court,  and  it  takes  the  place  of  an  appeal  to  the  com- 
mon pleas  under  the  former  practice.  The  evident  policy  of  the  statute  in  the 
one  case  whs  to  review  the  proceedings  and  trial  had  before  tlie  justice,  and  in 
the  other  to  provide  for  a  trial  de  novo,  and  in  the  latter  case  the  proceedings, 
designated  as  such  t>efore  the  justice  to  be  brought  into  the  county  court  by 
the  return,  are  limited  to  those  upon  the  trial;  and  none  other  than  such  as  the 
statute  directs  the  justice  to  return  are  legitimately  in  his  return  for  any  pur- 
pose, upon  such  appeal.  Malone  v.  ClarA.  2  Hill,  657;  Swarttoout  v.  Rod- 
dis,  6  Hill,  118;  Wood  v.  Randall,  Id.  264.  The  proceeilings  before  the  jus- 
tice, the  return  of  which  the  statute  directs,  are  so  limited  as  not  to  embrace 
any  objections  taken  l>efore  him  to  the  process  or  its  service.  The  action 
upon  the  appeal  for  a  new  trial  goes  into  the  county  court  upon  the  issues 
made  by  the  pleadings.  The  process  and  proof  of  service  accompany  the  is- 
sue, to  make  a  complete  record  in  the  county  court,  by  showing  the  manner 
the  action  was  instituted  and  the  defendantoriginallybronght  intocourt;  and 
the  defendant,  appearing  before  the  justice,  and  there  answering  the  plaintiff's 
complaint,  waives  any  jurisdictional  defect  in  the  process  or  its  service  to 
which  no  objection  is  taken.  Clapp  v.  Graves,  26  N.  Y.  418.  For  the  pur- 
poses of  the  new  trial  the  return  presents  the  issue  relieved  from  the  errot 
arising  from  any  such  objection.  At  all  events,  in  the  view  taken,  suoh  objec- 
tion and  ruling  upon  it  are  not  on  such  tip  appeal  legitimately  in  the  appellate 
court  for  consideration.  In  the  court  below  it  was  held  that  the  objection 
was  available  because  it  went  to  the  validity  of  the  service  of  the  process, 
and  was  jurisdictional ;  and  in  support  of  the  proposition  were  cited  Steretu 
V.  Benton,  2  Lans.  156,  and  Maxon  v.  Heed,  8  Hun,  618.  Those  cases  seem 
to  announce  the  doctrine  so  applied  by  the  county  court  in  this  case;  and  we 
might  feel  required  to  follow  them,  if  the  present  statute  was  not  distinguish- 
able from  that  existing  when  those  cases  arose  and  were  decided.  At  that 
time,  in  case  of  an  appeal  taken  for  a  new  trial,  the  justice  was  required  to 
return  the  process  with  proof  of  service,  the  pleadings,  the  proceedings  and 
judgment,  together  with  a  brief  statement  of  tlie  amount  and  nature  of  the 
claims  litigated.  Code  Proc.  §  360.  The  return  then  properly  embraced  all 
the  proceedings.  The  return  of  the  evidence  in  such  case  was  not  then,  and 
is  not  now,  required.  The  apparent  design  of  the  present  statute,  in  pro- 
viding for  these  two  methods  of  appeal,  was  to  enable  the  defeated  party,  at 
bis  election,  in  all  cases,  to  review  the  proceedings  and  trial  before  the  jns- 
tice,  or,  in  those  which  permitted  it,  to  take  a  new  trial  of  the  issue  upon  the 
merits  in  the  appellate  court.  In  the  latter  the  new  trial  is  dependent  npon 
the  demand  of  it  in  the  notice  of  appeal,  (Code,  §  8068,)  and,  on  the  expiration 
of  10  days  after  the  tiling  of  the  justice's  return,  "the  action  is  deemed  an  ac- 
tion at  issue  in  the  appellate  court;  and  all  the  proceedings  therein    *    •    « 
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are  the  same  as  if  the  action  had  been  oommenced  in  the  uppellate  court,  ex- 
cept as  otherwis*  specially  prescribed. "  (Id.  §  3071. )  By  force  of  the  statute 
the  action  was  pending  in  the  county  court  as  eSeotually  as  If  originally  com- 
menced tboe.  The  appeal  has  the  efte«l;.  during  its  pendency,  to  supersede 
the  justice's  jodgment.  In  this  respect  the  eftect  of  the  appeal  differs  from 
that  of  the  review  merely.  In  the  latter  case  the  judgment  of  the  justice 
stands  as  such  until  it  is  reversed  or  merged  in  that  of  euQBrmance  in  the  ap- 
pellate court;  and,  in  view  of  the  statute,  the  reason  of  the  rule  which  ex- 
cludes from  review,  upon  an  appeal  in  which  a  new  trial  is  properly  demanded, 
the  errors  in  the  proceedings  before  the  j  ustice,  applies  as  well  to  those  arising 
upon  objections  to  the  process  as  to  any  other.  They  are  mere  errors  after 
the  defendant  has  appeared  and  pleaded  upon  the  merits,  and  as  such  are 
waived  when  the  party  by  his  appeal  has  elected  to  take  and  duly  demanded  a 
new  trial.  This  rule,  of  course,  has  no  application  to  an  appeal  taken  from  a. 
Toid  judgment.  In  that  case  the  appeal  will  be  dismissed  or  the  judgment 
reversed.  GiiUngham  v.  Jtnkins,  4U  Hun,  594.  The  judgment  should  be 
reversed,  and  the  ease  remitted  to  the  county  court  for  a  new  trial  upon  the 
appeal  thereto  from  the  justice's  judgment.  Costs  of  this  appeal  to  the  plain-^ 
tiff,  to  abide  the  eveat.    All  concur. 


'  Eelset  v.  Pfaudlek  Fkooess  Pekubntatiok  Co. 
(Supreme  Covm,  Oemeral  Term,  F{fOi  Departmeta.    ittnaary  11, 1889.) 

1.  OORFOKATIOI^B — STOCKHOLDERS— RlQHT  TO  EXAHINB  BOOKS — VwXkUTt  FOB  RVTUSAI.. 

Plaintiff,  a  stookholder  ta  defendant  oompaay,  called  at  Ita  ctfioe  daring  basineM 
bonis  OD  Satnrday,  and  iatonned  the  president  that  he  desired  to  CMuatne  its  stock- 
book  and  reoord-oook.  The  president  stated  that  the  books  were  in  the  safe ;  that 
one  P.  (who  had  been,  and,  as  plaintiff  supposed,  sttU  was,  the  secretary)  had  the 
combiBstioa:  that  he  was  oat  of  town,  and  would  not  return  cmtil  the  loUowing 
Hbodaj;  and  that  the  books  ooold  not  be  shown  to  plaimtiC  vntil  then.  In  point  of 
fact,  P.  had,  two  months  bet(»e,  ceased  to  be  secretarr,  and  the  present  secretary- 
was  in  the  ofiloe  at  the  time  plaintiff  made  the  demand,  but  it  was  not  shown  that 
tiie  president  actnally  Icnew  that  he  had  the  combination.  Beid,  that  the  evidence 
sopported  a  leoovery  under  Laws  V.  Y.  1848,  o.  40,  §  89,  prmridwK  that  for  every 
nef  leot  or  refusal  ox  a  corporation  to  exhibit  to  a  stookholosr  .the  book  in  which  em- 
tries  in.  regard  to  stock  are  kept  the  company  shall  forfeit  and  pay  to  tlie  party  in- 
jured a  penalty  of  $50.' 

S.  Sua — ^RiOBT  TO  Rbgovbb — Paoor  of  Ihivst. 

No  injury  to  plaintiff  by  such  neglect  and  refusal  need  be  shown  to  entitle  liim  to 
recover  the  penalty. 

8.  Bajtb— What  Books  vuct  bb  ExunxBD. 

The  aet  does  not  specificaUy  name  the  hooks  to  be  exhibited,  bat  lefen  to  the 
entries  which  they  must  contain  relating  to  the  stocldiolders,  the  aiiares  owned  by 
each,  when  they  became  such  owners,  and  the  amount  of  stock  actually  paid  in. 
BelcL,  that  plaintiff's  demand  for  the  stock-book  and  record-book  sniSciently  indi- 
cated his  desire  to  see  the  ix>ok  referred  to  in  the  act. 

4k  Sahb — Unrbasohablb  Delay— Proviscb  or  Jubt. 

Whether  it  was  an  unreasonable  request  to  ask  plaintiff  to  watt  natil  the  folloir- 
Ing  Monday  to  see  the  books  was  a  question  of  fact  for  the  \xay. 
Bb  Sake— lMSTBt7CTioiCB— GonsBirr  of  SroaKHOLDiB. 

The  court  did  not  err  in  refusing  to  charge  that  ttie  Jury  might  infer  that  plain- 
tiff consented  to  wait  until  Monday;  there  being  no  evidence  of  such  consent  fur- 
ther than  that  he  went  away  l>ecau8e  he  was  given  to  understand  be  oonld  not  see- 
the books  at  that  time. 

9.  Sake— Watvbb  or  Prmltt. 

FlaintiS  did  not  waive  his  right  to  recover  the  penalty  by  the  fSot  that  he  called: 
on  the  following  Monday,  and  examined  the  books. 

Appeal  from  oircoit  court,  Monroe  county. 

'Respecting  the  right  of  stockholders  to  inspect  the  books  of  a  corporation,  see  State- 
T.  Bergenthal,  (Wis.)  89  N.  W.  Rep.  586,  and  note. 
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Action  by  Edward  J.  Eelsey  against  the  Ffaudler  Froceas  Fermentation 
Company,  to  recover  a  statutory  penalty.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. 

Argued  before  Babkek,  P.  J.,  an^  Haight,  Bradlbt,  and  Dwioht,  JJ. 

W,  A.  Sutherland,  for  appellant.    Theodore  Baeon,  for  respondent. 

Bradley,  J.  At  the  time  in  question  the  plaintiff  was  a  stockholder  of 
the  defendant,  a  corporation  created  pursuant  to  the  general  act  authorizing 
the  formation  of  corporMtions  for  manufacturing,  mining,  mechanical,  or 
chemical  purposes.  This  action  was  brought  to  recover  a  penalty  alleged  to 
have  been  incurred  by  the  defendant  by  its  refusal  or  neglect  to  exhibit  to  the 
plaintiff  a  certain  book  in  violation  of  the  statute,  which  provides  that  such 
book  shall  be  kept  at  the  office  of  the  company,  and  during  the  usual  business 
hours  of  the  day,  on  every  day  except  Sunday  and  the  Fourth  of  July,  shall 
be  open  to  the  inspection  of  the  stockholders;  and  that  for  every  neglect  or 
refusal  of  any  officer  or  agent  of  the  company  to  exhibit  such  book  to  a  stock- 
holder of  the  company,  or  to  allow  the  same  to  be  inspected,  and  extracts  to 
be  taken  therefrom  by  him,  the  company  shall  forfeit  and  pay  to  the  party  in- 
jured a  penalty  of  $50.  Laws  1848,  c.  40,  §  25.  The  question  whether  the 
plaintiff's  recovery  is  supported  by  the  evidence  was  presented  by  the  defend- 
ant's exception  taken  to  denial  of  motion  for  nonsuit.  The  plaintiff  on  Sat- 
urday, September  24,  1884,  went  to  the  office  of  the  defendant;  there  saw 
James  Sargent,  the  president  and  treasurer  of  the  company,  and  stated  to  hiiu 
that  he  called  to  examine  the  stock-book  and  record-book  of  the  company,  and 
wanted  to  see  them;  and  was  informed  by  Mr.  Sargent  that  the  books  were 
in  the  safe;  that  Mr.  Puffer,  who  had  the  combination  to  the  lock  of  the  safe, 
was  out  of  town,  and  until  his  return  the  books  could  not  be  shown  to  the 
plaintiff;  that  Mr.  Puffer's  return  on  Monday  following  was  expected;  and 
that  if  the  plaintiff  came  to  the  office  that  day  he  could  see  the  books. 

Upon  review  here  of  a  former  trial,  this  state  of  facts  was  held  insufficient 
to  authorize  a  recovery  by  the  plaintiff.  41  Hun,  20.  It  on  that  trial  ap- 
peared that  Mr.  Puffer  had  been,  and  it  was  assumed  that  at  the  time  in 
question  he  was,  the  secretary  of  tlie  company,  having  charge  of  the  books, 
and  that  he  alone  bad  knowledge  of  the  combination  of  the  safe-lock.  It  now 
appears  that  he  had,  nearly  two  months  before  this  occurrence,  ceased  to  be 
secretary,  and  that  Edward  6.  Miner  had  succeeded  him  in  that  position,  and 
then  was  such  secretary,  and  had  the  combination  of  the  safe,  and  the  charge 
of  the  books  of  the  company.  When  the  plaintiff  entered  the  office  on  the  oc- 
casion in  question  Mr.  Miner  was  there,  and  although  he  was  not  present 
when  the  request  to  see  the  books  was  made,  and  may  not  have  heard  it,  he 
was  about  the  rooms  of  the  office  a  considerable  portion  of  the  time  the  plain- 
tiff wus  there  on  that  occasion.  The  plaintiff  did  not  then  know  that  Mr.  Miner 
was  (he  secretary  of  the  defendant.  Mr.  Sargent  says  he  did  not  know  that 
Mr.  Miner  had  the  safe  combination,  but,  in  view  of  his  relation  to  the  busi- 
ness of  the  company,  it  may  be  inferred  that  he  was  advised  that  Miner  was 
secretary,  and  of  his  duties  as  such.  The  purpose  of  the  provisions  of  the 
statute  referred  to  was  to  enable  the  classes  of  persons  designated,  interested 
as -they  may  be  in  the  business  and  management  of  the  corporations,  to  have 
the  opportunity,  unembarrassed,  of  inspection  of  the  specified  books  at  any 
time  within  that  prescribed;  and  it  is  for  the  observance  of  this  important 
right  that  the  violation  of  this  duty  not  only  creates  liability  of  the  forfeiture 
before  mentioned,  but  subjects  the  delinquent  officers  or  agents  to  liability  to 
criminal  prosecution.  Laws  1848.  c.  40,  §  25.  For  its  practical  application, 
this  statute  is  entitled  to  such  construction  as  will  render  it  effectual  to  ac- 
complish the  purposes  for  which  it  evidently  was  designed.  Every  failure,  on 
request,  of  the  oppoitunity  to  inspect  the  book,  may  not  constitute  a  ref  us«j  or 
neglect  to  exhibit  it  for  that  purpose.    There  may  be  excusable  circumstances 
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which  will  relieve  the  officer  or  agent  from  that  imputation;  and,  on  the  other 
hand,  pretense  may  be  employed  to  delay  or  postpone  exhibition  of  the  book 
for  inspection.  The  right  and  duty  are  unqualified,  in  so  far  that  the  quea- 
tion  is  one  of  ability  to  comply  with  the  request  at  the  time  it  is  made,  or 
within  a  reasonable  time  thereafter.  The  facts  in  this  case  which  mainly  di8> 
tinguish  it  from  those  appearing  on  the  first  trial  are  that  it  did  not  then,  but 
does  now,  appear  that  Mr.  Miner  was  secretary,  and  that  he  had  the  charge 
of  the  books,  and  was  able  to  open  the  safe  and  exhibit  them.  If  his  relation 
to  the  company  had  been  known  to  the  plaintitT,  he  may  have  been  called 
upon  by  him  to  do  so;  and  if  it  be  assumed,  as  in  view  of  the  verdict  it  may 
be,  that  the  president  and  treasurer  knew  Miner  was  such  secretary,  it  was 
but  reasonable  that  he  should  have  either  Informed  the  plaintiff  of  the  fact,  or 
called  the  attention  of  that  officer  to  the  plaintiff's  request.  While  Mr.  Sar- 
gent may  not  have  known  that  Miner  was  able  to  open  the  safe,  he  certainly 
did  not  know  that  he  could  not,  and  the  fact  that  he  was  secretary  HW  some 
reason  to  suppose  he  may  have  had  access  to  the  books  of  the  company  prop- 
erly in  his  charge  as  such.  Upon  the  evidence  the  conclusion  was  permitted, 
that  by  the  exercise  of  the  diligence  fairly  required  of  the  president  of  the  de> 
fendant,  the  bodE  may  and  would  have  been  produced  to  the  plaintifC  for  in- 
spection at  the  time  he  made  the  request,  and  that  such  officer  neglected, 
within  the  meaning  of  the  statute,  to  exhibit  the  same  to  the  plaintiff.  It  is, 
however,  contended  that,  as  the  statute  provides  that  the  penalty  shall  be  for- 
feited and  paid  "to  the  party  injured,"  an  injury  to  the  plaintiff  by  such  re- 
fusal or  neglect  was  essential  to  his  recovery.  The  penalty  is  imposed  as  a 
punishment  for  the  violation  of  duty,  and  its  recovery  is  not  dependent  upon 
a  pecuniary  loss  as  the  consequence.  When  damages  are  the  result  of  such 
refusal  or  neglect  they  also  maybe  recovered.  Id.  The  denial  of  the  right  is 
the  injury  contemplated,  and  is  sufficient  for  the  purpose  of  the  remedy. 
Railroad  Co.  v.  Chamberlain,  32  K.  Y.  659. 

The  purposes  of  the  book  which  tlie  company  is  required  to  keep,  and  which 
the  plaintiff  had  a  right  to  ins{^t,  are  mentioned  inthestatute,  but  it  is  given 
no  specific  statutory  designation.  It  is  urged  that  the  plaintiff  did  not  ask  to 
see  this  book.  His  request  was  to  inspect  the  stock-book  and  the  record-book 
of  the  company.  The  books  kept  are  in  the  defendant's  office  designated,  one 
as  the  "Certificate  Book  and  Stock  Ledger,"  and  the  other  as  the  "Record 
Book."  The  book  referred  to  in  the  statute  is  there  defined  by  the  character 
of  the  entries  which  it  must  contain,  and  they  relate  to  the  stockholders,  the 
shares  owned  by  them,  respectively,  when  they  became  such  owners,  and  the 
amount  of  stock  actually  paid  in.  The  demand  as  made  may  reasonably  have 
been  understood  to  embrace  such  book,  and  the  conclusion  was  warranted  that 
the  officer  was  then  so  advised.  Ko  question  was  then  raised  or  asked  by  him 
in  that  respect. 

None  of  the  exceptions  to  the  refusal  of  the  court  to  charge  as  requested 
were  well  taken.  The  charge  aa  made  adequately  stated  the  duty  resting  upon 
the  officers  or  agents  of  the  company  in  respect  to  the  matter  in  question,  un- 
der the  statute,  and  the  subject  of  reasonable  diligence  required  of  them  to 
comply  with  its  provisions  was  embraced  within  the  charge.  Tiiere  was  then 
no  occasion  to  charge  upon  the  object  or  construction  of  the  statute  as  re- 
quested, further  than  was  charged.  There  was  no  question  about  the  pro- 
priety of  keeping  the  books  of  the  company  in  a  locked  safe,  and  that  fact  in- 
volved no  legal  proposition  essentially  for  the  court  to  announce  to  the  jury. 
Whether  it  was  an  unreasonable  request  to  ask  the  plaintiff  to  wait  until  the 
following  Monday  to  see  the  books,  on  account  of  the  temporary  absence  of 
Jlr.  Puffer,  was,  under  the  circumstances,  a  question  of  fact  for  the  jury,  and 
not  one  of  law  for  the  court.  The  court  was  also  requested  to  charge  that 
the  jury  might  infer  that  the  plaintiff  consented  to  wait  until  Monday  to  see 
the  books,  and  to  the  refusal  to  so  charge  the  defendant  excepted.    There  is 
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no  evidenae  to  tha  afleot  that  the  plsintifl  waived  any  right  which  was  f  or- 
misbed  by  his  raquest  and  failure  to  see  the  books  on  Saturday.  It  seems  b« 
went  away  from  the  offloe  at  that  time  without  making  tiie  inspection,  be- 
cause he  was  inf  onned  that  he  could  not  see  the  boola  until  the  retain  of  Mr. 
Puffer  an  Monday.  He  then  did  call  and  examined  the  books.  If  his  right 
in  that  respect  was  violated  at  the  first  interview,  his  subsequent  inspection 
ci  the  lxM>ks  did  act  waive  it;  and,  assuming  that  by  tliis  action  he  asserted  a 
legal  right,  his  motive  in  bringing  it  is  not  legitimately  the  subject  of  critic 
eism  on  this  review.  No  exceptions  seem  well  taken.  The  judgment  should 
Jae  aOlimed.    All  oanout. 


Howe  v.  Oteh. 
ifiUfremt  Court,  OmmtoI  Term,  FifOi  Department.    Jannary  11, 1889.) 

BisiiiWp    Tail    Diiiyi  «>  Baauc  imto  Housb. 

lAaer  Code  Civil  Proc.  N.  T.  §  1701,  providlne  that.  If  a  chattel  wblch  an  oBioBr 


a  proeess  to  seizB  ia  aecnred  or  concealed  In  a  Iralldliig,  be  must  pablicly  ( 
Its  delivery  befin«  breaking  open  the  boildtBc,  a  constable,  attar  knocking  at  tiw 
'door  «t  a  dwaUlna-housa  in  wbloh  such  ohoUel  la,  oaUlaig  oat  ttae  name  of  toe  good- 
ipant,  aad  '^""•"'''g  ttiat  no  one  was  within,  need  not  make  auoh  f  ablio  demand,  bat 
jnay  lawfully  break  open  the  house,  and  take  the  chattel. 

Appeal  fran  Gattaniigns  ooimty  court. 

Action  by  Wilson  'S.  So  we  against  Perry  Oyer  for  the  wioagful  coDTeraioa 
«<  cJuitteia,  iaatitutcd  before  a  ju^ioe.  where  j  udgment  was  rendered  for  pLdiK 
tiiL  Ddsndant  appealed  to  the  county  couct,  which  revaixed  tfaa  ]udgmeiit» 
«id  defendant  appeals. 

Argued  before  Babkeb,  F.  J.,  and  Bbadlbt  mA  Dwigbt,  JJ. 

WUHam  MamUf,  for  appellant.    Irtman  A  Cola,  for  reBpondent. 

Bbadlet,  J.  The  aHeged  cause  of  action  was  that  the  defendant  wrong- 
fuily  took  and  eonvertad  to  bis  own  use  certain  articles  of  personal  property 
of  the  plaintiff.  This  was  denied  by  the  answer  of  the  defendant,  who  al- 
leged, by  way  of  justification,  that  he  was  a  constable,  and  took  the  propert;y 
into  his  possession  by  virtue  of  a  requisition  in  an  action  to  recover  tbe  posses- 
sion of  it;  and  it  appeared  that  in  an  action  brought  in  a  justice's  court  by 
Nancy  P.  Howe  against  Wilson  K.  Howe,  (tbe  plaintiff  herein,)  to  recover  cer- 
tain chattels  embcacing  those  in  question,  a  requisition,  founded  upon  the  req- 
iusite  affidavit  and  undertaking,  was  delivered  to  tbe  defendant,who  was  aoon- 
stable,  to  execute.  The  property  was  in  the  dwelling-house  of  the  plainti^ 
into  which,  in  tbe  absence  of  the  latter,  the  constable  made  forcible  entry  to 
replevy  the  goods,  and  took  them  from  the  house.  The  plaintiff's  counsel 
^contends  that  the  entry  was  illegal,  and  that  as  a  consequence  the  taking  of 
his  goods  was  not  justified.  The  plaintiff  recovered  before  the  justice,  and 
fais  judgment  was  reversed  by  the  county  court.  The  statute  peculiar  to  tbe 
«xecution  of  the  requisition,  in  an  action  of  replevin,  provides  that,  "if  any 
chattel  described  in  the  affidavit  is  secured  or  concealed  in  a  building  or  in- 
closure,  the  sheriff  must  publicly  demand  its  delivery.  If  it  is  not  delivered 
pursuant  to  the  demand,  he  must  cause  the  building  or  inclosure  to  he  brokai 
open,  and  must  take  thectiattel  into  his  possession."  Code  Civil  Proc.  §  1701. 
And  such  was  substantially  the  provision  of  the  prior  statute.  Laws  1788, 
c.  5.  1  Rev.  Laws  92,  §  3;  2  Rev.  St.  p.  524,  §  10.  The  word  "building" 
evidently  was  intended  to  include  a  dwelling-house.  In  the  provision  of  the 
Revised  Statutes  tbe  words  "dwelling-house  or  other  building"  were  used. 
The  present  statute  seems  designed  to  continue  the  same  means  of  execution 
•ot  the  requisition  in  such  cases.  The  constable  in  that  respect  is  vested  witii 
the  same  power  as  the  sheriff.  Code,  §  2922.  And  he  had  the  right,  on  com- 
plying with  the  statute,  to  break  and  enter  the  building  for  the  purpose  of 
executing  the  requisition,  and  to  there  execute  it.    But  if  bis  entry  was  illegal 
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be  was  8  tngpasMT  ah  inftio,  and  the  taking  of  the  property  by  him  was 
wHmgfuL  Pai^U  t.  Hubbard,  24  Wend.  369;  Curtis  T.  Htiibard,  4  Hill, 
487,  sfflrmin;  1  Hill,  886;  lUley  t.  Ifiehol*,  12  Pick.  270.  Inasmuch  aa  it 
was  within  his  power  to  make  the  entry,  it  may  be  presumed,  in  the  absence 
of  evidence  to  tlie  contrary,  tiiat  he  performed  his  duty  in  a  lawful  manner. 
HartwM  y.  Root,  19  Jotaas.  846;  Barhydt  t.  YdUi,  12  Wend.  14£. 

Tlie  defendant,  luwevet,  testified  on  the  subject,  and  his  evidence  was  that 
when  be  first  went  to  the  house  to  execute  tlie  process  and  take  the  property 
lie  lewmed  that  Mr.  Howe  was  away,  and  that  the  defendant  left,  and  after- 
wards  cetuined  to  tk»  Imaae,  "rapped,  and  hallooed  Wilson;"  that  be  found 
the  door  fastened;  took  an  awe;  pried  off  the  window  casing;  went  in;  turned 
the  key  of  tlie  front  door;  ope&dd  it;  and  executed  the  requisition  by  taking 
the  property  mentioned  in  the  affidavit,  and  no  other.  It  appears  that  no  pec- 
-son  was  in  the  bouse  when  the  constable  went  there  and  proceeded  to  execute 
idle  process.  The  question  is  whether  he  did  all  that  was  requisite  to  permit 
the  forcible  entry.  The  demand  referred  to  by  the  statute  may  be  made  at 
Cke  buUdingp,  and  need  not  be  made  elsewhere,  and  the  absence  from  it  of  the 
occupants  does  not  deny  to  the  ofiBcer  the  right  to  make  the  entry.  Bat  the 
statute  requires  the  oflicer  to  "publicly  demand"  delivery  of  the  property  be- 
fore proceeding  to  make  such  entry,  the  right  of  which  is  dependent  upon 
non-delivery  pursuant  to  thedentend.  The  purpose  of  this  requirement  evi- 
dentfy  is  to  provent  unastssssry  intvmrion  upon  the  inmates  of  the  building, 
and  to  prevent  an  unnecessary  forcil>le  entry.  The  statute  provides  no  disr 
pensablfl  qnallflcatlOTr  of  it»d«elared  mle  that  the  demand  be  publicly  made; 
-and  it  woold  seem  to  import,  in  its  applleatioB  to  the  subject  to  which  it  re- 
lates, that  tbe  d«m«Bd  must  be  made  openly,  and  in  such  manner  as  to  draw 
the  attention  of  penons  in  and  abovt  tbe  premises  to  tlie  purpose  of  tbeoffi- 
-cer's  presence  there.  It  can  hardly  be  said  to  \am  reference  to  the  public  or 
community  at  large,  aa  it  cannot  be  supposed  that  those  having  no  relation  to 
the  building  would  come  within  the  persons  to  whom  the  demand  was  de- 
signed to  reach.  It  sufficiently  appears  thai«  a  loranil  demand,  publicly  made, 
would  have  been  ineffectual,  as  no  penon  was  there  to  respond  to  it.  The 
■officer  was  there  with  his  process,  charged  with  the  duty  to  take  the  property, 
and  with  a  view  to  calling  tbe  attention  of  some  one  to  the  matter,  and,  to 
obtain  it  without  forcibly  entering  the  building,  he  did  rap  upon  tbe  door  of 
the  boose,  and  by  hallooing  annooiicod  bis  presence  there,  and  loudly  called 
for  the  occupant  by  name.  Under  th<e  circamatances  it  would  appear  to  have 
been  a  useless  ceremony  to  read  aloud  the  list  of  articles  of  tbe  property  which 
tbe  constable  was  seeking  to  r^evy,  and  formally  express  a  demand  for  tbe 
■delivery  d  tbem.  Croste  y.  amith,  1  Maule  &  S.  545.  The  right  of  theoffi- 
«et  to  forcibly  enter  tlie  bnUding  to  replevy  tbe  property  is  not  derived  from 
tihe  statute.  By  the  common  law  an  officer,  in  the  execution  of  process  di- 
recting him  to  take  specific  property,  might  forcibly  enter  any  building  con- 
taining it,  after  having  demanded  and  been  refused  admission,  for  the  pur- 
pose of  tbe  execution  of  such  process.  Freem.  Ex'ns,  §§  468,  478;  Keith  y. 
Johnson,  1  Dana,  605.  And  the  like  power  may  be  exercised  to  take  property 
upon  which  the  officer  has  previously  levied  an  execution,  or  to  complete  a  levy 
partially  made.  Saunders  y. Millward,4 H&i.  (Del.)  246;  Aga  Kurboolie Ma- 
homed V.  Keg.,  4  Moore,  P.  C.  239;  Oloner  v.  Whittmhall,  6  Hill,  597.  Al- 
though such  demand  is  deemed  an  essential  prerequisite,  it  may  not  be  re- 
quired when  it  is  clear  that  it  would  be  a  useless  ceremony.  Allen  v.  Mar- 
tin, 10  Wend.  801;  Aga  Kurhoolie  Mahomed  v.  Reg.,  supra.  The  statutory 
moditication  of  the  common  law,  so  far  only  as  to  direct  tliat  the  demand  bie 
publicly  made,  does  not,  in  view  of  the  construction  hereinbefore  given  to 
the  term,  require  it  to  be  formally  observed,  when  it  clearly  may  be  seen  that 
it  could  have  no  effect.  The  title  of  the  statute  of  1788  was.  "An  act  to  pre- 
vent abases  and  delays  in  actions  of  replevin."    In  that  is  indicated  the  pur- 
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pose,  in  such  case,  to  embrace  within  the  statute  the  authoritj  of  the  officer 
to  make  public  entry,  and  a  precaution  against  its  abuse  by  making  its  exer- 
cise dependent  upon  failure  otherwise,  at  the  time,  to  obtain  the  goods  within 
the  building.  There  is  no  opportunity  to  suppose  that  such  public  demand, 
formally  made  by  the  constable,  would  have  had  any  practical  effect,  or  that 
it  would  have  added,  to  what  he  did  do,  anything  to  ctJl  attention  to  the  pur- 
pose for  which  he  was  there  with  his  process;  and,  assuming  that  the  evidence 
in  that  respect  of  the  defendant  is  a  statement  of  all  he  did  do  preliminarily 
to  his  entry  into  the  house,  we  think  that,  in  view  of  the  situation  and  cir- 
cumstances before  mentioned,  be  was  not,  by  the  act  of  forcibly  entering, 
chargeable  with  wrongfully  taking  and  converting  the  property  in  question; 
and,  aside  from  that  fact,  the  requisition,  which  embrac«l  the  affidavit  on 
which  It  was  indorsed,  justified  the  officer  in  taking  the  property,  although 
it  belonged  to  the  plaintiff.  Shiptnan  v.  Clark,  4  Denio,  146;  Foster  t.  Pet- 
tibone,  20  Barb.  850;  BtUlia  v.  Montgomery,  50  K.  Y.  352;  Otiay.  WOlianu, 
70  N.  Y.  208.     There  is  no  other  question  requiring  consideration. 

If  these  views  are  correct,  the  Judgment  of  the  county  court  sbookl  be  af- 
firmed.   All  concur. 


FLANnEBs  V.  Batten. 
{Supreme  Court,  General  Term,  Fifth  Department,     Jannaiy  11, 1889.) 

1.  EziocnoN — ^Vauditt — Joint  JtmoifENT. 

Code  Civil  Free.  N.  Y.  {  1S69,  provides  that,  except  In  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  an  execution  must  substantially  require  the  sheriff 
to  satisfy  the  judgment  out  of  the  personal  property  of  the  debtor;  and,  if  sufficient 
personal  property  cannot  be  found,  then  out  of  the  real  property  belonging  to  him. 
Held,  that  an  execution  issued  on  a  joint  judgment  against  thrM debtors,  directing 
the  sneriS  to  satisfy  it  out  of  the  personal  property  of  only  one  of  the  debtors,  and, 
if  sufficient  could  not  be  found,  then  out  of  the  real  property  of  such  debtor,  is  not 
void. 

t,  BuiE— Lbvt  ok  Liin>. 

Where  a  statute  provides  for  the  satisfaction  of  an  execution  out  of  the  real  prop- 
erty of  the  debtor  belonging  to  him  at  the  time  when  the  judgment  was  docketed, 
the  fact  that  an  execution  directs  the  satisfaction  of  the  judgment  out  of  land  be- 
longing to  the  debtor  on  a  named  day,  which  ia  several  days  after  the  docketing  of 
the  judgment,  is  a  mere  irregularity. 

8.  Same — Fbaudulbnt  Purchaser. 

A  fraudulent  vendee  of  personalty  taken  on  execution  against  his  vendor  oaonot 
object  that  the  sherilt  should  have  resorted  to  real  property  of  the  debtor  before 
taking  the  personaL 

Appeal  from  circuit  court,  Niagara  county. 

This  action  was  brought  by  Frank  £.  Flanders  against  George  W.  Batten, 
to  recover  for  tlie  alleged  conversion  by  the  defendant  of  a  quantity  of  per> 
Bonal  property  of  the  plaintiff.  Tlie  defendant,  by  way  of  justification,  al- 
leged that  he  was  sheriff  of  the  county  of  Niagara,  and  that  he  levied  upon  and 
sold  the  property  by  virtue  of  an  execution  issued  upon  a  judgment  against 
Webster  Flanders  and  others,  and  that  by  such  execution  be  was  com- 
manded to  satisfy  the  judgment  out  of  the  property  of  Webster  Flanders, 
who  had  an  interest  in  the  property  subject  to  levy  and  sale,  and  that  the 
plaintiff's  claim  of  title  was  fraudulent,  as  against  the  creditors  of  such  judg- 
ment debtor.  It  appeared  that  on  July  8,  1886,  one  Joseph  Kiddle  recov- 
ered a  judgment  against  Webster  Flanders,  Hiram  Flanders,  and  Alexander 
D.  Ck>lt,  for  upwards  of  $2,000;  that  on  the  14th  of  that  month  an  execu- 
tion was  issued,  wtiich  on  the  same  day  was  received  by  the  defendant  as 
»uch  sheriff.  The  execution  recited  the  recovery  of  the  judgment,  the  names 
Iff  the  parties  to  it,  and  directed  the  oSlcer  to  satisfy  it  out  of  the  personal 
property  of  Webster  Flanders,  and,  if  sufficient  could  not  be  found,  then  out 
of  the  real  property  belonging  to  him  on  the  14th  day  of  July,  1886,  or  at  any 
time  thereafter.     The  personal  property  in  question  was  taken  and  sold  by 
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virtue  of  such  execution,  which  constitute?  the  alleged  conversion.  The 
phdntifl's  claim  of  title  to  the  property  was  derived  from  a  written  bill  of  sale 
made  of  it  to  him  by  Webster  Flanders,  June  29,  1886.  Code  avil  Proc.  K. 
Y.  g  1369,  provides  for  the  satisfaction  of  a  judgment  out  of  the  real  property 
of  the  debtor  belonging  to  him  "at  the  time  when  the  judgment  was  docketed 
in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter."  The  verdict  of 
the  jury  was  for  the  defendant,  and  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  Bbadlky,  Haiqht,  and  Dwigbt,  JJ. 

Ransom  <£  Joyce,  tor  appellant.    John  B.  Pound,  for  respondent. 

Bradlet,  J.  The  finding  of  the  jury  that  the  sale  and  transfer  by  Web- 
ster Flanders  to  the  plaintiff  of  the  property  in  controversy  was  fraudulent, 
8s  against  the  creditors  of  the  former,  was  supported  by  the  evidence.  The 
main  question  for  consideration  on  this  review  is  whether  the  execution  was 
void.  While  it  correctly  recited  the  judgment,  stating  the  names  of  the  par- 
ties in  whose  favor  and  against  whom  it  was  rendered,  as  provided  by  statute. 
(Code  Civil  Froc.  §  1366,)  it  directed  the  sheriff  to  satisfy  it  out  of  the  prop- 
erty of  one  only  of  the  three  judgment  debtors.  It  is  the  usual  practice  to 
embrace  in  such  direction  of  an  execution  all  the  parties  jointly  charged  by 
the  judgment  upon  which  it  is  issued;  and,  if  that  is  e.s8ential  to  the  validity 
of  the  execution,  the  contention  of  the  plaintiff's  counsel  must  be  sustained. 
The  statute  provides  that,  except  in  a  case  where  special  provision  is  other- 
wise made  by  law,  the  execution  must  substantially  require  the  sheriff  to  sat- 
isfy the  judgment  out  of  the  property  of  the  judgment  debtor.  Id.  §  1369. 
The  execution  in  the  present  case  is  not  within  any  such  special  provision. 
The  statute  does  not  in  terms  provide  that  the  execution  must  direct  the  offi- 
cer to  satisfy  the  judgment  out  of  the  property  of  all  the  judgment  debtors, 
when  there  is  more  than  one.  The  practice  usually  declared  in  that  respect, 
before  it  became  statutory,  was  that,  upon  a  judgment  against  two  or  more, 
a  separate  execution  against  one  should  not  be  issued,  but  that  it  should 
strictly  pursue  the  judgment  and  issue  against  all  of  them.  1  Burrill,  Fr. 
289.  And  upon  the  proposition  that  an  execution  in  such  case,  issued  against 
one  of  several  defendants,  was  void,  is  cited  the  case  of  Clark  v.  Clement,  6 
Term  B.  525.  That  case  has  no  necessary  application  to  the  question  here. 
There  it  was  held  that  the  discharge  from  arrest  of  one  of  two  defendants, 
taken  on  oa.  »a.,  operated  to  discharge  the  other  from  liability  to  arrest,  and 
therefore  the  execution  against  him  was  quashed ;  and  such  was  the  common- 
law  doctrine,  which  remains  applicable,  except  so  far  as  it  has  been  modified 
by  statute.    Kaason  v.  People,  4A  Barb.  347. 

The  inquiry  in  the  case  at  bar  is  not  necessarily  whether  the  judgment 
debtor,  against  whose  property  only  the  execution  was  issued,  may  have  ef- 
fectually taken  objection  by  motion  to  set  it  aside  as  irregularly  issued  in  that 
manner,  and  upon  that  question  no  opinion  is  now  expressed.  An  execution 
may  be  voidable,  and  not  void.  HenUsk  v.  Oner,  4  Bobw.  384;  Abels  t  WesU 
enelt,  15  Abb.  Pr.  230;  Van  Deusen  v.  Brower,  6  Cow.  60;  Hutchinson  v. 
Brand,  6  How.  Pr.  73,  9  N.  Y.  208,  Bae&n  v.  Cropsey,  7  N.  Y.  195;  Railroad 
Co.  V.  Thayer.  20  Hun,  547;  Peck  v.  Tiffany,  2  N.  Y.  451;  Walker  v.  Isaacs. 
86  Hun,  233;  Hunt  v.  Louoks,  38  Cal.  372, 99  Amer.  Dec.  404.  If  the  execu- 
tion had  in  form  been  issijed  against  all  the  judgment  debtors,  the  sheriff  would 
have  been  required,  if  so  directed  by  the  attorney  for  the  judgment  creditor, 
to  have  executed  it  upon  the  property  of  any  one  of  them.  Root  v.  Wagner,  30 
N.  Y.  9.  And  such  direction  may  have  been  effectually  given  by  indorsement 
upon  the  execution,  or  orally.  In  view  of  that  right  and  duty,  it  was  held  in 
Crossitt  V.  Wiles,  18  Civ.  Proc.  R.  327,  that  an  execution  might  properly  be 
issued  against  only  one  of  two  defendants  in  a  judgment.  And  see  W/iitman 
V.  James,  10  Daly,  490,  affirmed  89  N .  Y.  635.  The  party  against  whose  prop- 
erty the  execution  was  issued  was  charged  with  the  liability  by  the  judgment. 
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■and,  whatever  view  may  be  taken  of  the  regularity  of  ttie  execution,  we  tfaii^ 
tt  WB8  not  void,  and  therefore  that  the  levy  and  sale  were  not  rendered  ineffect- 
nal  foe  want  of  validity  of  the  proccsA.  In  the  cited  ease  of  Dunham  v. 
Rmllg,  110  N.  Y.  366,  18  IT.  E.  Bep.  89.  the  exeeotion  was  held  void  beeaose 
issued  in  violstion  of  the  statute;  and  in  Plaoe  r.  Riley,  98  X.  Y.  1,  the  eaa- 
«ution  in  an  essential  respect  did  not  conform  to  the  requiremeat  of  the  stat- 
ute, which  in  such  cases  definitely  preacrilsed  the  direction  wbi«b  It  Bhould 
give  to  the  officer,  and  controlled  his  aotion  in  executing  it.  The  principles 
of  those  oases  do  not  seem  analogous  or  api^icable  to  the  question  here.  In 
the  present  case  the  sheriff  was  by  the  execution  directed,  as  against  the 
one  jodgment  debtor,  to  proceed  for  its  osllMtion  in  the  manner,  required  by 
the  statute.  Oode,  §  1369.  It  is,  however,  urged  that  th*  requirement  of  tbe 
statute,  that  the  personal  property  be  exhausted  bcsCote  resort  is  bad  to  md  prop- 
erty to  satisfy  an  execution,  has  relation  to  ail  the  parties  jointly  obarged  by 
the  judgment,  and  that  such  purpose  is  defeated  if  the  i«bI  property  of  one  ma^ 
be  sold  before  the  personal  property  of  the  otbars  iS'  talcen  anid  disposed  of  on 
execution.  Thia  rule  necessarily  i^jpUes  to  any  judgmentdabtor  against  whose 
property  the  sherifF  may  prooeed  te>  satisfy  an  execution,  and  wiien  1ms  pes- 
«onal  pn^erty  fails  to  satis^  it,  the  officer  may  proceed  to  s«U  his  real  prop- 
erty upott  excoution ;  and  If  such  j.«dgment  debtor  ougr  have  aay  retief  in  Uat 
respect,  it  is  availaUe  to  him  only  by  a{)|>licatioin  to  the  eo«rt  for  dizecti«n  to 
tbe  sherifC  to  proceed  against  the  personal  property  at  Us  aasoetatss  in  the 
Jodgment.  The  fact  that  theaxeontion  intUs  oasedireoted,  on  faUoro'Of  sof- 
flcient  personal  property  to  satisfy  tt,  Umtthe  sbetift  then  proceed  against  the 
real  property  belonging  to  tbe  judgment  debtor  am,  or  after  a  day  specified, 
which  wiaa  several  days  after  tbe  judgnent  wa»docketed>  waaaBtavailableto 
the  plaintiff  in  this  action.  It  was  but  an  error  or  icregalart^in  the  process. 
And,  besides  that,  tbe  plaintiff,  being  a  frandulent  vendee  of  tha  property,  as 
against  the  credttois  of  the  judgment  debtor,  is  not  entitled,  as  against  the  de- 
fendant, to  eflTeotaaUy  assert,  for.  the  purposes  of  thia  action,  that  the  sbariff 
ahould  have  resorted  to  any  real  propecty  of  the  judgiaent  debtor  Isefore  tak- 
ing and  selling  tbe  propai>y  in  question  for  that  purpose.  The  transfer  to 
faim  is  deemed  void  as  against  theoreditors  of  his  veitdar.  DavUr. LMpetd, 
tt7  N.  Y.  620.  These  views  lead  to  the  ooncl  usioa  that  the  jadgmest  aad  order 
ahould  be  affirmed.    All  oonenr. 


DOBSET  V.  FtKM, 

(Supreme  Court,  Oeneral  Term,  ^{ffh  Department.    Jmeiumy  11,  ISBft.) 

1.  PSIKCIFAI,  A.inD  AOHNT— BVIDKSCII  OV  ReLATIOK— HDSB^ND  ASD  WHV. 

Where  it  appears  that  defendant's  hnsbancl  was  ber  agent  in  opecatloffa  ipartf, 
and  marketing  the  stone  taken  from  it,  the  juiy  wonld  be  jusUfled  in  flndinff  that 
he  had  authority  to  purchase  machinery  for  use  In  the  quarry. 
X  Frauds,  Statdtk  of— Bjxb  ov  CHAmtLS— Possbssios  of  Fuxchisbb. 

The  fact  that  a  machine  was  in  the  possession,  under  a  lease,  of  one  songttt  to  be 
held  as  a  purchaser,  at  tbe  time  of  the  oontract  of  sale,  is  not  sufficient  to  satial^ 
tbe  statute  of  frauds  relating  to  sales  of  chattels. 

Appeal  from  Monroe  county  court. 

Action  by  James  Dorsey  against  Rosella  E.Pike  for  the  price  of  machinery 
sold.  Defendant  appeals  from  a  judgment  entered.on  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Barker,  P.  J.,  and  HAtOHX,  Bradley,  and  DWIOBT,  JJ. 

Jotut  Desmond,  for  appellant.    Henry  J.  Sullivan,  for  respondent. 

Bradley.  J.  The  action  was  brought  to  recover  the  pries  of  an  oigine, 
tx>iler, and  pump,  with  appendages, alleged  to  have  beensold  and  d^veredt^ 
the  plaintiff  to  tbe  defendant,  and  to  have  been  purchased  by  her.  The 
latter  denied  the  sale  and  purchase.    It  appears  that  tfav  deChEriant  was  tha 
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oyrner  of  a  stane-qvairj,  tn  wUoh  she  was  engaged  in  quarrying  stosa  for 
markat;  and  that  early  in  Julj,  1866,  James  B.  Pike,  the  tuisband  of  the  de- 
fendant, rented  of  the  plaintift  this  appatatoa,  to  me  in  working  the  quarry, 
and  It  was  pnt  in  use  there  for  drilling  and  pumj^ng.  The  plainUS  dkimed, 
and  gave  evidence  tending  to  prove,  tiiat  in  the  forepart  of  the  following 
A.«goBt  an  agreement  was  made  between  him  and  the  husband,  by  which  the 
plwntUt  agi^  to  sell,  and  be  agreed  to  purchase,  at  the  price  of  S250,  the 
apparatus  to  use  in  the  qoarry.  This  is  coatradlcted  by  evidence  on  the  part 
of  the  defendant,  and  in  her  bebaif  further  evidence  was  given,  tending  to 
prove  that  the  husband  had  no  anthority  from  the  defendant  to  make  such 
purchase  on  her  account.  The  burden  of  proof  was  with  the  plaintiil  to  show 
that'the  sale  was  made,  and  that  the  husband  was  authorised  to  make  the 
purchase  for  the  defendant.  In  view  of  all  the  circumstances  appearing  by  it, 
the  evidence  presented  a  question  of  fact  upon  the  subject  of  the  authority  of 
the  husband,  and  permitted  the  conclusion  that  he  was  the  defendant's  agent 
in  the  business  of  operating  the  quarry,  and  marketing  the  stone  taken  from 
it;  and  upon  finding  thatfiuist  the  jury  were  justified  in  the  further  conelusion 
that  he  had  authorityto  purciiase  for  her  tl»  madiiaary  to  be  uaed  in  woritiog 
the  quarry. 

The  alleged  i^preeEseat  of  sale  was  evidenced  by  no  wdting,  and  no  pay- 
ment was  made  of  any  part  of  the  purchase  price.  It  ia  therefore  oooiteiided 
on  the  part  of  the  defendant  that  the  agreement  was  within  the  statate  of 
frauds,  and  void.  2  Bey.  St.  p.  196,  §  S.  Tliere  was  no  aot  of  didiveiy  and  •»• 
ceptance  at  the  time  the  alleged  contract  was  made,  but  the  profierty  was  then 
at  the  quarry,  under  an  arrangement  witii  the  bwsband  by  which  the  plaintiil 
had  rented  it  for  use  there;  ami,  assuming. that  the  husbaad  was  such  agent, 
and  rented  it  for  tlie  deiSeadant,  the  property  was  then  in  her  possession  as 
lessee.  Upon  the  subject  of  delivery  and  aeeeptance,  tiie  trial  ooort  charged 
the  jury  that  the  bnsbaad  then  had  the  possession  at  the  anginet  eitber  in  his 
own  right,  or  as  agent  of  his  wife;  and  that,  if  It  was  thea.  understood  and 
agreed  between  the  parties  that  there  was  or  ahould  be  a  sale,  "that  sale  was 
a  valid  sale,  and  the  only  question  remaining  for  yon  to  determine  is  whom 
tbe  sale  was  made  to;"  and  that,  "if  hs  bad  the  entire  possession,  of  course 
be  could  not  get  any  more  possession,  and  there  was  no  necessity  of  any  writ- 
ing, no  necessity  of  any  payment,  or  necessity  ef  any  further  delivery. "  The 
view  of  the  court  evidently  was  that  no  act  further  than  the  making  of  the 
oral  agreement  of  sale  and  pnrclnse  was  essential  to  its  validity,  and  to  render 
the  contract  effectual,  if  the  property  was  then  in  the  possession  of  the  party 
in  whose  behalf  it  was  made  as  purchaser.  The  defendant's  counsel  took  ex- 
ception to  the  proposition  so  charged.  The  statute  requires  to  support  such 
a  contract  a  subscribed  memorandum  of  it  in  writing,  unless  the  buyer  stiaU 
accept  the  property,  or  some  part  of  it,  or  at  the  time  pay  some  part  of  the 
purchase  money;  and  its  purpDSe  was  not  to  permit  the  validity  of  such  an 
agreement  to  rest  merely  in  words.  The  design  of  the  statute  was  in  con- 
tracts of  this  character,  having  the  importance  represented  by  the  requisite 
price  of  the  property,  to  guard  against  misunderstanding  of  the  parties  and 
perjury,  by  requiring,  in  the  absence  of  any  writing  subscribed  by  the  party 
to  be  charged,  that  a  portion  of  the  purchase  money  should  at  the  time  be  paid, 
or  that  then  or  thereafter  the  purchaser  should  by  some  act  accept  and  receive 
aome  of  the  property.  The  opportunity  and  expressed  purpose  to  accept  is  not 
sufficient.    Shindler  v.  Houston,  1  K.  Y.  261. 

Assuming  that  tlie  machine  was  in  the  possession  of  the  defendant  at  the 
time  the  agreement  to  purchase  was  made,  and  that  the  husband,  as  her  agent, 
made  it.  those  facts  alone  were  not  8u£Bcient  to  give  validity  to  the  contract. 
To  hold  otherwise  would  have  the  effect  to  render  the  mere  words  of  the  par- 
ties to  sucik  a  contract  effectual,  and  the  purpose  of  the  statute  would  be  de- 
feated.   The  then  possession  was  in  no  manner  produced  by  or  derived  from 
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such  contract,  but  was  lawfully  taken  and  held  under  another  and  independent 
arrangement  between  the  parties;  and  until  the  purchase  was  evidenced  by 
some  act  of  acceptance,  under  or  in  pursuance  of  the  agreement  to  buy,  no 
valid  sale  would  be  accomplished.  This  is  clearly  the  expressed  import  and 
purpose  of  the  statute,  and  such  is  the  unbrol^en  current  of  authority  aa  to  its 
effect.  The  mere  fact  that  the  property  was  in  the  possession  of  the  defend- 
ant at  the  time  of  making  the  contract  furnished  no  evidence  of  acceptance  in 
its  support.  Edan  v.  Dudfleld,  1  Q.  B.  302;  Lillytohite  y.  Devereux,  15  Mees. 
&  W.  2«5;  Inn  Hoover,  33  Hun,  563;  1  Benj.  Sales.  (CJorbin,)  §  173.  But 
there  must  be  some  act  or  conduct  on  the  part  of  the  buyer,  in  respect  to  the 
property,  whicb  manifests  an  intention  to  accept  it  pursuant  to  or  in  perform- 
ance of  the  contract  of  sale  and  purchase,  which  the  parties  have  sought  to 
make;  and,  when  the  evidence  is  such  as  to  warrant  tliat  conclusion,  the  ques- 
tion is  usually  one  of  fact  for  the  jury.  Parker  v  WallUi,  5  £1.  &  Bl.  21 :  Caui' 
kins  V.  Hellman.  47  N.  Y.  449;  8tone  v.  Brouming,  51  N.  Y,  211,  68  N.  Y. 
598.  This  case  was  not  entirely  without  evidence  upon  the  question.  There 
was  evidence  tending  to  prove  that  some  use  was  made  of  the  machine  at  the 
quarry,  not  only  after  the  alleged  contract  of  sale  was  made,  but  after  Mr. 
Pike  bad  notified  the  plaintiQ  that  it  was  subject  to  the  order  of  the  latter,  and 
would  be  returned  to  him  at  such  place  in  liochester  as  he  might  designate. 
This  notice  was  given  two  weeks  after  the  alleged  purchase,  and  apparently 
indicated  a  purpose  to  terminate  the  arrangement  under  wbicii  the  apparatus 
had  been  taken,  and  it  in  terms  imported  no  intention  to  accept  or  retain  it 
under  the  contract  of  sale;  and  whether  any  act  on  the  part  of  the  defendant's 
agent  (assuming  her  husband  was  such)  in  the  control  and  use  of  the  machine, 
after  such  verbal  agreement  was  made,  was  characterized  by  his  intent  to  ac- 
cept it  in  observance  and  execution  of  such  contract,  was  a  question  for  the 
jury;  and  to  enable  them  to  reach  such  conclusion,  and  thus  give  validity  to  the 
contract  as  one  of  sale,  the  fact  must  fairly  have  the  snpport  of  evidence.  We 
do  not  here  intend  to  express  any  view  upon  the  weight  of  evidence  on  that 
subject;  but  so  far  as  related  to  the  use  made  of  the  apparatus  after  the  plain- 
tiff was  so  notified  of  the  purpose  to  terminate  the  arrangement  for  its  serv- 
ice, and  return  the  property  to  him,  there  was  some  evidence  on  tlie  part  of 
the  defendant  to  the  effect  that  such  use  was  applied  to  pumping  water  from 
a  place  mentioned,  in  order  to  remove  a  pipe  connected  with  it,  and  with  a 
view  only  to  take  out  and  remove  the  pump.  This  may  have  been  consistent 
with  no  intent  to  accept  the  property  as  a  purchaser;  but,  in  view  of  all  the 
evidence  upon  that  subject,  we  think  the  question  was  one  of  fact  for  the 
jury. 

The  suggestion  of  the  plaintiff's  counsel  that  the  question  raised  by  the  ex- 
ception before  mentioned  was  obviated  by  other  portions  of  the  charge  of  the 
court  does  not  seem  to  Ite  supported.  The  part  of  the  charge  in  question  is 
not  qualified,  necessarily  or  in  fact,  by  any  instruction  given  to  the  jury.  So 
far  as  appears,  they  were  permitted  to  understand  that  the  fact  of  possession 
by  the  defendant  of  the  property  at  the  time  of  making  the  contract  by  her 
agent  (if  so  made)  was  sufficient  to  render  the  contract  of  sale  valid.  While 
it  is  true  that,  in  view  of  such  possession,  nothing  further  waa  required  of 
the  plaintiff,  by  way  of  delivery  of  the  property,  the  matter  of  acceptance  req- 
uisite to  the  valiUity  of  the  contract  was  dependent  wholly  upon  the  voluntaiy 
act  of  the  other  party  to  such  contract.  It  is  deemed  unnecessary,  for  the 
purposes  of  another  trial,  to  express  consideration  of  any  other  question  pre- 
sented on  this  review.  The  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event    All  concur. 
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FeOFLB  V.  AM3ERICAN  BeLL  TeL.  OO. 

(8uf)rem«  Court,  Oeneral  Term,  First  Department.    November  28, 1888.) 
Taxation— FoBBies  Cokposatiors— Taxablb  Pbopibtt. 

The  American  Bell  Telephone  Company  of  MassachuBetta  lloenaea  oorporations 
to  do  brulness  in  the  state  of  Kew  York  under  the  "exchange  system, "  bv  which  a 
central  office  is  established,  and  communication  carried  on  through  it.  Tae  instm- 
menta  are  supplied  by  the  oompany,  and  remain  ita  property,  and  a  royalty  is  paid 
to  it  on  each,  wough  they  are  leased  by  the  local  oorporattona  to  their  subicribeis. 
The  other  apparatus  belongs  to  the  local  corporations.  The  latter  make  the  leases, 
and  collect  the  rents,  but  each  lease  stipulates  that  the  oompany  owns  the  Instru- 
ments, and  the  company  reserves  the  nght  to  intervene  and  collect  its  portion  of 
the  rents.  Another  form  of  contract  with  the  local  corporations  provides  for  con- 
neoting  lines  on  similar  terms,  reserving  to  the  oompany  the  right  to  use  the  tele- 
phones thereon,  and  to  connect  the  lines  with  the  lines  of  the  iMuid  corporations  in 
order  to  forward  through  messages,  and  provides  for  a  division  of  tiie  tolls,  and 
that  the  leases  shall  express  the  title  of  the  oompany  to  the  instruments,  and  the 
oompany  may  enforce,  or  require  the  local  corporation  to  enforce,  all  its  rights 
against  the  subscriber.  Leases  for  private  lines  are  made  directly  with  the  company, 
and  countersigned  by  the  local  oorporations,  which  collect  the  rents,  and  transnut 
tbem  to  the  company.  The  company  also  has  lines  connecting  with  the  offices  of  the 
W.  n.  Telegraph  Company,  under  an  arrangement  with  the  latter,  by  which  it  re- 
ceives a  certain  proportion  of  the  Income  derived  from  that  business.  Held,  that 
the  local  oorporations  are  merely  the  agents  of  the  company,  which  thus  does  busi- 
ness within  the  state  as  intended  by  Laws  1881,  o.  861,  {|  8,  8,  said  act  being  an 
amendment  of  Laws  1880,  a.  542,  and  is  liable  to  pay  the  percentage,  at  least  on  its 
capital  employed  in  the  state,  and  on  the  dividends  realized  on  stud  capital,  as  pre- 
scribed by  section  3  of  the  act  of  1881,  and  also  the  tax  of  five-tenths  per  cent,  on  its 
gross  earnings  in  the  state.    Van  Brunt,  F.  J.,  dissenting. 

Case  submitted  on  an  agreed  statement  of  facts. 
Argued  before  Van  Bkunt,  F  J  ,  and  Brady  and  Daniels.  JJ. 
William  A.  Paste,  Dep.  Atty.  Gen.,  for  plaintiff.    Jamet  O,  Carter,  for  de- 
fendant. 

Paniem,  J.  The  controversy  submitted  by  the  case  presents  the  point  of 
the  liability  of  the  American  Bell  Telephone  Oompany,  a  corporation  formed 
under  the  laws  of  the  state  of  Massachusetts,  to  carry  on  the  business  of 
manufacturing,  owning,  selling,  using,  and  licensing  othere  to  use  electric 
speaking  telephones,  and  other  apparatus  and  appliances  pertaining  to  the  trans- 
mission of  intelligence  by  electricity,  to  taxation  under  the  laws  of  this  state. 
This  liability  is  asserted  to  have  been  created  by  chapter  542  of  the  Laws  of 
1880,  as  that  was  amended  by  chapter  361  of  the  Laws  of  1881.  In  the  argu- 
ment of  the  case,  which  was  very  ably  and  seai'cliingly  conducted,  the  liability 
of  the  company  for  taxation  under  the  laws  of  this  state  has  been  claimed, 
and  as  contldently  denied,  from  the  year  1882  to  and  including  the  year  1886. 
And  by  sections  3  and  6  of  the  act  of  1881,  this  liability  is  made  to  depend 
upon  the  fact  of  the  business  of  the  corporation  having  been  wholly  or  par. 
tlally  carried  on  within  this  state  during  tliese  years.  The  taxes  are  not 
claimed  by  the  state  as  taxes  upon  the  corporate  franchises  of  the  defendant, 
but  upon  its  business,  as  that  has  been  mentioned,  and  made  the  bnsis  of  tax- 
ation  in  these  sections  of  the  act.  They  have  been  made  expressly  applicable 
to  corporations  organized  by  or  under  the  laws  of  any  other  state  or  country 
doing  business  in  this  state,  subject  to  certain  exceptions,  not  affecting  the 
question  of  the  defendant's  liability.  And  by  section  6  of  the  act  of  1881  the 
language  employed  evinces  the  intention  to  have  been  to  include  telephone 
companies  within  the  meaning  and  effect  of  the  law.  It  is  the  fact  of  busi- 
ness having  been  here  carried  on  by  the  defendant,  more  than  the  construc- 
tion to  be  placed  upon  the  law  itself,  on  which  the  dispute  between  the  parties 
has  centered  and  been  made  to  turn;  and  it  is  accordingly  necessary  to  con- 
sider the  facts  agreed  upon  in  tlie  case  to  ascertain  whether  this  company,  cre- 
ated and  incorporated  under  the  laws  of  the  state  of  Massachusetts,  has  dur- 
ing these  years  been  doing  business  within  the  state  of  New  York.    By  the 
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case  which  has  been  agreed  upon  Its  transactiona  have  been  the  same  in  ebar- 
acter  from  1881  to  and  including  1886.  And  if  it  was  engaged  In  business 
within  the  meaning  of  the  act  in  1882  it  follows  that  it  has  also  been  so  en- 
gaged during  the  whole  period  inclnded  within  the  case.  To  render  the  oom- 
pany  liable  to  taxation  nnder  the  statute,  bo  proportionate  amount  of  its  bus- 
iness has  been  required  to  be  transacted  within  this  state,  but  the  fact  that  it 
has  systematically  done  or  carried  on  business  in  this  state  is  what  the  law 
has  placed  the  liability  to  taxation  npon.  By  its  own  officers,  or  immediate 
agents,  it  has  not  engaged  in  or  carried  on  business  within  this  state,  but 
what  has  (teen  done  by  it  has  been  through  the  agency  and  intervention  of 
local  corporations,  formed  under  the  laws  of  this  state,  and  in  a  large  degree 
pursuant  to  tlie  authority  of  the  defendant.  These  corporations  have  been 
authorized  by  it  chiefly  to  carry  on  what  is  described  and  mentioned  sis  an 
«Ecbange  business  in  a  circumscribed  locality  not  excet^ding  the  radius  of  15 
miles  in  extent.  And  with  the  exception  of  tiie  Metropolitan  Company,  whose 
contract  embraces  all  the  attributes  of  those  made  with  other  companies,  three 
different  forms  of  agreement  have  been  prescribed  by  the  defendant,  and  ex- 
ecuted or  accepted  by  the  local  companies,  for  the  carrying  on  and  transaction 
of  the  telephone  business.  One  of  these  contracts,  when  separately  made,  as 
they  usually  have  been,  provides  for  a  business  known  as  the  "Exchange 
System,"  by  which  a  central  ofiice  is  established,  and  communication  is  car- 
ried on  through  it  between  the  sub8crit>et8  or  lessees  of  the  company.  In  tlie 
course  of  the  business  of  the  New  York  company  it  is  supplied  at  the  city  of 
Boston  with  telephones,  including  what  is  called  a  "transmitter  and  receiver;" 
the  former  being  the  means  or  apparatus  for  communicating,  and  the  latter  tiie 
apparatus  for  receiving,  intelligence.  These  telephones,  by  the  agreement  for 
this  purpose  made,  as  well  as  by  ttie  other  agreements,  remain  the  property 
of  the  defendant;  and  they  are  authorized  to  be  leased  by  the  New  York  Com- 
pany to  its  patrons,  but  for  the  use  of  which  a  rental,  or  royalty,  is  requireil 
to  be  reserved  for  the  benefit  of  the  defendant.  This  rental,  or  royalty,  is 
fixed  by  the  agreement  itself;  and  under  the  agreement  relating  to  the  ex- 
change system,  about  four-flfths  of  the  telephone  business  has  been  and  is 
carried  on.  The  poles,  wires,  switch-boards,  and  other  apparatus  used  in  the 
transmission  of  intelligence  in  this  manner,  are  the  property  of  the  New  York 
company,  but  the  telephones  themselves,  it  has  been  specifically  agreed,  not 
only  in  the  form  of  contract  relating  to  the  exchange  system,  bat  to  each  of 
the  other  systems,  remain  the  property  of  the  defendant;  and  for  their  nse  by 
the  customers  or  patrons  of  the  local  company  a  rent,  or  royalty,  is  reserved 
to  be  paid  to  the  defendant.  By  the  mode  in  which  the  business  is  carried 
on  the  New  York  or  local  companies  make  the  leases  to  its  customers,  and 
collect  the  rentals,  not  only  for  the  defendant,  but  for  itself,  for  the  use  of  its 
own  apparatus,  and  the  additional  rental  required  to  be  paid  for  the  use  of  the 
telephone.  When  contracts  are  made  by  the  local  company  for  the  use  of  a 
telephone,  it  hits  been  required  by  the  contract  with  that  company  and  the  de- 
fendant that  such  contract  shall  express,  "in  such  form  as  the  lessor  shall 
from  time  to  time  approve,  that  the  telephone  is  the  property  of  the  licensor; 
that  it  is  leased  and  licensed  by  it  only  as  herein  expressed;  and  that  all  nse 
of  it  otherwise  is  an  injury  to,  and  invasion  of,  the  rights  of  the  licensor  as 
owner  thereof,"  etc.  And  it  has  been  further  stipulated  and  provided  in  the 
contract  between  the  defendant  and  the  local  company  that  the  former  may 
intervene,  and  "collect  from  any  sublessee  or  subscriber  all  sums  then  or 
thereafter  due  to  it,  or  due  to  the  second  party,  for  the  use  of  any  instrument, 
circuits,  and  appliances,  or  under  any  subscription  contract.  Or  It  may,  so 
long  as  it  shall  see  fit,  leave  in  the  enjoyment  and  use  of  the  telephones  any 
subscriber  or  other  person  in  actual  possession,  and  collect  from  such  sums  as 
may  then  and  thereafter  be  or  become  d  ue  for  the  nse  of  the  telephone  and  eT< 
change  lines,  appliances,  and  services,  and  for  that  purpose  shall  be  vntttled 
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to  and  mey  take  poasessfon  of  nil  the  lines,  flxturae,  apparatus,  appliaaoea, 
and  premises  of  the  second  party,  used  for  carrying  on  its  business,  and  oc- 
cupy and  operate  the  same  in  connection  with  said  telephones  and  those  of 
additional  customers  as  exchange  systems,  or  connect  such  lines  with  offlcea 
of  its  own  for  that  pnrpose," 

Tlie-local  companies  incorporated  and  carrying  on  the  exchange  system  of 
business  are  not  pei-mitted,  wittwnt  special  authority,  to  connect  wires  and 
telephones,  and  carry  on  basiness  between  different  exchange  systems  in  the 
state.  That  authority  has  been  provided  for  in  another  form  of  contraot  made 
by  the  defendant  with  the  local  companies,  and  it  has  been  placed  more  espe- 
eially  under  its  supervision  and  control  than  the  exchange  system  itself. 
These  bare  been  denominated  "Extraterritorial  Connecting  Lines."  And  it 
has  been  declared  in  the  agreement  providing  for  the  business  of  these  lines,  in 
the  same  manner  as  in  the  agreement  for  the  exchange  system,  that  the  tele- 
phones used  remain  the  property  of  the  defendant,  and  that  the  licensee  shall 
pay  to  the  defendant  a  rental,  or  royalty,  as  before  mentioned,  for  the  use  of 
the  instruments;  and  that  rental,  or  royalty,  is  in  like  manner  provided  for 
and  declared  in  the  agreement.  As  to  these  lines,  the  defendant  has  reserved 
the  right  to  itself  to  use  the  telephones  upon  them  "for  the  purpose  of  estab- 
lishing personal  communication,  ortransmitting  messages  between  such  pluoes, 
and  between  such  places  and  said  exchangee;  and,  to  establish  lines  for  that 
purpose,  may  enjoy  any  rights  of  the  lessee  to  erect  and  maintain  lines,  and  may 
string  its  wires  on  the  poles  of  the  lessee, "  etc.  ''The  lessee  will  also  allow  the 
lessor  to  connect  the  wires  of  any  such  lines  with  its  said  lines,  in  order  to  con- 
stitute thereby  a  through  line,  of  which  the  lessee's  lines,  or  any  or  either  of 
them,  or  any  part  of  either  of  them,  can  form  a  portion  or  link,  in  order  to 
forward  through  messages,  will  make  or  permit  to  be  made  ooovenient  switch- 
boards or  other  connections  for  that  purpose."  It  then  provides  for  a  division 
of  the  toll  for  the  service  performed,  after  deducting  expenses,  between  the 
parties  to  the  agreement,  amounting,  to  the  defendant,  to  one-fourth  of  the 
gross  receipts  of  subscriptions  and  tolls.  As  to  these  telephones,  it  has  also 
in  like  manner  been  provided  that  the  subleases  and  licenses  stiall,  in  such 
form  as  the  lessor  shall  from  time  to  time  approve,  express  the  title  of  the 
lessor  to  the  telephone  and  the  patents,  the  extent  of  the  license  thereby 
granted,  the  purpose  for  which  the  telephone  may  be  used,  and  tliat  any  other 
use  of  any  telephone  by  any  person,  or  non-payment  of  the  rental  and  royalty 
of  the  licensor,  is  an  injury  to  and  invasion  of  its  rights  as  owner  thereof, 
and  of  the  patent  rights  used  therein  and  thereby.  It  is  further  screed  that 
the  defendant  "may  also  enforce  against  such  sublicensee  all  rights,  and  pur- 
sue all  remedies,  given  by  and  under  such  sublicense,  and  may  use  the  name 
of  the  lessee  for  such  purpose,  or  may  require  the  lessee  at  its  own  expense  to 
enforce  the  terms  of  such  contracts."  And  "the  lessor  may  also  use  the  name 
of  the  lessee  to  protect  its  interests  and  enforce  its  rights  hereunder,  and  the 
lessee  shall  execute  assignments  in  accordance  herewith."  The  third  form  of 
contract  made  and  entered  into  by  the  defendant  is  forsapplying  private  lines 
and  other  purposes.  These  consist  of  one  single  circuit,  neither  permanently 
nor  temporarily  connected  with  any  other  circuit,  and  the  telephones  on  which 
are  to  be  used  only  for  the  individual  and  private  business  of  the  lessees  and 
their  employes,  and  the  lines  are  not  to  extend  more  than  25  miles  beyond  the 
municipal  limits  of  the  city  or  town  in  which  one  end  of  the  line  is  situated, 
and  not  to  be  used  for  more  than  four  individuals,  firms,  or  corporations. 
TVithin  this  contract  club  lines  also  are  included,  consisting  each  of  only  a 
single  circuit,  connecting  not  lees  than  five  individuals,  firms,  or  corporations, 
to  be  used  and  carried  on  substantially  the  same  as  a  private  Une.  A  social 
line  has  also  been  in  like  manner  provided  for,  to  be  used  in  a  similar  man- 
ner. And  if  telephones  are  desired  for  uses  and  upon  lines  other  than  those 
mentioned  in  tlie  agreement,  they  are  to  be  obtained  by  special  application 
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from  the  defendant.  Each  of  the  telephones  used  In  this  manner  also  remain 
the  property  of  the  defendant,  and  tlie  customers  to  be  selected  bj  the  local 
company  are  to  take  a  lease  and  license  from  the  defendant,  only  to  be  coun- 
tersign^ by  the  local  company;  and  the  leases  taken  are  to  be  transmitted  to 
the  defendant,  and  the  rents  and  royalties  reserved  in  the  leases  are  to  be  col- 
lected by  the  local  company  and  transmitted  to  the  defendant,  the  latter  hav- 
ing the  right,  as  in  other  cases,  to  intervene  and  collect  the  rents  for  itself. 
Another  species  of  business  has  also  been  provided  for  in  the  way  of  connect- 
ing the  exchange  systems  with  the  ofllces  of  the  Western  Union  Telegraph 
Company.  This  is  no  part  of  the  business  of  the  local  companies,  but  is  that 
of  the  defendant  itself.  It  has  been  authorized,  by  the  contract  providing 
for  the  exchange  system,  to  connect  wires  with  the  wires  of  tlie  exchange  sys- 
tem, and  the  offices  of  the  telegraph  company,  and  to  receive  as  its  compen- 
sation for  the  business  transmitted  in  this  manner  a  certain  proportion  of  the 
income  or  earnings  of  that  business.  And  as  a  matter  of  fact  it  is  agreed  in 
the  case  that  from  this  source  it  received  in  1882,  $782.43;  in  1883,  8968.57; 
in  1884,  S817.69;  in  1885,  $975.25;  and  in  1886,  $1,009.47.  The  wires  used 
in  this  business  are  very  short,  and  of  little  value,  costing  for  the  whole  state, 
so  far,  only  the  sura  of  $136.26. 

From  these  facts,  as  they  have  been  extracted  from  the  case,  it  appears  to 
follow  that  the  local  companies  in  the  state  are  not  taxable  for  the  rentals 
payable  to  the  defendant  by  its  customers  for  the  telephones.  Those  rentals 
are  the  earnings  and  property  of  the  defendant,  entering,  to  the  extent  of  the 
advantages  reserved  to  the  defendant,  in  no  manner  into  the  corporate  capital 
or  earnings  of  the  local  companies,  as  they  are  taxable  under  the  statutes 
only  upon  their  own  capital  and  earnings.  While  they  receive,  as  the  busi- 
ness has  been  carried  on,  these  rentals  reserved  to  the  defendant,  they  in 
judgment  of  law  receive  them  under  the  agreement  as  the  property  of  the  de- 
fendant, for  which  they  are  to  account  and  pay  over  the  amounts  to  it;  and 
these  amounts  are  paid  or  transmitted  to  the  defendant  at  its  office  in  the  city 
of  Boston.  But  in  letting  and  leasing  the  telephones,  so  far  as  the  rental  is 
reserved  for  the  benefit  of  the  defendant,  they  are  rented  by  the  local  compa- 
nies as  its  agent,  the  telephones  remaining  its  property,  and  subject  to  its 
control,  direction,  and  disposition  at  all  times.  This  is  more  especially  the 
case  in  the  extraterritorial  lines  connecting  different  exchange  systems,  and 
in  private  and  club  lines.  They  form  no  part  of  the  exchange  systems,  but 
are  substantially  the  lines,  and  under  the  management,  direction,  and  con- 
trol, of  the  defendant;  and  they  are  no  less  in  this  condition  because  that 
management,  control,  and  direction  has  been  and  may  be  exercised  through 
the  local  companies.  In  what  they  do  in  this  respect  they  do  it  under  the  au- 
thority and  for  the  defendant;  and  where  one  party  acts  in  this  manner  for 
another,  it  acts  for  that  other  as  bis  or  its  agent;  and  the  business  in  which 
it  acts  is,  to  the  extent  that  it  is  under  the  management,  control,  and  direc- 
tion of  the  other,  the  business  of  the  party  exercising  or  having  the  right  to 
exercise  this  authority  over  it;  and  its  rights  are  neither  reduced  nor  quali- 
fied in  this  respect  because  it  has  committed  the  management,  control,  and  di- 
rection to  a  great  extent  to  the  judgment  and  discretion  of  the  local  company. 
That  is  a  power  frequently  delegated  to  agents,  and  in  its  exercise  the  party 
having  the  delegated  authority  is  acting  for  the  party  from  whom  the  author- 
ity is  acquired.  Still  more  emphatically  is  this  the  case  as  to  the  private 
lines,  club  lines,  social  lines,  and  speaking-tubes,  for  as  to  these  the  leases 
are  made  directly  between  the  defendant  and  the  person  or  persons  having 
the  authority  to  use  the  telephones  and  establish  such  lines ;  and  the  rentals, 
so  far  as  they  are  reserved  by  such  leases,  are  the  property  of  the  defendant; 
and  what  the  local  companies  have  been  authorized  to  do  is  to  countersign 
the  leases,  and  receive  such  rentals,  as  long  as  the  defendant  does  not  elect 
to  intervene  and  collect  them  for  itself;  and  its  duty  is  to  account  for  them 
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and  tranatnit  such  rentals  to  the  defendant.  In  this  class  of  cases  the  busU 
ness  seems  to  be  exclusively  that  of  the  defendant,  performed  through  the  in- 
tervention of  the  local  companies,  for  its  own  use.  advantage,  and  beneSt; 
and  in  an  equal  degree  is  that  true  of  the  messages  transmitted  over  the  con- 
necting wires  extending  from  the  exchange  systems  to  the  ofiBces  of  the  West- 
ern Union  Telegraph  Company.  As  to  this  business,  and  that  of  the  private 
lines,  club  lines,  social  lines,  and  speaking-tube  telephones,  there  seems  to  be 
no  reasonable  ground  upon  which  it  can  be  held  that  it  is  the  business  of  the 
IochI  companies,  and  not  the  business  of  the  defendant;  and  upon  the  same 
principle  the  rentals  reserved  to  the  defendant  for  the  use  of  its  telephones  in 
the  exchange  systems  themselves  seem  to  be  equally  its  business  within  the 
line  of  its  management  and  control,  although  transacted  for  it  by  the  local 
companies.  That  it  permits  the  local  companies  to  receive  the  rentals,  and 
afterwards  account  for  and  transmit  them  to  the  defendant,  and  to  receive 
the  telephones  themselves  from  the  defendant  in  the  state  of  Massachusetts, 
does  not  materially  change  the  relations  existing  between  these  different  com- 
panies, for  so  far  as  the  rights,  emoluments,  and  rentals  are  reserved  to  the 
defendant  through  the  intervention  of  the  local  companies  it  is  its  business, 
transacted  by  means  of  what  is  no  more  than  an  agency,  as  that  is  deSned  and 
understood  by  the  legal  authorities;  and  that  is  sufficient  to  bring  it  within 
the  liability  to  taxation  created  by  the  act  of  1880,  as  that  has  been  amended 
by  the  Laws  of  1881,  and  on  that  account  to  distinguish  it  from  U.  8.  v.  Tel- 
ephone  Co.,  29  Fed.  Bep.  17. 

The  right  to  tax  property  and  business  within  the  limits  of  the  state  beyond 
controversy  appertains  to  the  powers  confided  and  vested  in  the  state  govern- 
ment. Bank  v.  BillUigs,  4  Pet.  514 ;  Charles  River  Bridge  v.  Warren  Bridge, 
H  Pet.  420;  C(ue  of  State  Tax,  15  Wall.  300.  And  this  power  of  taxation, 
essential  as  it  is  for  the  support  and  maintenance  of  the  government,  is  not 
to  be  impaired  or  reduced  in  its  authority,  because  of  artificial  and  refined 
distinctions,  having  no  real  foundation  for  their  support.  Taxation  is  im- 
posed as  an  equivalent,  or  by  way  of  compensation,  for  the  security  and  pro- 
tection afforded  to  property  and  persons  by  the  state.  And  the  facts  of  this 
case  bring  it  witliin  this  legal  principle,  upon  which  the  enactment  of  these 
statutes  has  proceeded;  for  not  only  the  telephones  themselves  remain  at  all 
times  the  property  of  the  defendant,  but  these  contracts  through  which  its 
rentals  are  reserved,  and,  in  the  case  of  the  private  lines,  and  others  made  di- 
rectly with  ilself ,  and  the  business  carried  on  between  the  exchange  systems 
and  the  Western  Union  Telegraph  Company,  are  protected  and  secured  in  all 
the  advantages  Issuing  therefrom  to  the  defendant,  by  the  laws  of  this  state; 
and  for  that  protection  and  security  it  should  bear  its  share  of  the  public  bur- 
dens; and  that  it  may  be  so  held  liable  results  from  what  was  decided  in  the 
case  of  People  v.  Trust  Co.,  96  N.  Y.  387.  In  that  case  it  was  found  as  a 
fact  at  the  trial  "that  at  the  time  of  the  commencement  of  this  action,  and 
for  eight  years  or  more  prior  thereto,  it  had  an  office  in  the  city  of  New  York, 
and  was  doing  business  in  this  state;  that  the  executive  committee  of  the  board 
of  trustees  of  said  defendant  held  their  meetings  in  the  city  of  New  York; 
that  the  greater  part  of  the  instructions  for  the  management  of  said  company 
are  given  from  the  said  New  York  office,  and  nearly  all  the  guarantied  obli- 
gations of  said  company  are  payable  in  said  city."  This  was  not  considered 
by  the  court  to  be  any  great  or  extended  portion  of  the  business  of  the  com- 
pany, but  was  yet  deemed  to  be  sufficient  to  bring  it  ~within  the  statutes  un- 
der which  the  taxes  are  claimed  from  this  defendant;  and  accordingly  it  was 
held  by  the  court  in  that  case  that,  notwithstanding  the  fact  that  the  amount 
of  its  business  done  in  this  state  was  small  or  inconsiderable,  it  was  still  within 
the  statute,  and  bound  to  pay  the  tax  imposed  upon  it  under  the  authority  of 
these  laws.  The  facts  in  the  present  case  are  more  decidedly  against  the  de- 
fendant than  in  the  case  which  was  then  decided,  for  a  large  portion  of  its 
v.3N.Y.s.no.8 — 47 
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business  has  been  carried  on  in  this  state,  and  from  that  bnstness  tfe  has  de- 
rived very  large  rentals,  cotninissions,  and  profits.  Its  rentals  bare  increased 
from  1882,  when  thej  amotint«d  to  the  sum  of  8164,856.94,  to  tb»  snm  of 
9296,239.67  hi  the  year  1886:  and  from  its  extraterritorial  and  branch  lines, 
from  the  sum  of  01,470.45  in  1882,  to  the  snm  of  96,522.77  in  the  year  1886. 
These  earnings,  as  well  as  the  commissions  on  the  basiness  with  the  Western 
Union  Telegraph  Company,  have  been  derived  and  received  under  the  force 
and  effect  of  these  contracts,  and  from  this  property  protected  by  the  laws  of 
the  state,  and  managed,  used,  and  controlled  l>y  tbe  defendant,  through  the 
intervention  of  the  local  companies.  And  plainly  tbe  defendant  should  con- 
tribute to  the  governmental  expenses  oi  the  state  the  same  snm  at  least  tiiat 
a  local  corporation  formed  and  existing  under  its  own  laws  would  be  obliged 
to  contribute  for  the  enjoyment  of  the  same  privileges  under  the  provisions 
of  these  and  other  statutes.  Even  more  than  that  was  sanctioned  in  tbe  case 
which  has  just  been  mentioned,  for  the  amount  of  the  tax  which  th«  defend- 
ant there  was  required  to  pay  was  the  statutory  percentage  upon  tbe  entire 
amount  of  its  capital  stock,  while  in  this  ease  the  people  have  otaimed  to  re- 
cover only  such  an  amount  nnder  the  percentage  authorized  by  tbe  statute  as 
will  include  the  capital  of  the  dpfendant  employed  in  the  business  carried  on 
by  it  in  this  manner  in  the  state  of  New  York.  The  claim  mado  by  the  case 
has  been  limited  in  this  manner,  together  with  the  percentage,  or  penalty  of 
10  per  cent.,  allowed  to  be  added  by  section  7  of  tbe  act  of  1881,  for  default 
in  payment. 

It  appears  farther  by  the  case  that  the  defendant  has  secured  a  dividend 
upon  its  capital  employed  in  this  state  of  10  per  cent,  for  the  year  1882,  In- 
creasing to  16  per  cent,  in  1885  and  1886;  and  it  is  accordingly  liable  on  this 
capital  to  pay  the  percentage  imposed  for  the  privilege  of  doing  its  business 
in  this  state,  prescribed  and  designated  by  section  S  of  tlie  act  of  1881.  In  ad- 
dition to  that,  it  has  also,  by  section  6  of  thf3  same  act,  been  rendered  liable  to 
pay  H  tax  of  five-tenths  of  1  per  cent,  upon  its  gross  earnings  in  this  state  for 
the  business  here  can-ied  on  by  it;  and  that  amount,  in  addition  to  the  per- 
centage fixed  by  tiie  sixth  section  of  the  act,  tbe  people  are  entitled  to  recover, 
together  with  this  penalty  of  10  per  cent.  It  might  very  well  be  under  tbe 
case  of  the  Equitable  Trust  Company  that  the  tax  upon  its  capital  might  be 
calculated  upon  the  entire  capital  of  the  company,  but  that  has  not  been 
claimed  by  the  people.  They  have  gone  no  further  than  to  insist  upon  the 
payment  of  tbe  same  percentage  now  in  terms  sanctioned  and  prescribed  by 
chapter  501  of  the  Laws  of  1885.  and,  having  limited  by  the  case  the  claim  in 
this  manner,  it  cannot  now  exceed  what  it  has  been  insisted  the  defendant 
should  pfty  by  way  of  taxation,  because  of  its  dividends.  The  amounts  stated 
in  the  case  under  eacli  section  of  the  statute  appear  to  be  just,  and  the  plain- 
tilT  is  entitled  to  a  judgment  against  tbe  defendant  for  the  aggregate  som  of 
«34,478.90. 

Brady,  J.,  concurs. 

Van  Brunt,  P.  J.  {dlssenttng.)  This  controversy  has  been  submitted  for  tbe 
purpose  of  determining  whether  ttie  defendant  is  liable  to  taxation  in  the  state 
of  New  York  as  a  foreign  corporation  doing  business  therein.  The  statutes 
under  which  the  plaintiff  claims  the  right  to  collect  the  tax  in  question  are 
those  which  were  passed  in  the  years  1880  and  1881,  whereby  foreign  capital 
employed  in  business  in  the  state  of  New  York,  and  which  receiTcd  tbe  same 
protection  that  is  extended  to  domestic  capital,  is  compelled  to  contribnte  in 
the  same  manner  to  governmental  support.  The  provisions  of  section  3  at 
the  Laws  of  1880,  as  amended  by  the  Laws  of  1881,  are  that  every  corporation, 
joint-stock  company,  or  association  whatever,  now  or  hereafter  incorporated 
or  organized  under  any  law  of  this  state,  or  now  or  hereafter  incorporated  or 
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organized  by  or  under  the  laws  of  any  other  state  or  conntry,  and  doing  busi> 
ness  within  this  state,  sliall  I>e  subject  to  and  pay  a  tax  as  a  tax  upon  its  oor- 
porate  franchise  into  the  treasury  of  the  state  nnnnally, — a  certain  per  centum 
upon  dividends  made  and  declared  by  it.  Section  6  of  the  act  provides  that, 
"in  addition  to  the  taxes  above  provided  for,  every  corporation  formed  for 
railroad,  canal,  steam-boat,  ferry,  express,  navigation,  or  transportiition  pur- 
poses, and  every  elevated  railway  company,  and  every  other  corporation,  joint- 
stock  company,  or  association  now  or  hereafter  incorporated  or  wganized  by 
or  under  any  law  of  this  state,  or  now  or  hereafter  incorporated  or  organized 
by  or  under  the  laws  of  any  other  state  or  country,  and  doing  business  in  thi» 
state,  and  owning,  operating,  or  leasing  to  or  from  any  other  corporation, 
joint-stock  company,  or  association,  any  railroad,  canal,  steam-boat,  ferry,  ex- 
press, navigation,  pipe-line,  or  tRinsportatlon  route  or  Hue,  or  elevated  rail- 
way, or  other  device  for  the  transportation  of  freight  or  passengers,  or  In  any 
way  engaged  in  the  business  of  transporting  freights  or  passengers,  and  every 
telegraph  company  or  telephone  company  incorporated  under  the  laws  of  this 
or  any  other  state,  and  doing  business  in  this  state,  and  every  express  com- 
pany or  association,  palace  car  or  sleeping  car  company  or  association,  incor- 
porated or  unincorporated,  doing  business  in  this  state,  shall  pay  to  the  state 
treasurer,  for  the  use  of  the  state,  as  a  tax  upon  its  corporate  franchise  or 
business  in  this  state,  a  tax  at  the  rate  of  flve-tentlis  of  one  per  centum  upon 
the  gross  earnings  in  this  state  of  said  corporation  or  company  or  association." 
It  will  be  seen,  therefore,  that,  as  far  as  the  defendant  is  concerned,  theques- 
tion  which  determines  this  liability  under  the  provisions  of  this  act  to  taxa- 
tion is  entirely  one  of  fact,  namely,  does  the  corporation  do  business  within 
this  state  within  the  meaning  of  the  act?  It  is  urged  upon  the  part  of  the 
plaintiff  that  because  the  defendant  has  property  within  this  state  which  is 
being  used  by  the  lessees  thereof  within  ihis  state,  therefore  in  some  way  the 
territory,  enterprise,  and  prosperity  of  the  people  of  the  state  are  used  by  the 
defendant,  and  that  the  case  comes  within  the  spirit  of  the  enactments  here- 
inbefore dted.  That  a  tax  such  as  is  contemplated  by  section  3  of  the  act  in. 
question  is  within  the  powers  of  the  legislature  seems  to  have  been  admitted 
in  the  case  of  People  v.  Trust  Co.,  96  N.  Y.  387,  which  company  was  a  Con- 
necticut corporntion,  claimed  to  be  doing  business  within  this  state,  and  which 
had  been  taxed  upon  its  business  in  the  manner  provided  by  the  said  third 
section.  It  was  held  in  that  case  "that  the  tax  on  the  business  of  foreign  cor- 
porations done  in  this  state  is  a  speciflc  tax,  and  hence  no  apportionment  or 
appraisal  was  required.  Such  a  mode  of  taxation  lias  been  resorted  to  by  all 
governments.  It  was  extensively  used  by  the  federal  government  during  the 
late  war,  and  at  other  periods  of  its  history.  A  poll-tax  is  specific,  and  the 
legislature  can  constitutionally  impose  the  same  poll-tax  upon  every  citizen, 
without  reference  to  his  ability  to  pay.  So  it  can  impose  a  tax  npon  all 
watchefl,  carriages,  pianos,  dogs,  spirituous  liquors,  and  other  ehattds,  with- 
out reference  to  their  value.  On  the  same  principle  it  can  impose  an  arbi- 
trary tax  upon  any  avocation  or  business,  without  estimating  its  volume  or 
value.  It  may  impose  a  specific  tax  upon  any  saloon  keeper,  or  hotel  keeper, 
or  banker,  or  broker,  or  trader;  and  for  these  views,  sustained  by  the  history 
of  all  governments,  if  any  authority  is  needed,  it  Is  found  in  the  case  of  Peo- 
ple  V.  Mayor,  4  N.  Y.  419.  Such  taxes  are  generally  arbitrary,  unjust,  and 
unequal,  and  have  been  resorted  to  by  governinenta  in  great  flnancial  straits. 
"While  they  are  free  from  constitutional  objections,  unless  imposed  pro  bono 
publico  to  restrain,  suppress,  or  regulate  some  obnoxious  trade  or  business, 
they  must  generally  receive  the  condemnation  of  wise  and  enlightened  states- 
manship. The  legislature  therefore  had  the  power  to  impose  an  arbitrary 
sum  as  a  tax  upon  the  business  of  all  corporations  done  within  the  state,  and 
no  barm  is  done  because  this  act  apportions  the  tax  at  least  according  to  the 
abilityof  the  oorpDrations  to  pay."    It  will  thus  be  seen  that  the  power  of  the 
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government  of  the  state  of  New  York  to  levj  a  tax  upon  the  business  of  any 
foreign  corporation  engaged  in  business  within  the  state  has  been  expressly 
recognized,  and  is  not  now  open  for  discussion.  In  the  case  to  which  atten- 
tion has  been  called  the  question  arose  as  to  whether  in  the  case  of  a  foreign 
corporation  there  was  any  method  of  apportioning  the  tax,  and  upon  this 
question  the  court  say:  "We  find  no  authority  in  this  act  (or  apportioning 
the  tax  upon  such  a  corporation  as  this  according  to  the  amount  of  dividends 
earned  in  this  state,  or  according  to  the  amount  of  capital  employed  in  this 
state,  and  hence  the  defendant^  if  liable  for  any  of  this  tax,  cannot  complain 
of  the  amount  thereof. "  But  in  the  case  then  under  consideration  the  court  whs 
precluded  from  discussing  the  question  as  to  whether  the  corporation,  within 
the  meaning  of  the  act,  did  business  within  this  state,  because  it  appeared 
from  the  record  that  it  was  admitted  that  the  corporation  in  question  did  busi- 
ness within  this  state  within  the  meaning  of  the  act.  The  court  refrained 
from  discussing  that  question,  and  only  determined  the  liability  of  the  cor- 
poration to  taxation  under  th&se  circumstances.  It  follows  from  the  princi- 
ples and  rules  laid  down  in  that  case  that,  if  the  defendant  in  this  action  did 
business  within  this  state  within  the  meaning  of  this  act,  it  is  liable  for  the 
full  tax  provided  for  by  the  thii-d  section  thereof.  The  court,  however,  in  the 
language  which  was  used  in  incidentally  referring  to  the  meaning  of  the 
words  in  the  statute,  "doing  business  within  this  state,"  clearly  indicated  its 
opinion  tliat  when  the  act  provided  as  the  measure  of  the  tax  the  amount  of 
dividends  earned  by  the  entire  business  of  the  corporation,  or  the  entire  cash 
value  of  its  capital  stock,  that  the  statute  meant  in  its  use  of  the  words  "its 
corporate  business,"  substantially  the  whole  or  the  main  corporate  business 
whicti  it  was  chartered  to  prosecute.  It  is  evident  that  this  construction  was 
placed  upon  the  act  because  of  the  magnitude  of  the  tax  which  would  other- 
wise be  imposed  upon  the  corporation,  even  if  the  smallest  amount  of  business 
was  transacted  by  the  corporation  within  this  state,  under  any  other  construc- 
tion of  the  words  in  question. 

After  the  decision  of  this  case,  the  legislature,  apprecisting  the  justice  of 
the  construction  and  of  the  criticism  which  had  l>een  passed  by  the  court  of 
appeals  upon  the  act  then  under  consideration,  in  1885  amended  the  act  so  as 
to  meet  the  suggestions  contained  in  the  decision  of  the  court  of  appeals,  and 
provided  that.  Instead  of  a  corporation  being  taxed  upon  the  whole  amount  of 
its  dividends  earned,  or  the  entire  cash  value  of  its  capital  stock,  if  it  did  any 
business  within  the  state,  that  the  amount  of  the  capital  stock  which  should 
be  the  basis  for  taxation  under  the  provisions  of  section  3  of  the  act  in  ques- 
tion should  be  the  amount  of  capital  stock  employed  within  this  state.  It  is 
clear  that  under  the  act,  as  it  originally  stood,  the  whole  or  the  main  corpo- 
rate business  of  the  defendant  was  nut  transacted  within  this  state,  and  there- 
fore it  was  not  liable  to  taxation  upon  its  business,  as  provided  liy  aectioa  3 
of  tlie  act.  The  defendant  is  a  foreign  corporation,  organized  under  the  laws 
of  Massachusetts.  It  has  its  office  in  the  state  of  Massachusetts,  and  it  rents 
certain  property  which  is  manufactured  in  Massachusetts  and  owned  in  Mas- 
sachusetts, namely,  telephone  receivers  and  transmitters,  to  corporations  or- 
ganized under  the  laws  of  the  state  of  New  York  for  use  by  such  corpora- 
tions in  the  state  of  New  York  in  the  conduct  of  their  business.  The  rents 
reserved  for  the  oae  of  this  property  are  to  be  paid  in  Massachusetts. 
The  pro{)erty  itself  is  delivered  in  Massachusetts,  and  the  properly  is  used 
within  tlie  state  of  New  York  entirely  by  the  servants,  agents,  and  em- 
ployes of  the  New  York  corporations.  There  is  one  branch  of  this  busi- 
ness, however,  which  is  to  be  distinguished  from  this,  in  that  the  lessors 
of  the  property  are  the  American  Bell  Telephone  Company,  and  the  lessees 
are  the  persons  using  the  instruments,  and  the  rent  is  to  be  paid  directly  to 
the  defendant.  It  is  true  that  in  practice  this  rent  is  collected  by  the  New 
York  corporation,  but  the  contracting  parties  are  the  users  of  the  instrument 
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and  the  defendant.  The  defendant  tberefore  is  the  owner  of  property  within 
the  state  of  New  York  from  which  it  derives  rental,  and  which  is  rented  for 
the  purpose  of  being  used  in  the  state  of  New  York.  It  is  certainly,  there- 
fore, doing  some  business  within  the  state  of  New  York  under  the  leases  with 
the  subordinate  corporations.  It  has  the  most  minute  supervision  of  the  in- 
struments leased,  it  regulates  the  conduct  of  the  business  in  very  minute  par- 
ticulars, and  provides  for  the  efficient  service  by  those  instruments,  whereby 
the  use  of  the  same  may  be  extended,  and  the  demand  therefore  increased.  It 
is  urged  that  because  the  defendant  has  no  agent,  servant,  or  employe  within 
this  state,  except  as  has  been  mentioned,  that  therefore  it  is  transacting  no 
business  within  the  state.  As  far  as  the  instruments  leased  by  the  defend- 
ant to  the  individual  users  are  concerned,  it  certainly  is  directly  carrying  on 
business  within  this  state.  But  all  this  does  not  bring  the  business  of  the 
defendant  within  the  rule  suggested  in  the  case  cited,  because  it  is  by  no  means 
the  whole  or  the  main  corporate  business  which  the  defendant  was  chartered 
to  transact,  it  is  therefore  apparent  that  under  the  rule  laid  down  in  the 
case  cited  the  defendant  was  not  taxable  prior  to  the  amendment  of  the  act  of 
188.5.  We  think,  however,  that  from  that  time  it  was.  A  change  was  mani- 
festly made  by  the  amendment  in  question  in  reference  to  the  taxation  of  for- 
eign corporations.  The  judicial  interpretation  enunciated  in  the  decision  in 
question  bad  evidently  been  called  to  the  attention  of  the  legislature,  and  the 
injustice  of  taxing  a  foreign  corporation  upon  the  whole  of  its  dividends 
eamed,  or  the  entire  cash  value  of  its  capital  stock,  even  if  it  did  but  a  small 
portion  of  its  business  within  this  state,  recognized,  and  therefore  the  amend- 
ment of  the  act  passed  in  1885  (being  chapter  501  of  the  Laws  of  that  year) 
was  adopted.  This  legislation  clearly  shows  that  it  was  the  intention  of  the 
legislature  to  impose  tlie  tax  provided  for  by  section  3  of  the  original  act  upon 
all  foreign  corporations  who  did  any  business  witliln  this  state,  no  matter 
whether  such  business  formed  the  whole  or  the  main  corporate  business  of 
such  corporation,  or  a  small  or  infinitesimal  part  tliereof .  To  the  extent  that 
the  corporation  did  business  within'this  state,  to  that  extent  should  its  capi- 
tal stock  be  taxed.  Applying  this  change  in  legislation  to  the  facts  appearing 
upon  this  submission,  it  would  appear,  therefore,  that  the  defendant  was  lia- 
ble to  taxation  upon  so  much  of  its  capital  stock  as  was  employed  within  this 
state.  It  did  some  of  its  business  within  this  state,  as  has  already  been  seen, 
and  thus  it  rendered  itself  liable  to  taxation  under  this  new  legislation,  and  it 
cannot  legally  escape  for  the  reason  that  the  main  part  of  its  corporate  business 
is  done  elsewhere.  We  are  of  opinion,  thc'refore,  that  since  the  paasai^e  of 
the  act  of  1885  the  defendant  has  been  doing  business  within  this  state  witliin 
the  meaning  of  the  statute,  as  amended,  and  is  liable  for  the  tax  upon  its 
business,  to  be  assessed  upon  the  amount  of  its  capital  stock  employed  within 
this  state,  and  is  also  liable  to  taxation  upon  its  gross  earnings  in  this  state. 
These  earnings  are  the  rentals  which  are  received  by  the  defendant  from  the 
leasing  of  its  property  situate  within  this  state.  Tlie  apportionment  of  the  tax 
upon  the  capital  stock  is  necessarily  more  difficult  and  uncertain,  but  a  fair  and 
reasonable  rule  for  guidance  would  be  to  asceitain  the  ratio  which  the  num- 
ber of  telephones  used  within  this  state  bears  to  the  whole  number  of  the  tel- 
ephones used  in  the  country;  the  entire  CJipital  of  the  defendant  being  engaged 
in  the  telephone  business  throughout  the  Union,  and  tlie  value  of  siicli  capi- 
tal depending  largely  upon  patents  which  secure  the  riglit  to  use  the  appa- 
ratus owned  by  the  defendant.  It  is  impossible  to  apportion  precisely  the 
proportions  of  these  patents  which  are  used  in  the  teleplione  business  in  the 
state,  othei'wise  than  by  measuring  the  same  according  to  the  ratio  just  men- 
tioned. 
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Wbioht  e.  BouLKB  et  at, 
(Suprtme  Oowt,  Omeral  Tmvt,  S\fA  Department.   Jaaaary  11,  isao.) 

-1.  KiffLiaBMcni — DAKOxaouB  Pasiasxa — ^Etiduiob. 

Plaintllt  was  injured  by  a  board  blovra  Taj  the  wind  from  defendants'  lumber 
pile.  The  accident  occurred  at  a  season  of  the  year  when  high  winds  were  not  nn- 
conunon,  and  it  appeaored  that  it  had  been  a  matter  of  observation  In  the  locality  of 
the  accident  that  surface  boards  of  piled  lumber  were  liable  to  be  blown  from  the 
piles  unlen  fastened.    Defendant  had  secured  the  surface  boards  of  tita  lumber 

?ille  in  question,  but,  on  beginning  to  use  lumber  from  the  pile,  took  away  tbe 
astening,  and  did  not  restore  it,  though  at  the  time  of  the  accident  he  had  not  been 
engaged  in  taklog  any  lumber  from  the  pile  for  seTeral  days.    Held,  that  there 
was  evidonoe  to  support  a  finding  of  negligence  on  the  part  of  dafendaat. 
'%  ELuu— ETIDXSOB— CCSTOltS. 

In  such  a  case,  evidence  is  inadmissible  on  behalf  of  defendants  to  show  a  custom 
of  lumber  dealers  not  to  restore  fastenings  whian  they  have  onoe  removed  them 
from  lumber  piles  for  the  purpose  of  taking  out  lumber  for  sate. 
■X  EUm — COITTRIBUTOBT  Neoliobnox. 

At  the  time  of  the  accident  plalntifC  was  traveling  in  the  street  on  the  side  ad- 
Jaoent  to  the  lumber  pile,  and,  on  being  warned  that  Doards  were  flying  in  the  air, 
nulled  his  coat  over  nis  head,  and  crossed  the  street  away,  when  he  was  stmck. 
Meld,  that  the  question  of  contributory  negligence  was  for  tne  jniy. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Henry  Wright  againat  Charles  Boiler  and  Nicholas  G.  Beckten- 
iralt.  Defendants  appeal  from  judgment  for  plaintiff  and  from  an  oid^ 
-denying  a  motion  for  new  trial. 

Argued  before  Babkbb,  P.  J.,  and  Bbadi^t,  Haiqht,  and  Dwtoht.  JJ. 

George  Wadsworth,  for  appellants.     Wm.  Armstrong,  for  respondent. 

Bbadlbt,  J.  While  traveling  on  Louisiana  street,  in  the  city  of  BofMo» 
February  21. 1884,  the  plaintiff  was  struck,  knocked  down,  and  injured  by  a 
pine  board,  which  was  driven  there  by  the  force  of  the  wind.  The  purpose 
of  this  action  was  to  recover  the  damages  resulting  from  such  personal  inju- 
>rlee;  and  it  is  alleged  that  they  were  caused  solely  by  the  negligence  of  the  de- 
fendants. The  defendants  had  on  the  west  side  of  and  adjacent  to  that  street 
a  lumber  yard,  and  piles  of  lumber  upon  it.  The  evidence  tends  to  prove  that 
the  board  by  which  the  plaintiff  was  injured  was  blown  from  one  of  tltese 
.piles,  and  the  charge  of  the  defendants'  negligence  is  that  they  had  failed  to 
use  any  of  the  usual  and  ordinary  means  of  fastening  the  top  boards  to  the 
pile.  The  pile  of  boards  in  question  was  placed  there  in  1882.  Then  the  top 
portion  of  It  was  tied  down  by  what  was  designated  as  a  "yoke,"  which  held 
together  several  courses.  This  seems  to  have  been  the  usual  manner  of  ap- 
plying fastenings  to  lumber  piles  in  that  locality.  The  lumber  had  become 
thoroughly  seasoned,  and  some  time  prior  to  the  time  of  the  injury,  and  after 
the  1st  of  January  of  that  year,  the  fastening  had  been  taken  off,  and  some  of 
the  pile  from  time  to  time  removed,  leaving  it  about  17  feet  in  height.  The 
yoke  was  not  replaced,  although  it  would  occupy  only  a  few  minutes'  time  to 
do  it.  At  the  time  in  question  there  was  a  high  wind  from  the  south-west, 
which  took  boards  from  the  pile,  and  earned  them  some  distance  through  the 
air,  and  the  one  which  struck  the  plaintiff  was  thus  taken  upwards  of  70  feet 
to  the  place  of  the  accident.  The  defendants  were  charged  with  the  duty  to 
use  such  precautionary  means  as  were  reasonable  to  protect  those  traveling 
upon  the  adjacent  streets  and  other  persons  against  injury  which  might  be 
apprehended  from  the  force  of  the  wind  upon  lumber  piled  in  their  yard.  It 
was  known,  and  iiail  been  matter  of  observation,  that  the  wind  at  times 
moved  with  considerable  velocity  in  and  about  that  locality,  and  that  the  sur- 
face boards  of  piled  lumber  were  by  it  liable  to  be  blown  from  the  piles  unless 
fastened  to  their  places  by  some  adequate  means.  The  defendants  were  there- 
fore charged  with  the  duty  of  using  reasonable  care  to  guard  against  the  in- 
jurious consequences  to  others  which  might  otherwise  result  from  sucb 
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causes.  Hayor  t.  Ballet,  t  Oenio,  438;  Wtrd  r.  Telegraph  Co.,  71  N*  Y 
il.  It  is,  liovrever,  ooiitend«d  bj  tbe  defiandants'  couasel  that  tb«y  pertormed 
this  doty  by  oonttnuing  tbe  ffutening  yoke  upon  the  pile  until  they  cotn- 
zneaced  to  remove  the  lumber  from  it,  and  that  tliereafter,  wbiie  they  were 
Arom  time  to  tim«  engaged  in  taking  it  away,  reasonable  diligence  did  not  re- 
quire of  th«ni  tbe  pestoration  of  tbe  atay  apparatus.  This  may  have  been 
so,  in  a  qnaliBed  sense  if  tbey  were  (tOBtinuously  engaged  in  taking  liuober 
from  the  pile,  and  if  there  was  no  apparent  oocasion  to  apprebaad  any  sitoh 
danger  from  tbe  exposnie  daring  such  tinae;  bat  at  the  tiroe  in  question 
they  had  not  lor  several da^B  been  engaged  in  takii^  a«y  of  tbe  l<u»bar  fiom 
Qie  pile,  and,  so  far  as  appean.  it  was  at  intervals  only  thai:  this  had  been 
done,  in  that  season  of  tbe  year  high  winds  are  not  uncommon,  and  it  can- 
not-t)e  said,  at  least  as  suittesr  of  law,  that  th&failune  to  apply  aaitable  meaas 
of  protection  against  the  danger  that  might  result  from  tbe  i«ndiUon  of  ex- 
posure to  the  operation  ef  tlte  wind  in  whjish  the  pUe  was  iaft  did  not  charge 
the  defendants  with  the  want  of  the  reasonable  diligence  required  of  them  in 
that  respect.  Tbe  oonchtsUm  was  varcamted  that  if  they  bud  been  free  from 
negligence  the  injury  cossplained  of  would  not  have  been  suffered  by  tbe 
plaintiff. 

But  the  bunden  was  wltb  the  plaiatifl  to  prove  that  the  negligence  of  tbe 
defendants  was  the  sole  cause  of  sack  injury.  It  is  UJ^ed  on  the  part  of  tbe 
defense  ttiat  the  evkienoe  failed  to  show  that  tbe  plaintiffs  by  tbe  «xerci8e  of 
the  ciu«  required  at  him  under  the  ciremnBtanitea,  would  not  have  avoided  tbe 
accident.  If  the  pMntlff  had  atoed  «U11.  Jookcd,  and  Jreasoaed,  when  first  ad- 
vised of  danger,  and  acted  npvn  a  weU,.gukied  jadgment.  be  may,  and  very 
Hlcely  would,  hare  pat  himself  in  a  ptoee  ot  safety.  But  bis  failure  to  do 
this  did  not  neoeasarily  charge  him  with  contributory  n^ligeoce.  Having 
gone  sooth  on  tbe  west  side  of  Louisiana  street,  to  near  its  junction  with  tbe 
west  end  of  Mackinaw  street,  be  was  about  to  cross  over  to  the  east  side  pf 
the  former  street,  when  tbe  alarsi  cam«  suddenly  tbat  boards  were  flying  In 
tbe  air.  By  proceeding  as  he  did  to  crass  the  street,  he  increased  tbe  distance 
between  hiaaaelf  and  tbe  piles  at  lamber.  but  nay  bavegot  morein  tbe  line  of 
the  wind  from  the  pile  in  qoestioo  than  ha  was  when  he  started  to  cross  tbe 
street.  It  fs  therefore  said  that  the  plaintiff  uaneeessarily  ran  into  a  place  of 
danger.  This  was  very  pvoperly  a  question  for  the  consideration  of  the  jury. 
But,  in  Tiew  of  the  situation  and  ciicumstances  of  tbe  occasion,  it  cannot,  as 
matter  of  law,  be  held  tbat  the  plaintiff  was  guilty  of  contributory  negligence. 
This  disturbauoe  cff  the  lumber  was  produced  suddenly,  by  a  gust  of  wind, 
and,  as  the  person  who  was  with  the  j^ntiS  expresses  it,  "there  was  a  sud- 
den gust  of  wind  raised  the  lumber  up,  and  blew  it  over  into  the  road.  I  told 
Wright  to  loc^  out,  that  tbe  lumber  was  coming;  and  I  started  and  ran  over 
towards  tbe  sidewalk  on  the  east  side,  and  I  turned  around  and  saw  him  lying 
on  the  ground. "  Tbe  place  where  he  was  strnck  and  fell  was  near  the  walk 
on  the  east  side  of  the  street.  IVhen  be  started  to  cross  he  was  near  the  lum- 
ber-yard, which  was  on  ttte  west  side  of  and  near  the  streut.  It  may  be  in- 
ferred from  the  evidence  that  the  plaintiff  proceeded  rapidly  to  increase  the 
distance  between  liim  and  tbe  ya«l  containing  the  lumber,  and  did  it  to  es- 
cape what  he  then  supposed  was  the  place  of  greater  danger;  and  it  is  urged 
that,  because  he  pulled  his  coat  over  hia  head,  and  proceeded  across  U>e  street 
without  looking  to  see  where  the  boards  were  flying,  he  failed  to  exercise  tbe 
care  which  he  was  required  to  observe  for  his  own  protection.  It  is  tlie  duty 
of  pereons  in  approaching  places  where  danger  may  be  appreiiended,  or  when 
in  tbe  midst  of  danger,  to  use  their  faculties  to  avoid  injury,  and  if  negligent 
in  that  respect  they  are  without  remedy.  Barker  v.  Savage,  45  K.  Y.  191; 
Belton  V.  Baxter,  54  N.  Y.  245;  Donnelly  v.  Railroad  Co.,  109  N.  Y.  16. 15 
N.  £.  Rep.  738.  But  failure  to  exercise  tbe  best  judgment,  or  to  use  tbe  most 
available  means  for  safety,  does  not  neoessarily  constitute  contributory  uegli- 
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gence.  The  duty  of  a  person,  for  his  own  safety,  to  take  careful  observation 
when  approaching  places  furnishing  known  causes  of  danger,  is  not  in  the 
same  degree  imposed,  to  relieve  him  from  the  charge  of  negligence,  in  cases 
of  peril  suddenly  coming  from  unexpected  causes.  In  the  former  case  he  is 
put  upon  tiis  guard,  and  usually  has  the  opportunity  of  deliberation,  while  in 
the  latter  sudden  surprise  may  be  followed  by  confusion  and  impulsive  action 
on  his  part,  and  deny  to  him  temporarily  the  power  to  deliberately  exercise 
bis  judgment.  Hence  it  is  that  the  question  of  contributory  negligence  may 
be  dependent  upon  the  circumstances,  and,  in  view  of  the  intluences  that 
control  human  action,  is  not  always  the  consequence  of  failure  to  exercise 
the  greatest  prudence  or  the  most  exact  judgment  in  cases  of  emergency. 
Buel  V.  Railroad  Co.,  81  N.  Y.  814;  Coulter  v.  Bxpreaa  Co.,  56  N.  Y.  5«5; 
Dyer  v.  Railway  Co.,  71  N.  Y.  228;  Ttoomley  v.  Railroad  Co.,  69  K.  Y.  158; 
Lvwery  v.  Railway  Co..  99  N.  Y.  158, 1  N.  E.  Rep.  608,  Sfierry  v.  Railroad 
Co.,  104  N.  Y.  652,  657,  10  N.  £.  Bep.  128.  It  may  be  assumed  that  the  sud- 
den gust  of  wind  and  its  effect  upon  the  lumber  piles  were  not  within  the 
anticipation  of  the  plaintiff  as  he  approached  near  to  the  yard,  or  until  it  oc- 
curred. It  was  preceded  by  no  warning,  nor  can  it  be  said  that  there  was 
such  a  method  in  the  manner  and  line  of  the  movement  of  the  boards  blown 
from  the  piles  as  necessarily  to  enable  the  plaintiff  to  determine  on  the  in- 
stant where  in  the  street  there  was  the  least  danger  from  the  lumber  set  fly- 
ing and  scattered  about  by  the  wind.  He  ran  from  the  side  of  the  street  where 
were  the  lumber  piles  to  escape  danger.  He  by  this  means  sought  to  get  be- 
yond tlie  reach  of  the  failing  boards;  and,  while  it  may  not  have  been  the  most 
prudent  thing  for  him  to  do,  and  the  manner  of  doing  it  may  not  hare  been 
the  most  precautionary,  the  charge  of  contributory  negligence  was  not  for 
the  court  to  determine.  The  question  was  one  of  fact  for  the  jury,  and  their 
conclusion  that  the  negligence  of  the  defendants  was  the  sole  cause  of  the 
plaintiff's  injury  was  supported  by  the  evidence. 

The  defendants'  counsel  took  exception  to  the  exclusion  of  evidence  offered 
on  their  part  to  prove  that  when  the  fastenings  had  been  removed,  the  pile 
broken  into,  and  lumber  is  being  taken  from  it  for  sale,  delivery,  or  use,  the 
custom  and  habit  of  the  lumber  dealers  in  Buffalo  is  not  to  thereafter  retie 
or  fasten  the  lumber  upon  the  pile.  The  question  of  the  admissibility  of  this 
evidence  was  determined  adversely  to  the  defendants'  contention,  on  review 
of  a  former  trial  of  this  action.  42  Hun,  77.  And  we  see  no  occasion  to 
modify  the  rule  in  that  respect  then  applied  by  this  court.  This  evidence 
was  offered  as  bearing  upon  the  question  of  the  defendants'  negligence,  and  as 
tending  to  excuse  them  for  leaving  the  pile  of  lumber  in  the  condition  by  which 
the  boards  loosely  lying  on  the  top  of  the  pile,  elevated  nearly  20  feet  above  tlie 
ground,  were  exposed  to  liability  of  removal  by  the  wind,  and  thereby  im- 
periling travel  on  the  street.  No  right  to  thus  expose  the  public  to  danger 
can  be  derived  from  the  habits  or  usage  of  others.  The  question  of  the  de- 
fendiL.is'  negligence  must  rest  upon  the  circumstances  relating  exclusively 
to  their  own  action  or  omission  to  act  in  that  respect,  in  view  of  such  appre- 
hension as  they  were  required  to  observe.  The  cases  cited  by  counsel,  we 
think,  do  not  support  his  contention  upon  that  question.  In  those  cases  were 
involved  questions  of  judgment  and  skill,  in  recognition  of  which  evidence 
of  general  adoption  and  use  for  like  purposes  of  the  structures  and  appliances 
was  permitted,  as  bearing  upon  the  question  of  care  on  the  part  of  the  parties 
against  whom  the  negligence  was  alleged.  Dougan  v.  Transportation  Co., 
56  N.  Y;  1;  Crooheron  v.  Ferry  Co.,  Id.  656;  Cleceland  v.  Uteamboat  Co.,  68 
N.  Y,  306,  312;  Hart  v.  Bridye  Co.,  84  N.  Y.  57.  In  the  ease  at  bar  the 
question,  in  that  sense,  is  not  one  of  judgment  or  skUl  on  the  part  of  the  de- 
fendants. They  had  used  neither  to  guard  against  the  consequences  of  the 
natural  causes  not  within  the  control  of  iiuman  agency,  nor  were  the  custom 
and  habits  which  they  proposed  to  prove  founded  upon  any  skill  resulting 
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from  any  plan  of  protection  devised  by  the  judgment  of  the  lumber  dealers. 
It  was  simply  the  habit  of  doing  nothing,  and  depending  upon  the  forbear- 
ance or  abatement  of  the  wind  while  ibeir  piles  of  lumber  should  be  so  unpro- 
tectbdly  exposed.  No  other  question  seems  to  require  the  expression  of  con- 
sideration.   The  judgment  and  order  should  be  affirmed.    Ail  concur. 


Mandetillk  9.  Avert  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  11, 1889.) 

1.  E^mrr— AOTios  to  Sbt  Asidb  Mobtoagb— AoconuTino — ^Rbcbiters. 

An  action  by  a  receWer  in  snpptementary  proceedings  to  set  aside  a  mortgage  and 
foieolosnre  sale  of  the  debtor's  goods,  made  before  the  recovery  of  the  judgment  on 
which  the  proceedings  were  based,  and  to  require  the  mortgagee  to  account  for  the 
value  of  the  property,  alleging  that  said  mortgage  was  fraudulent  as  to  creditors. 
Is  an  equitable  action,  and  triable  by  the  court,  and  It  Is  error  to  send  It  to  the  air- 
cult,  to  be  there  tried  as  an  action  at  law. 

%.  Samx— Issues  or  Fxor. 

Where  in  such  ease  the  drcnlt  conrt  has  framed  speclftc  Issner  of  fact,  to  which 
the  jury  have  responded,  no  findings  of  fact  and  conclusions  of  law  being  stated  by 
the  court  In  wrltuig,  as  required  by  Code  Civil  Proo.  IT.  Y.  {  1033,  the  proceedings 
after  the  verdict  should  be  set  aside,  and  the  cause  remanded  to  the  special  term, 
without  passing  on  the  merits,  in  order  that  the  special  term  may  deal  with  the  is- 
sues of  fact  tried  by  the  jury  according  to  the  rules  of  courts  of  equity  governing 
such  issues,  and  to  state  its  conclusions  in  writing,  and  render  judgment  as  in  an 
equitable  acftion. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Wesley  Mandeville,  receiver  of  Henry  J.  Beck,  appointed  in  sup. 
plementary  proceedings  against  Edward  H.  Avery  and  others,  to  set  aside  a 
mortgage  executed  by  said  Beck,  and  a  foreclosure  sale  thereunder,  as  fraudu- 
lent, and  to  require  defendant  Avery  to  account  for  effects  of  said  debtor  re- 
ceived under  said  mortgage.  There  was  a  verdict  and  judgment  for  defend- 
ants, and  plaintifF  appeals. 

Argued  before  Barker,  P.  J,,  and  Haioht  and  Bradley,  JJ. 

David  Hays,  for  appellant.     Charles  J.  Avery,  for  respondents. 

Bradley,  J.  The  plaintiff  was  appointed  receiver  in  proceedings  supple- 
mentary to  execution  upon  a  judgment  recovered  by  Lewis  P  Ross  against 
the  defendant  Henry  J.  Beck,  and  brought  this  action  to  require  the  defend- 
ant Avery  to  account  tor  the  proceeds  of  the  sale  of  a  quantity  of  peraonal 
property  of  Beck,  upon  which  it  is  alleged  Avery  had  two  chattel  mortgages, 
pursuant  to  which  such  property  was  sold.  And  the  alleged  ground  in  sup- 
port of  such  relief  is  that  the  mortgages  were  made  and  taken  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  the  mortgagor.  The  relief  de- 
manded by  the  complaint  is  that  the  mortgages  be  so  adjudged,  and  that  Avery 
be  required  to  account  for  and  pay  to  the  plaintiff  the  proceeds  of  such  sale, 
or  sufficient  to  satisfy  the  judgment  of  Ross,  and  that  the  plaintiff  have  such 
other  or  further  relief  as  he  may  be  entitled  to.  The  action  was  Qrst  moved 
for  trial  at  special  term,  and  the  court  there,  by  order,  sent  it  to  the  circuit 
for  trial.  It  is  said  this  was  done  because  it  was  treated  as  an  action  at  law, 
and  triable  by  jury  only.  This  is  one  of  the  orders  which  the  plaintiff  seeks 
to  have  reviewed  on  this  appeal.  The  cause  of  action  alleged  in  the  complaint 
is  equitable  in  clwracter,  and  therefore  triable  by  the  court  without  a  jury. 
The  right  to  require  the  defendant  to  account  for  and  pay  over  the  proceeds 
of  the  sale  of  the  mortgaged  property  to  satisfy  the  judgment  represented  by  the 
plaintiff  rested  upon  the  ground  that,  as  to  the  judgment  creditor,  the  defend- 
ant Avery,  by  reason  of  the  fraud,  might  be  treated  as  trustee  in  respect  to 
such  proceeds;  and  the  remedy  dependent  upon  such  relation,  to  be  determined 
by  the  judgment  of  the  court,  is  necessarily  equitable  in  character.  Lawrence 
V.  Bank,  35  N.  Y.  320;  Campbell  v.  Hallway  Co.,  46  Barb.  540;  Anthony  v. 
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Wood,  96  K.  Y.  180.  In  support  of  his  contention  that  the  case  presented  bj 
the  complaint  was  not  one  for  equitable  relief,  bat  was  the  subject  of  an  ac- 
tion at  law,  the  defendant's  counsel  cites  Southard  t.  Banner,  72  N.  Y.  424, 
afiBrming  7  Daly,  40,  which  seems  to  have  been  tried  by  juiy.  Bat  that  ac- 
tion was  brought  by  an  assignee  in  bankruptcy  to  reoover  the  proceeds  of 
property  transferred  by  the  chattel  mortgage  of  the  bankrupt  in  fraud  of  his 
creditors,  and  it  may  be  observed  that  by  the  statute  of  the  United  States  un- 
der which  he  was  appointed  it  was  provided  that  "all  the  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors"  should,  "in  virtue  of  the  adjadicatton 
of  bankruptcy  and  the  appointment  of  his  assignee,  be  at  once  vested  in  such 
assignee."  Banknipt  Act,  §  14;  Rer.  St.  U.  8.  §  5046.  In  aotUhard  v.  Hen- 
ner  the  party  making  such  transfer  was  adjudged  a  bankrupt  in  December, 
1878,  and  the  property  was  taken  and  sold  upon  the  chattel  mortgage  in  Feb- 
ruary, 1874.  The  title  to  the  property  became  vested  In  the  assignee  in  bank- 
ruptcy, assuming  that  the  mortgage  was  in  fraud  of  the  creditors  of  the  mort- 
gagor, which  afforded  to  the  plaintiff  in  that  action  the  right  of  action  for  the 
proceeds  of  tb»  sate  upon  the  theory  as  for  money  had  and  received  to  his  use, 
or  as  for  conversion  of  the  property,  at  hia  election.  Behroeppel  v.  Comity, 
6  N.  Y.  112.  In  the  present  case  the  mortgages  were  foreclosed  by  sale  of 
the  property,  not  only  before  the  plaintiff  was  appointed  receiver,  but  before 
the  recovery  of  the  judgment  upon  which  the  proceedings  supplementary  to 
the  execution,  hi  which  he  was  appointed  receiver,  were  ti&en.  The  plain- 
tiff did  not,  by  force  of  any  statute  or  otherwise,  become  vested  with  the  legal 
title  to  the  mortgaged  property.  Code  Civil  Proc.  g  2468.  But  be  represented 
the  judgment  creditor  so  far  as  to  enaUe  him  to  maintain  an  action  in  equity 
to  reach  not  only  property  ti-ansferred  by  the  debtor  in  fraud  of  creditors,  but 
to  obtain  the  application  of  its  proceeds  in  the  hands  of  the  party  chargeable 
with  male  fldee  in  respect  to  such  transfer,  to  the  satisfaction  of  the  judgment. 
Boatioiek  v.  Mencfc,  40  N.  Y.  383;  Wright  v.  Noatrand,  94  N.  Y.  31.  The 
action  is  in  the  nature  of  a  creditors'  bill,  and  for  the  parpoaes  of  the  relief  in 
view  the  receiver  has  the  same  right  of  action  which  the  judgmant  creditor. 
after  return  of  the  execution,  may  have  had,  if  tlie  receiver  h«l  not  been  ap- 
pointed. A  creditor  for  such  purpose  in  the  meaning  of  the  statute  is  one 
having  a  judgment  upon  which  execution  has  been  issued.  Jonn  y.  ffraham, 
77  N.  Y.  628.  The  plaintiff  represents  such  a  creditor,  and  his  right  of  ac- 
tion Is  not  dependent  upon  the  provisions  of  chapter  314,  Laws  1868.  Per- 
ter  V.  Williame,  9  N  Y  142,  and  cases  before  cited. 

The  case  of  Peitibone  v.  Drakeford,  87  Hun,  628,  cited  by  ooonsel,  las 
not  necessarily  any  application  to  the  qnastion  here.  It  was  there  held  that 
an  action  at  law  to  recover  the  possession  of  personal  property  which  had 
been  mortgaged  by  the  judgment  debtor,  and  taken  by  the  mortgagee  upon 
the  foreclosure  of  the  mortgage  prior  to  his  appointment,  could  not  be  main- 
tained by  the  receiver  appointed  in  proceedings  supplementary  to  the  execu- 
tion, although  the  mortgage  was  made  and  taken  in  frand  of  the  creditors  of 
the  mortgagor.  This  was  put  on  the  ground  that  the  receiver  took  no  leg-til 
title  to  the  property  by  force  of  the  statute,  and,  inasmuch  as  the  judgment 
debtor  did  not  have  such  title,  ttie  receiver  was  not  by  his  appointment  vested 
with  it.  Code  Civil  Froc.  §  2468.  The  only  available  remedy,  in  such  case. 
of  the  creditoi',  and  the  receiver  so  appointed,  is  equitable  in  character,  and 
may  be  sought  by  him  in  an  action  of  that  nature,  for  which  purpose  the  pres- 
ent action  must  be  deemed  to  have  been  brought  by  the  receiver.  The  de- 
mand of  judgment  by  the  complaint  is  not  for  a  sum  of  money  only,  ivithin 
the  meaning  of  the  statute.  Id.  §  968.  It  also  embraces  the  rdief  that  Mm 
mortgages  be  adjudged  fraudulent,  and  that  the  defendant  Avery  he  reqnixed 
to  account,  etc.  The  nature  of  the  action  must  be  ascertained  from  the  faets 
alleged  in  the  complaint,  as  the  cause  upon  which  the  relitiC  demanded  is 
founded,  rather  than  upon  the  latter.    Bell  v.  MerriftOd,  109  N.  Y,  202. 16 
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K.  £.  Rep.  55.  And  withoot  refefrence  to  the  form  of  the  Jndgmcat  de- 
manded, that  Is  80  after  answer.  Ckxle,  S  1207.  This  action,  uierefoie,  vas 
triable  by  Ibe  court,  and  not  by  jnry.  Id.  §  969.  And  the  court  in  its  dls- 
cretion  could  properly  direct  that  any  or  all  the  queations  of  fact  be  tried  by 
jury,  and  cause  those  questions  to  be  plainly  stated  for  that  purpose.  Id. 
I  971.  But  the  Sndlngs  of  the  jury  upon  such  trial  are  not  conclusive  of  the 
facts  so  found,  nor  are  they  necessarily  controlling  upon  the  determination 
by  the  court  of  the  facts  involved  in  the  issues  so  tried  by  Jiuy  The  former 
practice,  in  equity  casee,  of  awarding  feigned  issues,  and  taking  the  verdict 
of  a  jury  apon  them  in  aid  of  the  chancellor,  and  to  inform  his  conscience 
upon  questions  of  fact,  although  differing  in  form,  remains,  in  practical  efTect, 
substantially  unchanged.  Lansing  v.  Huasell,  2  K.  Y  568;  Vennilyea  v. 
Palmer,  52  N.  Y.  471.  And  now,  for  like  pnrpose  in  such  cases,  issues  of 
fact  may,  in  the  discretion  of  the  court,  be  framed  and  sent  to  the  circuit  for 
trial,  and  the  court,  on  the  further  hearing  had,  may  adopt,  modify,  or  disre- 
gard the  findings  of  the  jury  upon  such  issues.  After  the  action  has  been 
brought  on  to  hearing,  and  the  trial  finally  concluded  by  the  court,  its  dedaion 
in  writing  must  be  made  in  the  same  manner  as  if  there  had  been  no  verdict 
of  the  jury  upon  such  issues.  Carroll  v.  Deimd,  95  N.  Y  252;  Aektr  v.  Xa- 
land,  109  N.  Y.  5, 15  X.  E.  Bep.  743.  This  practice  has  not  been  observed 
in  tlie  present  case.  Whether  or  not  the  trial  may  be  deemed  to  have  been 
completed  for  that  purpose,  no  decision  in  writing  was  made  by  the  court,  as 
required,  to  permit  the  entry  of  judgment  or  for  its  support;  nor  is  the  record 
before  us  such  as  to  legitimately  present  on  this  appeal  any  question  for  re- 
view upon  the  merits.  A  motion  may  be  made  for  a  new  trial  of  the  issues 
tried  by  jury;  and  that  may  be  done  at  ttie  special  term  for  which  the  final 
bearing  is  noUced.  ColU  v.  Ttfft,  47  N.  Y.  119;  Hatch  v.  Peuffnet,  64  Barb. 
189.  But  for  the  purposes  of  appeal  and  review  on  the  merits  there  most  be 
a  decision  in  writing,  stating  the  facts  found,  and  the  conclusions  of  law,  as 
provided  by  the  statute.  Code  Civil  Froo.  §  1022.  And  tlie  questions  may 
be  raised  by  exceptions  to  such  findings  and  conclusions,  and  to  refnsals  to 
find,  as  is  the  practice  in  cases  tried  by  the  court. 

While  it  may  have  been  more  orderly  in  method  to  have  sent  specifically 
framed  issues  to  the  circuit  for  trial  tlian  to  tiave  made  the  order  sending  the 
action  to  the  circuit  without  qualification  tliere  for  trial,  the  court  did  at  the 
circuit  submit  speoiflc  questions  of  fact  to  the  jury,  and  no  objection  seems 
to  have  been  taken  to  going  to  trial.  We  are  therefore  inclined  to  think 
that,  notwithstanding  the  irregularity  in  so  sending  the  case  there,  the  trial, 
as  of  such  specific  questions  of  fact  so  submitted,  and  the  verdict  thereon  may 
stand;  that  it  must  be  treated  as  in  an  equity  case;  and  that  from  that  stage 
oi  the  proceeding  in  the  action  the  parties  may  proceed  as  if  nothing  further 
had  been  done.  What  the  result  of  the  completed  trial  may  \m  we  are  not 
now  advised.  That  will  appear  by  the  decision  of  the  court  when  made. 
The  questions  upon  the  merits,  discussed  by  counsel,  are  not  properly  now 
here,  and  therefore  they  receive  no  consideration.  The  parties  can  go  to  the 
special  term  for  such  relief  against  the  effect  of  delay  or  laches  (if  any)  as 
they  may  be  advised  Is  necessary  for  any  purpose.  These  views  lead  to  the 
conclusion  that  the  judgment,  the  order  pursuant  to  which  it  was  entered, 
and  all  orders  subsequent  to  the  verdict,  should  be  reversed,  and  that  further 
proceedings  be  bad  in  accordance  with  the  practice  in  such  cases,  with  costs 
of  this  appeal  to  the  plaintiff  to  abide  the  event.    All  concur. 

BiBOH  «.  HAX.!. 

(Supreme  Court,  Oeneral  Term,  Fowrth  Department    Kovember,  1888.) 

I.  Pbiwcipal  Aim  AoiMT—RATTriOATioN— Action  bt  Prikoipal. 

Defendant,  as  a  relative  of  plolntifl,  who  bad  become  insane,  and  been  removed 
to  an  asylum,  without  bar  oonaeut,  took  charge  of  her  property,  inoluding  oertain 
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notes,  whioh  be  oolleoted.  It  appeared  that  defendant  acted  In  nod  faith,  and  that 
on  beuK  asked  by  plaintiff  about  her  money,  he  replied  that  he  nad  it,  and  that  be 
was  saving  it  for  her ;  that  there  wae  no  olaim  or  proof  tliat  defendant  eyer  liad  any 
other  money  of  plaintiff's  than  that  collected  on  the  notes;  and  that  no  objection 
was  raised  by  plaintiff  to  his  possession  of  the  money.  Held,  that  there  was  mch 
a  ratification  of  defendant's  action  tliat  a  demand  upon  him  waa  essential  to  the 
bringing  of  an  action  for  the  recovery  of  the  money  collected  on  the  notes.  Fol- 
LBTT,  J.,  dissenting. 

S.  Bamb— C0UNTBR-C1.AJM — Sbbtiobb. 

In  an  action  for  wrongfully  taking  possession  of  notes  belonging  to  plaintiff,  and 
wrongfully  receiving  the  money  thereon,  a  counter-cWm  for  services  rendered  in 
collecting  the  notes  is  proper.' 

8.  Sbt-Off  Ain>  Countib-Claiii— Flgadino — Tuvvna  to  Rbplt. 

Where  no  reply  is  served  an  allegation  of  a  counter-claim  is  to  be  taken  as  tme, 
under  Code  Civil  Proc.  N.  Y.  i  523,  providing  that  each  material  allegation  of  new 
matter  in  the  answer,  not  controverted  by  the  reply,  where  a  reply  is  required,  shall 
be  taken  as  true  for  the  purposes  of  the  action. 

Appeal  from  Oswego  county  court. 

Action  oj  Eunicj  Bircli  against  Lyman  Hall.    Defendant  appeals  from  a 
judgment  for  plaintiff  and  from  an  order  denying  a  motion  for  new  trial, 
^gued  before  Hardin,  V.  J  ,  and  Martin  and  Follett,  JJ. 
L.  H.  Northrup,  for  appellant.    /.  B.  Higglns,  for  respondent. 

Mabtim,  J.  It  is  alleged  in  the  complaint  that  the  defendant  wrongfully 
took  and  collected  three  promissory  notes  which  belonged  to  the  plaintiff,  uf 
the  value  of  $318,  and  that  by  reason  thereof  the  defendant  became  indebted 
to  the  plaintiff  in  that  sum,  and  be  wrongfully  received  said  money;  and  that 
he  refused  to  pay  it  to  the  plaintiff,  notwithstanding  she  had  made  demand 
therefor.  The  proof  waa  that  in  the  fall  of  1883  plaintiff  became  insane,  and 
was  removed  to  an  asylum,  where  she  remained  until  June,  1887;  that  at  the 
time  of  lier  remove  she  was  residing  with  her  father  and  step-mother  at  Gran- 
by,  N.  Y.;  that  she  was  then  the  owner  and  in  possession  of  the  notes  in 
question,  and  also  of  other  notes,  mortgages,  and  personal  pioperty.  which 
were  in  her  trunks,  and  left  at  her  father's  house;  that  her  father  subsequently 
died ;  that  after  her  father's  death  the  defendant,  with  the  consent  of  the  plain- 
tiff's step-mother,  took  charge  of  the  plaintiff's  trunks  and  their  contents,  and 
removed  them  to  the  place  where  he  and  his  wife,  who  was  the  plaintiff's 
sister,  then  resided;  that  the  notes  in  question  were  collected  by  the  defend- 
ant; that  after  they  were  collected,  and  before  this  action,  a  conversation  took 
place  between  the  parties,  io  which  the  plaintiff  inquired  of  the  defendant 
where  her  money  was,  to  which  he  replied  that  he  had  every  dollar  of  it  and 
was  saving  it  for  her.  There  was  neither  claim  nor  proof  that  the  defendant 
ever  had  any  money  which  belonged  to  the  plaintiff  except  that  which  he  col- 
lected on  those  notes,  nor  was  there  any  proof  of  any  demand  for  the  money 
thus  collected. 

It  is  quite  apparent  from  the  evidence  that  the  defendant  took  possession  of 
the  plaintiff's  property,  collected  these  notes,  saved  the  money  for  the  plain- 
tiff, and  preserved  her  other  property,  because  she  was  the  sister  of  his  wife, 
who  was,  so  far  as  the  evidence  discloses,  the  only  surviving  relative  she  had, 
and  the  only  person  interested  in  her  welfare,  or  in  the  preservation  of  her 
property.  That  defendant  has  acted  in  the  most  perfect  good  faith  towards 
the  plaintiff  in  the  care  and  preservation  of  her  property,  and  that  the  plain- 
tiff lias  been  benefited  thereby,  we  can  find  no  reason  to  doubt.  But  the 
plaintiff  contends  tlmt  the  taking  and  collection  of  the  notes  was  wrongful 
in  that  it  was  without  her  consent,  and  hence  that  the  judgment  was  proper. 
and  should  be  upheld.  It  is,  perhaps,  true  that,  while  the  defendant  was 
guilty  of  no  moral  wrong,  yet  that  he  was  guilty  of  •  technical  one,  for 

■  Concerning  what  may  be  pleaded  as  a  counter-claim  in  general,  see  Heigol  t.  WUUs, 
ante,  497,  and  note;  Maders  v.  Lawrence,  3  N.  Y.  Supp.  1S8. 
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which  be  would  be  liable,  unless  his  acts  have  been  ratified  by  the  plaintiff. 
It  is  quite  manifest  from  the  plnintiff's  own  evidence  that  she  knew  that  the 
notes  in  question  had  been  collected  when  the  conversation  took  place  between 
the  parties  about  her  money.  There  is  no  claim  or  pretense  that  the  defend- 
ant ever  had  any  other  money  belonging  to  her,  nor  that  the  conversation  be- 
tween them  related  to  any  other  money  than  that  collected  upon  these  notes. 
When  the  plaintiff  asked  about  this  money  she  was  frankly  told  by  the  de- 
fendant  that  he  had  it,  and  was  saving  it  for  her  With  this  she  was  con- 
tent. Slie  interposed  no  objection,  and  made  no  demand  for  its  delivery  to 
her.  We  think  the  evidence  was  such  as  to  raise  an  implication  of  her  ap-  ' 
proval  of  his  action,  and  of  her  consent  that  he  should  continue  to  bold  the 
money  for  her.  AVe  are  inclined  to  the  opinion  that  the  plaintiff's  acts 
amounted  to  a  ratification  of  the  defendant's  action  in  taking  and  collecting 
the  notes  in  question,  and  to  a  consent  that  he  should  hold  the  money  for  her. 
Towle  V.  Stevenson,  1  Johns.  Cas.  110, 112;  Armstrong  v.  Gilchrist,  2  Johns. 
Cas..424;  Caimes  v.  Bleecker,  12  Johns.  300;  Hazard  v.  Spears,  2  Abb. 
Dec.  358;  MeKinley  v.  Ttusker,  6  Lans.  214,  217;  Story,  Ag.  §§  255,  256; 
Evans,  Prin.  &  Ag.  (Text-Book  Ser.)  107  et  seg.  Assuming,  tiien,  that  the 
defendant  retained  the  money  collected  for  the  plaintiff,  and  by  her  consent, 
thus  holding  it  on  deposit  for  her,  it  follows  that  a  proper  demand  was  nec- 
essary before  an  action  could  be  maintained  for  its  recovery.  Boughton  v. 
Flint,  74  N.  Y.  476;  Pavne  v.  Gardiner;  29  N.  Y.  146;  Doumes  v.  Bank, 
6  Hill,  297.  The  correctness  of  this  principle  seems  to  have  been  recognized 
by  the  plaintiff  when  the  complaint  in  this  action  was  prepared,  as  she  alleges 
a  demand.  If  correct  in  our  conclusion,  it  foUows  that  the  court  erred  in  de- 
nying the  motion  for  a  nonsuit  on  the  ground  that  nodeuiandhad  been  made. 
The  answer  contained  a  counter-claim  for  services  rendered  of  the  value  of 
850,  and  for  expenses  paid  by  defendant  to  the  amount  of  850,  which  services 
were  rendered  and  expenses  paid  in  collecting  notes  belonging  to  the  plaintiff, 
in  paying  her  debts,  and  in  preserving  her  property,  and  which  were  rendered 
and  paid  at  her  request.  No  reply  was  served.  On  the  trial  the  defendant 
moved  that  that  portion  of  the  counter-claim  alleging  services  be  admitted 
and  allowed.  The  motion  was  denied,  and  the  defendant  excepted.  That  a 
counter-claim  such  as  was  contained  in  the  defendant's  answer  may  be  prop- 
erly set  up,  even  in  an  action  of  tort,  seems  to  be  settled.  Carpenter  v.  In- 
surance Co.,  93  N.  Y.  562.  Section  622  of  the  Code  of  Civil  Procedure  pro- 
vides that  each  material  allegation  of  new  matter  in  the  answer,  not  contro- 
verted by  the  reply,  where  a  reply  is  required,  must,  for  the  purposes  of  the 
action,  be  taken  as  true.  In  this  case  a  reply  was  required,  (Code  Civil  Proc. 
§  514,)  and  hence  the  allegations  of  the  answer  which  constituted  a  counter- 
claim were  to  be  taken  as  true.  We  think  the  court  erred  in  denying  the 
defendant's  motion,  and  that  his  exception  to  such  ruling  was  well  taken. 
Isfiain  V.  Davidson,  52  N.  Y.  237.  We  are  of  the  opinion  that  the  defend- 
ant's appeal  should  prevail,  and  that  the  judgment  and  order  should  be  re- 
versed. Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  tlie  event. 

Habdin,  p.  J.,  concurs. 

FoLLETT,  J.,  {dissenting.)  I  concur  In  that  part  of  brother  Martin's 
opinion  holding  that  the  answer  pleads  a  counter-claim,  which  the  plaintiff 
admitted  by  failing  to  reply,  and  that  the  court  erred  in  refusing  to  so  bold, 
for  which  error  the  judgment  must  be  reversed;  but  I  cannot  agree  that  the 
case  contains  sufiBcient  evidence  of  ratification  by  the  plaintiff  of  defendant 
taking  and  collecting  the  three  notes,  to  sustain  a  holding,  as  a  matter  ot  law, 
that  plaintiff  ratified  defendant's  acts.  In  the  autumn  of  1886,  at  Willard 
asylum,  the  parties  talked  about  defendant  having  some  of  plaintiff's  property 
in  his  care,  but  she  swears  "the  subject  of  these  particular  notes  was  not 
meotioned;  nothing  was  said  about  his  collecting  notes,  getting  the  money 
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on  tbem, "  etc.  I  fail  to  find  any  evidence  that  plaintiff  then  knew  the  defend- 
ant had  taken  and  collected  these  notes.  I  think  the  question  of  latiflcation 
was  one  of  fact,  and  should  have  been  left  to  the  jury,  with  instrnctions  that, 
if  they  found  there  was  no  ratification,  no  demand  was  necessary;  bnt,  if  there 
was  a  ratification,  no  recovery  could  be  had  without  a  demand.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 


Bbnt  e.  Bbnt  et  al. 
(Suprmnt  Cottrt,  OentnU  Term,  Fourth  Department.  ,  November,  188S.) 

FRiUBiTLEirr  CoNVETAScm— AaKBBintNT  TO  Support  GuiuTOR. 

A  transfer  of  property  for  a  sajficient  consideration  is  not  rendered  frandulent 
as  to  creditors  Iwcaase  of  a  oontemporaneous  agreement  to  support  the  grantor, 
which  forms  no  part  of  the  consideration  of  the  transfer. 

Appeal  from  special  term,  Jefferson  county. 

Action  by  Fannie  J.  Bent,  as  administratrix,  etc.,  against  Mary  £.  Sent 
and  Uyron  H.  Bent,  to  set  aside  certain  conveyances  as  fraudulent  as  to  cred- 
itors.    The  complaint  was  dismissed,  and  plaintiff  appeals. 

Argued  before  Hakdin,  F.  J.,  and  Follett  and  Mabtin,  JJ. 

Donoin  <&  Brown,  for  appellant.    /.  C.  Trolan,  for  respondents. 

Martin,  J.  This  action  was  in  the  nature  of  a  creditors'  bill.  Its  par- 
pose  was  to  set  aside  certain  transfers  of  real  and  personal  property,  made  by 
the  defendant  Mary  E.  Bent  to  the  defendant  Myron  H.  Bent.  The  alleged 
ground  for  relief  was  that  substantially  the  only  consideration  for  such  trans- 
fers was  an  agreement  by  the  defendant  Myron  for  the  future  support  of  his 
mother,  the  defendant  Mary  E.  Bent,  and  that  they  were  made  with  an  in- 
tent to  hinder,  delay,  and  defraud  her  creditors.  On  the  trial  the  court  found 
that  the  equitable  title  to  the  real  estate  in  question  was  in  the  defendant 
Myron  H.  Bent,  as  heir  at  law  uf  his  deceased  father,  subject  only  to  his 
mother's  right  of  dower  therein;  that  Myron,  at  the  deatli  of  his  father,  was 
about  10  years  of  age;  that  after  his  father's  death  his  mother  and  her  co- 
administrator used,  occupied,  and  rented  the  real  and  personal  property  of 
which  his  father  died  possessed,  and  collected  and  appropriated  such  use  and 
rents ;  that  they  also  caused  the  title  of  the  real  property  described  in  the 
complaint  to  be  changed  so  that  it  stood  in  the  name  of  said  Mary;  that  such 
co-administrator  died,  leaving  said  Mary  the  sole  surviving  administratrix  of 
his  father's  estate;  that,  upon  his  arrival  at  the  age  of  21  years,  the  defendant 
Myron  applied  to  his  mother  for  a  settlement  of  the  matters  arising  out  of 
his  interest  in  such  real  and  personal  property,  and  the  rents  and  use  thereof; 
that  they  thereafter  had  a  settlement,  whereby  it  was  found  and  agreed  that, 
after  deducting  the  value  of  the  board,  clothing,  schooling,  and  other  expenses 
furnished  and  paid  by  his  mother  for  him,  there  was  due  Myron,  from  his 
mother  therefor,  the  sum  of  $7,253.91;  that  to  discharge  a  portion  of  this  in- 
debtedness she  in  form  transferred  to  him  the  personal  property  remaining  of 
bis  father's  estate,  and  the  real  estate  in  question,  which  were  the  transfers 
sought  to  be  set  aside;  that  the  property  tlius  transferred  was  of  the  value  of 
$6,649.13;  tlint  at  the  time  of  the  settlement,  but  after  the  terms  of  such  set- 
tlement had  been  agreed  upon,  at  the  solicitation  of  his  mother,  Myron  en- 
tered into  a  written  agreement  with  her  to  support  and  maintain  her  during 
her  life,  but  that  this  agreement  in  fact  formed  no  part  of  the  consideration 
actually  paid  by  said  Myron  for  such  transfers;  that  the  transfers  of  the  real 
estate  in  question  were  not  fraudulent;  and  the  court  declined  to  find  that  the 
transfers  of  the  personal  property  were  fraudulent. 

With  the  findings  of  the  court  we  are  satisfied.  We  think  they  are  fairly 
sustained  by  the  evidence,  and  that  the  judgment  appealed  from  should  be  af- 
firmed, unless  the  agreement  by  Myron  to  support  his  mother  renders  the 
whole  transaction  void  as  to  her  creditors.    The  appellant  contends  that,  as 
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the  agreement  of  Myron  to  support  his  mother  was  a  part  of  the  consideiation 
for  the  transfers  to  him,  and  as  he  knew  of  the  existence  of  the  plaintiff's 
claim,  the  transfers  were  void  as  to  the  plaintiff.  If  the  agreement  for  sup- 
port had  formed  the  whole  or  a  part  of  the  consideration  for  such  transfers, 
it  would  perhaps  have  rendered  them  void  as  to  the  creditors  of  Mrs.  Bent. 
But  the  weakness  of  the  appellant's  contention  lies  In  the  fact  that  the  court, 
upon  sufficient  evidence,  has  expressly  found  that  that  agreement  formed  no 
part  of  the  actual  consideration  for  the  transfers  which  are  sought  to  be  set 
aside. 

Assuming,  then,  as  we  must,  that  Myron  paid  full  value  for  the  property 
transferred,  and  in  addition  agreed  to  furnish  his  mother  her  future  support, 
which  formed  no  part  of  the  consideration,  the  question  is  whether,  under 
these  circumstances,  the  provisiou  for  her  support  renders  the  transfers  void 
as  to  her  creditors.  In  this  case  it  is  difficult  to  discover  in  what  manner  the 
creditors  of  Mrs.  Bent  have  been  injured  or  defrauded  by  such  agreement. 
The  transfers  were  msde  in  good  faitb,  for  a  full,  valuable,  and  independent 
consideration,  and  we  see  no  just  reason  for  complaint  by  the  creditors  he- 
cause  Myron  gratuitously  agreed  to  assume  the  additional  burden  of  support- 
ing his  mother.  A  similar  question  was  involved  in  the  case  of  Albee  v. 
Webster,  16  N.  H.  862,  and  it  was  there  held  that  if  it  could  be  shown  that 
the  grantee  had  paid  or  secured  to  the  grantor  the  full  value  of  the  land,  apart 
from  the  agrreement  to  maintain,  and  this  was  done  without  any  design  or  in- 
tent to  detrand  or  delay  creditors,  and  in  such  a  manner  that,  standing  alone, 
creditors  could  not  except  to  it,  the  addition  of  an  obligration  to  maintain  the 
grantor,  or  members  of  his  family,  would  not  avoid  the  conveyance.  See, 
also,  Slater  v.  Dudley,  18  Pick.  873,  875;  Vial  v.  Mathetoaon,  34  Hun,  70; 
Qriffln  v.  Cranston,  1  Bosw.  281,  10  Bosw.  1. 

We  are  of  the  opinion  that  the  learned  trial  judge  was  right  in  holding  that, 
under  the  circumstances  disclosed  by  the  evidence,  the  agreement  for  the  sup>- 
port  of  Mrs.  Bent  did  not  render  the  transfers  in  question  void  as  to  her  cred- 
itors, and  that  the  plaintiff's  complaint  was  properly  dismissed.  It  therefore 
follows  that  the  judgment  herein  should  be  affirmed.  Judgment  affirmed, 
with  costs.    All  concur. 


Pbople  ex  rel.  Village  of  Fulton  v.  Board  of  SuPESvisoBa. 
.  (Supreme  Court,  Oeneral  Term,  Fourth  Department.    November,  1888.) 

1.  MiNDAMirs— PBOCBDtntE— OMBcnoi«8  lUissn  ON  Motion. 

Under  Code  Civil  Froc.  N.  Y.  i  2075,  providing  that  an  alternative  writ  of  matir 
damns  cannot  be  quashed  or  set  aside  on  motion,  for  any  matter  involving  the  mer- 
its, the  qnestions  whether  maiidamug  is  the  proper  remedy,  and  whether  the  re- 
lator has  another  legal  remedy,  cannot  be  raised  on  motion. 
S.  SxHE— Whbn  Qiunted— Adjoubnid  Tbkm. 

As  an  alternative  writ  of  mandamus  may,  under  Code  Civil  Proc  (  2068,  be 
granted  without  notice,  it  may  be  granted  at  a  regularly  adjourned  special  term. 
8.  Holidays — Saturday  AFTEiiNooxs — Sekvick  of  Mandamcs. 

I^aws  18S7,  c.  989,  providing  that  Saturday  afternoons  shall  be  considered  as  Bun- 
day,  and  as  pnbllo  half-holidays  "for  all  purposes  whatsoever,  a*  regards  the  trans- 
action of  business  in  the  public  offices  of  this  state  or  counties  of  this  state, "  does 
not  prohibit  the  service  of  a  writ  of  iiui  ndamus  on  Saturday  afternoon.  Buch  serv- 
ice Is  not  the  transaction  of  business  in  the  public  ofBces,  eta 

Appeal  from  special  term,  Oswego  county. 

Mandamus  on  tlie  relation  of  tlie  village  of  Fulton  against  the  board  of 
supervisors  of  the  county  of  Oswego.  Respondent  appeals  from  an  order  re- 
fusing its  motion  to  set  aside  the  alternative  writ. 

Argued  before  Habdim,  P.  J.,  and  Follett  and  Martui,  JJ. 

H.  D.  Nutting,  for  appellant.    Mead  <t  Slranahan,  for  respondent. 

Martin,  J.  Tliis  was  an  appeal  from  an  order  denying  the  appellant's 
motion  to  vacate  and  set  aside  an  alternative  writ  of  mandamus  issued  upon 
an  ordermade  at  an  adjourned  special  term  of  this  court  held  in  the  county  of 
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Oswego.  The  motion  was  based  on  the  gronnds — Ftrst,  that  the  papers 
herein  were  served  on  a  lialf-holidaj ;  second,  that  the  writ  or  order  of  man- 
damut  herein  was  applied  for,  maide,  and  granted  at  an  adjonrned  special 
term  of  this  court;  third,  the  mandamus  herein  was  not,  and  a  mandamus 
is  not,  the  relator's  proper  remedy;  fourth,  the  relator  bad  another  legal  rem- 
edy The  writ  required  the  appellant  to  yacate  the  former  audit  of  the  re- 
lator's claim,  and  audit,  allow,  provide  for  the  payment  of ,  and  pay,  the  claim 
of  the  relator  in  full,  or  to  show  cause  to  the  contrary,  etc.  It  does  not  ap- 
pear that  any  return  or  demurrer  to  this  writ  has  been  filed. 

One  of  the  questions  presented  is  whether  the  appellant  could,  upon  a  mo- 
tion to  set  aside  the  relator's  writ,  avail  itself  of  the  objection  that  mandamus 
was  not  the  relator's  proper  remedy,  or  that  it  had  another  legal  remedy. 
Section  2075  of  the  Code  of  Civil  Procedure  provides:  "An  alternalive  writ 
of  mandamus  cannot  be  quashed  or  set  aside  upon  motion,  for  any  matter 
involving  the  merits."  This  is  the  mandate  of  the  statute.  The  question 
presented  by  these  two  grounds  of  the  appellant's  motion  was  whether,  upon 
the  facts  stated  in  the  writ,  the  relator  was  entitled  to  the  relief  demanded. 
That  question  involved  the  merits  of  this  action.  Whether  mandamus  was 
a  proper  remedy,  and  whether  the  relator  had  another  legal  remedy,  were,  we 
think,  questions  that  should  have  been  raised  by  a  return  to  the  writ,  or  by  a 
demurrer,  as  provided  for  by  section  2076  of  the  Code  of  Civil  Procedure,  and 
not  by  motion. 

This  leads  us  to  examine  the  other  grounds  of  this  moUon.  First,  then, 
should  the  writ  have  been  vacated  because  the  papers  and  writ  were  served 
on  Saturday  after  12  o'clock  m.  ?  The  statute  (Laws  1887,  c.  289,  amending 
chapter  27,  Laws  1875,  as  amended  by  chapter  30,  Laws  1881)  which  makes 
Saturday  afternoon  a  half-holiday  provides:  "The  •  *  •  half-holidays 
aforesaid  shall  be  considered  as  the  first  day  of  the  week,  (commonly  called 
Sunday,)  and  as  public  *  *  *  half-holidays  for  all  purposes  whatsoever, 
as  regards  the  transaction  of  business  in  the  public  ofBces  of  this  state,  or 
counties  of  this  state."  In  the  case  of  People  v.  Kearney,  47  Hun,  129,  this 
court  had  occasion  to  examine  that  statute,  and  it  was  there  held  that  the  stat- 
ute did  not  prohibit  the  holding  of  courts  on  Saturday  afternoon.  As  was 
said  in  that  case,  this  provision  is  a  limited  one;  it  relates  only  to  the  trans- 
action of  business  in  the  public  offices  of  the  state  and  counties.  Sarely  the 
service  of  the  papers  in  this  case  cannot  be  regarded  as  the  transaction  of 
business  in  a  public  office  of  the  state,  or  in  a  public  office  of  the  county.  We 
do  not  tliink  the  language  of  this  statute  broad  enough  to  prevent  the  service 
of  process  or  papers  on  Saturday  after  12  o'clock  m.,  nor  do  we  tbinksuch  was 
its  purpose  or  intent.  Nichols  v.  Kelsey,  18  Civil  Proc.  R.  154;  Friea  v.  Coar, 
Id.  152. 

This  leaves  for  consideration  only  the  question  whether  the  writ  could  be 
properly  granted  at  an  adjourned  special  term  of  this  court.  That  the  term 
at  which  this  writ  was  granted  was  regularly  adjourned,  as  provided  for  by 
section  239  of  the  Code  of  Civil  Procedure,  and  that  it  existed  as  a  regularly 
adjourned  special  term,  is  not  questioned.  In  Re  Wadley,  29  Hun,  12,  it  was 
held  that  ex  parte  motions  might,  of  course,  be  heard  at  terms  adjourned  to 
a  judge's  chambers,  but  that  contested  motions  requiring  notice  could  not. 
That  a  motion  which  can  be  properly  made  at  any  special  term  can,  where  no 
notice  is  required,  be  made  at  a  properly  adjourned  special  term,  we  have  no 
doubt.  An  alternative  writ  of  mandamus,  except  when  special  provision  is 
otherwise  made,  can  only  be  granted  at  a  speciiil  term.  Code  Civil  Proc.  § 
2068.  But  it  may  be  granted,  with  or  without  notice,  as  the  court  thinks 
proper.  Section  2067.  The  writ  in  this  case  was  granted  without  notice,  and 
hence  coald  be  properly  granted  at  an  adjourned  term.  We  are  of  the  opin- 
ion that  the  appellant's  motion  was  properly  denied,  and  that  the  order  ap- 
pealed from  should  be  affirmed.  Order  affirmed,  with  910  costs,  and  printing 
disbursements.    All  concur. 
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Tn  re  Wilkes. 

(Ctty  Court  of  New  York,  General  Term.    January  80, 1889.) 

Attornbt  ahd  Client — Misconddot— CERTii'iciTE  to  Scpbehe  Court. 

An  attorney  addressed  a  sealed  letter  to  a  justice  of  the  city  court  of  New  York, 
in  which  It  was  stated,  in  reference  to  a  decision  of  such  justice,  that  "it  is  not  law ; 
neither  is  it  common  sense.  The  result  is,  I  hare  been  roboed  of  180, " — and  in  which 
he  threatened  to  lay  the  matter  before  the  bar  association.  On  the  hearing  of  the 
attorney  for  writing  the  letter,  he  stated  that  he  wrote  it  hoping  the  justice  might 
review  the  matter,  and  suggest  a  remedy,  and  that  he  did  not  charge  the  justice 
with  robbing  him,  but  that  the  justice's  action  enabled  another  to  rob  him.  Held, 
that  the  matter  should  be  certified  to  the  general  term  of  the  supreme  court  for 
action. 

Pi-oceedings  against  George  S.  Wilkes,  ai)  attorney,  charged  with  miscon- 
(liK't  in  office.  This  matter  comes  before  the  court  in  the  following  manner: 
An  application  was  made  before  Mr.  Justice  Browne  in  an  action  pending, 
wherein  one  Murray  was  plaintiff  and  Jones  defendant,  to  permit  the  de- 
fendant to  serve  a  supplemental  answer,  pleading  a  deduction  of  980,  costs,  to 
which  tlie  defendant  claimed  he  was  legally  entitled.  On  such  liearing  the 
justice,  under  the  authority  conferred  upon  this  court  by  section  8172  of  the 
Code,  decided  to  refer  the  matter  to  a  referee,  to  determi  ne  whether  the  defend- 
ant was  in  fact  entitled  to  such  deduction,  to  the  end  that  said  justice  might 
intelligently  decide  whether  the  application  made  by  the  defendant  was  with 
or  without  merit,  and  whether  he  was  entitled  to  any  relief.  After  making 
such  interlocutory  decision,  the  justice  was  waited  upon  by  George  S.  Wilkes, 
the  attorney  for  the  plaintiff  in  the  action,  who  said  that  rather  than  have  the 
delay  of  a  reference  be  would  consent  to  deduct  the  aforesaid  880  from  the  re- 
covery which  bis  client  had  obtained.  Upon  such  consent  the  deduction  was 
made,  and  the  application  apparently  terminated.  Mr.  Wilkes  thereupon 
drew  an  order  reciting  the  application  and  tiie  aforesaid  consent  by  him  given, 
and  denying  the  application  made  by  the  defendant,  with  $10  costs  to  be  paid 
to  him,  which  order  was  signed  by  the  justice,  and  the  matter  was  supposed 
to  be  at  an  end.  A  day  or  two  after  the  entry  of  the  order  Mr.  Wilkes  com- 
posed and  wrote  a  letter  to  the  justice,  and  deposited  it  in  the  United  States 
mail,  addressed  to  him,  wherein  he  attacked  the  judicial  integi'ity  and  judg- 
ment of  the  justice  by  saying,  in  reference  to  said  decision:  "It  is  not  law; 
neither  is  it  common  sense.  The  result  is  I  have  been  robl}ed  of  eighty  dol- 
lars,"— and  in  which  letter  he  threatened  to.  lay  the  matter  before  the  bar  as- 
sociation for  their  consideration  and  action.  Upon  the  certificate  of  the  jus- 
tice setting  forth  these  facts,  an  order  was  granted  requiring  Mr.  Wilkes  to 
show  cause  at  a  general  term  of  this  court  why  the  proceedings  sliould  not  be 
referred  to  the  supreme  court  for  its  action,  or  certified  to  the  grand  jury  of 
the  county  for  tiieir  consideration.  It  was  hoped  by  the  court  that  at  the 
hearing  of  the  application  Mr.  ^ViIkes  would  have  excused  his  unseemly  con- 
duct, or  at  least  apologized  for  the  wrong;  instead  of  doing  which  he  offers, 
by  way  of  explanation,  the  following  statement:  "Keenly  feeling  the  injustice, 
yet  driven  by  his  financial  necessities,  deponent  settled  with  the  defendant,  and, 
smarting  under  the  utterillegalityof  the  decision,  wrote  the  letter  mentioned  in 
the  certificate,  hoping  that  tlie  justice  might  review  the  matter,  and  suggest 
some  remedy.  He  had  no  intention  to  insult  tlie  justice,  and  has  been  careful 
not  to  publish  the  matter.  In  3ul)mitting  the  case  to  the  bar  association  he  in- 
tended that,  if  the  law  was  as  ruled  by  Mr.  Justice  Browne,  that  association 
could  take  measures  to  have  the  la^'  amended,  to  prevent  endless  litigation.  I 
did  not  charge  Mr.  Justice  I^rowxe  with  robbing  me,  but  that  bis  action  in  the 
matter  had  enabled  the  defendant  to  rob  nie  of  $80.  That  the  decision  of  Mr. 
Justice  Browne  on  the  motion  is  entirely  contrary  to  law  I  have  no  man  ner  of 
doubt. "  It  is  needless  to  say  that  this  is  neither  a  justification  nor  an  apology ; 
for,  instead  of  show  I  ng  contrition  for  the  act  done,  he  reaflirms  the  charge,  with 
v.3.v.Y.s.no  9— 48 
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qualiflcations  that  do  not  alter  its  effect.  The  explanation  goes  further.  It  gives 
as  a  motive  for  the  act  a  belief  that  on  receiving  the  letter  the  jastice  would  re- 
view the  matter,  and  suggest  some  means  by  which  the  #80  the  attorney  con- 
sented to  waive  might  be  restored  to  him.  If  the  decision  made  by  the  jas- 
tice was  a  conscientious  exercise  of  judicial  power,  and  we  are  sure  it  was, 
we  do  not  see  bow  the  attorney  oould  expect  that  a  missive  from  him,  couched 
tn  such  language,  would  cha-nge  those  convictions,  and  induce  the  justice  to 
do  that  which  liis  former  action  would  clemly  indicate  to  be  wrong.  If  the 
judge  had  allowed  himself  to  l>e  moved  by  any  such  means,  he  would  have  ac- 
knowledged a  weakness  not  to  be  commended  in  judicial  character.  Intelli- 
gent argument  may  carry  with  it  weight  and  influence;  but  threats,  intended 
to  influence  judicial  conduct,  carry  with  them  neither  fear  to  the  just,  nor 
benefit  to  the  person  intentionally  or  thoughtlessly  using  them.  Under  these 
circumstances,  what  is  the  court  to  do  to  maintain  its  dignity,  and  protect  its 
justices  from  a  repetition  of  similar  conduct? 

Argued  before  MgAoam,  G.  J.,  and  Nbhrbas  and  Ehblioh,  JJ. 

George  8.  Wilkeg,  pi-o  se. 

Veb  CiTRiAH.  It  is  fortunate  for  the  administration  ot  justioe  t^at  bnt 
few  cases  of  this  kind  have  found  their  way  into  the  iMoks,  which  would  in- 
dicate that  such  conduct  on  the  part  of  attorneys  is  exoeptional,  and  not  gen- 
eral. A  case  of  like  character  is  reported  in  1  N.  Y.  Supp.  7,  entitled  In  re 
Oriffln.  In  that  case  this  court  held  that  the  writing  of  a  letter  by  a  defeated 
attorney  to  a  judg^,  scandalizing  his  decision,  is  gross  misconduct,  bat  not  a 
criminal  contempt,  under  section  8  of  the  Code  of  Civil  Procedure,  for  the  rea- 
son that  the  sending  of  a  sealed  letter  is  not  the  publication  of  a  scandal, 
within  the  meaning  of  the  law;  that,  though  not  guilty  of  a  contempt,  the 
matter  may  be  olflcially  called  to  the  attention  of  tlie  supreme  court,  which 
has  power  to  discipline  the  attorney.  If  the  conduct  of  the  attorney  in  this 
case  is  allowed  to  go  by  unnoticed,  it  may  give  rise  to  the  suspicion  that  such 
practice  is  allowed  in  this  court,  if  in  no  other.  If  at  is  good  practice,  it  ou^ht 
to  be  encouraged;  if  pernicious,  it  ought  to  be  stopped.  The  relations  be- 
tween the  bench  and  bar  ought  to  be  of  a  high  character,  indioRti>ve  of  confi- 
dence in  the  integrity  of  both;  and  if  counsel,  learned  in  the  law,  are  permit- 
ted, by  writings  leveled  at  the  heads  of  judges,  to  charge  them  with  igno- 
rance, with  unjust  rulings,  and  with  robbery,  either  as  principals  or  accesso- 
ries, it  will  not  be  long  before  tha  general  public  may  feel  that  they  may  re- 
dress their  fancied  grievances  in  like  manner,  and  thus  the  lot  of  a  judge  will 
be  anything  but  a  happy  one,  and  the  administration  of  justice  will  fall  into 
bad  repute.  A  court  certainly  cannot  command  respect  from  the  public  so 
long  as  its  sworn  officers  flauntingly  and  in  writing  charge  its  chief  officers 
with  offenses  which  disqualify  them  for  their  high  place.  Under  the  circum- 
stances, we  deem  it  our  duty  to  certify  the  matter,  and  all  the  proceedings 
therein,  to  the  supreme  court,  at  a  general  term  tliereof,  to  the  end  that  that 
court  may  properly  determine  whether  ofllcers,  licensed  by  it  to  pursue  a  high 
and  honorable  calling,  are  warranted  in  taking  such  unseemly  libertifls. 


Whitman  o.  Louten  et  al. 
(City  C(Mrt  of  New  York,  Trial  Term.    January  U,  1889.) 

Landlord  and  Tenant^Aotion  von  Rent— Fokmbk  Rcoovsbt. 

A  complaint  by  a  laudlord  against  his  former  tenants,  alleging  that  during  tha 
continuaiice  of  defendants'  lease  the  premises  were  rendered  untenantable  by  Sre, 
and  that  plaintiff,  pursuant  to  a  provision  in  the  lease,  repaired  them,  tind  tenderBd 
them  to  defendants,  who  refused  to  accept  them  or  to  pay  rent,  whereupon  he  rented 
them  for  a  less  sum,  and  prays  judgment  for  the  dilCerenoe,  is  an  aotion  for  rent, 
and  not  for  breach  of  contract,  and  is  therefore  not  barred  by  a  former  recovery  of 
Qo  paid  monthly  installments  of  rent  due  under  the  same  Iowa  tor  previous  moaths. 


Digitized  by 


Google 


Qty  CL  N,T.]  whitman  v.  loutej*.  755 

2.  Saxe— JirDOUE:n<— Res  Adjudioilta. 

The  second  action  being  one  In  afBrmanoe  of  the  lease  aad  to  recover  rent  aoorn- 
ing  afterwards,  the  judgment  in  the  former  action  is  concluslre  upon  all  questions 
biit  the  non-payment  ott  the  later  installments  of  the  rent. 
8.  Samp. — Repairs — Possession  bt  Lakdlosd — Sdbrenber. 

The  temporary  possession  by  the  landlord  for  the  purpose  of  repaiiing  the  prem- 
.Ises  Is  not  an  aoceptance  of  a  surrender  by  defendants,  or  a  termination  of  the  lease, 
but  plaintiff  can  recover  the  monthly  installments  due,  less  the  sums  receired  from 
the  subsequent  tenant  for  the  same  time. 

Action  by  Kathaniel  Whitman  against  Edward  A.  Lonten  Hnd  «<;b««  to  re- 
cover for  rent  reserved  in  a  lease  made  by  plaintiff  to  defendants.  Verdict 
was  directed  for  plaintiff,  and  defendants  move  for  a  new  trial  on  tlie  minutes. 

IraD.  Warren,  for  plaintiff.  Bangs,  Stetson,  Traoy  (&MacVeagh,  {Charles 
B.  Tra<yp,  of  counsel,)  for  defendants. 

EmiLiCH,  J.  The  complaint  declares  that  during  defendant's  occupancy  of 
plaintiff's  premises  under  a  lease  a  fire  rendered  the  premises  untenantable, 
and,  purauant  to  a  provision  in  the  lease  contained,  plaintiff  repaired  the  prem- 
ises,  and  tendered  the  same  to  defendants,  but  they  abandoned  and  refused  to 
talfe  possession  thereof,  or  pay  rent  reserved  therefor;  that  plaintiff  thereupon 
rented  the  premises  for  a  less  sum,  and  that  by  reason  of  the  premises  there  ia 
due  and  owing  to  the  plaintiff  the  amount  S[>t  forth  in  the  complaint,  which  is 
for  several  months  the  difference  between  the  sum  specified  in  the  lease  as 
monthly  rent  and  the  sum  received  therefor  from  the  new  tenant.  Th«  an- 
swer  admits  the  lease,  denies  the  abandonment  or  refusal  to  pay  rent,  alleges 
that  the  premises  were  so  far  destroyed  by  fire  as  to  render  it  necessary  to  re- 
build the  same,  so  that  under  the  terms  of  the  lease  the  tenancy  was  termi- 
nated, denies  the  reletting,  alleges  material  and  substantial  alterations  of  the 
premises,  and  sets  up  in  &  a  former  recovery  of  damages  for  the  same  breach 
of  contract  or  covenant  as  in  the  complaint  alleged.  Such  former  recovery, 
covering  an  earlier  period  underthe  lease,  was  proved  at  the  trial,  defendants' 
motion  for  judgment  was  denied,  and,  upon  plaintiff's  motion,  a  verdict  was 
directed  in  his  favor,  and  defendants  now  ask  a  new  trial  upon  the  minutes. 

The  Hrstqnestion  arises  upon  the  construction  of  the  pleading.  The  learned 
counsel  for  defendants  claims  that  the  action  is  one  for  damages  for  breach  of 
contract;  while  plaintiff's  counsel  contends  that  the  action  is  rather  an  aifirm- 
ance  of  tlie  contract  of  letting,  evideuced  by  the  lease,  and  for  the  recovery  of 
the  rent  specified,  less  sums  received  from  the  new  tenant,  and  credited  to  de- 
fendant's account.  Taking  the  complaint  as  a  whole,  and  construing  its  pro- 
visions liberally,  aa  we  are  bound  toxlo  in  furtherance  of  justice,  tlie  latter 
interpretation  must  prevail.  Indeed,  no  cause  of  action  can  l>e  gathered  from 
the  complaint,  except  it  be  for  the  recovery  of  balance  of  rent.  It  is  true  that 
only  one  action  can  be  maintained  for  the  breach  of  a  single  contract;  but  it 
is  equally  clear  that  under  a  lease  for  a  term  of  years,  reserving  monthly  rent, 
separate  actions  may  be  brought  for  the  installments  of  rent,  when  e^ich  shall 
become  due  and  payable;  for  such  actions  would  not  proceed  npon  the  theory 
that  the  lease  was  terminated,  but  that  it  was  still  in  force.  If  the  premises 
bad  remained  vacant,  and  plaintiff  did  not  accept  a  surrender  thereof,  it  is 
clear,  upon  principle  and  autlionty,  that  be  might  have  maintained  an  action 
for  each  month's  rent  when  due,  down  to  the  end  of  the  term.  The  temporary 
possession  of  plaintiff,  while  repairing  the  premises,  cannot  be  construed  as  a 
surrender  on  defendants'  part,  or  a  voluntiiry  acceptance  of  the  premises  and 
» termination  of  the  letting  on  plaintiff's  part.  The  amount  claimed  from 
defendants  is  tlie  precise  amount  of  the  rent  stipulated,  less  sums  alleged  to 
have  been  received.  The  learned  counsel  for  defendants  states  that  "as  mat- 
ter of  law,  from  the  moment  the  landlord  made  a  new  lease  of  the  premises, 
the  tenancy  of  the  defendants  ceased."  Without  concurring  in  this  proposi- 
tion in  its  broad  terms,  it  is  sutBcient  to  say  that,  aa  applied  to  the  case  at  bar. 
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the  ju(}gment  in  the  former  action  is  plainly  an  adjudication  to  the  contrary, 
and  snch  adjudication  is  binding  upon  a  subsequent  trial  term. 

The  argument  of  defendant's  counsel,  that  there  must  be  a  new  breach  of 
contract  to  support  a  second  action,  need  not  be  further  considered.  The  sec- 
ond action  being  one  in  affirmance  of  the  lease,  and  to  recover  subsequent  rent 
reserved  thereunder,  the  non-payment  of  such  subsequent  rent  is  the  only 
new  fact  which  plaintifF  needed  to  prove  in  order  to  entitle  him  to  judgment, 
the  remaining  facts  in  issue  having  been  already  adjudged  in  plaintiff's  favor. 

The  motion  for  a  new  trial  should  be  denied. 


Kimball  o.  Hewitt,  Mayor,  et  «rf.' 

{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Fobmary  4, 1S89.) 

INJDJICTION — Action  bt  Tax-Pateh— Municipal  Corporations. 

One  of  the  competing  bids  for  furnishing  a  city  with  electric  Ughts  was  by  a  com- 
pany which  had  no  plant  or  wires,  or  authority  to  place  wires,  and  was  for  the  pur- 
pose of  securing  concessions  from  other  b)<1ders,  which  concessions  ware  made,  but 
were  afterwards  repudiated.  This  bid  was  permitted  to  be  withdrawn  before  it 
was  considered.  In  an  action  by  one,  as  a  tax-payer,  to  restrain  the  award  of  a  con- 
tract to  other  bidders,  the  complaint  was  in  type-writing,  except  plaintiiTs  name, 
which  was  evidently  inserted  after  it  was  framed,  and  the  principal  affidavit  was 
by  an  officer  of  the  pretended  bidder.  A  proceeding  in  the  name  of  another  had 
been  contemplated,  but  was  not  brought  Held,  that  the  action  was  ooUttsive,  and 
a  refusal  to  continue  an  injunction  was  proper. 

Appeal  from  special  term. 

Action  by  A.  J.  Kimball  against  A.  S.  Hewitt,  mayor  of  the  city  of  New 
Fork,  John  Newton,  commissioner  of  public  works,  and  Theodore  W.  Myers, 
comptrr>ller.  A  motion  to  continue  an  injunction  was  denied,  and  plaintiff 
appeals. 

Argued  before  MgAdam,  0.  J.,  and  Ehrlicu  and  Nehrbas,  JJ. 

L.  Lajiin  Kellogg,  for  appellant.    Henry  R.  Beekman,  for  respondents. 

Per  Curiam.  On  the  30th  day  of  May,  1888,  the  defendants  awarded  con- 
tracts to  certain  electric  light  companies  for  furnishing  electric  light  to  a  por- 
tion of  the  city  of  New  York.  Tlie  defendants  were  constituted  a  commission 
by  law  to  receive  bids  and  award  contracts  for  lig>)ting  the  city,  commonly 
known  as  the  "Gas  Commission."  One  of  the  bids  or  propositions  deposited 
in  a  box  for  that  purpose  was  a  bid  of  the  New  York  Electric  Construction 
Company.  The  commission  by  resolution,  at  the  request  of  one  Hapgood. 
claiming  to  represent  tlie  construction  company,  permitted  tlie  withdrawal 
and  return  of  the  bid  to  the  company  witliout  consideration  or  passing  upon 
it,  and  thereafter  made  the  award  to  other  companies.  The  plaintiff,  as  a 
tax-payer,  brought  an  action  under  chapter  673,  Laws  1887,  to  restrain  the 
defendants  from  executing  any  contracts  with  any  of  the  other  electric  light 
companies  under  the  contracts  so  awarded.  The  motion  to  continue  the  in- 
junction was  denied,  on  the  ground  that  the  action  was  collusive,  and  lacked 
the  essential  element  of  good  faith.  An  examination  of  the  papers  presented 
to  the  court  at  special  term  leads  us  to  the  conclusion  entertained  by  tlie 
learned  judge  who  lieard  the  motion.  At  the  time  of  making  the  bid,  the 
New  York  Electric  Construction  Company  was  a  mere  paper  company,  hav- 
ing no  plant,  no  wires  by  wliicti  the  service  in  the  bid  could  have  been  per- 
formed, nor  any  authority  to  place  electric  conductors  In  the  street  either 
above  or  under  ground ;  and  u^on  the  argument  it  was  admitted  on  the  part 
of  the  appellant  that  the  bid  was  put  in  for  the  purpose  of  securing  to  tliat 
company  certain  concessions  from  the  competing  companies,  which  were 
agreed  to  by  tliem,  but  subsequently  repudiated.  From  papers  presented  to 
the  judge  below,  it  is  apparent  that  the  action  was  well  under  way  before  the 

lAfflrming  2  N.  Y.  Supp.  637. 
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plaintiff  had  any  connection  with  it.  An  examination  had  been  tnken  in  an- 
other proceeding,  which  was  apparently  contemplated  to  be  commenced  lu  the 
name  of  William  B.  Lynch,  but  which  was,  as  far  hs  we  know,  never  brought. 
The  complaint  was  all  in  type-writing,  except  the  name  of  the  plaintiff,  which 
was  written  in  evidently  after  the  complaint  itself  had  been  framed.  The 
principal  affidavit  relied  on  to  sustain  the  injunction  was  made  by  the  vice- 
president  of  the  Electric  Construction  Company,  and  there  is  strong  reason 
to  suspect  that  that  company,  and  not  the  plaintiff,  is  the  real  party  in  inter- 
est here.  This  being  so,  we  think  the  judge  below  properly  refused  to  con- 
tinue the  injunction,  in  the  exercise  of  a  sound  discretion,  and  he  was  well 
supported  by  the  authority  of  Hull  v.  Ely,  2  Abb.  N.  C.  441. 

Having  arrived  atthls  conclusion,  it  is  unnecessary  at  this  time  to  examine 
the  question  raised  as  to  wheth'-r  or  not  the  defendants  were  justified  in  re- 
turning to  the  Electric  Construction  Company  the  bid  and  the  check  which 
had  been  deposited  with  it,  concerning  the  legality  of  which  we  express  no 
opinion.    The  order  appealed  from  should  be  affirmed,  with  costs. 


Fischer  et  al.  v.  Reillt  et  al.  . 

(Comrncm  PUaa  of  New  York  CUy  and  County,  Oeneral  Term.    February  4, 1889.) 

Trial — Verdict — Amekdmext — Stipulation. 

An  undisputed  item  of  plaintiff's  case  having  been  overlooked  by  both  parties, 
and  a  general  verdict  for  defendant  having  been  returned,  plaintiff  cannot  complain 
of  the  amendment  of  the  verdict,  and  the  rendition  of  judgment  tor  him  for  such 
item,  under  defendant's  stipulation  and  an  order  of  the  court 

Appeal  from  city  oonrt,  general  term. 

Action  by  John  Fischer  and  another  against  John  J  Reilly  and  another. 
A  general  verdict  was  returned  for  defendants.  Flalntiffa'  motion  for  new 
trial  was  "granted,  unless  the  defendants  stipulate  to  change  and  amend  the 
verdict  *  •  *  so  that  it  would  appear  to  have  been  rendered  in  favor  of 
plaintiffs  for  $20  and  interest,"  and  was  denied  in  the  event  that  such  stipu- 
lation should  be  made.  Defendants  stipulated  accordingly,  and  judgment 
was  entered  for  plaintiffs  for  $21.85.  The  judgment  and  order  were  affirmed 
at  the  general  term  of  the  city  court,  and  plaintiffs  appeal. 

Argued  before  McAdam,  C.  J.,  and  Ehrlich  and  Nehrbas,  JJ. 

Abram  Kling,  for  appellants.    John  Whalen,  for  respondents. 

P£K  Curiam.  It  is  manifest  from  tbe  case  that  the  undisputed  item  of 
$20  was  overlooked  on  the  trial  by  both  parties,  and  for  this  the  plaintiffs 
were  as  much  in  fault  as  the  court  or  tbe  defendants.  After  the  verdict  had 
been  rendered,  and  the  oversight  was  called  to  the  attention  of  the  court,  it 
promptly  corrected  the  error,  as  it  had  the  power  to  do.  Burtians  v.  TihbiU, 
7  How.  Pr.  21 ;  Van  Schoening  v.  Buchanan,  14  Abb.  Pr.  185;  Clark  v.  Rich- 
ard*, 3  £.  1).  Smith,  89.  The  fact  that  this  changed  tbe  general  verdict  for 
the  defendants  into  a  specific  judgment  in  plaintiffs'  favor  is  to  the  advantage 
of  the  latter,  and  they  cannot  complain  of  it;  especially  as  we  cannot  see  how 
the  oversight  of  the  court  in  respect  to  this  item  in  any  way  influenced  the 
jury  on  the  other  questions  involved  in  the  case,  or  that  any  error  was  com- 
mitted by  the  court  in  its  charge  as  to  the  other  property  in  controversy.  The 
judgment  and  order  must  therefore  be  affirmed,  with  costs. 


BioK  V.  Bebsb. 

(Supreme  Ooitrt,  Oeneral  Term,  Firit  Department    January  28, 1889.) 
1.  Oirrs — Causa  Mortis — Evidence — Province  of  Jurt. 

The  defense  to  an  action  for  the  possession  of  securities  was  that  they  were  • 
donatio  mortis  caitaa  by  plaintiff's  intestate  to  defendant.   The  latter  testmed  that 
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deceased  gave  ber  a  pocket-book  containing  tbe  securitlies.  A  witness  testified  that 
dnring  tbe  illness  of  deceased  be  told  defendant  to  keep  the  pocket-book,  and  what 
was  in  iv,  that  it  all  belonged  to  ber,  and  tbat  stae  shonld  use  them  for  heiself,  if 
anything'  happoned  to  bim.  This  witaiesa  was  impeoahed  b j  evidenoe  of  statemants 
atTaciaaoewuh  hia  testimony.  Deceased  bad  stated  tbat  he  intended  to  take  cars 
of  defendant,  and  to  do  well  by  her;  she  baving  rendered  him  service.  Held,  tbat 
a  verdict  for  plaintiff  was  warranted  by  the  evldenoe.' 

t,  WlTSBSS'-C&imiTBllOT— TK4N8ACT10KB  WFTH  DEOEDEITTS. 

Under  Coda  Civil  Fteo.  K.  Y.  {SiSa,  prohibiting  a  t>arty  to  an  action  by  or  agaimA 
the  repi«aentat4ve.af  ikdeeeased  person  from,  testifying  to  any  personal  tranaaotion 
with  deceased,  defendant  is  incompetent  to  prove  whether  she  kept  the  pocket-book 
and  securities  fbr-tlle- deceased  or  not. 
9.  Bams— BiAsnfAiioiii— Itapa'ACBMEKT. 

After  a  wltnaia'baa  denied'  makiug  certain  statements  relative  to  th«  matters  tes- 
tified toby  him,,aad.evidsnce  is  introducedtendlug  to  prove  that  ha  did  make  them,. 
It  is  not  error  to  refuse  to  allow  the  witness  to  repeat  hia  denial. 
4.  Tbiai.— BioHT  TO  Open  Aim  Close. 

Where  material  allegations  in  tbe  complaint  are  denied  by  tbe  answer,  defendant  is 
not  entitled  to  open  and  conclude  the  evidence  and  argument. 
6.  Same — 'Exaixaoa  or  TIbsiiicoiit — ^HABKiiEsa  Sbrob. 

Where  a  party  is  not  permitted  to  answer  a  Question  as  a  witness,  on  the  erroneous 
assumption  tbat  it  related  to  a  transaction  had  personally  wttfa  tbe  adverse  party's 
intestate,  and  hence  incompetent  nnder  Code  Civil  Proo.  H.  Y. )  8S9,  but  aftenmds 
testifies  to  tbe  sam9  matters,  tbe  error  is  harmless. 

C  &AMB— BVXDBHOB  EA.VORABIA  TO  ObJEOTOB. 

The  admission  of  evidence  of  a  payment  on  one  of  the  bonds  in  suit  is  not  error 
of  which  defendant  could  complain,  it  being  rather  beneficial  to.  her  than  otberwiseL 

Appeal  fnmr.cireuit  court,  17ew  YOTk  county. 

Action'  byCrevhtM-d  H.  Bick,  administrator,  etc.,  against  Catherine  Beese. 
to  recover  certain  securities,  alleged  to  belong  to  the  plaintitFas  such  admio- 
istrator.    Verdict  and  judgment  for  plaintiffs  and  dafendant  appeals. 

Argued  bMfore  Tam  Boctnt,  P.  J.,  and  Baniels  and  BARixBirr,  JJ. 

Joitatlian,MaraftaU,tarap^ltkai.  GhaunoeySfiaffartkitd  Qeorg»H.  Kraaht, 
for  respondbnl;. 

DANIBL8.  J.  The  action  was  brought  to  recover  the  possession  of  govern- 
ment bandstand  a  bond  and  mortgage  owned  by  the  deceased  intestate  in  his 
life^timo.  Prior  to  ths  time  of  his  decease  these  securities  passed  into  the 
possession  of  the  dflf»ndant,  and.  by  way  of  defense  to  tbe  action,  it  was  ai> 
leged  in  liar  betialf  that  they  were  given  to  ber  by  the  intestate  in  expectation 
of  his  impending  decease.  He  was  at  that  time  confined  to.  bis  residence  by 
an  illness,  which  soon  afterwards  resulted  in  his  death ;  and  these  securities 
wwe  at  that  tim»  in  the  possession  or  subject  to  the  control  of  tbe  defendant. 

To  maintain  tlie  defense  it  was  indispensable  tliat  the  defendant  should 
prove,  as  a  fact,  that  these  securities  had  been  so  donated  to  her  by  the  intes- 
tate in  view  of  his  approaching  decease.  When  they  were  demanded  from  her 
on  behalf  of  the  administrator,  she  asserted  the  fact  to  be  that  they  had  been 
so  given  her  by  the  intestate;  and  to  that  extent  this  assertion  was  evidence  in 
her  favor.  And  in  the  course  of  her  examination  as  a  witness  in  the  action 
she  also  stated  that  the  intestate  gave  her  the  pocket-book  containing  these 
securities.  But  she  did  not  state,  and  was  not  comp>etent  as  a  witness  to  tes- 
tify, that  they  were  given  to  her  by  him  to  vest  her  with  the  title  to  them  in 
tbe  event  of  his  decease  from  the  illness  by  which  he  was  at  that  time  affected. 
Her  evidence  went  no  further  than  to  show  the  manner  in  which  she  bad  be- 
come possessed  of  the  pocket-lM>ok  containing  the  securities.  To  prove  tliat  a 
gift  of  tbe  securities  had  in  fact  been  made  to  ber,  reliance  was  mainly  placed 
upon  the  evidence  of  Valentine  liendle.  He  testified  that  he  was  present  on 
one  occasion  during  the  illness  of  the  intestate,  when  the  latter  asked  the  de- 
fendant if  she  had  got  his  pocket-book  yet,  and  she  replied  tliat  she  bad,  and 

>  As  to  what  constitutes  a  valid  gift  causa  mortis,  see  Van  Fleet  v.  IfoCam,  3  N.  T. 
6u9p.  675,  and  note. 
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went  out  of  the  room,  and,  apon  returning,  showed  it  to  him.  Then  the  wit- 
ness testifled  that  the  intestate  said :  "  All  right,  keep  it.  What  is  in  thei«— 
them  ]ia()ers  and  everTthing — belong  to  you.  Keeptliem.  If  anything  aliould 
happen  to  me,  use  them  for  yourself.  They  belong  to  you."  And  l^ia  evio 
dence  was  again  repoMted  by  the  witness,  in  the  further  progress  of  bis  exami- 
nation ;  and  it  did  tend  directly  to  establish  such  a  gift  ctf  the  securitiea  as  was 
relied  upon  for  a  defense  to  the  action.  But  lie  was  interrogated  in  liis 
croBS-examinatloa  as  to  whether  he  bad  not  stated  to  Oustave  Y.  Heinrich 
about  four  months  prior  to  the  trial,  and  in  the  store  of  the  latter,  that  he 
knew  nothing  atwut  the  poekeUbouk,  or  the  bond,  or  the  bond  and  mortgage 
of  this  propwty,  and  did  not  know  anything  about  it.  He  denied  having  mttde 
this  statement;  and,  after  the  close  of  tlie  evidenoe  for  the  defendant,  Hein- 
rich was  pat  upon  the  stand,  and  testified  that  he  had  a  conversation  with 
Bendle,  in  which  he  said  tliat  he  did  not  know  anything  about  the  bonds  or 
about  the  woman.  This  was  a  direct  contradiction  of  tin  testimony  of  Bendle 
upon  a  very  matwial  oircumstance  in  the  case,  and  it  tended  to  reduce  the 
oredit  which  the  jury  would  ottwrwise  have  Immh  entitled  to  give  to  liis  evi- 
dence as  a  witness. 

There  was  other  evidence  in  the  case  concerning  statements  made  by  the 
intestate  that  he  intended  to  take  care  of,  or  do  well  by,  the  defendant;  and 
also  showing  tlie  servioes  that  she  and  her  daughter  had  rendered  to  the  intes- 
tate in  managing  and  taking  eare  of  his  property  and  his  residence.  But  this 
evidence  was  only  indirectly  oonaaoted  with  tiie  oonbroTersy  between  the  par- 
ties. It  tended,  at  the  most,  to  disclose  a  probability  that  the  intestate  would 
give  a  portion  of  his  property  t«,  or  otherwise  previda  for,  tiie  defendant,  for 
her  services  and  attention.  Tha  evidence  upon  which  Um  fact  depended  that 
he  did  make  such  a  provision  for  her,  was  obtained,  in  the  manner  already 
mentioned,  from  herself  and  this  witness  Bendie;  and  that,  with  the  other 
testimony  in  the  ease,  presented  no  more  than  »  question  of  fact,  to  be  deter- 
mined by  the  jury,  involving  the  making  of  this  alleged  gift.  They  discredifasd 
this  evidence,  and  found  against  the  title  set  forth  by  way  of  defense  to  the 
action;  and  having  found  the  faot  in  this  maaner,  upon  evidence  permit- 
ting that  eonclusion  to  be  adopted,  the  verdict  of  the  jury  cannot  be  disturbed 
upon  the  alleged  ground  that  it  was  against  the  weight  of  the  evidence.  The 
case  was  submitted  to  the  jury  very  cleafriy  and  impartially,  and  no  exceptions 
were  taken  to  the  directions  given  to  them  by  tdie  judge  presiding  at  the  trial. 

There  were  exceptions,  however,  to  rulings  made  by  the  court  in  the  course 
of  the  trial,  which  have  been  relied  upon  as  sustaining  the  appeal  from  both 
the  judgment  and  the  order.  At  the  opening  and  also  at  the  close  of  the 
ease  the  defendant's  counsel  insisted  tliat  he  was  entitled  to  the  aifirmative, 
both  in  giving  evidence  and  submitting  the  case  to  the  jury.  But  he  clearly 
was  in  error  in  titking  this  position,  for  the  answer  denieid  raatorial  allega- 
tions contained  in  the  plaintiff's  complaint  which  it  was  necessary  to  meet  by 
proof  before  the  plnintilT  could  safely  rest  the  case.    . 

While  the  defendant  was  under  examination  as  a  witness,  and  when  she 
was  interrogated  as  to  the  time  of  her  coming  to  this  country,  an  objection 
was  taken  to  her  competency  to  testify  under  section  829  of  the  Code  of  Civil 
Procedure,  and  this  objection  was  sustained  by  the  court.  But  it  is  entirely 
evideut  that  it  was  not  intende<l  by  the  ruling  to  which  the  exception  was 
then  taken  to  wholly  exclude  this  witness  from  testifying  in  the  case,  for  her 
testimony  was  continued  afterwards  at  length  and  in  detail;  and  only  so  much 
of  her  proposed  evidence  as  related  to  the  statements  of  the  intestate,  or  trans- 
actions with  him,  was  excluded  by  the  court;  and  that  corrected  the  ruling, 
and  applied  as  it  should  be  the  rule  prescribed  by  this  section  of  the  Code.  She 
was  also  asked  how  she  came  by  the  bonds  and  the  securities,  and  lier  answer, 
upon  a  general  objection,  making  no  reference  to  her  incompetency,  was  ex- 
cluded by  the  court.    But.  for  a  similar  reason,  this  exception  can  be  of  no 
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service  to  the  defendant;  for,  in  the  courae  of  her  further  examination,  she 
lestiQed,  without  objection,  that  the  intestate  handed  her  the  pocltet-book,  and 
tliat  she  saw  no  money  in  it  when  he  gave  it  to  her.  ■  Slie  was,  upon  »  like 
objection,  at  first  prevented  from  answering  the  question  whettier  she  was  at 
tlie  residence  of  the  intsstate  at  his  request  or  on  her  own  account;  but  stie 
was  afterwards  permitted  to  testify,  on  the  cross-examination,  tliat  she  went 
there  because  of  a  telegram  received  by  lier  from  lier  daughter.  Whether  the 
intestate  paid  her  for  her  services  was  not  an  important  fact  in  the  controversy, 
for  no  payment  by  him  was  either  alleged  or  insisted  upon  as  a  fact  in  the 
case.  The  presumption,  accordingly,  was  that  she  liad  not  been  paid,  and  the 
exclusion  of  this  evidence  was  attended  with  no  injury  to  her  defense.  She 
was  not  competent  to  answer  the  further  question  whether  she  kept  tlie 
pocket-book  for  the  intestate  or  nut,  for  it  related  to  a  transaction  between 
herself  and  tlie  deceased;  aud  the  objection  to  this  evidence  was  presented  as 
fully  as  that  was  required  to  be  by  the  case  of  Sanford  v,  Ellithorp,  95  N.  V. 
48.  What  she  did  with  the  pocket-book  it  was  not  material  to  inquire,  inas- 
much as  she  had  already  stated  that  it  was  given  to  her  by  the  deceased,  and 
she  had  retained  it,  as  the  fact  abundantly  appeared  by  other  evidence  given 
in  the  course  of  the  trial. 

The  defendant  also  excepted  to  the  ruling  allowing  proof  of  the  fact  to  be 
made  that  a  hundred  dollars  had  been  paid  upon  the  debt  secured  by  the  bond 
and  mortgage.  But  this  evidence  was  beneficial  to  herself  rather  tlian  to  the 
plaintifF,  and  the  exception  to  its  admissibility  is  devoid  of  support.  At  the 
close  of  the  trial  the  witness  Bendle  was  called  back  to  the  stand,  and  asked 
whether  he  had  the  conversation  with  Heinrich  which  the  latter  stated  he  did 
respecting  the  bonds,  and  in  which  he  told  him  that  he  knew  nothing  about 
them.  This  was  excluded  by  the  court,  and  an  exception  taken  on  behalf  of 
the  defendant.  But  this  exception  can  be  of  no  benefit  to  her,  since  all  that 
she  was  entitled  to  do  was  to  obtain  from  the  witness  any  explanation  that  he 
might  be  able  to  give  concerning  the  evidence  given  by  the  witness  Heinrich. 
An  explanation  it  was  not  proposed  to  obtain  from  him,  but  the  inquiry  was 
whether  he  had  the  conversation  and  made  the  statements  which  Heinrich 
testifled  he  did.  That  Bendle  had  previously  denied  as  broadly  and  completely 
as  he  could  have  done  by  answering  this  question;  and  a  repetition  of  that 
denial  would  plainly  have  been  of  no  benefit  to  the  defendant. 

There  were  other  exceptions  taken  to  the  rulings  of  the  court  coDceming 
the  evidence,  but  neither  of  them  has  been  found  to  stand  upon  any  substan- 
tial legal  ground;  and  it  is  accordingly  unnecessary  to  examine  them  in  detail 
for  the  disposition  of  the  case.  It  is  sufiicient,  in  conclusion,  to  add  that  for 
no  reason  would  the  court  be  justified  insetting  aside  the  verdict  or  reversing 
the  judgment  wlilch  has  been  recovered,  but  both  the  judgment  and  tbeorder 
should  be  affirmed,  with  costs.    All  concur. 


Drake  v.  Drake  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  18S9.) 

PowitRs — ^Testamentary  Powers — Appointment — "Lawful  Issuh.  " 

Testator  gave  a  power  of  appointment  to  his  adopted  daughter,  who  was  generally 
regarded  as  bis  illegitimate  child,  fiis  sisters  and  their  children  did  not  txoat  her 
with  affection,  at  which  testator,  who  was  very  fond  of  her,  was  angry,  and,  betora 
malcing  his  will,  he  said  that  he  would  "  make  a  lady  of  her  in  spite  of  them. "  She 
was  younger  than  most  of  his  sisters'  children,  and  would  therefore  more  prot>ably 
receive  care  and  attention  from  the  grandchildren  than  the  children  of  testator's 
sisters,  if  she  should  live  to  old  age.  Testator  devised  to  her  for  life,  and  after 
her  death  to  such  of  her  lawful  issue  as  she  should  appoint.  In  default  of  appoint- 
ment, the  estate  was  limited,  after  her  death,  to  her  lawful  issue  in  fee,  in  equal 
shares;  but,  if  such  issue  should  be  of  unequal  degrees  of  consanguinity,  the  issue 
of  a  deceased  parent  was  to  take  the  share  the  parent  would  have  taken  if  liv- 
ing.   Tlie  ninth  clause  provided  that,  if  said  daughter  should  die  without  iasae. 
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'': "~  she  should  have  power  to  appoint  the  property  devised  to  any  of  testator's  sisters, 

i:.-' :  "or  to  all  or  any  of  the  lawful  issue"  of  them,  in  such  shares  as  she  should  deem 

\ .  7.  proper.    She  died  without  issue,  and  by  will  appointed  the  property  to  the  grand- 

^ . . '  children  of  testator's  sisters;  their  parents  then  being  living.    Held,  that  in  view 

" ' ' '  of  the  facts  of  the  case,  and  of  the  context  of  the  will,  the  "  issue  "  of  testator's  sis- 

'V.  :■  ten  mentioned  in  the  ninth  clanse  included  any  of  their  descendants,  and  the  ap- 
pointment was  valid. 

-" '  Action  by  Lawrence  Drake  againat  Samuel  Drake  and  others,  to  construe 

I'l -'  the  will  of  James  Drake,  deceased,  by  which  a  power  of  appointment  was  given 
m--  to  Mary  Hopeton  Drake.  The  latter  exercised  the  power  by  last  will,  which 
:;ir'         ia  construed  in  Wetmore  v.  Institution,  ante,  179. 

Joseph  H.  Choate  and  William  V.  Rotoe,  for  plaintiff.    James  C.  Carter, 
!r:  :■        A.  P.  Crane,  and  John  T.  McKemie,  for  defendants. 

I  v  .-  Inoraham,  J.    The  question  presented  in  this  action  is  a  very  narrow  one, 

'.£  and  its  determination  depends  upon  the  meaning  to  be  given  to  the  words 

ri-.  "lawful  issue,"  as  contnined  in  the  power  of  appointment  given  by  the  testa- 
i^t-.  tor,  James  Drake,  to  liis  adopted  daughter,  Mary  Hopeton  Drake,  by  the  ninth 
..ii!!.-.  clause  of  his  will.  The  word  "issue"  was  given  by  the  early  English  cases  a 
broad  meaning,  and  in  its  primary  sense  tis  co-existent  and  synonymous  with 
;(^:f:  "descendants."  Thnsin2Jarro.  Wills.  828,  it  is  stated:  "  The  term  embraces 
f^3  descendants  of  every  degree,  and,  unless  restricted  by  the  context,  cannot  be 
].j;^  said  to  apply  to  descendants  at  a  given  period."  In  the  late  case  of  Ralph  v. 
;,.,  Carrick,  11  Ch.  Div.  886,  Brett,  L.  J.,  says:   "In  ordinary  parlance,  the 

[3*  A  prima  facie  meaning  of  •  issue '  is  *  children ; '  in  legal  documents,  its  prima 
facie  meaning  is  'descendants.'"  In  Cannon  v.  Rueastle,  8  C.  B.  876, 
Maule,  J.,  says:  "Issue  lias  two  senses, — one  comprehending  all  descend- 
ants, and,  if  there  be  anything  to  show  that  it  does  not  mean  that,  then  it 
means  immediate  issue, — children;"  and  in  the  case  of  PaZmer  v.  Horn,  84 
X.  Y.  519,  the  role  is  stated  as  follows:  "The  word  <  issue'  is  an  ambiguous 
term.  It  may  mean  descendants  generally,  or  merely  children;  and  whether 
in  a  will  it  shall  be  held  to  mean  the  one  or  the  other  depends  upon  the  inten- 
tion of  the  testator,  as  derived  from  the  context  or  the  entire  will,  or  such  ex- 
trinsic circumstances  as  can  be  considered.  *  *  *  In  England  at  an  early 
day  it  was  held  in  its  primary  sense,  when  not  restrained  by  tbe  context,  to 
be  co-exfensive  and  synonymous  with  'descendants,'  comprehending  objects 
of  every  degree.  But  it  came  to  be  apparent  to  judges  tliere  that  such  a 
sense  given  to  the  term  would  in  most  cases  defeat  the  intention  of  the  testa- 
tor; and  hence  in  the  latter  cases  there  is  a  strong  tendency,  unless  restrained 
by  tbe  context,  to  hold  that  it  has  the  meaning  of  •  children.'  It  will  at  least 
be  held  to  have  such  meaning  upon  a  slight  indication  in  other  parts  of  the 
will  that  such  was  the  intention  of  the  testator."  My  understanding  of  the 
rule,  as  stated  in  this  and  the  other  cases  cited,  is  that,  while  the  word  in  its 
prima  facie  significance  is  synonymous  with  "descendants,"  the  meaning  to 
be  given  to  it  will  depend  upon  the  intention  of  the  testator,  as  ascertained 
by  the  context,  or  other  facts  and  circumstances  that  can  be  considered;  and 
unless  there  is  some  slight  indication  that  the  testator  intended  to  use  the  word 
in  its  restricted  sense,  it  will  be  construed  to  mean  "descendants"  generally. 
By  the  seventh  clause  of  the  will  tli«  testator  gave  to  Mary  Hopeton  Drake,  his 
adopted  daughter,  11  houses  and  lots  for  her  natural  life.  By  the  eighth  clause 
the  testator  provides  that,  in  case  the  said  Mary  Hopeton  Drake  shall  leave 
lawful  issue  surviving  she  shall  have  power  to  devise  or  appoint  by  her  last  will 
and  testament, or  by  any  instrument  in  writing  executed  under  her  hand  and 
seal  in  the  presence  of  two  or  more  witnesses,  the  said  11  houses  and  lots  of  land 
to  all  or  any  or  either  of  said  issue  as  she  may,  in  her  discretion,  think  proper, 
and  in  such  share  or  proportion  as  she  may  think  proper;  and  it  is  then  pro- 
vided as  follows:  "And  in  default  of  making  such  devise  or  appointment  I 
give  and  devise  the  eleven  houses  and  lots  of  htnd  herein  lastabove  mentiom  d 
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to  the'  said  Mary  Hopeton  Drake  during  her  natural  life,  to  tier  said  lawful  is- 
sue from  and  immediately  after  her  death  forever;  and  if  such  issue  slionld  con- 
sist of  more  than  one  person,  and  should  be  of  equal  degrees  of  consanguinity, 
tt>en  the  said  estate  thereby  given  and  devised  to  them  is  to  be  divided  among 
them  in  equal  shares;  but  if  such  Issue  should  consist  of  persons  of  nnequ^ 
degrees  of  consanguinity,  then  the  issue  of  any  deceased  parent  shall  take  the 
«hare  which  thesaid  parent  of  such  issue  would  have  taken  if  he  or  she  had 
been  then  surviving."  The  ninth  clause  is  as  follows:  "Ninth.  In  case  of 
the  death  of  the  said  Mary  Hopeton  Drake  without  leaving  lawful  issue  sur- 
viving at  the  time  of  her  decease,  then,  and  iu  such  case,  I  give  and  devise  to 
her  full  power  and  authority  to  devise  or  appoint  by  her  last  will  and  testa- 
ment in  writing,  executed  by  her  in  the  manner  hereinbefore  mentioned,  the 
said  11  houses  and  lots  of  land  therein  last  above  mentioned,  and  each  and 
«very  of  them,  to  all  or  any  (»:  either  of  my  Bistera,  Susan  Ann  Drake,  Sarah 
Ann  Lawrence,  and  Mary  M.  Keeae,  or  to  all  or  any  or  either  of  the  lawful  issue 
■of  my  sisters,  from  and  after  the  death  of  the  said  Mary  Hopeton  Drake,  for- 
ever tliereaftar,  and  in  suoh  shares  and  proportions  as  she  may  think  proper, 
and  in  such  case  I  hereby  give  and  devise  the  same  in  accordance  with  sucli 
devia»ot  appointment. "  The  said  clause  also  contains  a  devise  to  the  sisters, 
•or,  in  case  of  thair  deatb,  to  their  issue.  In  equal  shares,  in  case  no  appoint- 
<nent  is  made. 

Mary  Hopeton  Drake  died  unmarried  and  without  issue,  leaving  a  last  will 
and  testament,  wtierebysheattempted  to  execute  the  power  given  by  the  ninth 
misuse  of  the  will,  as  to  several  of  the  said  11  lots  of  land,  in  favor  of  the 
grandcliiUren  of  the  sisters  of  James  Drake,  ttie  testator;  the  parents  of  the 
persons  in  whose  favor  the  power  was  exercised  being  at  the  time  of  the  death 
•o<  Mary  Hopeton  Drake  still  alive.  It  is  olaimed  by  the  plaintitC  that  the  ap- 
pointment by  Mary  Hopeton  Drake,  under  this  power,  in  favor  of  the  graml- 
■children  of  Uie  sisters  named,  was  unauthorized  and  invalid,  imder  the  terms 
■of  the  will  of  Jamas  Drake,  during  the  life-time  of  the  parents  of  the  persons  in 
whose  favor  the  power  was  exercised;  and  that  the  words  "lawful  Issue"  aa- 
tltorized  an  appointment  to  t  he  oltildren  of  the  sisters  of  James  Drake,  and  not  to 
■tile  gramlchildren.  The  only  question  to  determine  is,  which  of  tite  meanings 
l>efore  indicated  is  to  be  given  to  the  words  "lawful  issue,"  contained  in  the 
powerof  appointment  above  mentioned  ?  It  will  be  noticed  that  the  words  "law- 
ful issue"  were  used  by  the  testator  three  times  in  the  ninth  clause  of  the  will. 
The  first  i  nstance  is  when  he  refers  to  the  issue  of  the  life-tenants,  and  by  refer- 
•ence  to  the  eighth  clause  it  will  be  seen  that  tie  used  the  words  "  lawful  issue"  in 
this  connection  as  synonymous  with  "descendants;"  for  by  tlie  eighth  clause  he 
gi  ves  the  property  to  Mary  Hopeton  Drake's  said  lawful  issue,  and  then  provides 
that  if  such  issue  shall  consist  of  more  than  one  person,  and  shall  be  of  equal 
d^rees  of  consanguinity,  then  the  estate  given  to  them  is  to  be  divided  among 
them  in  equal  shares;  and  if  suoh  issue  shall  consist  of  persons  of  unequal  de- 
gree of  eonaanguinity,  then  the  issue  of  any  deceased  parent  shall  take  the 
£h<tre  which  the  said  parent  of  such  Issue  would  tiave  taken  if  he  or  she  bad 
been  then  surviving. 

It  would  be  impossible  to  restrict  the  meaning  of  the  words  "lawful  issue," 
as  used  in  the  eighth  clause  of  tlie  will,  to  the  children,  because  children  could 
not  be  of  unequal  degrees  of  consanguinity.  The  words  "lawful  issue"  are 
also  used  at  the  end  of  the  ninth  clause,  where  provision  is  made  in  case  of 
the  failure  of  Mary  Hopeton  Drake  to  exercise  the  power  of  appointmentcon- 
ferred  upon  her,  and  there  the  words  "lawful  issue"  are  not  used  as  being 
synonymous  with  "children;"  the  intent  being  that  the  descendants  of  each 
sister  should  take  the  share  that  the  sister  would  have  taken  bad  she  been  liv- 
ing. The  power  of  appointment  is  nut,  however,  a  provision  whereby  the  tes- 
tator himself  exercises  the  discretion  as  to  the  persons  to  whom  the  property 
shall  vest.     He  there  creates  a  class  among  whom  he  authorizes  his  adopted 
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4«ughter  to  diatiibiite  the  property  loft  to  her  for  lUe.  The  dweretion  as  to 
the  person  in  th£  class  to  whom  the  properfejr  shaQ  go  is  to  be  exenciaed  hy  the 
'danghter.  Within  the  class  named  she  is  given  abaolnte  discretion.  Shecitn 
-give  tiie  property  to  all  or  any  of  his  sisters,  or  to  all  or  either  of  the  law- 
ful iaeae  of  his  slBterB,  and  in  snch  shares  and  proportiooB  as  she  may  tiiink 
pfoper.  It  was  not  the  share  of  the  parent  that  tlie  issue  of  eitlier  of  his  sis- 
ters were  to  take,  becatise  the  daughter  oould  entirety  ignore  the  testator's 
msters,  and  devise  to  one  or  more  «f  their  issne;  amd  all  the  language  used 
-would  seem  to  indicate  an  intention  of  the  testator  to  give  his  daughter  the 
aaost  unbounded  discretion  as  to  thepenens  within  the olaas designated  by  him 
in  whose  favor  she  should  exercise  the  power;  and  from  the  language  used, 
-and  the  meaning  given  to  the  word  "iaaue"  by  the  testator  by  .the  eighth  clause 
<oC  the  will,  BO  far  as  there  is  any  indication  of  hia  intention,  it  is  that  the  tes- 
tator intended  to  include  within  the  class  to  whom  his  daughter  had  power  to 
'4li8pase  of  the  property  his  sisters  or  their  descendants.  If  J  am  at  liberty  to 
«ansider  the  f»:tB  proved  on  the  trial  as  to  ths  cirpuraatances  under  wjiich  the 
rmiil  was  made,  they  would,  I  think,  go  to  coDflrm  this  construction. 

Mary'Hopeton  Drakes  the  appointee  of  the  power,  had  been  adopted  by  the 
ttestator,  azid  it  was  understood  in  his  family  that  she  was  his  iil^itimate 
<4laughter.  He  had  riways  displayed  great  affection  for  her,  and  she  had  not 
been  treated  by  the  tester's  aisteis  and  their  children  with  the  cordial- 
ity and  affection  which  they  had  shown  towards  each  other.  Une  of  the  wit- 
.nesses  says  that  once,  when  the  testator  was  angry  in  regard  to  what  he  consid- 
ered the  ill  treatment  of  his  daughter,  he  said  he  "  would  make  a  lady  of  her  in 
diplte  of  them;"  and  this  ^as  in  1865  or  1H66,  bctfore  the  will  was  made.  It 
-was  argued  by  the  plaintiff  that  it  was  to  eampel  a  recognitiaa  of  the  testa- 
tor's daughter  from  his  sisters  and  their  children  that  this  discretion  waa 
^iveo  to  his  daughter.  But  the  evidenoe  is  that  hie  daughter  was  younger 
^tan  most  of  his  sisters'  children ;  and,  assuming  that  she  wonld  live  to  the 
■age  when  she  would  require  care  and  attention,  she  wonld  be  much  more 
likely  to  receive  it  from  the  sisters'  grandchildren  than  from  the  sisters'  chil- 
•dren.  It  could  not  be  determined  until  tlie  daughter  had  reached  middle  life 
whether  or  not  she  would  have  children  of  her  own  to  whom  nnder  the  will 
4be  property  would  then  go,  and  it  was  to  a  period  after  middle  life  of  the 
slaughter  that  the  testator  must  have  looked  forward  when  he  vested  this  dis- 
<cretion  In  his  daughter.  Considering  the  whole  will  and  the  circumstances 
j>rov6d,  I  can  see  no  indication  that  the  testator  intended  to  limit  ttte  disere- 
iion  vested  in  his  adopted  daughter  to  the  ^ildren  of  tiis  sisters,  bat  <t  would 
■appear  to  have  been  his  intention  that  it  should  include  the  descendants  ctf  his 
-sistera.  I  am  therefore  of  the  opinion  that  the  execution  of  thC'  power  of  ap- 
pointment was  valid,  and  that  there  should  be  judgmant  aoooidingljr.  The 
Judgment  should  be  settled,  on  notice. 


Powell  v.  New  Yobe  Cbst.  &  H.  B.  B.  Co. 
(Supreme  Court,  Special  Term,  Oneida  Countu.    Hay,  X888.) 

Ctoers— OouBT  of  Appbau— Term  Fees. 

The  court  of  appeals  of  New  York  holds  but  one  term  a  year,  beginning  with  the 
Jaonary  session.  A  cause  waa  placed  on  the  calendar  in  May,  1866,  and  remained 
there  until  it  %vtis  arfrued,  in  December,  1SS7.  Held,  nnder  Code  Civil  Proc.  N.  Y. 
i  8SS51,  Bubd.  5,  providing  that  $10  shall  be  allowed  for  each  term  at  which  a  oause  is 
on  the  calendar,  excluding  the  term  at  which  it  was  finally  diqposed  of,  that  bnt  one 
term  fee  was  taxable. 

Action  by  Thomas  Powell  against  the  New  York  Central  ft  Hudson  River 
Xtailroad  Company,  for  personal  injuries  received  at  a  crossing.  The  court  of 
appeals  affirmed  the  judgment  of  the  general  term  affirming  a  judgment  of 
{nonsuit  entered  by  the  circuit  court.    Plaintiff  now  moves  for  a  new  taxation 
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of  the  costs  of  an  appeal  to  th«  court  of  appeals.  For  opinion  of  court  of  ap- 
peals, see  15  N.  E.  Rep.  891.  Code  Civil  Proc.  N.  Y.  §  3251,  subd.  5.  referred 
to  in  the  opinion,  provides  that  costs  awarded  to  a  party  to  an  action  must  l>e 
at  the  following  rates:  "To  either  party,  upon  an  appeal  to  the  court  of  ap- 
peals, before  argument,  tliirty  dollars;  for  argument,  sixty  dollars;  for  each 
term,  not  exceeding  ten,  at  wlilch  the  cause  is  on  the  calendar,  excluding  the 
term  at  which  it  is  argued  or  otherwise  finally  disposed  of,  ten  dollars." 
W.  T.  Dunmore,  for  plaintifL    /.  Thomas  Spriggs,  for  defendant. 

Mekwin,  J.  The  controversy  on  this  motion  is  over  term  fees  in  the  court 
of  appeals.  This  case  was  placed  on  the  calendar  of  the  court  of  appeals  that 
was  made  up  in  May,  1886,  and  it  there  remained  until  it  was  argued,  in  De- 
cember, 1887.  It  was,  therefore,  on  but  one  calendar.  The  ciises  on  this  sub- 
ject are  not  harmonious.  Palmer  v.  Dewitt,  42  How.  Pr.  466;  Macy  v.  Nel- 
son,  49  How.  Pr.  204;  Whiteman  v.  Leslie,  1  Month.  Law  Bui.  58.  There 
seems  to  have  been  no  formal  assignment  of  terms  in  that  court.  I  am  in- 
formed by  its  clerk  that  it  holds  one  term  a  year,  commencing  with  the  Jan- 
uary session,  and  continuing  through  the  year.  If  so,  the  time  of  making  th« 
calendar  does  not  control.  I  think  the  term  fees  must  be  regulated  on  the 
basis  that  there  is  one  term,  and  only  one,  each  year.  Tliat  will  allow,  in  the 
present  case,  one  term  fee.    Code  Civil  Proc.  §  3251,  subd.  5. 


Savings  Ass'n  of  St.  Louis  v.  O'Bribm. 

(Sujrreme  Court,  General  Term,  Sifth  Department.    January  11, 1888.) 

1.  Corporations — Stockholders — Liability  for  Corporatb  Debts — Conthibotiost. 
1  Wag.  St.  Mo.  c.  87,  art.  1,  g  23,  proTlding  that  "if  any  company  formed  under 
this  act  dissolve,  leaving  debts  unpaid,  suits  may  be  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time  of  dissolution,  without  joining  the  com- 
pany in  such  suit;  and,  if  judgment  be  rendered  and  execution  satisfied,  the  defend- 
ant or  defendants  may  sue  all  who  were  stockholders  at  the  time  of  the  disolution. 
for  the  recovery  of  the  portion  of  such  debt  for  which  they  were  liable, " — creates 
a  personal  liability  on  the  part  of  the  stockholder,  which  may  be  enforced  by  aoom- 
mon-law  action  in  other  states. 
8.  Same — Remedy — Constroctios  of  Statute. 

Where  the  statute  creating  the  liability  prescribes  a  specific  remedy  for  Its  en- 
forcement, such  remedy  is  exclusive. 
8.  Same— Unpaid  Stock — ^Who  may  Recover  on  Dissolution. 

The  right  to  recover  unpaid  subscriptions  for  stock  vests  on  dissolution  in  the  of- 
ficers, who  by  statute  represent  the  corporation,  and  not  in  creditors,  unlesa  other- 
wise provided. 
4.  Statute — Construction— Decisions  in  State  op  Bnaotmsnt. 

The  construction  placed  upon  a  statute  of  a  state  by  its  ovra  courts  wlU  be  followed 
by  the  courts  of  other  states  in  similar  cases. 
6.  Pleading — Demurrer — Alleoino  Laws  of  Another  State. 

In  an  action  in  a  foreign  state  an  averment  as  to  the  meaning  of  a  statute  as  con- 
strued by  the  courts  of  the  state  of  its  enactment  is  admitted  by  demnrrer. 

Appesil  from  special  term,  Steuben  county. 

Action  by  the  Savings  Association  of  St.  Louis  against  Edward  W.  O'Brien, 
administrator  of  John  W.  Conlogue,  to  enforce  the  personal  liability  of  de- 
ceased aa  stockholder  in  the  Illinois,  Missouri  &  Texas  Railroad  Company. 
Defendant  appeals  from  a  judgment  overruling  his  demurrer  to  the  complaiut, 
which  was  upon  the  following  grounds:  (1)  That  the  court  has  no  jurisdic- 
tion of  the  subject  of  the  action;  (2^  that  the  complaint  does  not  state  facts 
sutlicient  lu  constitute  a  ciiiise  of  action;  (3)  that  the  complaint  does  not  statt.' 
facts  sulflcient  to  constitute  a  cause  of  action  in  favor  of  the  plaintiff  against 
the  defendant. 

Argued  before  Barkkk.  P.  J.,  and  Haight,  Bradlet,  and  Dwigrt,  JJ. 

George  T.  Spencer,  for  appellant.    F,  A.  Williams,  for  respondeat. 
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.  Barker,  P.  J.  The  defendant's  intestate  died  in  this  state,  the  owner  of 
250  shares  of  the  par  value  of  SlOO  each  of  the  capital  stock  of  the  Illinois. 
Missouri  &  Texas  Uailroad  Company,  a  corporation  orgaiii/.ed  under  the  laws 
of  the  state  of  Missouri.  Tlie  plaintiff  is  a  banlcing  corporation  organized  un- 
der the  laws  of  the  same  state,  and  authorized  to  maintain  actions  at  law  for 
the  purpose  of  collecting  debts  due  it.  The  plaintiff,  in  an  action  prosecuted 
in  the  courts  of  the  state  of  Missouri,  recovered  a  judgment  against  the  said 
railroad  company  for  the  sum  of  $33,973,  upon  which  an  execution  against  the 
property  of  the  defendant  was  issued  in  due  form  of  law,  and  returned  unsat- 
islied,  and  the  said  judgment  remained  wholly  unpaid.  This  action  is  prose- 
cuted for  the  purpose  of  recovering  from  the  defendant,  as  the  administrator 
of  the  estate  of  .lohn  W.  Conlogue,  an  amount  equal  to  the  par  value  of  the 
stock  owned  by  him  at  the  time  of  the  dissolution  of  the  said  corporation,  to 
be  applied  towards  the  satisfaction  of  the  plaintiff's  debt  represented  in  and 
by  the  said  judgment,  upon  the  grounds,  as  claimed  by  the  plaintiff,  that  the 
shareholders  of  the  said  corporation  are  by  the  laws  of  the  stale  of  Missouri 
]>ersonally  liable  to  the  creditors  of  such  corporation  in  an  amount  equal  to 
the  par  value  of  each  share  of  the  capital  stock  owned  by  them.  The  defend- 
ant denies  the  alleged  liability,  and  insists  if  any  liability  whatever  exists 
against  the  stockholders  in  favor  of  the  creditors  of  said  corporation  the  same 
can  only  be  enforced  in  the  courts  of  the  state  of  Missouri,  by  the  laws  of 
which  state  the  liability  was  created. 

The  questions  presented  by  the  demurrer  depend  for  their  solution  upon 
the  proper  construction  to  be  given   to  the  statutes  of  the  state  of  Mis- 
souri relative  to  the  subject;  and  the  plaintiff  has  set  forth  in  his  complaint 
the  provisions  thereof  on  which,  as  he  contends,  the  stockholders'  liability  is 
founded.    The  sections  of  the  statute  set  forth  in  the  complaint  are  contained 
in  chapter  37,  art.  1,  vol.  1,  p.  291,  Wag.  St.,  of  whicli  section  13  is  as  fol- 
lows:   "If  any  execution  shall  have  been  issued  against  the  property  or  effects 
of  a  corporation,  and  if  there  cannot  be  found  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  stockholders  to  an  ex- 
tent equal  in  amount  to  the  amount  of  stock  by  him  or  her  owned,  together 
with  any  amount  unpaid  thereon:  provided,  always,  that  no  execution  shall 
issue  against  any  stockholder  except  upon  an  order  of  the  court  in  which  the 
action,  suit,  or  other  proceeding  shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  sufficient  notice  in  writing  to  the  person 
sought  to  be  charged;  and  upon  such  motion,  such  court  may  order  executioD 
to  issue  accordingly."    Section  22  is  as  follows:    "If  any  company  formed 
under  this  act  dissolve,  leaving  debts  unpaid,  suits  may  be  brought  against 
any  person  or  persons  who  were  stockholders  at  the  time  of  such  dissolution, 
without  joining  the  company  in  such  suit;  and,  if  judgment  be  rendered  and 
execution  satisfied,  the  defendant  or  defendants  may  sue  all  who  were  stock- 
holders at  the  time  of  the  dissolution,  for  the  recovery  of  the  portion  of  such 
debt  for  which  they  were  liable,  and  the  execution  upon  the  judgment  shall 
direct  the  collection  to  be  made  from  property  of  each  stockholder,  respectively; 
and  if  any  numt)er  of  stockholders  (defendants  in  the  case)  shall  not  have 
property  enough  to  satisfy  his  or  their  portion  of  the  execution,  then  the 
amount  of  the  deficiency  shall  be  divided  equally  amongst  all  the  remaining 
stockholders,  and  collection  be  made  accordingly,  deducting  from  the  amount 
a  sum  in  proportion  to  the  amount  of  the  stock  owned  by  the  plaintiff  at  the 
time  the  company  dissolved."    We  think  it  is  substantially  averred  in  the 
complaint  that  the  provisions  of  these  sections  are  applicable  to  all  railroad 
corporations  organized  after  their  adoption  by  the  legislature  of  that  state, 
:iii(l  that  the  railroad  company  in  whicti  the  intestate  was  a  shareholder  was 
created  after  the  said  sections  became  a  law. 

On  thu  argument,  the  learned  counsel  for  the  respondent  conceded  tViat  the 
iciiiedy  given  to  the  judgment  creditors  of  the  corporation  by  the  provisions 
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of  section  13  can  only  be  enforced  in  the  coartB  of  the  state  of  Missoarl,  an(£  • 
in  the  mode  and  by  the  process  therein  prescribed.     This  brings  us  to  the  con- 
sideration of  the  serious  and  important  question  presented  by  the  demurrer, 
whether,  under  section  22,  the  personal  liability  Imposed  on  the  stockholder* 
to  tlie  extent  of  the  par  value  of  the  shares  held  by  them  may  be  enforced  b_r 
tlie  creditors  of  the  corporation  in  a  coramon-law  action  broiiglit  by  them  in 
any  jurisdiction  oatside  of  the  state  of  Missoarl.    The  answer  which  must  be 
made  to  this  question  is  found  in  the  decisions  of  the  courts  of  this  stated,  an 
it  is  against  the  defendant's  contention;  for  it  has  been  frequently  held  under 
similar  statutes  that  a  personal  liability  is  created  on  the  part  of  the  share- 
holder which  may  be  enforced  in  a  common-law  action  in  any  state  where  the 
shareholder  may  be  found.    Every  shareholder  in  a  corporation  is  supposed  t» 
be  cognizant  of  the  provisions  of  its  charter,  and  the  general  laws  of  the  state- 
which  relate  to  his  duties  as  such  shareholder,  and  which  define  the  nature 
and  extent  of  his  liability  to  the  creditors  of  the  corporation.    After  pitying 
for  his  stock  at  the  subscription  or  contract  price  to  be  paid  therefor,  tlie- 
shareliolder  is  under  no  other  pecuniary  obligation  to  the  corporation  or  its 
creditors  unless  the  same  is  imposed  by  some  statute;  there  is  no  further  com- 
mon-law liability  arising  out  of  the  transaction.    If  the  charter  of  the  corpo- 
ration, or  the  general  laws  of  the  state  creating  it,  declare  a  personal  liabiUty 
against  the  shareholders  equal  to  the  amount  of  the  capital  stock  which  may- 
be enforced  in  tlie  name  and  for  the  beneflt  of  any  creditor,  and  does  not  pre- 
scribe the  mode  and  manner  of  enforcing  such  liabilities,  then  the  liability 
follows  the  pei'son  of  the  stockholder,  and  may  be  enforced  as  other  personal 
obligations  are  enforced,  according  to  the  coui'se  of  procedure  existing  in  tlie- 
place  where  the  individual  sought  to  be  charged  is  found.    But  if  the  effect, 
of  the  statutory  provision  is  not  to  charge  the  property  of  the  stockholder  gen- 
erally, but  only  to  an  amount  equal  to  the  stock,  upon  prescribed  conditions,, 
and  by  a  specific  process,  the  remedy  of  the  creditor  must  be  sought  accord- 
ing to  the  terms  and  by  the  means  prescribed  by  the  charter.    Lowry  v.  Jn- 
man,  46  N.  Y.  119.    It  is  a  general  rule  of  law  that  where  a  statute  creates 
a  right  or  liability,  and  prescribes  a  remedy,  such  remedy  is  the  only  one- 
which  can  be  resorted  to  for  the  purpose  of  enforcing  the  liability.     Tb©  legaJ 
questions  involved  in  the  discussion,  whether  the  statute  under  consideration 
creates  a  personal  liability  on  the  part  of  the  shareholders,  and  also  whether 
it  does  or  does  not  prescribe  a  specific  mode  of  process  for  its  enforcement, 
are  stated  in  the  case  of  Pollard  v.  Bailey,  20  Wall.  526,  as  follows:   "The- 
individual  liability  of  stockholders  in  a  corporation  for  the  payment  oi  its- 
debts  is  always  a  creature  of  statute.    At  common  law  it  does  nut  exist.    Tlie- 
statute  which  creates  it  may  also  declare  the  purposes  of  its  creation,  and  pnv 
vide  for  the  manner  of  its  enforcement."    "In  this  the  liability  and  the  rem- 
edy were  created  by  the  same  statute.    This  being  so,  the  remedy  provided  is 
exclusive  of  all  others.    A  general  liability  created  by  statute,  without  a  rem- 
edy, may  be  enforced  by  an  appropriate  common-law  action.    But  where  the- 
provision  for  the  liability  is  coupled  with  the  provision  for  a  special  remedy, 
that  remedy,  and  that  alone,  must  be  employed."  See,  also,  Bank  v.  Frartck- 
lyn,  120  U.  S.  747,  7  Sup.  Ct.  Kep.  757;  Flash  v.  Conn,  109  U.  S.  371, 8  Sup. 
Ct.  Rep.  263;  Corning  v.  MoCullough,  1  X.  Y.  47.    By  section  22,  as  above- 
quoted,  it  is  declared  in  positive  terms  that  when  a  corporation  has  been  dis- 
solved, leaving  debts  unpaid,  suits  may  be  brought  against  any  fwrson  or  per- 
sons who  were  stockholders  at  the  time  of  such  dissolution,  without  Joining- 
the  company  in  such  suit.     In  the  same  section  there  Is  also  a  provision  giv- 
ing the  stockholder  sued  by  a  creditor,  in  case  judgment  is  rendered  against 
him,  which  he  shall  have  paid,  a  remedy  by  a  suit  in  equity  agninst  all  the 
other  stockholders  to  enforce  contribution,  and  to  secure  complete  indemnity. 
It  is  singular  that  a  statute  of  the  importance  of  this  one  should  be  enacted 
without  a  more  definite  declaration  for  whose  benefit  the  right  of  action  is> 
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^iven;  and  also  a  fltataRxnit  deflning  the  measure  of  the  stockholders'  liabil* 
ity.  Notwithstanding  the  obscurity  of  the  statute,  it  may  be  freely  inferred 
that  tlie  liability  imposed  is  a  personnl  obligation,  and  may  be  enforced  as 
other  obligations  may  be  enforced  against  individuals,  by  a  common-law  ac- 
tion.  No  special  course  of  procedure  against  the  stockholder  is  indicated  by 
this  section,  and  from  all  the  provisions  contained  in  the  sections  quoted  it 
may  be  inferred  that  the  debt  which  may  be  enforced  by  the  action  must  bo 
one  owing  by  the  corporation  to  some  one  of  its  creditors.  The  remedy  given 
a  stockholder  by  the  ])rovi9ions  of  the  same  statute  to  enforce  contribution 
from  the  other  shareholders  must  be  by  an  original  suit  instituted  against 
them.  If  such  contributions  could  be  enforced  in  any  way  or  manner  in  the 
suit  prosecuted  by  the  creditor  ngainst  the  shareholder,  then  it  would  be  very 
clear  that  the  right  given  the  creditor  to  sue  the  shareholder  is  accompanied 
by  a  special  remedy,  and  that  would  exclude  all  other  means  for  the  enforce- 
ment of  the  stockholder's  liability.  We  find  no  provision  in  the  statute  de- 
claring that  the  liability  of  the  other  stockholders  to  contribute  is  made  to  de- 
pend upon  the  condition  that  the  shareholder's  liability  to  a  creditor  should  be- 
enfurccKl  in  the  courts  of  the  state  of  Missouri.  Wherever  a  stockholder  may 
be  sued  by  a  creditor  for  the  purpose  of  enforcing  the  former's  liability,  t\\» 
extent  and  nature  of  his  liability  is  fixed  by  the  statute,  and  he  must  pay  the 
judgment  recovered  against  him  before  he  can  make  claim  for  indemnity 
against  the  other  shareholders.  Without  a  clear  provision  to  the  contrary, 
the  creditor's  right  to  maintain  suits  against  a  shareholder  should  not  be  lim- 
ited to  those  stockholders  who  are  residents  of  or  might  be  found  within  that 
state,  for  it  is  fair  to  infer  from  the  business  which  the  corporation  was  au- 
thorized to  do  that  it  would  have  transactions  and  dealings  with  parties  not 
residents  of  the  state  of  Missouri. 

The  provisions  of  the  statute  which  we  deem  doubtful  and  obscure  as  to- 
their  meaning  have  received  an  interpretation  by  the  highest  courts  of  the 
state  of  Missouri,  which  we  may  accept  and  follow  as  our  guide  in  declaring 
the  rights  of  creditors  and  the  obligations  of  stockholders  under  the  same.  In 
the  cases  hereafter  cited  it  has  been  held  that  under  said  section  22  a  stock- 
holder is  liable  to  the  creditors  of  the  corporation  to  the  amount  of  the  par 
value  of  his  stock,  and  that  such  liability  may  be  enforced,  after  the  company 
has  been  dissolved,  in  a  suit  in  the  nature  of  an  action  at  common  law,  in 
the  name  of  and  for  the  l)ene(it  of  an  individual  creditor  againat  any  stock* 
holder  who  was  such  at  the  time  of  the  dissolution.  Perry  v.  2'umer,  55  M.0, 
418;  Association  v.  Kellogg,  &i  Mo.  640;  Same  v.  Same,  62  Mo.  583;  Don- 
nelly V.  MulhaU,  12  Mo.  App.  139.  It  is  alleged  in  the  complaint  that  by  the 
provisions  of  the  statute  set  forth  therein,  as  defined,  construed,  administered, 
and  enforced  by  the  courts  of  the  state  of  Missouri,  when  any  railroad  corpo- 
ration organized  under  and  by  virtue  of  the  laws  of  tliat  state  shall  have  be- 
come dissolved,  any  creditor  of  such  corporation,  upon  return  of  an  execution 
against  it  unsatisfied,  may  have  an  action  against  any  stockholder  of  such 
corporation  who  stiall  have  been  such  at  the  time  of  the  dissolution,  to  collect 
the  par  value  of  such  stock  so  owned  by  him,  and  such  stockholder  and  his 
estate  shall  be  liable  to  pay  the  same  to  the  amount  unpaid  on  the  judgment 
recovered  against  the  corporation.  This  averment  as  to  meaning  and  pur- 
pose of  the  statute  under  consideration  must  be  received  as  true  in  disposing 
of  the  demurrer.  The  inquiry  as  to  what  are  the  laws  of  another  state  pre- 
sents a  question  of  fact,  and,  when  necessary,  may  be  alleged  in  the  plead- 
ings as  a  fact.  The  construction  placed  upon  the  statutes  of  another  state  by 
the  courts  of  that  state  is,  as  a  general  rule,  controlling,  and  will  be  followed 
by  the  courts  of  this  state.  Jessitp  v.  Carnegie,  80  N.  Y.  441.  As  it  is  al- 
leged that  the  highest  court  of  the  state  of  Missouri  has  given  a  construction 
to  the  statute  on  which  the  plaintiff  relies  as  giving  bim  a  right  of  action 
against  the  defendant,  we  are  not,  under  the  foregoing  rule,  permitted  to- 
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decide  de  novo  whether  the  adjadication  was  correct  or  not  It  is  to  be  pre- 
sumed tliat  the  decedent  purchased  the  stock  which  he  held  at  the  time  of  the 
dissolution  with  full  knowledge  of  the  statute,  and  the  construction  which 
had  been  given  to  it  by  the  courts  of  that  state,  and  consented  to  assume  the 
obligations  imposed  thereby.  The  recovery  of  a  judgmeut  by  the  plaintiff 
against  the  corporation  in  the  state  of  Missouri  and  the  return  of  an  execu- 
tion unsatisfied,  is  a  compliance  with  the  condition  precedent,  as  the  same  is 
alleged  in  the  complaint  upon  wliicb  the  liability  of  the  defendant  us  u  stock- 
holder is  made  to  depend.  This  is  not  a  judgment  creditors'  suit,  as  actions 
of  that  character  are  authorized  under  and  by  the  laws  of  this  state,  but  is  an 
action  at  law  to  enforce  a  liability  in  the  nature  of  a  contract  between  a  share- 
holder and  a  creditor  of  the  company.  Flash  v.  Conn,  109  U.  S.  371.  3  Sup. 
Ct.  Rep.  268.  The  remedy  provided  in  section  13,  by  which  the  defendant's 
obligation  to  a  creditor  may  be  enforced,  is  special,  and  wholly  distinct  and 
independent  of  the  right  to  resort  to  an  original  action  as  given  by  section  22, 
and  thus  the  laws  of  the  state  of  Missouri  confer  two  remedies  in  behalf  of 
the  creditor,  and  he  may  elect  which  lie  will  pursue.  In  the  complaint  it  is 
alleged  that  the  intestate  purchased  his  sliares  of  stock  from  the  company,  for 
which  he  agreed  to  pay  their  par  value,  and  that  at  the  time  of  the  dissolu- 
tion he  remained  indebted  to  the  compauy  in  thatsum.and  the  plaintiff  claims 
that,  under  the  sections  of  the  statutes  referred  to,  the  plaintiff  in  this  action 
is  entitled  to  recover  so  much  of  that  indebtedness  as  may  be  necessary  to  ex- 
tinguish the  amount  of  its  judgment.  If  it  be  true,  as  is  alleged,  that  the  es- 
tate of  the  deceased  is  indebted  for  the  purchase  price  of  the  stock,  we  fail  to 
discover  any  provision  in  the  statute  authorizing  any  of  the  creditors  of  the 
company  to  maintain  an  action  to  recover  such  indebtedness,  for,  unless  some 
stutiite  otherwise  provides,  such  right  of  action  belongs  to  the  officer  of  the 
law,  who  since  its  dissolution  represents  the  shareholders  and  creditors  of  the 
corporation.  We  think  the  complaint  avers  the  fact  to  be  that  the  corpora- 
tion was  dissolved  before  the  commencement  of  tliis  action,  and  that  at  that 
time  the  intestate  owned  the  number  of  shares  stated.  Conceding,  as  we 
must,  in  disposing  of  the  demurrer,  that  all  the  facts  averred  in  the  com- 
plaint are  true,  then  we  think  a  good  cause  of  action  against  the  defendant 
was  stated  in  the  complaint.  The  judgment  should  be  affirmed,  with  costs, 
and  leave  given  the  defendant  to  withdraw  the  demurrer,  and  to  answer 
within  40  days  on  payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 
All  concur. 


People  ex  rel.  Grant  et  al.  v.  Warnbr. 

{.Supreme  Court,  General  Terra,  Fifth  Department.    January  11, 1889.) 

1.  Contempt — Reftsai,  to  Testipt  in  Supplemektaby  Pboceedinob. 

Where  an  order  appointing  a  referee  in  supplementary  proceedings,  and  reqnir- 

ing  the  judgment  debtor  to  appear  before  him,  and  submit  to  an  ezamination,  was 

not  served  on  the  debtor  as  required  by  Code  Civil  Froc.  N.  Y.  {  HS&,  the  referee  a<y 

'  quired  no  jurigdiction ;  and  it  was  not  a  contempt  of  court  for  a  witness,  Bummoneii 

to  testify  on  behalf  of  the  creditor,  to  refuse  on  that  ground. 

9.  Same— Appeal. 

An  appeal  from  an  order  of  a  county  judge,  in  supplementary  proceedinga,  pun- 
ishing a  witness  for  contempt,  lies  directly  to  the  general  term,  under  sectioa  13t&, 
providing  for  appeals  to  the  general  term,  from  an  order  mado  out  of  court,  in  a 
case  where  an  appeal  might  have  been  taken  from  an  order  made  by  the  court. 
t.  Witness — Attendance— How  Enporced^Supplementart  Proceedinos. 

Under  Code  Civil  Froc.  N.  Y.  S  2444,  providing  that  witnesses  in  supplementary 
proceedings,  other  tban  the  parties,  may  be  produced  and  examined  as  on  the  trial 
of  an  action,  au  ordur  requiring  a  witness  to  appear  before  the  referee  on  a  future 
day,  and  submit  to  au  examination,  is  void. 

Appeal  from  Steuben  county  court. 

Proceedings  by  the  people,  on  the  relation  of  Israel  P.  Qrant  and  Lewis  M. 
Smith,  against  Samuel  Warner,  for  contempt  of  court  in  refusing  to  testify 
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in  supplementarj  proceedings.  Code  Civil  Proc.  N.  Y.  §  1348,  provides  that 
an  appeal  may  be  talcen  to  the  general  term  of  the  supreme  court,  or  of  a 
superior  city  court,  from  an  order  raiide  in  an  action,  upon  notice  by  a  judge 
out  of  court,  in  a  case  where  an  appeal  might  have  been  taken  if  the  order 
had  been  made  by  the  court.  From  an  order  adjudging  defendant  to  be  in 
contempt,  and  imposing  a  fine  therefor,  the  latter  appeals. 

Argued  before  Bakkeb,  P  J.,  and  Haioht,  Bkadley,  and  Dwiobt,  JJ. 

Francis  A.  IfiZ^toffM,  for  appellant.    Baldwin  <b  Baldwin.toriea^ndenta. 

Barker,  P  J.    The  relators  instituted  proceedings  supplementary  to  exe- 
cution  against  Ira  Warner,  before  the  surrogate  of  Steuben  county  acting  as 
county  judge  for  that  county.    The  proceedings  were  founded  on  the  remedy 
prescribed  in  subdivision  1,  8  2432,  Code  Civil  Proc.,  an  execution  against  the 
property  of  Ira  Warner,  the  judgment  debtor,  liaving  been  issued  to  the  sher- 
iff of  Steuben  county,  and  returned  unsalisfled.    The  order  appointed  a  ref- 
eree to  take  the  examination  of  the  judgment  debtor,  and  a  day  was  named  in 
such  order  on  which  he  was  required  to  appear  before  the  referee,  and  submit 
to  an  examination  concerning  his  propei-ty.    The  appellant  contends  tliat  that 
order  was  irregularly  allowed,  but  for  all  the  purposes  of  this  appeal  it  will  be 
considered  as  properly  granted.    On  the  same  day  in  whicli  the  order  was 
granted  the  referee  issued  a  subpcena  directed  to  the  appellant,'  requiring  him 
to  appear  before  the  referee  at  the  same  time  and  place  that  the  judgment 
debtor  was  required  to  appear,  and  to  give  evidence  in  behalf  of  the  judgment 
•creditors.    This  process  was  duly  served  on  the  appellant,  and  his  fees  paid 
before  tlie  return-day  named  in  the  order.    The  judgment  debtor  was  not  at 
the  time  the  order  was  granted  within  the  state,  and  the  same  was  never 
served  on  him,  nor  did  he  appear  before  the  referee.     The  appellant,  in  obedi- 
ence to  the  subpcena,  appeared  before  the  referee,  who,  at  the  request  of  the 
judgment  creditors,  called  the  appellant  to  the  stand,  and  asked  him  to  besworn 
as  a  witness,  and  he,  on  the  advice  of  counsel,  refused  to  be  sworn,  on  the 
ground,  which  be  stated  to  the  referee,  that,  as  the  order  had  not  been  served 
on  the  judgment  debtor,  the  referee  had  no  jurisdiction  to  proceed  in  the 
matter.    Thereupon  the  referee  adjourned  tlie  proceedings  to  a  future  day. 
The  intermediate  proceedings,  up  to  and  including  the  imposition  of  the  fine, 
need  not  be  stated ;  for,  if  the  witness  was  guilty  of  a  contempt  in  refusing  to 
besworn,  then  no  error  is  claimed  by  the  imposition  of  the  flne.    In  addition 
to  imposing  the  line,  the  order  appealed  from  contained  a  provision  requiring 
the  appellant  to  appear  iit  a  place  and  on  a  day  named  in  said  order,  to  which 
day  and  place  the  proceedings  had  lieen  adjourned  by  the  referee,  and  then  and 
there  be  sworn  as  a  witness  for  the  judgment  creditors,  and  to  answer  all 
proper  questions  relating  to  the  property  of  the  judgment  debtor,  Ira  Warner, 
and,  in  the  event  of  his  failure  to  do  so,  to  be  regarded  in  contempt  of  cuui-t. 
The  appellant  was  not  in  any  sense  a  party  to  the  proceedings.    The  process 
required  to  l>e  served  on  him  required  him  to  appear  before  the  referee  as  a 
witness  in  behalf  of  tlie  judgment  creditors.    They  had  the  right  to  examine 
witnesses  before  the  referee  for  the  purpose  of  discovering  the  debtor's  prop- 
erty, if  he  had  any  which  could  not  be  reached  by  execution.    Code,  §  2444. 
But  before,  the  officer  granting  the  order,  or  a  referee  appointed  by  him  to  ex- 
amine the  judgment  debtor,  could  acquire  jurisdiction  over  a  witness,  and 
compel  him  to  submit  to  an  examination,  the  order  must  be  served  on  the 
judgment  debtor,  and  thus  acquire  jurisdiction  over  him,  as  well  as  of  the 
subject-matter.    Without  the  personal  service  of  the  order,  in  the  manner 
prescribed  by  section  2452,  before  the  time  for  the  return  thereof,  no  jurisdic- 
tion was  acquired  over  the  person  of  the  judgment  debtor,  and  all  right  to 
proceed  in  the  matter  was  gone,  and,  if  any  proceedings  should  be  taken  in  the 
matter  thereafter,  they  would  be  void.    Henderson  v.  Stone,  40  How.  Pr.  333; 
Kid.  &  B.  Supp.  Proc.  102.    As  the  judgment  debtor  could  not  bedisturbed  in 
v.3N.Y.8.no.9 — 49 
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His  property  rights  by  these  proceedings  for  the  want  of  (the  serr^ce  of  the 
order,  it  fdllows,  as  matter  of  course,  that  third  parties  could  not  "be  detained 
and  required  to  submit  to  an  examination  as  witness  in  a  matter  'which  could 
not  result  in  any  order  or  decree  which  would  be  of  advantage  to  the  judg- 
ment creditor.  The  right  to  tlie  process  of  subpoena,  and  to  examine  wit- 
nesses before  the  referee,  was  gone  as  soon  as  the  proceedings  were  termi- 
nated by  tlie  action  of  tlie  parties  or  by  operation  of  law.  The  witness  showed 
a  reasonable  excuse  for  not  consenting  to  bo  examined  as  a  witness.  The 
power  of  a  court  to  punish  a  witness  for  contempt  proceeds,  not  upon  the 
ground  of  any  damage  sustained  by  a  suitor  in  conrt,  bnt  is  given  to  vindi- 
cate the  dignity  of  tlie  court,  and  a  perfectly  clear  case  shonld  be  established 
before  a  resort  is  had  to  this  extraordinary  jurisdiction.    1  Greenl.  Ev.  §  319. 

The  provision  of  the  order  requiring  the  appellant  to  appear  before  the  ref- 
eree  on  a  future  day,  and  to  submit  to  an  examination,  and  on  his  failure  to 
do  so  he  would  be  deemed  guilty  of  contempt,  was  also  void,  for  the  reason 
that  the  proceedings  had  come  to  an  end;  and  also  because  the  county  judge 
had  no  authority  to  enforce  tlie  attendance  of  witnesses  in  any  case  liy  mere 
order.  The  appearance  of  third  persons  on  behalf  of  the  parties  to  the  pro- 
ceedings to  be  examined  as  witnesses  can  only  be  enforced  by  due  service  of 
the  process  of  subpoena  as  upon  tlie  trial  of  an  action.  Code,  gg  852,  2444. 
The  statute  gives  the  aggrieved  party  a  right  of  action  against  a  witness  who 
refuses  to  obey  a  subpoena  duly  served,  in  which  he  may  recover  tlie  dama^fs 
he  has  sustained  in  consequence  of  the  failure,  and  $50  in  addition  thereto. 
Code,  §§  853,  855.  In  such  an  action  tlie  plaintifl  is  required  to  show,  in 
order  to  sustain  a  recovery,  that  the  witness  was  material,  and  that  he  sus- 
tained damages  from  his  non-attendance.  Courtney  v.  Baker,  3  Denio,  27; 
Varringtori  v.  Hutson,  28  Hun,  371.  It  is  manifest  that  the  plaintiff  could 
not  make  a  case  for  the  recovery  of  damages,  or  for  the  penalty  given  by  the 
statute,  against  the  appellant,  upon  the  facts  disclosed  by  the  record,  for  the 
reason  that  the  proceedings  hail  terminated  by  the  failure  to  serve  the  onler 
on  the  judgment  debtor.  We  think  it  clear  that  the  witness  stated  to  the 
referee  a  good  and  valid  reason  for  refusing  to  be  sworn,  and  that  be  was  not 
guilty  of  contempt. 

The  respondents  contend  that  this  court  has  no  jurisdiction  to  review  the 
order,  and  that  the  appeal  should  be  dismissed.  The  objection  is  based  on  the 
provisions  of  section  2433,  which  prescribes  the  manner,  and  the  only  manner, 
of  reviewing  an  order  made  in  supplementary  proceedings;  and  it  is  admitted 
that  it  does  not  permit  of  an  appeal  from  such  an  order  directed  to  the  general 
term.  Bat  the  mode  of  review  prescribed  by  that  section  has  no  application 
to  an  order  made  in  proceedings  to  punish  a  witness  for  contempt,  as  the  pro- 
visions of  that  section  are  limited  to  orders  which  affect  only  parties  to  the 
pending  proceedings.  Proceedings  against  a  witness  for  contempt  for  refus- 
ing to  comply  with  the  process  of  subpoena  are  not  to  indemnify  the  aggrieved 
party  against  any  loss  he  may  have  sustained  by  reason  of  the  refusal  of  the 
witness  to  testify,  but  are  supported  for  the  purpose  of  vindicating  the  power 
and  dignity  of  the  court  whose  process  has  been  treated  by  him  with  con- 
tempt. Proceedings  for  that  reason  may  be  carried  on  against  the  witness 
who  has  refused  to  testify,  after  the  proceedings  in  which  he  was  subpoenaea 
to  appear  have  been  terminated.  Although  the  conduct  of  the  witness  com- 
plained of  may  have  taken  place  pending  and  as  a  part  of  such  matter,  the 
proceedings  to  punish  him  for  contempt  are  original  in  their  character,  and 
fully  independent  of  the  other  proceeding.  An  appeal  from  the  order  direct 
to  this  court  was  proper,  under  section  1348.  The  order  appealed  from  shoald 
be  reversed,  with  $1U  costs  and  disbmrsements.    All  concur. 
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Lake  Sbobe  Xat.  Bakk  «.  Butler  Colliery  Co. 
(Supreme  Court,  Oenercd  Term,  Fifth  Department.    January  11, 1889.) 

1.  AppbaI/ — ^Ebtibw — ^Wbioht  op  Kvidencb. 

In  the  absence  of  a  certiflcate  by  tbe  referee  that  the  case  contains  all  the  evi- 
dence taken  at  tbe  trial,  the  court,  on  appeal,  cannot  inquire  vrhether  his  flndinga 
of  fact  are  against  the  weisrht  of  evidence. 

a.  Phiitoipai.  and  A»bnt — Ikdorsement  por  Prtwcipai.'b  Beitkpit — LiABii/rrT. 

Thongh  the  note  of  a  corporation  be  made  payable  to,  and  discounted  and  indorsed 
by,  an  agent^  in  his  own  name,  yet,  if  it  appear  from  the  conduct  of  the  parties  that 
credit  was  given,  not  to  the  agent,  but  to  the  corporation,  and  that  it  was  intended 
that  the  corporation  should  be  bound  by  the  indorsement,  the  corporation  is  alone 
Uable.> 

S,  Trial— GenebaI/  aitd  Special  Fikdros — Notice  of  Protest. 

While  •  general  finding  that  a  notary's  certiflcate  recited  that  notice  of  protest 
was  mailed  "for  E.  S.  Hubbell,  directed,  Buffalo,  N.  Y. ;  for  E.  S.  Hubbell,  Agt.  for 
Butler  Colliery  Co.,  inclosed  to  E.  S.  Hubbell,"  is  by  itself  evidence  that  the  latter 
notice  was  inclosed  in  a  letter  containing  the  former,  properly  addressed,  yet  such 
finding  is  overcome  by  a  speoial  finding  that  the  notice  to  Hubbell,  as  agent,  had  no 
place  of  address. 

Appeal  from  judgment  on  report  of  referee. 

The  defendant  is  acorporHtion  organized  under  the  General  Laws  of  the 
State  of  Pennsylvania  for  the  purpose  of  mining  for  coal,  and  preparing  the 
same  for  and  convoying  it  to  market.  The  lands  upon  which  it  was  author- 
ized to  carry  on  its  operations  were  all  located  in  the  state  of  Pennsylvania. 
Tbe  statute  provides  that  tbe  business  of  corporations  organized  under  its 
provisions  shall  be  managed  and  conducted  by  a  president,  board  of  directors, 
a  clerk,  treasurer,  and  such  other  officers,  agents,  and  factors  as  the  company 
may  authorize  lo  act  for  it.  The  company  established  an  office  at  Elmira,  in 
this  state,  where  its  general  business  was  transacted,  and  the  president  and 
officers  were  residents  of  this  state.  The  company  sold  large  quantities  of 
coal  in  the  city  of  Buffalo,  where  it  kept  an  office;  Eli  S.  Hubbell  acting  as 
its  agent  in  the  management  of  the  business  transacted  at  that  place.  The 
action  is  upon  four  several  promissory  notes, all  dated  in  the  months  of  April. 
May,  and  June,  18B6,  and  made  payable  to  and  indorsed  by  Hubbell  as  agent 
for  the  company,  all  of  them  being  discounted  by  the  plaintiff  at  his  request; 
junounting,  in  the  aggregate,  to  the  sum  of  iii2, 176.57,  for  which  sum,  with 
costs,  judgment  was  entered.    From  this  judgment  the  defendant  appeals. 

Argued  before  Bakkeu,  P.  J.,  and  Uaight,  Bradley,  and  Dwiqht,  JJ. 

.7^.  W.  Dininny,  for  appellant.     Holt  <&  Holt,  for  respondent. 

Barker,  P.  J.,  {after  stating  the  facts  as  above.)  We  have  reached  the 
conclusion  that  notice  of  the  demand,  non-payment,  and  protest  of  the  Eliea- 
noia  B.  Grant  note  was  not  duly  served,  so  as  to  charge  the  defendant  as  in- 
dorser,  for  reasons  hereinafter  stated.  Upon  the  facts,  as  found  by  the  ref- 
eree and  set  forth  in  his  decision,  the  legal  conclusion  that  the  defendant  is 
liable  as  indorser  upon  each  of  the  other  notes  is  well  supported.  Tbe  evi- 
dence, as  set  forth  in  tbe  case,  tends  to  support  each  fact  which  it  was  neces- 
sary for  the  plaintiff  to  maintain  to  establish  the  defendant's  liability  as  in- 
dorser upon  each  of  those  notes.  Tbe  referee  has  not  made  a  certificate  that 
the  case,  as  settled  by  him,  contains  all  tbe  evidence  produced  on  the  trial. 
Therefore  on  this  appeal  this  court  cannot  look  into  the  evidence  for  the  pur- 
pose of  determining  the  point  made  by  tbe  appellant  that  some  of  tbe  material 
findings  of  fact  are  against  the  weigbt  of  evidence.    We  can  only  review  the 

>  As  to  the  proper  manner  for  oorporation  oiBcers  to  sign  negotiable  instroments,  and 
tbe  liabilities  created  thereby,  see  Davis  v.  England,  (Mass^n  I^.  E.  Rep. 731, and  note ; 
Beffner  v.  Brownell,  (Iowa,)  39  N.  W.  Rep.  640,  and  note.  Where  one  merely  adds  the 
word  "agent"  or  an  official  title,  without  disclosing  his  principal,  he  is  personally 
bound.  Stevenson  v.  Polk,  (Iowa,)  83  N.  W.  Kep.  810,  and  notei  See,  also,  Steam-Bhj^ 
Co.  V.  Harbison,  16  Fed.  Rep.  6S1,  and  note. 
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questions  of  law  presented  by  the  exceptions.  Porter  v.  Smith,  107  N.  Y. 
531,  14  X.  E.  Uep.  446;  Spenoe  v.  Chambers,  39  Hun,  193.  The  makers  of 
the  several  promissory  notes  were  debtors  of  the  defendant,  and  the  consid- 
eration for  eaub  note  was  their  respective  indebtedness  to  the  company.  The 
business  of  the  company  carried  on  at  Buffalo  by  the  defendant  was  legiti- 
mate, and  within  tlie  powers  conferred  upon  it  by  the  charter.  This  business 
was  conducted  by  Hubbell  as  the  company's  agent,  duly  appointed  to  conduct 
that  branch  of  its  operation.  He  was  in  sole  charge  of  the  same  at  that  place, 
and  the  transactions  were  of  considerable  magnitude,  and  exitended  through 
a  period  of  years.  The  indorsement  of  the  notes  in  suit  were  made  during 
the  latter  part  of  Hubbell's  agency.  The  notes  were  dated  at  Buffalo,  and 
made  payable  to  the  order  of  £.  S.  Hubbell,  agent,  "at  E.  S.  Hubbell's  office, 
421  Hamburg  street."  The  indorsement  was  as  follows:  "£.  S.  Hubbell, 
Agent  for  Buffalo  Colliery  Company."  Before  the  notes  in  suit  were  made 
and  discounted,  Hubbell  had  been  in  the  habit  of  receiving  from  the  defend- 
ant's customers,  doing  business  with  him  as  agent,  notes  in  form  similar  to 
those  in  suit,  which  he  indorsed  and  procured  to  be  discounted  by  banks  doing 
business  in  the  city  of  Buffalo,  and  at  the  plaintiff's  bank,  the  proceeds  of 
which  were  remitted  to  the  defendant's  chief  office  at  Elmira,  which  was  un- 
der the  immediate  superintendence  of  the  president  and  directors  of  the  com- 
pany. The  referee  in  his  report  sets  forth  the  mode  and  manner  in  wliich  the 
business  carried  on  by  Hubbell  was  conducted  and  maniiged,  and  the  extent 
of  the  same,  and,  without  restating  in  full  the  findings  in  this  respect,  in  this 
connection,  that  the  indorsements  in  suit  were  mad^  in  the  usual  course  of 
business  as  carried  on  by  Hubbell  witli  the  knowledge  and  con.oent  of  the 
company.  Tliese  facts  found  by  the  referee  show  conclusively  that  the  in- 
dorsements were  made  by  Hubbell  as  the  agent  of  the  company,  and  the  form 
of  the  indorsements  made  the  same  the  act  of  the  company.  As  to  the  man- 
ner in  which  agents  of  corporations  must  execute  contracts,  in  order  to  avoid 
personal  liability,  and  to  bind  tlieir  principals,  the  general  principle  is  the 
same  as  with  the  agents  of  natural  persons;  and  in  general,  if  from  the  con- 
tract itself,  or  from  the  contract  coupled  witti  the  conduct  of  the  parties 
thereto,  it  appears  that  credit  was  given,  not  to  the  agent,  but  to  the  corpora- 
tion, and  that  it  was  the  intent  of  the  parties  that  the  corporation  should  be 
bound,  whatever  may  be  the  particular  form  of  tlie  contract,  the  corporation 
Is  alone  liable  upon  it.  Ang.  &  A.  Corp.  §  288.  Tlie  rule  is  illustrated  as  the 
same  is  applied  in  the  case  of  Bank  v.  Monteath,  17  Barb.  171,  which  was 
affirmed  in  the  court  of  appeals,  (26  N.  Y.  505.)  In  that  case  the  defendants 
were  copartners,  doing  business  under  the  name  of  the  "Albany  and  Canal 
Line  of  Tow-Boats,"  and  Thaddeus  Joy  and  George  Monteith  transacted  the 
business  of  the  company  at  Albany,  in  the  name  of  "Joy  and  Monteith, 
Agents,"  etc.,  and  Albert  Hoyt  was  their  agent  in  the  city  of  New  York. 
Joy  drew  drafts  upon  the  New  York  agent,  which  were  signed  "Joy  and 
Monteith,  Agents  Albany  and  Canal  Line  of  Tow-Boats,"  payable  to  thfir 
own  order,  and  addressed  to  and  accepted  by  "Albert  Hoyt,  Agent."  They 
were  also  indorsed  by  Joy,  in  the  name  of  "Joy  and  Monteith,  Agents,"  and 
the  drafts  were  discounted  by  the  plaintiff.  It  was  held  that  the  act  of  Joy 
and  Monteith,  in  issuing  the  drafts  under  the  circumstances  mentioned,  was 
binding  on  their  principals,  for  whom  they  acted,  and  that  the  drafts  in  the 
form  in  which  they  were  issued  were  the  undertakings  of  the  company.  In 
that  case  it  was  admitted  tliat  Joy  and  Monteith  were  authorized  to  draw  and 
accept  drafts  for  their  principals,  and  in  the  case  at  bar  Hubbell's  authority  to 
indoree  notes  for  the  company  was  established  by  the  proofs.  In  view  of  tlie 
nature  of  the  business  carried  on  by  the  defendant  in  Buffalo  by  Hubbell  as 
its  agent,  and  the  facts  found  by  the  referee  and  set  forth  in  bis  report,  the 
form  of  the  indorsement  was  merely  a  convenient  mode  adopted  by  the  agents 
witli  the  consent  of  the  principal,  and  thus  the  form  of  the  indorsement  be- 
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came  the  adopted  name  of  the  company,  for  the  pnrpose  of  realizing  on  its 
commercial  paper.  The  learned  cuuusel  for  the  appellant  baa  cited  several 
ca.ses,  and  among  them  Dewitt  v.  Walton,  9  N.  Y.  572,  in  support  of  his 
contention  that  the  indorsement  bound  the  agent  personally,  and  not  the  com- 
pany. In  that  case  there  was  an  absence,  as  the  court  held,  of  proof  indicat- 
ing any  consent  or  authorization  by  the  principal  that  his  agents  might  mal<e 
notes  in  his  behalf  and  m  his  business  in  the  form  adopted  in  that  case;  but 
Ihe  rule  was  distinctly  affirmed  that,  if  the  principal  had  adopted  the  name 
used  as  his  business  designation,  he  could  himself  make  contracts  in  that 
name,  and  could  autliorlze  his  agent  to  contract  for  him  in  the  same  manner; 
and  Brown  v.  Bank,  6  Hill,  443,  was  cited  In  support  of  the  decision.  The 
case  of  Moss  v.  Livingston,  4  N.  Y.  208,  where  it  was  held  that  tlie  accept- 
ance of  the  draft  in  suit  was  the  acceptance  of  the  agent,  and  not  of  bis  prin- 
cipal, was  placed  on  the  same  grounds  as  those  stated  in  Dewitt  v.  Walton. 

As  to  the  service  of  notice  of  protest  on  the  Eleanora  6.  Grant  note,  the 
referee  has  made  special  .findings  of  fact,  and  from  them  it  is  to  be  determined 
whether  the  referee's  legal  conclusion  can  be  supported  that  they  were  suffi- 
cient to  charge  the  defendant  as  indorser.  In  the  body  of  this  report  it  is 
stated  as  a  fact  "that  notice  of  such  presentation  for  payment,  demand  of 
payment,  and  that  the  said  maker  neglected  to  pny  the  same,  was  given  to 
said  Hubbell  as  said  agent."  At  the  request  of  the  defendant  the  referee 
made  a  further  finding  on  the  same  subject,  which  is  as  follows:  "The  notice 
of  the  protest  on  the  Eleanors  B.  Grant  note  was  addressed:  '  E.  S.  Hubbell, 
Agt.  Butler  Colliery  Company.'  No  place  of  address  is  given.  This  is  the 
only  notice  of  protest  on  that  note."  It  should  be  mentioned,  in  this  connec- 
tion, that  the  agent,  Hubbell,  indorsed  the  note  individtinlly  after  the  in- 
dorsement by  the  company.  The  notary's  certificate  was  read  in  evidence  by 
the  plamtifC,  and  it  is  stated  therein  that  the  note  was  protested  on  the  day 
it  fell  due,  and  notice  to  the  maker  of  the  note  was  served  on  the  same  day. 
He  also  certifies  that  he  deposited  m  the  post-office  at  the  city  of  Buffalo,  and 
paid  the  legal  postage  thereon,  due  notice  of  tlie  demand,  non-payment,  and 
protest,  partly  written  and  partly  printed,  signed  by  liim,  and  folded  in  the 
form  of  letters,  as  follows,  viz.:  "Notice  for  Ele.mora  B.  Grant,  directed, 
Buffalo,  N.  Y.;  for  E.  S.  Hubbell,  directed,  BiifTalo.  N  Y  ;  for  E.  S.  Hub- 
bell, Agt.  for  Butler  Colliery  Co.,  inclosed  to  E.  S.  Hubbell."  The  counsel 
for  the  appellant  in  his  printed  points  admits  that  it  does  appear  on  the  face 
of  the  certificate  made  by  tne  notary  that  the  notice  to  Hubbell,  as  an  indi- 
vidual indorser,  was  addressed  to  him  at  BulTalo.  As  we  construe  the  spe- 
cial finding,  it  is  stated  as  a  fact  that  the  notice  of  protest  for  Hubbell,  as 
agent  for  tlie  Butler  Colliery  Company,  was  inclosed  in  an  t-nvelope  addressed 
to  E.  S.  Hubbell,  without  any  findings  as  to  the  place  of  address,  or  in  what 
post-office  deposited.  If  it  could  be  fairly  held  that  the  notice  for  Hubbell  as 
agent  was  inclo.sed  in  a  letter  directed  to  E.  S.  Hubbell,  which  contained  the 
notice  addressed  to  him  personally,  then  we  think  that  would  have  been  a 
good  service,  for  the  law  presumes  that  the  letter  was  received  by  Hubbell; 
and,  if  it  contains  tlie  notice  addressed  to  him  as  agent,  that  would  have  been 
a  good  service,  for  he  had  authority  to  receive  for  his  principal  notice  of  the 
dishonor  of  commercial  paper.  2  Daniel,  Neg.  Inst.  p.  49,  §  99J;  Bank  v. 
Putnam,  •42  N.Y.  343;  Fassin  v.  Hubbard,  55  N.  Y.  465,  Firth  v.  Thrush, 
8  Barn.  &  C.  387.  But  the  special  findings  of  fact  made  by  the  referee  con- 
trol the  general  finding  on  the  same  subject,  and  by  them  it  is  stated  that,  in 
the  notice  of  protest  to  Hubbell  as  agent,  no  place  of  address  was  given,  and 
the  service  of  notice  was  therefore  incomplete;  and  it  must  be  held,  as  mat- 
ter of  law,  that  the  defendant  was  not  charged  as  indorser  on  that  note. 

The  point  made  tnat  it  appears  by  the  evidence  that  Hubbell  had  been  dis- 
charged and  ceased  to  be  agent  when  two  of  the  notes  in  question  were  pro- 
tested, and  that  Mr.  Coleman,  president  of  the  bank,  was  notified  of  the  fact. 
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and  for  that  reason  service  of  notice  on  Hubbell  was  insuflScicut,  is  not  sup- 
l)orted  by  tlie  evidence. 

Another  point  made  by  the  appellant  is  that,  long  before  the  notns  in  suit 
were  made,  the  company  had  ceased  to  do  business  in  Bufitalo,  and  at  that 
time  Hubbell  was  in  fiict  acting  for  other  parties.  There  is  some  evidence 
tending  to  show  that,  before  the  notes  in  suit  were  executed,  the  defendant 
had  ceased  to  do  business  in  Buffalo,  and  that  the  same  kind  of  business  was 
carried  on  by  a  firm  composed  of  persons  who  were  stucltholders  and  oflicers 
of  the  corporation,  who  did  their  business  in  the  name  of  the  "Butler  Colliery 
Company,"  being  the  name  exactly  the  same  as  the  corporate  name  of  the  de- 
fendant,'and  tWat  Hubbell  acted  as  their  agent,  and  not  the  agent  of  the  com- 
pany. This  evidence  presented  a  question  of  fact,  and  there  was  mucii  evi- 
dence the  other  way  which  tends  to  support  tlie  conclusion  of  the  referee  that 
Hubbell  was  the  agent  of  the  defendant  at  the  time  the  notes  la  suit  were 
made;  and  we  are  not  at  liberty  to  examine  the  proofs  with  a  view  of  deter- 
mining whether  tlie  finding  of  the  referee,  as  contained  in  his  report,  is  con- 
trary to  the  evidence  as  claimed  by  the  appellant.  The  exceptions  talten  by 
the  appellant  to  the  reception  of  evidence  offered  by  tlie  plaintiff  have  been 
examined,  so  far  as  our  attention  has  been  called  to  them  by  the  brief  of  coun- 
sel, and  we  find  no  error.  Judgment  reversed,  and  new  trial  granted  before 
another  referee,  unless  the  plaintiff  stipulates  within  30  days  to  deduct  from 
th"  judgment  the  amount  of  theEleanora  B.  Grant  note  and  interest;  and. 
if  such  stipulation  is  served,  then  the  judgment,  as  modified,  is  aflSrmed. 
without  costs  of  this  appeal  to  either  party.    All  concur. 


People  o.  Riordan. 
(Supreme  Court,  General  Term,  Fourth  DeparimenU.    November,  1888.) 

Homicide — Self  Defense — Buboen  of  Phoof. 

On  a  trial  for  homicide,  the  burden  of  proof  is  on  the  state  to  show,  not  only  the 
killing,  but  that  tlie  circumstances  were  such  as  to  constitute  the  crime  charged; 
and,  where  defendant  contends  that  the  killing  was  in  self-defense,  an  instruction 
to  the  effect  that  the  burden  is  upon  him  to  show  such  defeosa  by  a  fair  preponder- 
ance of  the  evidence  is  erroneous.* 

Appeal  from  court  of  sessions,  Herkimer  county. 

John  D.  Kiordan  was  convicted  of  manslaugiiter  id  the  second  degree,  and 
appeals. 
Argued  l)efore  Hardtn,  P.  J.,  and  Martin  and  Follett,  JJ. 
A.  If  Mills,  foi  appellant.     Eugene  E.  Sheldon,  for  the  People. 

Martin,  J  The  defendant  was  indicted  for  the  crime  of  manslaughter  in 
the  first  degree.  The  offense  was  alleged  to  liave  been  committed  by  shoot- 
ing  and  killing  one  Daniel  Haley  on  the  4th  day  of  July,  1885,  at  the  villnge 
of  Little  Falls,  Herkimer  county,  N.  Y  To  tliis  indictment  the  defendant 
ph^aded  not  guilty  The  case  was  tried  at  the  Herkimer  county  sessions  in 
July,  1887  The  jury  found  the  defendant  guilty  of  manslaughter  In  the  sec- 
ond degree.  The  judgment  of  the  court  was  tliat  the  defendant  be  impris- 
oned m  the  state  prison  at  Auburn  for  the  period  of  four  years,  and  that  he 
)>ay  a  Hne  of  $50U,  and  in  default  of  payment  of  such  fine  that  lie  be  impris- 
oned until  the  fine  be  paid,  not  exceeding  500  days.  From  tills  conviction 
and  Judgment  the  defenriani  appealed. 

It  was  abundantly  established  by  the  evidence  in  the  case  that  at  the  time 
and  place  alleged  in  the  indictment  the  defendant  shot  Daniel  Haley,  and  that 
be  died  from  the  effect  of  such  wound  upon  the  12th  day  of  the  same  month. 

'Kespecting  the  general  subject  of  the  burden  of  proof  In  homicide  cases,  see  People 
▼.  Coughlin.  (Mich.;  Sfi  N.  W.  Hup.  905,  and  note,  and  note  to  People  v.  HIU,  ante,  904, 
cited  in  opinion. 
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The  principal  question  litigated  was  whetlier  the  defendant  killed  Haley  un- 
der such  circumstances  as  to  constitute  the  crime  of  inanslaughtec.oi:  wlietber 
the  homicide  was  justifiable.  The  evidence  given  by  the  defendant,  if  be- 
lieved by  the  jury,  would  have  justified  its  finding  that  no  cnme  had  been 
committed.  If  the  evidence  given  by  the  people  were  accepted,  still  it  wa» 
a  question  for  the  jury  whether  the  act  of  killing  was  criminal  or  whether  it 
was  justifiable. 

On  submitting  this  case  to  the  jury,  the  following  requests  to  charge,  and 
charge,  were  made,  and  exceptions  taken:  "The  District  Attorney.  I  ask  the 
court  to  charge  the  jury  that,  when  the  defendant  makes  the  claim  of  self- 
defense, — that  the  homicide  was.  committed  in  self-defense, — ^the  burden  ofi 
establishing  the  necessary  facts  to  avail  himself  of  that  defense  is  upon  the 
d'-fendant,  TTie  Court.  I  think,  in  substance,  I  haVe  already  charged  that. 
The  Vefendant'n  Counsel.  We  except  to  that;  we  except  to  that  proposition 
of  Mr.  Sheldon's.  The  Court.  I  charge  tliat  where  a  defense  of  self-defense 
is  set  up,  in  the  legal  term,  the  burden  of  proof  is  upon  the  defendant  to  es- 
tablish his  defense  beyond  a  reasonable  doubt.  D^endanVs  Counsel.  We  ex- 
cept to  that  statement.  The  District  Atlomey.  I  ask  the  court  to  withdraw 
that  charge.  We  do  not  claim  that  the  burden  of  proof  is  on  the  defendant 
to  establish  the  defense  of  self-defense  beyond  a  reasonable  doubt.  The  Court. 
I  think  I  will  leave  it  as  it  is."  Subsequently  the  court  said:  "With  regard 
to  that  portion  of  the  charge  which  was  made  at  the  request  of  the  district  at- 
torney, the  court  will  withdraw  what  it  said,  and  will  charge  this:  He  must 
make  his  defense  appear  to  the  jury,  availing  himself  of  all  the  evidence  in 
the  case  on  either  side;"  to  which  the  defendant  also  excepted.  The  defend- 
ant's counsel,  among  otiier  requests,  then  made  the  following:  "I  ask  your 
honor  to  charge  that  if,  on  all  the  evidence,  there  is  a  reasonable  doubt  as  to 
whether,  at  the  time  when  the  defendant  fired  the  shots,  he  was  in  danger  of 
great  bodily  injury,  and  as  to  whether  there  was  reasonable  groui\d  to  appre- 
hend such  injury,  then  the  defendant  is  entitled  to  the  benefit  of  the  doubt. 
The  Court.  I  decline  to  charge  in  tliat  form.     The  defendant  excepted." 

It  seems  to  us  quite  clear  that  by  this  the  jury  were  led  to  understand  that 
the  burden  of  proof  rested  upon  tlie  defendant  to  establish  the  fact  that  he 
killt'd  the  deceased  while  acting  in  self-defense,  and  that  he  was  required  to 
establish  that  fact  beyond  a  reasonable  doubt,  or  at  least  by  a  fair  preponder- 
ance of  evidence.  The  tendency,  and  we  think  the  natural  result^of  this  por- 
tion of  the  charge,  was  to  inspire  in  the  minds  of  the  jury  the  belief  that  when 
the  people  had  established  a  prima  facie  case  by  proving  the  killing  of  the  de- 
ceased, that  the  law  then  imposed  upon  the  defendant  the  burden  of  satisfying 
them  affirmatively  that  he  acted  in  self-(.lefense.  The  vice  of  this  charge  rests 
in  the  fact  that  by  it  the  obligation  uf  showing  affirmatively  that  the  homicide 
was  committed  under  such  circumstances  as  to  excuse  or  justify  it  was  imposed 
upon  the  defendant,  while  under  the  authorities  in  this  state  the  burden  of 
proving,  not  only  that  a  human  being  has  been  killed,  but  also  that  the  kill- 
ing wtis  perpetrated  under  such  circumstances  as  constituted  the  crime  charged, 
is  imposed  u|)on  the  prosecution,  and  the  burden  of  establishing  and  main- 
taining those  facts  remains  with  the  prosecution  throughout  the  case.  In  the 
case  of  People  v.  HUl,  ante,  564,  this  court  has  recently  bad  occasion  to  ex- 
amine this  question,  and  the  authoriti^  bearing  upon  it,  and  we  there  held 
that  the  burden  of  proving  the  crime  charged  always  rests  with  the  prosecu- 
tion; that  when  the  people  have  established  a  prima  facie  case  they  may  rest, 
and  the  defendant  may  introduce  evidence  of  any  defense  he  may  have,  whether 
negative  or  affirmative,  but  the  burden  uf  proving  that  the  act  complained  of 
was  committed  under  such  circumstiinces  as  to  constitute  a  crime  is  never 
changed, — ^it  always  rests  upon  the  prosecution,  and  if,  upon  the  whole  evi- 
dence upon  both  sides,  a  resisonable  doubt  exists  as  to  the  guilt  of  the  defend- 
ant, he  is  entitled  to  tlie  benefit  of  it.     We  think  the  charge  of  the  learned 
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judge  in  this  case  Is  directlj  in  conflict  with  the  rule  just  stated,  and  that  for 
such  error  the  judgment  and  conviction  in  this  case  must  be  reversed.  Tliis 
conclusion  renders  it  unnecessary  to  examine  the  other  exceptions  in  the  case. 
It  follows  that  the  judgment  and  conviction  must  be  reversed,  a  new  trial 
granted,  and  the  case  remanded  to  the  court  of  sessions  of  Herkimer  county. 
All  concur. 


Bennett  ©.  Weaver. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    November,  1888.) 
V«»CE  IN  Civil,  Cases — Traksitokt  Actions — Jcstices  of  the  Feacb. 

Code  Civil  Proo.  N.  Y  S  3869,  provides  that  "an  action  must  be  brought  before  a 
justice  of  a  town  or  cit^wherein  one  of  the  parties  resides,  or  a  justice  of  an  ad- 
joining town  or  city  In  the  same  county,  except,  *  •  •  where  toe  defendant  is  a 
non-resident  of  the  county,  it  may  be  brought,  before  a  justice  of  the  town  or  city 
in  which  he  is  at  the  time  of  the  commeucemeat  of  the  action. "  Held,  that  the  lat- 
ter provision  is  not  exclusive,  and  that  a  justice  of  the  town  where  plaintiff  resides 
has  jurisdiction,  though  defendant  is  a  non-resident,  and  was  in  another  town  in  the 
same  county  when  the  action  was  commenced. 

Appeal  from  Broome  county  court. 

Action  by  Albert  Bennett  against  George  S.  Weaver,  before  a  Jnatice  of  the 
peace.  Flaintilf  and  the  justice  lioth  resided  in  the  town  of  Triangle,  Broome 
county.  Defendant  was  not  a  resident  of  that  county,  but  the  summons  was 
served  upon  him  in  a  town  adjoining  Triangle,  and  in  the  same  county.  De- 
fendant appealcHi  to  the  county  court  from  a  judgment  for  plaintiff.  The 
judgment  was  affirmed,  and  defendant  now  aopeals  to  this  court. 

Argued  l)efore  Hardin,  P  J.,  and  Martin  find  Follett,  JJ. 

Cliarlen  Clinton,  for  appellant.     W,  D.  Edminter,  for  respondent. 

Martin,  J.  The  statute  applicable  to  the  question  involved  in  this  appeal 
declares  tliat  "an  action  must  be  brought  before  a  justice  of  a  town  or  city 
wlierein  one  of  tlie  parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  same  county,  except,  *  *  •  where  the  defendant  is  a  non-resident  of 
the  county,  it  may  be  brought  before  a  justice  of  the  town  or  city  in  which 
he  is  at  the  time  of  the  commencement  of  the  action."  Code  Civil  Proc.  ^ 
2869.  The  question  is  whether,  under  this  statute,  a  justice  acquires  juris- 
diction in  an  action  against  a  non-resident  defendant,  where  the  action  is 
brought  before  a  justice  of  the  town  where  the  plaintiff  resides,  and  not  in  the 
town  in  which  the  defendant  is  when  the  action  is  commenced.  The  first 
provision  of  the  statute  is  one  of  limitation  only.  It  limits  the  jurisdiction  of 
a  justice  to  an  action  where  one  of  the  parlies  resides  in  the  same  town  with 
him.  or  in  an  adjoining  town.  The  exception  to  this  limitation  is  that,  where 
the  defendant  is  a  non-resident,  the  action  may  be  brought  in  the  town  where 
he  is  at  the  time.  The  contention  tliat  this  exception  restricts  the  jurisdic- 
tion of  a  justice  to  the  case  therein  mentioned,  cannot  be  sustained.  It  in  no 
way  restricts  or  diminishes  his  jurisdiction,  but,  on  the  contrary,  it  narrows 
the  limitation  of  his  jurisdiction,  and  thus  enlarges  it  by  extending  it  to  an 
additional  case.  This  statute  contains  no  provision  giving  exclusive  juris- 
diction to  a  justice  of  the  town  where  the  defendant  may  be  when  the  action 
is  commenced,  nor  does  the  language  employed  justify  such  a  construction. 
The  statute  is  plain,  and  there  can,  we  think,  be  no  doubt  but  that,  when  an 
action  is  brought  before  a  justice  of  the  town  where  one  of  the  parties  resides, 
be  has  jurisdiction,  even  though  the  defendant  be  a  non-resident,  and  in  an- 
other town  in  the  same  county  when  the  action  is  commenced.  We  are  of  the 
opinion  that  the  decision  of  the  learned  county  judge  waa  right,  and  that  the 
judgment  appealed  from  should  be  affirmed,  with  costs.  All  concur,  except 
i<''OLLi:.'rT,  J.,  nut  voting. 
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United  SxAxra  Illitminatino  Co.  t>.  Hess  et  aL 
(Supreme  Court,  Special  Term,  Neva  York  County.    January  2, 1889.) 

1.  iKJDiiCTiON — Acts  of  Public  Boards — Board  of  Electkioai.  CJontbol. 

Laws  N.  T.  1887,  c.  716,  §  1,  enacts  that  the  commissioners  of  electrical  subways 
of  the  dty  of  New  York  and  the  mayor  shall  constitute  the  board  of  electrical 
control  of  the  city,  and  confers  on  it  all  the  duties  and  powers  theretofore  im- 
posed by  law  on  the  commissioners  and  the  local  aofhorliles  with  respect  to  the 
control  of  electrical  conductors  or  conduits  or  subways  fot  electrical  conductors  in 
the  city.  Section  3  authorizes  the  board  to  compel  the  remoyal  of  electricai  appli- 
ances from  streets  on  90  days'  notice,  and  section  4  prohibits  any  corporation  or 
individual  from  taking  up  parements  or  excavating  in  streets,  for  the  purpose  of 
laying  electrical  conductors  under-ground,  or  from  continuing,  oonstrucUng,  or 
maintaining  any  "electrical  conductors,  poles,  or  other  figures  or  devices  therefor," 
above  ground,  in  any  part  of  the  city,  without  written  permission  of  the  board. 
Held,  that  the  boarcl  has  full  discretion  as  ta  when,  where,  and  In  what  manner 
electric  wires  shall  be  placed  under-ground,  and  Its  action  in  reference  thereto  will 
not  be  interfered  with  by  the  courts,  in  the  absence  of  fraud  or  improper  motives 
on  ita  part. 

S.  Same — Uxjcbt  Discrimination — Man-damds. 

As  section  7  of  the  act  provides  that  the  board  can  be  compelled  by  mandamus 
to  "furnish  just  and  equal  facilities"  to  one  aggrieved  by  its  action,  injunction  is 
not  the  proper  remedy  for  unjust  discrimination  by  it. 

3.    Ck>XSTITUTIONAL  LaW— OBIBCTIOyS  CONSIDBKED — JUBTICE  AT  CHAMBERS. 

The  court  of  appeals  having  decided  that  a  similar  statute  was  constitutional,  the 
doubt  as  to  the  constitutionality  of  the  act  of  1887,  attaclted  on  the  same  grounds,  is 
so  remote  that  it  will  not  be  entertained  by  a  justice  of  the  supreme  court  sitting 
at  chambers. 

At  chambers.  Motion  for  injunction  by  the  United  States  illuminating 
Company  against  Jacob  Hess,  Theodore  Moss,  Daniel  L.  Gibbena,  and  Abram 
S.  Hewitt,  mayor  of  the  city  of  New  York,  constituting  the  board  of  electrical 
control  for  th<^  city  of  New  York;  John  Newton,  commissioner  of  public  works; 
and  Jolm  liichardson,  superintendent  of  the  bureau  of  incumbrances. 

Butler,  Stillman  &  Hubbard,  William  Allen  Butler,  and  Thomas  H.  Hub- 
bard, {John  Notman,  of  counsel,)  for  plaintiff.  William  C.  Trull,  (  William 
N.  Cohen,  ot  counsel,)  for  defendants  Hess,  Moss,  and  Gibbens.  Henry  R. 
Beekman,  corporation  counsel,  {W  L.  Turner,  ot  counsel,)  for  defendants 
Hewitt,  Newton,  and  Kichiirdson. 

Lawrence,  J.  This  is  a  motion  upon  the  part  of  the  plaintiff  to  continne, 
during  the  pendency  of  the  action,  an  injunction  restraining  the  defendants,  as 
follows:  Fimt,  from  interfering  witli  or  removing  any  of  the  plaintiff's  poles, 
wires,  or  fixtures  in  tlie  city  of  New  York ;  second,  from  doing  any  act  or  acts 
tending  to  give  to  the  Metropolitan  Telephone  Company,  the  Western  Union 
Telegraph  Company,  and  the  East  Kiver  Electric  Light  Company,  or  any 
other  companies,  other  or  greater  facilities  or  privileges  than  shall  be  granted 
to  the  plaintiff.  A  thorough  exaniination  of  the  exceedingly  yoluminous  pa- 
pers read  upon  this  motion  lias  served  to  ripen  into  a  conviction  the  impres- 
sion which  I  intimate<l  uuring  the  argument,  that  the  plaintiff  is  not  entitled 
to  the  injunction  which  is  prayed  for  in  the  complaint. 

It  is  quite  obvious  that  under  the  act  of  18b7.  c.  716,  which  creates  the 
board  of  electrical  control,  the  duty  and  responsibility  of  determining  all  quee* 
tions  as  to  placing,  erecting,  constructing,  suspension,  use,  regulation,  or 
control  of  electrical  conductors  or  conduits,  or  subways  for  electrical  conduct- 
ors, in  the  city  of  Xew  York,  are  to  l>e  determined  by  said  board.  See  Act, 
g§  1,  S,  4.  By  the  first  section  of  said  act  it  is  provided :  "From  and  after  the 
psissage  of  this  act,  and  until  the  first  day  of  November,  1890,  the  board  of 
commissioners  of  electrical  subways  in  and  for  the  city  and  county  of  New 
York,  heretofore  appointed  under  authority  of  the  act,  chapter  499  of  the 
Laws  of  1885,  together  with  the  mayor  of  said  city  for  the  time  being,  are 
bereby  constituted  the  board  uf  electrical  control  in  and  for  the  city  of  New 
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York.  *  *  *  All  the  powers  and  duties  conferred  or  imposed  by  the  said 
act,  chapter  439  ot  the  Laws  of  1885,  upon  the  commissioners  appointed  there- 
under In  and  for  the  city  of  New  York,  and  ail  the  powers  and  duties  hereto- 
fore by  any  law  conferred  or  imposed  upon  tlie  local  authorities  of  said  city, 
or  any  of  them,  in  respect  to  or  nffecting  the  placing,  erecting,  construction, 
suspension,  maintenance,  use,  regulation,  or  control  of  electrical  conductors 
or  conduits,  or  subways  for  electrical  conductors,  in  said  city,  are  hereby 
transferred  to,  and  conferred  and  imposed  on,  and  shall  hereafter  be  exclu- 
sively exercised  and  performed  by,  the  said  board  of  electrical  control,  consti- 
tuted as  provided  in  this  act,  and  its  successoi-s  as  hereinafter  provided."  lij 
the  third  section  of  said  act  it  is  provided:  "Wlienever,  in  the  opinion  of  the 
board  hereinbefore  constituted,  in  any  street  or  locality  of  said  city,  a  suffi- 
cient construction  of  conduits  or  subways  under-ground  shall  be  made  ready 
under  the  provisions  of  this  act,  reference  being  liad  to  the  general  direction 
and  vicinity  of  the  electrical  conductors  tlien  in  use  overliead,  tlie  said  board 
sliall  notify  the  owners  or  operators  of  the  electrical  conductors  above  ground 
in  such  street  or  locality  to  make  sucli  electrical  connections  in  said  street,  or 
through  other  streets,  localities,  or  parts  of  the  city,  with  such  under-ground 
conduits  or  subways  so  specified,  as  shall  be  determined  by  the  said  board, 
and  to  remove  poles,  wires,  or  other  electrical  conductors  above  ground,  and 
their  supporting  fixtures  or  otlier  devices,  from  said  street  and  locjility,  within 
ninety  days  after  notice  to  such  effect  shall  be  given.  Thisprovision  is  made 
a  police  regulation  in  and  for  the  city  of  New  York;  and  in  case  the  several 
owners  or  operators  of  such  wires,  and  the  owners  of  such  poles,  Sxtures, 
or  devices,  shall  not  cause  them  to  be  removed  from  sucli  street, or  locality, 
AS  required  by  such  notice,  it  siiall  be  the  duty  of  the  commissioner  of  public 
works  of  said  city  to  cause  tlie  same  to  be  removed  forthwith  by  the  bureau 
of  incumbrances,  upon  the  written  order  of  the  mayor  of  said  city  to  that  ef- 
fect." By  the  fourth  section  of  said  act  it  is  provided  that  "it  shall  be  un- 
lawful, after  the  passage  of  this  act,  for  any  corporation  or  individual  to  take 
up  the  pavements  of  the  said  streets  of  said  city,  or  to  excavate  in  any  of  said 
streets  for  the  purpose  of  laying  under-ground  any  electrical  conductors,  un- 
less a  permit  in  writing  therefor  shall  have  been  lirst  obtained  from  the  said 
board,  or  its  predecessor;  and,  except  with  such  permission,  noelectrical  con- 
ductors, poles,  or  other  figures  or  devices  therefor,  nor  any  wires,  shall  here- 
after be  continued,  constructed,  erected,  or  maintained,  or  strung  above 
ground,  in  any  part  of  said  city.  The  said  board  of  electrical  control  may  es- 
tablish, and  from  time  to  time  may  alter,  add  to,  or  amend,  all  proper  or  nec- 
osstiry  rules,  regulations,  and  provisions  for  the  manner  of  use  and  manage- 
ment of  the  electrical  conductors,  an<i  of  the  conduits  or  subways  therefor, 
constructed  or  contemplated  under  the  provisions  of  this  act,  or  of  any  act 
herein  mentioned. 

In  substance,  the  court  is  asked  upon  this  motion  to  determine  that  tiie 
opinion  which  the  board  of  electrical  control  had  formed  as  to  the  feasibility  of 
putting  the  electrical  wires  under  the  streets  and  avenues  specified  in  the  res- 
olution of  September  21,  1887,  is  an  erroneous  one;  and  it  is  asked  to  substi- 
tute its  own  opinion  for  that  of  the  lioard.  In  other  words,  the  court  is  asked 
to  overritle  the  will  of  the  people,  as  expressed  in  the  act  of  1887,  that  the 
board  of  electrical  control  shall  decide  when  and  where,  and  in  what  nuinner. 
tlie  wires  sliall  be  placed  under-ground.  On  plain  principle,  this  request  must 
be  refused.  See  2  High,  Inj.  pp  813-815,  §  1240,  where  the  learned  auUior 
says:  "And  no  principle  of  equity  jurisprudence  is  better  established  than 
that  courts  of  equity  will  not  sit  in  review  of  proceedings  of  8ubordinat«  po- 
litical or  municipal  tribunals,  and  that,  where  matters  are  left  to  the  discre- 
tion of  such  bodies,  the  exercise  of  that  discretion  in  good  faith  is  conclusive. 
And  will  not,  in  the  absence  of  fraud,  be  disturbed;  and  the  fact  that  the  court 
would  have  exercised  the  discretion  in  a  different  manner  will  not  waiT«nt-it 
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in  departing  from  the  rule.  *  *  *  And  where  municipal  officers  are  pro> 
ceeding  in  the  exercise  of  an  unquestioned  authority,  with  the  construction 
of  ii  work  of  public  convenience,  they  will  not  be  enjoined,  at  the  suit  of  a 
citi/en  seeking  to  restrain  the  work  upon  the  particular  plan  proposed,  upon 
the  ground  that  another  and  different  plan  is  superior.  Thus  the  owner  of 
mills  and  mUl  privileges  upon  a  river  in  an  incorporated  city  will  not  be  per- 
mitted to  enjoin  the  city  authorities  from  improving  or  reconstructing  a  public 
bridge  in  accordance  with  a  proposed  plan,  upon  tlie  ground  that  the  plan 
ailopted  will  cause  more  injury  to  the  complainant's  mills  than  would  other- 
wise accrue,  since  the  power  to  make  the  improvement  necessiirily  implies  the 
right  to  determine  upon  the  plan  and  method  of  doing  it."  See,  also,  People 
V.  Contracting  Board,  27  N.  Y.  378-381;  Howland  v.  Eldredge,  43  N.  Y. 
457;  People  v.  Fairchild,  67  N.  Y.  334;  People  v.  Leonard,  74  N.  Y.  443; 
People  v.  Common  Council,  78  N.  Y.  33-39.  It  is  essential  that  the  l)oard, 
in  arriving  at  a  determination,  should  be  free  to  act  upon  the  various  plans 
.submitted  to  it,  untrammeled  by  the  views  and  opinions  of  other  oMcers  and 
departments  of  the  government,  and  no  court  should  intervene  for  the  pur- 
pose of  retarding,  arresting,  or  preventing  the  action  of  the  board,  except  in 
cases  where  fraud,  or  conduct  amounting  to  fraud,  is  shown.  There  are  alle- 
gations in  the  moving  papers  wliich  are  intended  to  show  that  the  board  of 
electrical  control  has  been  actuated  in  its  proceedings,  as  respects  the  plain- 
tiffs, by  improper  motives;  but,  after  a  full  consideration  of  the  attacking  and 
replying  affidavits,  I  do  not  think  that  the  charge  is  sustained.  On  the  con- 
trary, while  all  charges  of  fraud  or  collusion  are  denied  by  the  defendants, 
no  one,  I  think,  can  read  the  plaintiff's  papers  without  receiving  the  impres- 
sion that  the  plaintiff  has  determined  from  the  llrst  not  to  submit  to  the  or- 
ders of  the  board  in  respect  to  the  placing  of  the  wires  under-ground,  unless 
some  plan  was  adopted  by  the  board  which  would  be  satisfactory  primarily, 
not  to  the  board,  but  to  the  plaintifiF.  So  far  as  the  expert  testimony  is  con- 
cerned, I  deem  it  sufficient  to  say  that,  M-hile  the  plaintiff  has  produced  the 
affidavits  of  many  electricians  of  undoubted  capacity  and  standing,  who  are  of 
the  opinion  that  the  plan  adopted  by  the  board  of  electrical  control  is  not  feasi- 
ble or  practicable,  the  defendants  have  read  in  answer  numerous  affidavits 
from  electricians,  both  practical  and  theoretical,  of  equal  standing  and  expe- 
rience, indorsing  and  commending  that  plan.  Upon  this  state  of  facts  the 
wisdom  of  the  legislature,  in  confiding  to  the  board  the  exclusive  power  to 
determine  upon  a  proper  plan  fur  placing  tlie  electric  wires  under-ground,  is 
upt>arent.  See  remarks  of  IIuqek,  C.  J.,  in  People  v.  Squire,  107  N.  Y.  605, 
14  N,  E.  Rep.  820. 

It  was  contended  upon  the  argument  that  the  act  of  1887  is  in  conflict  with 
the  constitution  of  this  state.  Some  of  the  grounds  which  are  urged  are  the 
same  as  those  alleged  against  the  acts  of  1884  and  1885,  and  are  disposed  of 
by  the  decision  of  the  court  of  appeals  in  the  case  of  People  v.  Squire,  107 
N.  Y.  693,  14  N.  E.  Kep.  820.  Indeed,  the  opinion  of  the  court  in  that  case 
is  a  conclusive  answei'  to  most  of  the  points  made  upon  this  motion.  It  is 
there  decided  that  tlie  act  of  1885  is  not  in  conflict  with  section  17,  art.  3,  of 
the  constitution,  because  it  declares  tliat  the  act  of  1884  is  amended  so  as  to 
conform  to  the  provisions  of  the  act  of  1885;  the  former  act  not  being  in- 
serted in  the  latter.  It  is  also  decided  that  the  act  of  1885,  so  far  as  it  affects 
corporations  organized  before  its  passage,  is  not  obnoxious  to  the  constitu- 
tional prohibition  against  laws  impairing  the  obligations  of  contracts;  that 
it  does  not  annul,  destroy,  or  materially  impair  or  restrict,  any  franchises  or 
contract  rights  previously  secured,  but  seeks  to  regulate  and  control  their  ex- 
ercise, so  that  tliey  sliall  cease  to  constitute  a  public  nuisance.  At  page  603, 14 
X.  £.  Itep.  823,  Clilef  Justice  Ruoeb,  in  delivering  the  opinion  of  the  court, 
says:  "But  we  are  of  tlie  opinion,  for  other  reasons,  that  this  legislation  did 
not,  and  was  not  intended  to,  materially  impair  or  restrict  tlie  enjoyment  of 
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the  franchise  secured  by  the  relator.  The  necessity  of  these  acts  springs  out 
of  a  great  evil,  which  in  recent  times  has  grown  up  and  afflicted  large  cities, 
by  the  multiplication  of  rival  and  competing  companies,  organized  for  the 
purpose  of  distributing  light,  heat,  water,  the  transportation  of  freight  and 
passengers,  and  facilitating  communication  between  distant  points,  and  which 
require  in  their  enterprises  the  occupation,  not  only  of  the  surface  of  and  air 
above  the  streets,  but  indefinite  space  under-ground.  This  evil  had  become 
so  great  that  every  large  city  was  covered  with  a  net-work  of  cables  and  wires 
attached  to  poles,  houses,  buildings,  and  elevated  structures,  bringing  danger, 
inconvenience,  and  annoyance  to  the  public.  Extensive  spaces  under-ground 
were  also  required  to  lay  pipes  and  build  trenches  and  arches  to  transact  the 
business  of  tlie  various  corporations  requiring  them.  These  works  not  only 
called  for  great  skill  to  harmonize  the  various  and  conflicting  claims  of  com- 
peting companies  to  rights  above  as  well  as  beneath  the  ground,  but  a  com- 
prehensive plan  and  supervision  to  prevent  the  constant  disruption  of  the 
streets  and  the  Interruption  of  travel.  The  necessity  of  a  remedy  for  tliese 
public  annoyances  had  long  been  felt,  and  it  finally  culminated  in  the  enact- 
ment of  the  several  statutes  referred  to.  These  statutes  were  obviously  in- 
tended to  restrain  and  control,  as  far  as  practicable,  the  evils  alluded  to,  by 
requiring  all  such  wires  to  be  placed  under-ground  in  such  cities,  and  be  sub- 
ject to  the  control  and  supervision  of  local  officers,  who  could  reconcile  and 
harmonize  the  claims  of  conflicting  companies,  and  obviate  in  some  degree 
the  evils  which  had  grown  to  be  almost,  if  not  quite,  intolerable  to  the  pub- 
lic. The  scheme  of  these  statutes  was  not  to  annul  or  destroy  the  contract 
rights  of  such  companies,  but  to  regulate  and  control  their  exercise.  They 
did  not  purport  to  deny  them  any  privileges  tlieretofore  granted,  but  they  did 
require  that  they  should  be  exercised  with  due  regard  to  the  claims  of  others, 
and  in  such  a  way  that  they  should  cease  to  constitute  a  public  nuisance,  and 
should  be  enjoyed  in  such  a  manner  as  to  inconvenience  and  endanger  the 
general  public  as  little  as  possible." 

The  act  of  1887  was  not  considered  by  the  court  of  appeals  in  People  v. 
Squire,  but  the  reasoning,  which  goes  to  show  that  the  former  acta  were  not 
unconstitutional,  is  equally  forcible  to  sustain  the  validity  of  the  latter  art. 
Precisely  why  the  plaintiff  in  this  case  can  challenge  the  unconstitutionality 
of  the  act  of'l887,  because  it  seeks  to  valiilate  the  contract  theretofore  made 
by  the  subway  commissioners,  I  do  not  understand.  It  was  competent  for 
the  legislature,  in  the  first  instance,  to  have  authorized  the  subway  com- 
missioners to  make  the  contract  in  question;  and  it  seems  to  me  that,  if  the 
contract  was  beyond  the  power  of  the  commissioners  when  made,  the  legisla- 
ture could  afterwards  afiirm  and  ratify  it.  Brown  v.  Mayor,  etc.,  63  X.  Y. 
244,  and  cases  cited.  If,  however,  there  is  any  reason  for  doubting  tliat  the 
act  of  1887  is  constitutional,  the  doubt  is  so  remote  that  a  justice,  sitting  at 
chambers,  would  not,  upon  well-established  authorities,  be  justified  in  enter- 
taining it.  Jn  re  Railroad  Co.,  70  "S .  Y  342.  In  that  case  Earl,  J.,  refer- 
ring to  certain  constitutional  objections  to  the  general  rapid  transit  act,  says: 
"In  considering  them  we  must  keep  in  view  the  salutary  rule,  often  reiterated, 
that  nothing  but  a  clear  violation  of  the  constitution  will  justify  a  court  in 
overruling  the  legislative  will.  Every  statute  is  presumed  to  be  constitu- 
tional, and  every  intendment  is  in  favor  of  its  validity"  See  also  Thompson 
v.  Commissioners,  2  Abb.  Pr.  248;  Electric  Lines  Co.  ▼.  Crimmins,  N.  Y. 
Super.  Ct.,  opinion  Frerdman,  .T.;  In  re  Lexington  Atenue,  68  How.  Pr. 
462;  People  v  Tweed,  63  N.  Y.  206. 

It  is  further  contended  by  the  plaintiff  that  an  unjust  discrimination  is  be- 
ing made  by  the  board  of  electrical  control  between  the  plaintiff  and  other 
companies  engaged  in  the  business  of  electric  lighting  in  the  city  of  New 
York.  The  allegations  to  that  effect  in  the  plaiutifl's  alBdavits,  I  am  con- 
strained to  say,  are,  in  my  opinion,  fully  met  and  answered;  but  it  they  are 
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not,  the  remedy  of  the  plaintiff  is  not  by  injunction.  Section  7  of  the  act  of 
1887  provides  for  such  a  case,  and  by  that  section,  if  the  plaintiff  is  aggrieved, 
it  can  by  mandamus  compel  the  board  to  "furnish  just  and  equal  facilities" 
to  it,  and  obtain  precisely  the  same  rights  as  any  other  corporation  or  corpora- 
tions. It  is  not  necessary,  to  obtain  these  rights,  that  an  injunction  should 
be  granted  to  the  plaintiff,  which  may  entirely  thwart  all  the  efforts  of  the 
boai'd  in  the  matter  of  putting  the  electric  wires  under-ground. 

There  is  nothing  in  the  motion  to  punish  the  defendants  for  contempt  which 
calls  for  particular  observation.  The  affidavits  of  the  defendants  explain,  as 
I  think,  very  satisfactorily,  the  acts  which  are  alleged  to  have  been  in  viola- 
tion of  the  injunction  and  of  the  plaintiff's  rights,  and  do  not,  as  thus  ex- 
plained, call  for  the  condemnation  of  the  court. 

Finally,  I  am  of  the  opinion  that  the  whole  equity  of  the  plaintiff's  case  is 
met,  denied,  and  answered  by  the  defendant's  papers,  and  I  therefore  see  no 
reason  for  intei-posing  the  strong  arm  of  the  court  to  arrest  the  progress  of  a 
greiit  public  work,  the  speedy  completion  of  which  is  desirable  for  tbe  safety 
and  convenience  of  the  people. 


MoGuiBE  V.  Trustees  of  St.  Patrick's  Gathedbai.. 
(Supreme  Court,  Special  Term,  New  York  County.    January  7, 1881>.) 

1.  CsStBTEBIES— DeNOMIN1TIO!IA.L  CbMBTBBT — RrSHT  OF  BaRIAl.. 

A  person  purohasing  the  right  of  interment  In  a  Roman  Catholic  cemeteir  ao- 
quirea  It  subject  to  the  condition  that  the  person  for  whom  it  is  exercised  shall  have 
died  in  communion  with  the  Roman  Catholic  Church. 

2.  Religious  Societies — Membership — Jdrisdictiox  of  Civil  Coubts. 

Whether  a  person  died  in  the  faith  of  the  Roman  Catholic  Church  is  not  a  ques- 
tion within  the  jurisdiction  of  tbe  civil  courts,  but  must  be  decided  by  the  ecclesi- 
astical authorities. 

Action  by  Philip  McGuire,  administrator  of  John  McGuire,  for  an  injunc- 
tion against  the  trustees  of  St.  Patrick's  Cathedral. 

Post  d-  Biiines,  for  plaintiff.    Thomas  G.  Barry,  for  defendants. 

Beach,  J.    I  am  unable  to  conceive  in  what  material  respect  this  case  dif- 
fers in  its  facts  from  Coppers  v.  Trustees,  21  Hun,  184.    The  contracts  and  re- 
ceipts are  identical,  the  same  defendant  corporation  denying  the  like  right  of 
sepulture  in  its  cemetery.    There  can  l)e  no  utility  in  discussing  questions 
within  the  limits  of  authoritative  adjudication.    To  apprehend  what  legal 
proposition  there  may  be  in  the  case  at  bar,  not  considered  and  settled  by  the 
Coppers  Cane,  its  principles  may  well  be  restated.    The  court  there  held  that 
a  contract  resting  in  parol  existed  between  the  defendant  corporation  and  the 
purchaser  of  a  lot,  its  terms  to  be  sought  from  surrounding  circumstances,  in 
connection  with  the  receipt  and  subsequent  useof  the  plot.     Those  surround- 
ing-circumstances were  the  rules,  regulations,  and  customs  of  the  defendant 
with  regard  to  burials  in  its  cemetery.    Pi'esumption  of  knowledge  of  denom- 
inational character  was  charged  upon  every  applicant,  with  the  power  to  en- 
act rules  and  regulations.     The  learned  court  says:   "Where  a  party  applies 
for  a  burial  plot  at  the  office  of  a  distinctively  Roman  Catholic  cemetery,  it  is 
with  the  tacit  understanding  that  he  is  either  a  Roman  Catholic,  and,  as  such, 
eligible  to  burial,  or  at  least  that  he  applies  on  behalf  of  those  who  are  in  com- 
munion with  the  church."     The  contract  relations  thus  specified  are  enforced 
at  length  by  clear  reasoning,  and  supported  with  indisputable  decisions.    It 
is  a  palpable  deduction  that  the  intestitte,  John  McGuire,  who  bought  the  right 
of  interment,  acquired  it  subject  to  the  condition  that,  for  whomsoever  ex- 
ercised, the  person  must  have  died  in  communion  with  the  Roman  Catholic 
Church.    I  cannot  tmngine  acondition  more  reasonable,  or  moreclosely  united 
aiui  vitally  connected  with  the  principal,  if  not  the  sole,  object  of  a  deuumiua- 
tional  cemetery. 
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The  complaint  in  this  action  avers  that  John  McGnire  died  intestate  Febru- 
ary  19,  1888,  "in  the  faith  of  the  Boman  Catholic  Church."  The  latter  fact 
is  denied  by  answer,  and  the  learned  counsel  for  piaintifT  admits  it  "to  be  the 
only  issue  in  the  case  about  which  there  is  any  controversy."  It  appeared  un 
the  trial  that  the  defendants  had  refused  interment  because  McOuire  had  not 
died  in  the  faith  or  communion  of  the  church,  and  the  plaintiff  gave  proof 
tending  to  show  that  he  did.  Thus  arisee  the  first  and  most  important  in- 
quiry, whether  or  not  this  is  a  question  proper  for  decision  by  this  court.  Tlie 
point  was  not  raised  by  any  issue  in  Coppers'  Cnse,  consequently  was  notdls- 
cussed,  and  furnishes  here  the  only  additional  subject  for  consideration.  It 
certainly  is  not  a  fact  to  be  proven,  but  at  most  a  conclusion  resultant  from  a 
specific  religious  belief,  indicated,  so  far  as  may  be,  by  individual  action  con- 
forming with  established  tenets  of  the  church.  What  treatise  upon  principles 
of  the  common  law  or  equity  jurisprudence,  what  commentaries  upon  statu- 
tory enactments,  are  to  be  consulted  to  forward  and  aid  judicial  tnvestigatiuu? 
To  place  in  the  strongest  light,  assume  proofs  to  have  been  given  that  the  in- 
testate regularly  attended  church  services,  held  detailed  articles  of  religions 
faith,  still  there  is  no  legal  principle  or  authority  for  a  civil  tribunal  to  ;»ii- 
judge  him  to  have  been  a  member  of  tlie  Roman  Catholic  Church.  I  know  of 
neither  adjudication  nor  commentary  to  inform  the  court  what  articles  of 
faith  and  what  course  of  life  are  absolutelyessential  to,  or  what  derelictions  in 
performance  of  religious  duty  or  backsliding  in  faith  may  depose  from,  llie 
position.  It  seems  impossible  that  civil  tribunals  can  be  called  upon  to  exer- 
cise their  functions  in  a  domain  so  foreign  to  judicial  knowledge.  Xo  betttr 
illustration  can  be  had  than  in  the  case  at  bar.  The  evidence  on  pbtintitT's 
behalf  tended  to  show  that  the  intestate  infrequently  attended  church,  and  re- 
ceived the  sacraments.  Suppose  he  did,  what  is  and  whence  flows  the  prin- 
ciple of  law  whereunder  he  is  to  be  decreed  in  the  lioman  Catholic  faith  at 
his  death?  Manifestly  tliere  is  no  fountain  of  legal  knowledge  upon  that  sub- 
ject. Plainly  the  question  is  without  the  limit  of  judicial  investigation. 
There  have  been  submitted  extracts  from  the  writingsof  learned theolugiatis, 
and  edicts  from  councils  of  the  church,  showing  to  my  mind  what  is  the  nat- 
ure of  the  question  at  issue,  and  what  must  be  the  proper  tribunal  for  its  dt^ 
oision.  In  my  opinion,  its  nature  is  purely  religious,  appropriate  for  deci.sion 
by  the  empowered  authoritiesof  the  church.  Amongits  officials  willbefound 
the  tribunal.  In  the  writings  of  the  learned  expounders  of  doctrinal  faith  ami 
rules  of  spiritual  life,  with  which  conformity  is  shown  by  visible  act,  must 
appear  the  principles  appropriate  for  investigation,  and  necessary  as  a  founda- 
tion for  intelligent  and  conscientious  decision.  There  is  no  injustice  done  bv 
remission  to  such  a  forum,  because  the  claim  of  membership  in  the  faith  nec- 
essarily subjects  a  claimant  to  the  jurisdiction  of  ecclesiastical  authority,  rep- 
resented by  those  who  are  officially  its  exponents  and  representatives. 

In  Robertson  v.  Bullions,  9  Barb.  64,  this  court  was  held  without  power  to 
remove  an  officer  of  .a  religious  corporation,  or  to  disfranchise  a  member.  Be- 
ing unable  to  pass  upon  a  member's  right  to  vote,  much  less  is  there  anthor- 
ity  to  adjudicate  upon  membersliip  Itself.  There  is  authoritative  supervision 
in  the  courts  over  those  who  manage  temporal  properties,  resting  upon  prin- 
ciples of  contract  and  trusteeship.  Upon  this  propositk>n  maybe  cited  8hait- 
non  v.  Frost,  3  B.  Mon.  2.53,  directly  ruling  that  the  court  "could  not  deciiie 
who  ought  to  be  members  of  the  church,  nor  whether  the  exoommunicatni 
have  been  r^ularly  cut  off." 

There  is  another  argument  leading  to  a  similar  conclusion.  It  was  shon  a 
on  the  trial  that  a  decision  upon  the  right  to  ecclesiastical  burial  in  this  in- 
stance had  been  made  by  the  ordinary  of  the  diocese,  who  is  the  controUini; 
local  authority.  In  my  opinion,  the  court  shonld  not,  and  will  not,  review 
that  or  any  decision  upon  matters  of  faith,  discipline,  or  doctrine.  What^vtr 
relief  there  may  be  must  come  by  appeal  to  biglier  church  authority,  as  pio- 
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■vided  by  the  judicatory  procedure  of  the  church.  In  Reformed  Church  v. 
iietbe7-t,  3  Pa.  St.  ,282,  the  court  said:  "The  decisions  of  ecclesiastical  courts, 
like  every  other  judicial  tribunal,  are  final,  as  they  are  the  best  judges  of  what 
constitutes  an  offense  against  the  Word  of  God  and  the  discipline  of  the 
cliurch.  Any  other  than  those  courts  must  be  incompetent  jtidges  of  matters 
of  fiiith,  discipline,  and  doctrine;  and  civil  courts,  if  they  should  be  so  un- 
wise as  to  attempt  to  supervise  on  matters  which  come  within  their  jurisdic- 
tion, would  only  involve  themselves  in  a  sea  of  uncertainty  and  doubt  which 
would  do  anything  but  improve  either  religion  or  good  morals."  Again,  in 
Souldin  V.  Alexander,  15  Wail.  139,  the  court  say:  "This  is  not  a  question 
of  membership  of  the  church,  nor  of  the  rights  of  members  as  such.  It  may 
be  conceded  that  we  have  no  power  to  revise  or  question  ordinary  acts  of 
church  discipline,  or  of  excision  from  membership.  "We  have  only  to  do  with 
rights  of  property." 

To  my  mind  these  adjudications  fully  siipport  the  views  I  have  expressed 
and  the  conclusion  reached.  Decree  for  defendants,  dismissing  complaint, 
with  costs. 


PeRSCH  v.  SlMMCNS. 
(SMpreme  Court,  Special  Term,  New  York  C&unty.    January  3, 1889.) 

1.  ElZBCUTION— SUPPLBKENTABT  PbOCEEDINO — StOCKHOLDBR  0»  FOREIGN  CoaPOBA-TIOS. 

Under  Code  Civil  Proc.  N.  T.  S  '871,  providing  that  when  execution  has  been 
returned  unsatisfied  the  creditor  may  maintain  on  action  against  the  debtor  or 
any  other  person  to  oompel  the  discovery  of  property  or  money  due  the  debtor,  and 
to  pi'ocure  satislaction  of  his  demand,  a  judgment  creditor  of  a  foreign  corporation, 
aftor  the  return  of  execution  unsatisfied,  may  sue  a  stockholder  indebted  to  the  cor- 
poration for  unpaid  subscription  for  stock. 
S.  Parties— Drfect  or  Partik»— FAiLimE  to  Dkmuk— Waiver. 

Under  Code  Civil  Proo.  N.  T.  S  490,  a  defect  of  parties  appearing  on  the  face  of 
the  complaint  is  waived  if  not  raised  by  demurrer. 

Action  by  William  A.  Perscta  against  James  A.  Simmons.  Defendant  de- 
murs to  the  complaint  on  the  ground  that  it  does  not  state  facts  BuSicient 
to  constitute  a  cause  of  action.  Code  Civil  Proc.  §  1871,  so  far  as  mate- 
rial, is  as  follows:  "When  an  execution  against  the  property  of  a  judgment 
debtor,  issued  out  of  a  court  of  record,  ♦  ♦  *  has  been  returned  wholly 
or  partly  unsatisfied,  the  judgment  creiiitor  may  maintain  an  action  against 
the  judgment  debtor  and  any  other  person  to  compel  the  discovery  of  any 
thing  in  action,  or  other  property  belonging  to  the  judgment  debtor,  and  of 
any  money,  thing  in  action,  or  other  property  due  to  him,  or  held  in  trust 
for  him;  to  prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  to  any  other  person;  and  to  procure  satisfaction  of  the  plaintiff's 
demand,  as  prescribed  in  the  next  section  but  one." 

Edwin  H.  Leavitt,  for  plaintiff.    Emmet  R.  Olcott,  for  defendant 

Inorabau,  J.  The  allegation  of  the  complaint  as  to  the  ground  of  indebt- 
edness of  the  defendant  to  the  People's  Dairy  Association  is  that  the  said  cor- 
poration sold  and  delivered  to  this  defendant  200  shares  of  the  capital  stock 
of  said  association,  for  which  the  defendant  agreed  to  pay  the  sum  of  f  2,000, 
of  which  the  sum  of  $500  is  still  unpaid.  That  the  defendant  was  indebted 
to  the  corporation  in  the  sum  of  $500,  and  that  the  corporation  could  main- 
tain an  action  at  law  against  the  defendant  for  the  balance  due.  Is  clear.  As- 
suming that  the  transaction  was  a  subscription  by  the  defendant  to  the  stock 
of  the  corporation,  it  is  settled  in  this  state  that  such  a  subscriber  becomes  a 
debtor  to  the  corporation  for  the  balance  of  his  subscription,  which  the  cor- 
poration could  recover  from  him  in  an  action  at  law.  Dayton  v.  Borst,  31  N. 
Y.  435;  Railroad  Co.  v.  Masvn,  16  N.  T.  464. 

The  defendant  being  thus  indebted  to  the  corporation,  the  plaintiff  ob- 
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tained  a  Judgntent  against  the  corporation  for  a  sum  exceeding  the  amount 
due  to  the  corporation  from  the  defendant,  and,  having  exhausted  his  remedj 
at  law  against  the  corporation,  commenced  this  action  to  liave  the  amount 
of  defendant's  indebtedness  to  the  corporation  applied  to  the  satisfaction  of 
liis  judgment.  Such  an  action  is  expressly  authorized  by  section  ]871  of 
the  Code,  and  is  sustained  by  the  decision  of  the  commission  of  appeals  in 
Bartlett  v.  Drew,  57  N.  Y.  588.  In  the  case  of  Griffith  v.  Mangam,  73  N. 
Y.  612,  the  obligation  was  created  by  a  statute  of  the  state  of  New  Jersey, 
which  provided  that  when  the  whole  capital  of  a  corporation  shall  not  be  paid 
in,  and  the  capital  paid  shall  not  be  sulflcient  to  satisfy  the  claims  of  its  cred- 
itors, each  stockholder  shall  be  bound  to  pay  on  each  share  held  by  him  the 
sum  necessary  to  complete  the  amount  of  such  share  as  fixed  by  the  charter 
of  the  company,  or  such  proportion  of  that  sum  as  shall  be  required  to  satisfy 
the  debts  of  the  company.  It  was  held  that  there  could  not  be  a  recovery  by 
these  creditors  against  a  single  stockholder,  and  that  the  action  necessary  to 
charge  the  defendants  was  one  in  equity,  bringing  in  the  other  stockholders 
in  like  predicament  with  him ;  and  the  case  of  Bartlett  v.  Drew,  attpra,  was 
distinguished,  as  in  that  case  the  liability  sought  to  be  enforced  was  not  one 
created  by  statute,  but  a  common-law  liability.  It  is  evident  that  under  this 
statute  the  liability  imposed  upon  the  stockholder  was  only  to  pay  so  much  of 
the  balance  remaining  on  bis  stock  as  would  be  necessary  to  satisfy  the  debts 
of  the  coi-poration,  and  to  ascertain  that  amount  the  presence  of  all  the  stock- 
holders was  necessary.  In  Morgan  v.  Railroad  Co.,  10  Paige,  292,  the  judg- 
ment debtor  was  a  domestic  corporation,  and  it  was  decided  that  the  plaintiflf 
must  pursue  the  remedy  prescribed  in  the  Revised  Statutes.  The  same  may 
be  said  of  Mann  v.  Pentz,  3  N.  Y.  415.  The  judgment  debtor  is  a  foreign 
corporation,  and  the  return  of  the  execution  nnsatisQed  shows  that  it  has  no 
property  within  this  state  upon  which  the  plaintiff  can  levy  to  satisfy  his 
judgment;  and,  unless  he  can  maintain  this  action,  he  has  no  remedy  in  the 
courts  of  this  state. 

The  defendant  does  not  demur  on  the  ground  of  a  defect  of  parties  plaintiff 
or  defendant;  and  as  the  objection  was  not  taken  by  the  demurrer,  so  far  as 
it  appears  on  the  face  of  the  complaint,  it  must  be  held  to  have  been  waived. 
Code,  §  499.  I  think  the  demurrer  should  be  overruled,  and  judgment  or- 
dered for  plainlilT,  with  costs,  with  leave  to  defendant  to  answer  within  20 
days  on  payment  of  costs. 


MiLLEB  V.  Mead  et  al. 

{Swpreme  Cotirt,  Special  Term,  New  York  County.    January  25, 1889.) 

UccHAMCs'  Liens— Materiai/-Mbk — Abandonment  bt  Contraotob. 

Laws  N.  T.  1885,  c.  842,  §  1,  provides  that  any  person  who  furnishes  material 
for  use  In  erecting,  altering,  or  repairing  any  house,  etc.,  witb  the  consent  of  the 
owner  or  his  agent,  or  any  contractor  or  subcontractor,  may  have  a  lion  upon  such 
house,  etc.  The  owner  of  certain  premises  made  a  contract  for  the  oompIeUon  of 
houses  thereon,  he  to  advance  a  sum  of  money,  and  on  the  fulflllment  of  the  con- 
tract to  convey  the  premises  to  the  contractor  for  a  named  oonsideration.  Theoon- 
tractor  subsequently  abandoned  the  contract.  Held,  that  plaintiff  had  a  lien  upon 
the  premises  for  material  furnished  the  contractor. 

Action  by  David  Miller  against  Sarah  F  Mead  and  others  to  foreclose  a  ma- 
terial-man's lien.  Laws  N  Y  1885,  c.  342,  §  1,  provides  that  any  person 
who  shall  perform  any  labor  or  service,  or  furnish  any  materials  for  use  in 
erecting,  altering,  or  repairing  any  house,  etc..  with  the  consent  of  the  owner 
or  his  agent,  or  any  contractor  or  subcontractor,  may  have  a  lien  on  such 
house,  etc. 

James  T.  Hoyt,  ( Wm.  E.  Stewart,  of  counsel,)  for  plaintift.  Geo.  W.  Mead, 
{Albert  S.  Lamb,  of  counsel.)  for  defendant. 
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Bbaoh,  J.  The  action  is  to  foreclose  a  material-man's  lien,  olaimed  to  exist 
under  cliapter  342,  Laws  1885.  The  defendant  Mead  was  and  is  owner  of  tlie 
realty,  and  made  an  agreement  with  one  Oierke.  subsequently  assigned  to  de- 
fendant Grippentrog.  In  brief,  this  contract  provided  for  the  completion  of 
certain  dwellings  on  the  premises;  an  advance  by  the  owner  of  $21,000;  on 
the  completion  of  the  houses  defendant  Mead  agreed  to  convey  to  Qrippentrog 
the  premises  for  a  named  consideration.  The  plaintiff  furnished  material  to 
Grippentrog,  and  claims  a  lien  therefor.  Grippentrog  subsequently  failed  to 
perform,  and  abandoned  the  contract.  The  lien  is  resisted  by  the  owner,  as 
not  warranted  by  the  statute,  supra.  In  my  opinion,  the  changes  in  the 
ien  law,  by  the  act  of  1885,  were  intended  to  meet  the  facts  of  this  case. 
Gnder  prior  enactments  the  position  of  the  defendant  Mead  had  been  success- 
tally  maintained,  under  the  theory  tliat  nothing  was  due  to  the  immediate 
contractor  (who  haii  failed  to  perform)  from  the  owner;  and  thus  laborers 
and  material-men  were  left  remediless,  while  the  owner,  as  defendant  Mead 
would,  in  case  at  bar,  retained  the  realty,  enhanced  in  value  by  the  improve- 
ments, without  paying  anything  for  the  betterments.  There  was  no  contract 
between  defendants  Mead  and  Grippentrog  in  the  sense  of  that  word  used  in 
section  1  of  the  act.  What  the  word  there  means  is  a  contract  between  them 
to  build  houses  for  an  agreed  price,  the  title  to  tlie  property  to  be  in  no  way 
affected.  The  agreement  here  is  far  different.  It  certainly  provides  for  the 
erection  of  houses,  but  not  for  the  defendant  Mead  as  owner,  but  for  Grippen- 
trog himself,  who  is  to  take  title  ut>on  performance  of  the  agreement.  This 
must  be  a  correct  construction,  else  the  legislative  intenticn  to  pass  a  reme- 
lial  and  protective  statute  was  knowingly  turned  into  an  enactment  to  facil- 
iliite  imposition  upon  and  loss  to  those  deemed  worthy  of  protection.  Acts 
substantially  similar  in  terms  have  received  judicial  construction  supporting 
this  view.  Rollin  v.  Cross,  45  N.  Y.  766;  Burkitt  v.  Harper,  79  N.  Y.  273; 
Otis  V.  Dod(l.  90  N.  T.  336;  Riley  v.  Watson,  3  Hun,  568.  I  am  unable  to 
perceive  any  difference  in  legal  meaning  between  the  words  "permission"  and 
"consent."  The  materials  were  here  furnistied  by  the  owner's  consent.  Site 
permitted  Grippentrog  to  erect  the  buildings  upon  her  property,  as  is  evi- 
denced by  her  agreement.  He,  by  virtue  of  the  right  acquired,  purcliased 
the  materials  therefor  with  her  consent.  Under  it  also  her  agent  could,  and 
possibly  did,  inspect  the  work  aa  it  progressed.  In  her  answer,  at  folios  10, 
11,  she  substantially  admits  permission  given  by  the  agreement.  The  case  of 
Craig  y.  Swinerton,  8  Hun,  144,  is  not  applicable.  There  the  immediate 
contractor  held  nothing  but  a  bare  executory  contract  of  sale,  and  no  consent 
of  the  holder  of  the  legal  title  was  shown.     Decree  for  plaintiff,  with  costs. 


Ansorgb  0.  Kaiseb. 
(Supreme  Court,  Special  Term,  New  YorH  County.    January  16, 1880.) 
Svr-Orr  and  CouNTsa-CLiLiM— Plbadino — Axoraea  Acrrioy  Pbitdino. 

Code  Civil  Proa  N.  Y.  i  495,  provides  that  a  plaintiff  may  demur  to  a  ooanter- 
claim  on  which  the  defendant  demands  affirmative  judgment,  where  it  appears  on 
its  face  that  there  la  another  aotioo  pending  between  the  same  parties  for  the  same 
oause.  SeotioD  514  provides  that,  where  the  answer  contains  a  counter-claim,  the 
reply  may  set  forth  new  matter  oonstituting  a  defense  to  the  counter-claim.  Held., 
that  a  reply  to  a  counter-claim,  demanding  affirmative  judgment,  that  another  ac- 
tion was  pending  for  the  same  cause,  such  fact  not  appearing  on  the  face  of  the 
oounter-ofaim,  was  proper. 

Action  by  Henry  P.  Ansorge  against  Rachel  Kaiser.     Defendant  demurs  to 
new  matter  set  up  in  the  reply  as  a  defense  to  a  counter-claim. 
David  Tim,  for  plaintiff.    B.  C.  James,  for  defendant. 

Ingraham,  J.    The  counter-claim  set  up  in  the  answer  alleges  a  breach  of 
<wai'ranty,  and  demands  an  affirmative  judgment  against  the  plaintiff  for  the 
v.3N.Y.8.no.9 — 60 
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snm  ot  S800.  The  reply  to  such  counter-claim  alleges  that  a  prior  action  is  pend- 
ing undetermined  for  the  surae  cause  of  action  alleged  in  said  contiter-claim, 
between  the  same  parties,  in  this  court,  and  to  that  reply  the  defendant  de- 
murs. By  section  495  of  the  Code  it  is  provided  that  a  plaintiff  may  demur  to 
a  coanter-<.-]aim  upon  which  tlie  defendant  demands  an  affirmative  judgment, 
where  it  appears  on  the  face  of  the  counter-claim  "that  there  is  another  action 
pending  between  the  same  parlies  for  the  same  cause."  If,  therefore,  it  had 
appeared  in  the  allegation  constituting  this  counter-claim  that  a  prior  action 
was  pendingfur  the  cause  of  action  alleged  as  acounter-claim.thu  plaintitf  could 
have  demurred  to  the  counter-claim.  By  section  514  it  is  provided  that  wlicre 
the  answer  contains  a  counter-claim  the  reply  may  set  forth  in  ordinary  an<l 
concise languajie,  without  repetition,  new  matter  not  inconsistent  with  the  com- 
pl.'iint,  constituting  a  defense  to  the  counter-claim.  I  think  it  is  clear  that  fact-s 
which,  if  tliey  appeared  on  the  face  of  tlie  counter-claim,  would  make  tlie 
counter-claim' deinurral)Ie,  and  defeat  the  cause  of  action  set  up  as  a  counter- 
olaim,  when  they  do  not  so  appear  are  new  matter  constituting  a  defense  to  the 
counter-claim;  for  it  would  be  absunl  to  suppose  that  tlie  legislature  intended 
that  a  fact  appearing  on  the  face  of  the  counter-claim  should  defeat  the  coun- 
ter-claim, but  should  not  defeat  it  where  that  fact  did  not  so  appear,  but  was 
alleged  in  the  reply.  The  rule  was  different  where  the  cause  of  action  was 
alleged  in  the  answer  by  way  of  set-off,  and  not  by  way  of  counter-claim; 
an<l  the  case  of  Nai/lor  y.Sehen'k,  3  E.  D.  Smith,  137,  applied  the  rule  to  the 
defense  of  set-off,  and  not  to  a  counter-claim.  It  is  settled  in  this  court  that 
a  plea  of  another  action  pending  between  the  same  parties,  for  the  same  cause, 
is  a  good  defense  to  the  action,  (ffroshon  v.  Lyon,  16  Barb.  402;)  and  under 
the  provisions  of  the  Code  above  cited  I  think  it  is  also  a  defense  to  a  coun- 
ter-claim for  which  an  affirmative  judgment  is  demanded.  The  cases  cited 
by  defendant  have  been  examined,  but  so  far  as  they  are  inconsistent  with 
the  rule  before  stated  they  should  not  prevail  against  the  express  language  of 
the  Code  cited.  The  demurrer  should  therefore  be  overruled,  and  judgment 
ordered  for  plaintiff,  with  costs,  with  leave  to  defendant  to  withdraw  tile  de- 
murrer within  20  days  on  payment  of  costs. 


People  o.  Fisheb. 
{Supreme  Court,  Chnxeral  Term,  Fifth  Department    January  U,  1889.) 

1.  Trade-Kare — Labels— Ciqar-Makebs'  Union. 

A  label  issued  by  a  voluntary  association  of  uif^ar-malcers  to  cigar  manufbotories 
in  which  its  members  only  are  employed,  or  to  a  member  who  makes  cigars  on  his 
own  account,  to  indicate  that  the  cigars  l)earing  the  label  are  made  solely  by  such 
members,  and  to  distlDguish  them  from  other  cigars,  though  such  cigars  are  made 
in  various  manufactories  by  various  workmen,  and  neither  the  worlmien  nor  asso- 
ciation have  any  proprietary  interest  in  them,  is  a  trade-mark,  within  the  meaning 
of  Fen.  Code  N.  Y.  {  366,  defining  a  trade-mark  to  be  a  mark  to  indicate  the  owner, 
maker,  or  seller  of  an  article  of  merchandise,  and  usually  afSxed  to  merchandise  to 
denote  that  it  was  manufactured,  etc.,  or  otherwise  prepared,  by  him,  and  section 
864.  making  it  a  misdemeanor  to  counterfeit  a  trade-mark,  or  to  affix  a  coanterf^ted 
trade-mark  to  merchandise,  etc 

S.  Same — Cbaracter  of  Oooos, 

But  language  of  the  label,  descriptive  of  the  character  or  (juaUty  of  oigBra,  or  the 
workmen  by  whom  they  are  or  are  not  made,  is  not  the  subject  of  a  Isaae-jnark.' 

Appeiil  from  court  of  sessions,  Erie  county. 

George  T.  Fisher  was  convicted  of  counterfeiting  and  imitating  a  trade- 
mark, and  affixing  the  same  to  an  article  of  merchandise,  in  violation  of  the 
statute.  This  trade-mark  was  devised  by  the  "Cigar-Makers'  IntemationHi 
Union  of  America,"  in  the  year  li$80.    It  was  known  aa  the  "Blue  Label," 

'As  to  what  words  will  be  protected  as  a  trade-mark,  sea  Fleisohmaiin  v.  Kewmaii,  S 
B.  Y.  Supp.  60S,  and  note;  Stonuf ucturing Ck>.  v.  Stone  Co.,  S5  Fed.  Bsp.  898,  and  new. 
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and  nsed  as  such  upon  boxes  containing  cigars  made  by  the  members  of  the 
union,  and  read  as  follows:  "Issued  by  authority  of  the  Cigar-Makers'  Inter- 
national Union  of  America.  Union-Made  Cigars.  This  certifies  that  the- 
cigars  contained  in  this  box  have  been  made  by  a  first-class  workman,  a  mem- 
ber of  the  Cigar-Makers'  International  Union  of  America,  an  organization  op- 
posed to  inferior,  rat-shop,  coolie,  prison,  or  filthy  tenement-house  workman- 
ship. Therefore  we  recommend  these  cigars  to  all  smokers  throughout  the- 
world.  All  infringements  upon  this  laliel  will  be  punished  according  to  law.. 
A.  Strossee,  President  C.  M.  I.  U.  of  America. "  The  counterfeit  stamp  was 
by  the  defendant  affixed  to  a  box  of  cigars  sold  by  him.  The  conviction  by 
the  police  court  was  affirmed  in  the  court  of  sessions,  and  defendant  appeals. 

Argued  before  Barkek,  P.  .7.,  and  Haioht,  Bradley,  and  Dwigiit,  JJ. 

Daniel  W.  Allen,  for  appellant.    Tracy  C.  Becktr,  for  the  People. 

Bradley,  J.,  {after  statin;/  the  facti.)  The  counterfeit  closely  imitated 
the  genuine  stamp  of  the  union,  and,  although  distinguishable  upon  close  in- 
spection, it  was  likely  to  be  taken  for  the  genuine,  and  to  mislead  and  deceive 
till'  public.  The  question  presented  is  whether  the  charge  as  made  and  proved 
constituted  an  offense  within  the  statute  which  provides  that  "a  person  who 
knowingly  *  •  *  (1)  falsely  makes  or  counterfeits  a  trade-mark;  or  (2y 
affixes  to  any  article  of  merchandise  a  false  or  counterfeit  trade-mark,  know- 
ing the  same  to  be  false  or  counterfeit,  or  the  genuine  trade-mark  or  imi> 
tation  of  the  trade-mark  of  another  without  the  latter's  consent;  or  (3)  sells 
or  keeps  or  offers  for  sale  an  article  of  merchandise  to  which  is  affixed  a  false 
or  counterfeit  trade-mark,  or  the  genuine  trade-mark  or  an  imitation  of  the 
trade-mark  of  another  without  the  latter's  consent;  or  (4)  has  in  bis  posses- 
sion a  counterfeit  trade-mark,  knowing  il  to  be  counterfeit,  or  a  die,  plate, 
brand,  or  other  thing  for  the  purpose  of  falsely  making  or  counterfeiting  a- 
trade-mark ;  or  (5)  makes  or  sells  or  offers  to  sell  or  dispose  of  *  •  *  aa 
article  of  merchandise  witli  such  a  trade-mark  as  to  appear  to  indicate  the 
quantity,  quality,  or  character  of  the  article,  but  not  indicating  it  truly, — is 
guilty  of  a  misdemeanor."  Pen.  Code,  §  364.  The  genuine  htbel  was  de- 
signed as  a  trade-mark  of  the  "Cigar-Makers'  International  Union  of  America," 
and  has  been  so  used  since  in  1880,  when  it  was  devised  and  adopted  for  that 
purpose,  pursuant  to  a  provision  of  the  constitution  of  the  union.  The  im- 
portant inquiry  is  whether,  in  its  application  and  use,  this  label  has  the  char- 
acter of  a  trade-mark,  and  its  use  as  such  is  entitled  to  protection.  As  defined 
by  the  statute,  "a  'trade-mark'  is  a  mark  used  to  indicate  the  maker,  owner, 
or  seller  of  an  article  of  merchandise,  and  includes,  among  other  things,  any 
name  of  a  person  or  corporation,  or  any  letter,  word,  device,  emblem,  figure, 
seal,  stamp,  diagram,  brand,  wrapper,  ticket,  stopper,  label,  or  other  mark  law- 
fully adopted  by  him,  and  usually  affixed  to  an  article  of  merchandise  to  de- 
note that  the  same  was  imported,  manufactured,  produced,  sold,  compounded, 
bottled,  packed,  or  otherwise  prepared  by  him, "  etc.  Id.  §  366.  "  An  imita- 
tion of  a  'trade-mark*  is  that  which  so  far  resembles  a  genuine  trade-mark  aa 
to  be'likely  to  Induce  the  belief  that  it  is  genuine,  whether  by  the  use  of  words 
or  letters  similar  in  appearance  or  in  sound,  or  by  any  sign,  device,  or  other 
means  whatsoever."  Id.  §  368.  This  is  substiintially  the  rule  at  common 
law  relating  to  infringement  of  trade-marks.  But  it  is  contended  on  the  part 
of  the  defendant  that  the  label  cannot  be  treated  as  a  trade-mark  in  the  legal 
sense  of  tbe  term,  because  it  has  not  the  support  of  any  proprietary  right  in 
its  relation  to  the  merchandise  upon  which  It  is  affixed,  in  respect  either  to 
the  workmanship  or  ownership  of  such  merchandise,  and  neither  the  maker, 
owner,  or  seller  is  indicated  by  the  label.  The  Cigar-Makers'  International 
Union  of  America  is  a  voluntary  association  of  individuals,  said  to  number 
25,000.  They  are  cigar-makers.  The  association  is  not  engaged  in  the  busi- 
ness of  manufacturing  cigars,  and  as  such  has  no  property  in  tbe  business. 
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It  has  a  constitution  expressing  the  purpose  of  the  organization,  which  seems 
to  have  in  view  the  mutual  bv'nelit  of  iis  members.  Witliia  the  system  so 
provided  for  it  are  the  selection  of  officers,  the  regulations  for  the  admission 
of  members,  etc.  The  membership  Is  confined  to  those  engaged  in  the  cigar 
industry,  and  the  organization  consists  of  local  unions  under  the  jurisdiction 
of  the  international  union.  Tlie  trade-mark  label  is  issued  by  its  authority, 
and  is  furnished  by  the  several  local  unions  in  the  manner  prescribed  to  all 
union  shojis  within  their  respective  districts.  A  union  shop  is  one  in  which 
none  but  members  of  the  association  are  engaged  as  workmen.  Tliey  may 
also  be  used  by  a  person  wlio  is  a  member,  and  solely  performs  the  work  of 
manufacturing  cigars  on  his  own  account.  And  the  labels  used  have  the 
stampof  the  respective  local  unions  through  whicli  they  are  so  furnished.  The 
purpose  of  this  label  was  to  furnish  a  trade-mark  to  indicate  that  the  cigars 
contained  in  boxes  on  wliich  it  is  affixed  were  made  solely  by  the  members  of 
the  association,  and  to  distinguish  them  from  all  other  cigars  in  the  market. 
It  is  therefore  conQned  to  cigars  made  in  sliops  where  members  of  the  union 
only  are  employed  as  workmen,  and  to  shops  of  its  members  who  carry  on  the 
business  and  perform  all  the  work  themselves.  In  the  former  a  workman  so 
employed  has  not  necessarily,  and  usually  has  not,  any  proprietary  interest  in 
the  cigars  made,  and  has  not,  nor  has  the  association,  any  power  to  require 
that  the  label  be  affixed  to  the  boxes  containing  the  cigars  made  there.  This 
depends  upon  the  will  or  consent  of  the  owner,  unless  the  requirement  is  in 
the  contract  of  employment.  The  employment  and  wages  of  a  workman  de- 
pend somewiiat  upon  his  reputation  as  such,  and  he  has  a  valuable  interest  in 
the  good-will  of  his  workmanship,  and  in  that  respect  he  may  have  a  proprie- 
tary right  in  the  result  of  his  labor. 

The  only  recognized  indication  of  a  trade-mark  is  the  source,  origin,  or 
ownership  of  the  article  of  merchandise  on  which  it  is  placed.  Caswell  v. 
Daois,  58  N.  Y.  223.  This  means  that  the  mark  ia  calculated  to  distinguish 
the  articles  which  bear  it  from  those  of  other  makers  ot  vendors.  It  need  not 
indicate  any  particular  person  as  maker,  manufacturer,  or  vendor,  or  give 
the  name  or  address  of  either.  When  the  mark  has  become  recognized  by 
purchasei-8  as  a  distinctive  designation  of  a  particular  maker,  manufacturer, 
or  seller  of  a  certain  quality  of  goods,  it  will  be  a  sufficient  indication  of  the 
origin  or  ownership,  within  the  rule  requisite  to  its  protection  as  such,  al- 
though purchasers  may  not,  from  the  work  or  otherwise,  be  able  to  tell  who 
is  the  particular  maker  or  seller  of  the  article.  Qodillot  v.  Harris,  81  X.  Y. 
263;  I'ank  Co.  v.  Scott,  33  La.  Ann.  946.  Abstractly,  and  apart  from  its 
application  and  use,  a  trade-mark  has  no  recognized  ownership.  Its  value  is 
in  its  employment  in  marking  the  goods  upon  which  it  is  placed.  This  gives 
to  it  the  character  of  property.  It  is  then  a  symbol  of  reputation  or  good- 
will. Derringer  v.  Plate,  29  Cal.  292;  Bradley  v.  Norton,  38  Conn.  157. 
The  contention  on  the  part  of  the  defense  is  that  there  is  no  ownership  of  the 
alleged  label  as  a  trade-mark,  and  that  it  does  not  come  wittiin  the  purpose 
which  permits  its  recognition  as  such.  If  identity  of  proprietorship  in  the 
mark  and  the  article  to  which  it  is  affixed,  or  if  identity  in  the  quality  of  the 
goods,  were  requisite  to  support  it  as  such,  the  charge  cannot  be  sustained, 
because  the  international  union  neither  manufactures  nor  owns  the  cigars  Li- 
beled with  it,  and  they  are  made  in  several  thousand  shops,  and  by  many 
thousand  men.  under  the  direction  of  their  several  employers,  and  with  sufli 
qualities  of  tobacco  as  are  provided  for  the  purpose.  The  mark  is  designed 
as  a  symbol  to  distinguish  the  cigars  produced  by  the  labor  of  those  work- 
men, which  indicates  quality  of  the  article  manufactured  so  far  only  as  it  is 
incident  to  or  dependent  upon  the  workmanship.  The  fact  that  gomls  ar«  pro- 
duced by  the  work  of  one  person  in  the  service  of  another,  to  whom  they  be- 
long, and  that  a  label  cannot  be  placed  upon  them  without  the  consent  of  the 
owner,  does  not  seem  to  be  in  the  way  of  the  right  of  the  workman,  through 
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the  means  of  a  trade-mnrk,  wliich  be  may  have  devised  and  caused  to  be  af- 
fixed to  the  product  of  his  hibor,  to  have  property  in  such  trade-inarlc  enti- 
tled to  protection  as  such.  The  good- will  of  the  result  of  bis  work  in  his  de- 
partment of  business  in  the  production  of  articles  of  merchandise  may  be  es- 
sentially valuable  to  him.  And  what  may  be  available  to  one  may  in  like 
manner  be  accomplished  by  an  association  of  workmen  in  the  same  business, 
and  in  the  production  of  similar  articles  of  merchandise  for  the  market.  In 
that  case  tliey  all  have  a  property  interest  in  common  in  the  use  of  the  mark 
as  an  indicator  of  the  origin  as  relates  to  the  productive  labor  of  the  manu- 
factured article.  This  association  represents  a  community  of  interest  for 
certain  purposes,  and  is  composed  of  members  who  constitute  it.  And  to 
maintain  the  organization  it  has  governing  rules  and  regulations,  which  tlie 
members  undertiike  to  observe,  and  thus  a  compact  is  produced  by  and  be- 
tween them  for  the  purposes  provided  by  the  constitution  of  the  association. 
While  the  object  may  not  bo  such  as  t-o  give  to  it  the  character  of  a  partner- 
ship, the  apparent  design  is  to  advance  the  welfare  of,  and  afford  mutual  ben- 
elit  to.  the  members,  and  to  maintain  a  proper  standard  in  character  and 
skill  of  labor  in  the  service  in  which  they  are  engaged;  and,  so  far  as  appears, 
the  purpose  is  lawful.  The  contract  relation  of  the  members  represented  by 
its  rules  and  regulations  creates  an  association  which  may  be  recognized  as 
such  for  the  purposes  of  supporting  the  rights,  as  between  themselves,  of  the 
members.  MeMahon  v.  Rauhr,  47  N.  T.  70;  White  v.  Broivnell,  3  Abb.  Pr. 
(N.  S.)  318,  4  Abb.  Pr.  (N.  S.)  162;  Ebhinghmtsm  v.  Worth  Club,  4  Abb. 
N.  C.  ^00,  and  note;  Louhat  v.  Le  Roy,  15  Abb.  N.  C.  1,  and  note,  44;  Poult- 
ney  T.  Baohman,  31  Hun,  49,  27  Alb.  Law  J.  326,  and  cases  there  cited. 
And  for  certain  purposes  voluntary  associations  are  recognized  bv  statute. 
Code  Civil  Proc.  §  1919;  Flagg  v.  Swift.  25  Hun,  623.  The  membeis,  through 
their  organization  known  as  the  "Cigar-Makers'  International  Union  of 
America, "  may,  we  thmk,  devise,  as  they  have  done,  a  trade-mark  label,  to 
designate  the  result  of  their  labor,  and  for  that  purpose  it  may  be  entitled  to 
protection  in  its  relation  to  such  products  as  a  proprietary  right  for  their  ben- 
elit.  Strasser  v.  Moonelis,  23  Jones  &  S.  198.  The  fact  that  their  work  is 
not  performed  under  a  single  employment,  but  under  many  different  employ- 
ers in  as  many  widely  separated  shops,  may  go  to  the  value  of  the  mark  in  its 
application  to  the  cigars  made  by  them,  rather  than  to  the  right  to  its  protec- 
tion as  such.  In  Pratt's  Appeal,  117  Pa.  St.  401,11  All.  Rep.  878,  a  trade- 
mark which  had  been  used  by  the  ancestor  of  three  parties  was  used  by  them 
severally,  and  independently  of  each  other,  to  distinguish  butter  manufact- 
ured and  sold  by  them  respectively.  It  was  there,  as  it  is  here,  contended 
tbat  its  use  by  the  several  parties  destroyed  the  distinctive  feature  of  the 
mark,  and  opened  the  way  for  the  appropriation  of  it  by  the  public.  But  it 
was  held  that  the  severance  of  the  parties  in  the  manufacture  of  the  butter, 
and  in  the  application  of  the  trade-mark  by  them,  did  not  deny  to  such  par- 
ties the  right  to  its  protection  against  infringement  by  a  stranger.  The  cited 
case  of  Jaeger's  Co.  v.  Le  BoutilUer,  47  Hun,  521,  does  not  seem  to  have  any 
necessary  application  to  the  question  here.  It  was  there  held  that  a  patentee, 
merely  as  such,  had  no  property  in  a  trade-mark  applicable  to  the  subject  of 
the  invention,  although  as  a  manufacturer  or  seller  he  might,  but  that  his 
protection  was  In  his  patent-right 

In  the  case  at  bar  the  question  is  raised  whether  what  is  represented  by  the 
label  is  properly  the  subject  of  a  trade-mark.  It  is  very  clear  tbat  the  lan- 
guage there  employed  which  tends  to  describe  the  character  or  quality  of  ci- 
gars, or  of  the  workmen  by  whom  they  are  and  are  not  made,  cannot  be 
treated  as  the  subject  of  a  trade-mark  as  such,  because  there  can  l>e  no  exclu- 
sive right  to  the  description  of  quality  of  articles  produced,  or  of  the  skill  or 
quality  of  the  work  of  the  persons  by  whom  they  are  made;  nor  can  there  be 
any  exclusive  right  to  thus  appropriate  an  idea  relating  to  the  quality  of  the 
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goods  put  in  the  market.  Caswell  v.  Damn,  58  N.  T.  223;  Enoch  Morgan's 
Horn  Co.  V.  Troxell,  89  X.  Y.  292;  Manufacturing  Co.  v.  Trainer,  101  TJ.S. 
51.  To  that  extent  this  blue  label  is  not  effectual  as  such.  But  it  has  feat- 
ures which,  in  other  respects,  may  properly  characterize  it  as  a  trade-mark. 
It  purports  to  have  been  issued  by  the  "Cigar-Makers'  International  Union 
of  America, "  and  subscribed  to  it  is  the  name  and  title  of  the  person  de- 
scribed as  its  president;  and  when  issued  for  use  it  has  upon  it  the  stamp  of 
tlie  local  union  of  the  district  in  which  it  is  used.  The  conclusion  was  war- 
ranted that  the  false  or  counterfeit  label  was  alflxed  by  the  defendant  witli- 
out  the  consent  of  the  owner  of  the  genuine  label,  and  that  it  was  so  alfixed 
before  the  sale  of  the  box  of  cigars  upon  which  it  was  placed  was  completed 
by  him  to  the  purchaser.  The  charge  made  and  established  by  the  evidence 
was  within  the  statute,  and  warranted  the  conviction  of  the  defendant;  and 
there  seems  to  have  been  no  error  to  the  prejudice  of  the  defendant  in  the  re- 
ception of  evidence  to  which  objection  was  taken.  The  Judgment  should  be 
aOirmed.    All  concur. 


Shbehan  e.  Bkadfobd,  B.  &  K.  B.  Ck>. 

(Supreme  Court,  Special  Term,  Erie  County.    January,  18B9.) 

Writs — Sekvici:— Whi;?!  Set  Aside — Non-Rbsidents — Witness. 

Service  of  summons  on  a  non-resident,  who  is  within  the  state  solely  as  a  witness 
in  another  action,  will  be  set  aside  on  motion ;  and  it  is  immaterial  that  the  servica 
is  on  such  non-resident  merely  as  director  of  a  foreign  corporation,  which  is  the 
real  defendant. 

On  motion  to  set  aside  service  of  summons. 

William  H.  Henderson,  for  the  motion.    Adeibert  Moot,  contra, 

Lewis,  J .  The  defendant  is  a  railroad  corporation  organized  under  the  laws 
of  the  state  of  Pennsylvania,  and  doing  its  business  in  that  state.  At  the  time 
of  tlie  service  of  the  suranions,  as  hereinafter  stated,  some  of  its  property,  con- 
sisting of  cars,  was  within  this  state.  11.  G.  Taylor,  a  director  of  the  defend- 
ant, being  a  resident  of  the  state  of  Pennsylvania,  came  into  this  state  at  the 
request  of  one  of  tlie  parties  to  an  action  being  tried  in  this  court  before  a 
referee,  for  tl>e  sole  and  only  purpose  of  being  a  witness  in  said  action,  and, 
while  so  attending  such  court  as  a  witn(>ss,  he  was  served  with  a  summons 
in  the  above-entitled  action,  and  the  defendant  now  moves  £or  an  order  set- 
tinfi  aside  the  service. 

It  has  for  many  years  been  the  settled  doctrine  in  this  state  that  a  service 
under  such  circumstances,  in  an  action  against  the  witness,  will  l)eset  aside 
on  motion.  Person  v.  Grier,  66  N.  Y.  124 ;  Matthews  v.  TufU,  87  N.  T.  56S. 
It  is  urged  that  this  immunity  should  not  be  extended  toacase  where  the  serv- 
ice is  for  the  purpose  of  commencing  an  action  against  a  party  other  than  the 
individual  upon  whom  the  service  is  actually  made.  This  exemption  rule  is 
not  by  force  of  any  statute,  but  grows  out  of  its  necessity  for  the  administra- 
tion of  justice,  as  courts  would  often  be  embarrassed  if  suitors  or  witnesses, 
wliile  attending  court,  were  subjected  to  the  serviceof  process.  They  therel>y 
might  be  deterred  and  prevented  from  attending  upon  the  sitting  of  our  courti> 
as  witnesses,  and  delays  might  ensue  or  injustice  be  done  thereby.  The  per- 
sonal attendance  of  witnesses  upon  the  trials  of  actions  not  only  facilitates  tl.e 
trials,  but  aids  in  the  satisfactory  and  correct  decision  of  cases.  The  reason 
of  this  rule  of  exemption  applies  with  the  same  force  in  the  case  at  bar  as  if 
Mr.  Taylor  had  been  the  real  defendant.  He  undoubtedly  would  not  have 
appeared  as  a  witness  upon  the  trial  if  he  had  understood  that  by  so  doing  he 
subjected  the  defendant  to  the  jurisdiction  of  the  courts  of  this  atate.  Ilavl 
hfl  come  here  for  pleasure,  or  upon  business  other  than  that  of  a  witness,  he 
would,  for  the  purposes  of  commencing  this  action,  have  brought  the  defend- 
ant here,  and  subjected  it  to  the  jurisdiction  of  the  courts  of  this  state.    Hav- 
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ing  come  here  solely  for  the  purpose  of  aiding  the  courts  to  administer  justice, 
the  defendant  is  entitled  to  the  protection  our  courts  accord  parties  and  wit- 
nesses who  are  here  under  such  circumstances.  The  motion  to  set  aside  the 
service  of  the  summons  is  granted,  without  costs. 


Uky  c.  Wildb. 

(5i(f>erior  Court  of  New  Vnrk  CUy,  £peo(at  Term.    December,  1888.) 

CosTa— Right  to — Prkvailino  Partt. 

In  an  action  on  a  contract  where  a  counter-clatm  is  set  up,  and  a  verdict  of  one 
dollar  is  rendered  for  defendant,  the  latter  is  entiUed  to  costs,  under  Code  Civil  Proc. 
N.  Y.,  §  3228,  providing  that  plaintiff  is  entitled  to  costs  on  the  rendering  of  a  linal 
judgment  in  bis  favor,  and  section  8329,  providing  that  costs  shall  be  awarded  to 
defendant  on  the  rendering  of  final  judgment,  unless  plaintiff  is  entitled  to  costs  as 
prescribed  by  section  3228. 

Action  on  a  contract  for  the  recovery  of  9480.  D«fendant  set  up  a  counter- 
claim to  the  amount  of  $200.  Tlie  jury  found  a  verdict  in  defendant's  favor 
for  $1.  The  court  taxed  defendant's  bill  of  costs,  but  refused  to  tax  plaintiff's 
bill,  and  thereupon  he  moved  for  a  new  taxation. 

John  Prankenheimer,  for  plaintiff.  Foster,  Hotdling  &  Blank,  for  defend- 
ant. 

Truax,  J.  The  right  of  a  party  to  an  action  to  costs  in  that  action  depends 
npon  the  Code  of  Civil  Procedure.  The  plnintiS  is  entitled  to  costs  in  certain 
actions  "  upon  the  rendering  of  a  final  judgment  in  his  favor. "  Section  '622A. 
The  final  judgment  in  Wm  action  not  having  been  rendered  in  his  favor,  the 
plaintiff  is  not  entitled ^to  costs.  Section  8229  provides  that-the  defendant  is 
entitled  to  costs  "upon  the  rendering  of  final  judgment  in  an  action  specilied 
in  the  last  section,  unless  the  plaintilT  is  entitled  to  costs,  as  therein  prescribed." 
It  has  been  shown  that  under  section  3228  the  plaintiff  is  not  entitled  to  costs. 
It  therefore  follows  that  tlie  defendant  is  entitled  to  costs.  This  view  of  the 
law  is  sustained  by  section  32iS4  of  the  Co<le  of  Civil  Procedure,  which  pro- 
vMes  that,  in  an  action  specilied  in  section  3228,  wherein  the  complaint  sets 
foith  separately  two  or  more  causes  of  action  upon  which  issues  of  fact  are 
joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues,  and  the  defend- 
ant upon  the  other  or  others,  eacli  party  is  entitled  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substantial  cause  of  action  was  the  same 
upon  each  issue,  in  which  rase  the  plaintiff  only  is  entitled  to  costs.  There  is 
no  other  section  of  the  Code  that  gives  both  the  phiintiff  and  the  defendant 
costs  in  the  same  action.  The  case  of  Kalt  v.  Lignot,  12  How.  Pr.  635,  af- 
firmed 3  Abb.  Pr.  190,  is  cited  as  authority  for  the  proposition  that,  where  the 
plaintiff  sues  to  recover  $1,000,  and  the  defendant  denies  the  plaintiff's  right 
to  recover,  and  sets  up  a  counter-claim  for  $200,  and  the  judgment  is  for  the 
defendant  in  an  amount  less  tliiui  the  counter-claim,  each  party  is  entitled  to 
costs  as  against  tiie  other.  That,  case  was  decided  in  1856,  when  the  Code 
said  that  "the  prevailing  party"  whs  entitled  to  costs.  It  was  decided  npon 
the  theory  tliat.  In  a  case  of  the  kind  mentioned  above,  each  party  was  the 
prevailing  party, — the  plaintiff  had  prevaileii  in  cutting  down  defendant's 
counter-claim,  while  the  defendant  had  prevailed  by  defeating  the  plaintiff's 
cause  of  action.  The  case  of  Kalt  v.  TAgnot,  mipra,  was  cited  by  the  general 
term  of  this  court  in  Woollen  Mills  v.  Bull,  1  Sweeny,  360,  upon  another 
point.  It  was  disapproved  in  Landxberger  v.  Telegraph  Co.,  8  Abb.  Pr.  35, 
and  is  not,  I  tbinlc,  an  authority  under  the  present  Code.  See  TMyer  v.  Hol- 
land, 63  How.  Pr.  179;  Whitelegi/e  v.  De  Wilt,  12  Daly,  819.  The  taxation 
of  the  clerk  is  sustained,  with  $10  coets. 
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McLeod  V.  MOOKB. 
(Supreme  Court,  SpceUil  Term,  New  York  County.    July,  188&) 

WrITB — PDBUCATION — SCFFIOIENCT  OF  AFFIDAVIT. 

Under  Code  Civil  Proo.  N.  T.  S  439,  providing  that  an  order  of  pnbHcmttoii  most 
be  founded  upon  proof  by  atOdsvit  that  plaintiff  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  service,  an  afSdavit  which  merely  states  thitt  de- 
fendant is  a  resident  of  another  state,  and  that  plaintiff  had  been  and  would  be  on- 
able  to  serve  the  defendant  within  the  state,  is  Insufficient-,  the  latter  allegation 
being  a  mere  conclusion. 

Motion  by  defendant  to  set  aside  an  order  for  the  service  of  summons  upon 
him  by  publication,  on  the  ground  of  the  insiitHciency  of  the  aSidavit. 

Haynes  d-  McCaffray,  for  plaintiff.  Goodrich,  Deady  <fe  Goodrich,  for  de- 
fendant. 

Ingrabah,  J.  Section  439  of  the  Code  provides  that  the  order  of  publiei- 
tion  must  be  founded  upon  proof  by  ailidavit  that  the  plaintiff  lias  been  or  will 
be  unable,  with  due  diligence,  to  make  personal  service  of  the  summons.  The 
only  facts  alleged  tending  to  sliow  that  the  plaintiff  had  been  unable  to  serve 
the  summons  within  the  state  was  that  defendant  was  a  non-resident  uf  this 
state,  but  was  a  resident  of  the  state  of  Pennsylvania,  and  has  a  place  of  busi- 
ness at  No.  44  North  Fifth  street,  Pliiladelphia.  That  may  be  true,  and  yet 
the  defendant  might  at  the  time  have  been  in  the  city  of  New  York,  and  the 
plaintiff  have  had  knowledge  of  that  fact  Tlie  allegation  tliat  the  plaintiff  had 
been  and  would  be  unable  to  serve  the  defendant  witliin  the  state,  was  a  mere 
conclusion,  and  not  proof  of  the  fact.  The  cases  cited  by  the  plaintiff  are 
cases  in  which  the  jurisdiction  of  the  court  to  maketne  order  was  attacke<i, 
and  a  different  rule  applies  when  the  motion  to  vacate*  he  order  was  made  by 
tlie  defendant  in  the  action.  In  Smith  v.  Mahon,  2  Civ.  Proc.  B.  55,  Davis,  I'. 
J.,  says  that  in  that  case  he  would  have  grave  doubts  of  the  sufiBciency  of  tlie 
affidavit  if  the  motion  had  been  made  by  the  defendant.  In  Bixby  v.  Smith, 
3  Hun,  62,  the  general  term  held  that  an  affidavit  that  the  defendant  wa.>  a 
non-resident,  and  could  not,  with  due  diligence,  be  found  within  the  state, 
was  not  sufficient  to  support  the  order.  This  decision  is  conclusive  upon  th'js 
motion,  and  the  order  must  therefore  be  vacated.  If,  however,  the  plaintifl 
desires  to  appeal,  1  will  stay  all  proceedings'  under  the  order  until  such  ap- 
peal can  be  beard. 


People  ex  rel.  Catlin  et  al.  t.  Tucker. 

(Supreme  Court,  Special  Tenn,  Erie  County.    November  88, 1888.) 

Cbbtiorari— When  Libs— Remedy  bt  Appeal. 

An  order  made  by  a  county  judge  in  tiabeas  corpus  proceedings,  discharging  a 
prisoner  from  custody,  cannot  be  reviewed  on  certlrtrarC,  under  Coide  Civil  Proc.  N. 
Y.  tit.  5,  c.  12,  providing  for  appeals  from  orders  made  in  special  proceedings ;  sec- 
tion 2058  providing  that  an  appeal  may  be  taken  from  a  final  order  made  upon  the 
return  of  the  writ  of  habeas  corpus  to  discharge  or  to  remand  a  prisoner;  and  sec- 
tion 2132  providing  that  certiorari  cannot  issue  to  review  a  determination  which 
can  be  adequately  reviewed  by  an  appeal. 

Motion  for  certiorari  by  the  people  on  the  relation  of  Ruth  B.  Catlin  and 
another  against  Charles  T.  Tucker,  to  review  the  decision  ot  the  speciiil 
county  judge  of  Chautauqua  county,  discharging  the  defendant  from  impris- 
onment. 

C.  K.  LocktDood,  for  motion.    N.  H.  Hill,  contra. 

Daniels,  J.  The  respondent.  Tucker,  had  been  sued  in  an  action  brought 
before  D.  D.  Woodford,  a  justice  of  the  peace,  by  the  applicant  to  recover  a 
sum  of  money.  The  summons  in  the  action  was  personally  served,  but  the 
respondent,  Tucker,  who  was  defendant  in  the  suit,  failed  to  appear,  and  tli- 
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plaintiffs  presented  their  complaint  to  the  justice,  alleging  the  purchase  by 
liim  of  10  barrels  of  flour  for  the  price  of  051.75,  and  that  this  purchase  had 
been  made  and  induced  by  means  of  false  and  fraudulent  representations 
made  by  Tucker  to  these  relators,  the  plaintiffs  in  this  action.  The  trial  took 
place,  which  was  followed  by  a  judgment  in  favor  of  the  plaintiffs,  upon 
which  an  execution  was  issueid  against  the  property  of  Tucker,  and,  if  suflS- 
cient  personal  property  could  not  be  found,  then  against  his  body.  He  was 
arrested  under  this  execution,  and  a  writ  of  habeas  coi-pus  was  issued  by  the 
special  county  judge  upon  a  petition  alleging  this  arrest  to  have  been  illegally 
made.  The  special  county  judge  had  the  authority  to  issue  the  writ  and  re- 
view the  legality  of  this  arrest.  1  Rev.  St.  (6th  Ed.)  p.  392,  §  27.  But  the 
objection  to  the  application  has  been  taken  that  the  decision  discharging  the 
dei'endant  in  the  action  could  only  be  reviewed  by  an  appeal  from  the  order. 
And  that  objection  appears,  under  the  provisions  of  the  Code  of  Civil  Proced- 
ure relating  to  the  case,  to  be  well  founded ;  for  by  title  5,  c.  12,  Code,  an  ap- 
peal has  been  provided  for  from  orders  made  in  special  proceedings,  and  this 
was  a  special  proceeding.  This  appeal  has  not  been  confined  to  orders  made 
by  a  court  in  the  course  of  the  pruceedings,  but  by  section  1357  it  has  been 
authorized  "from  an  order  affecting  a  substantial  right  made  by  a  court  of 
record  possessing  original  jurisdiction,  or  a  judge  thereof,  *  *  *  or  be- 
fore a  judge  thereof,  pursuant  to  a  special  statutory  provision."  This  lan- 
guage includes  the  order  now  in  controversy;  for  it  was  made  by  a  judge  in 
this  manner  referred  to.  And  that  it  was  intended  so  to  be  understood  and 
applied  appears,  further,  by  section  2121,  declaring  that  a  writ  of  certiorari 
cannot  be  issued  to  review  a  determination  made  after  the  article  containing 
this  section  takes  effect  in  a  special  proceeding  by  a  court  of  record,  or  a  j  udge 
of  a  court  of  record ;  and  the  county  court  is  a  court  of  record.  It  has  been 
further  declared  by  the  section  immediately  preceding  this  one  that  the  writ 
can  only  be  issued  where  the  right  to  it  is  expressly  conferred  or  authorized  by 
statute,  or  where  it  maybe  issued  at  common  law  by  a  court  of  general  juris- 
diction, and  the  right  to  it  is  not  expressly  taken  away  by  statute.  And  by 
section  2122  of  the  same  Code  it  has  been  declared  that  the  writ  cannot  issue 
to  review  a  determination  which  can  be  adequately  reviewed  by  an  appeal  to 
a  court.  And  by  section  2058  of  this  Code  it  has  also  been  declared  that  an  ap- 
peal may  be  taken  from  a  llnal  order  made  upon  the  return  of  the  writ  of  hor- 
beat  corpus  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceeding. 
This  language  is  so  bruad  as  to  include  this  {)articular  case,  for  a  Qnal  order 
was  made  by  the  special  county  judge  to  discharge  the  defendant  in  the  action 
as  a  prisoner  from  imprisonment.  The  language  is  bruad  and  comprehensive, 
and  entirely  in  harmony  with  the  other  provisions  contained  in  the  Code 
which  have  just  been  referred  to;  and  it  would  be  a  very  strange  anomaly,  to 
be  found  even  in  this  Code,  if  the  legislature  had  provided  for  an  appeal  from 
any  final  order  made  upon  a  final  decision  under  a  writ  of  habeas  corpus,  and 
had  prescribed  a  different  remedy  for  other  orders  of  the  same  genei-al  descrip- 
tion. The  intent,  on  the  other  hand,  is  to  be  presumed,  in  view  of  the  very 
general  provisions,  to  include  all  orders  made  the  subject  of  appeal  in  this 
class  of  proceedings.  The  provisions  seem  to  be  clear  and  decisive  against 
the  success  of  this  application,  and  the  motion  will  be  denied,  but  without 
costs. 


In  re  Aherican  Dramatio  FmiD  Ass'N. 
(Supreme  Court,  Special  Term,  New  York  County-    February  1, 1889.) 

COBPORATIONS— DiSSOLCTION— MCTUAI.  BENEFIT  BOCIBTIES. 

Code  Civil  Proc.  N.  Y.  J  ^19,  provides  that  the  directors,  trustees,  or  other  offi- 
cers of  a  corporation  created  by  or  under  the  laws  of  this  state,  may,  if  they  deem 
it  beneficial  to  the  stockholders,  apply  for  a  dissolution  of  the  corporation.  Sec- 
tion 2431,  as  amended  by  Laws  18S4,  made  Uie  law  applicable  to  corporations  hav- 
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ing  members,  but  without  stockholders.  Held,  that  the  section  applied  to  the 
American  Dramatic  Fund  Association,  created  by  special  act  In  1848,  having  for  Its 
object  the  constitution  and  administration  of  a  fund  for  the  payment  of  annuities 
and  aUowanoes  to  members  and  beneficiaries,  and  for  the  burial  at  thoee  provided 
for  by  its  by-lawa. 

8.  Same— CoMPUANCB  wrrn  Statute— By-Laws. 

The  fact  that  all  the  details  required  by  the  statute  to  be  complied  with  In  the 
distribution  by  a  receiver  cannot  be  carried  out  in  the  case  of  this  association  does 
not  render  it  inappUoable,  where  those  requirements  are  not  pertinent,  in  view  oi 
the  situation  of  uie  property  and  character  of  the  corporation,  but  the  by-laws  of 
the  association  relating  thereto  will  be  followed. 

8.  Same- Disposition  op  Property. 

Nor  is  it  any  objection  that  the  cemetery  lots  cannot  be  sold,  and  the  proceeds 
distributed,  as  the  members  may  voluntarily  surrender  that  property,  and  create  a 
fund  for  the  maintenance  of  the  burial  place. 

4.  Same — DissoLtiTiox — When  Decreed. 

The  association  was  organized  in  1848.  Of  the  78  members  of  which  it  was  com- 
posed, there  were  only  25  subscribing  members;  the  others  annuitants,  including 
9  widows  and  5  invBlids.  There  were  in  addition  86  other  persons  entitled  toallow- 
ances.  The  income  of  the  association  had  so  decreased  that  no  beneAoiary  could 
receive  more  than  ^2  a  year,  and  no  portion  of  its  invested  capital  could  be 
touched.  AU  of  the  72  members  agreed  to  the  dissolution,  but  one  afterwards  with- 
drew her  assent,  and  asked  to  have  the  fund  transferred  to  another  association, 
having  a  wider  scope.  Held,  that  the  report  of  the  referee  in  favor  of  the  dissolu- 
tion would  be  confirmed. 

At  chambers.  A.pplication  by  the  directors  of  the  American  Dramatic 
Fund  Association  fordiasolution  of  the  corponition,  on  the  ground  that  it  was 
for  the  interest  of  the  members  and  benePiciaries  that  the  fund  be  distributed, 
rather  than  to  pay  small  and  decreasing  annuities.  The  fund  derived  from 
donations,  subscriptions,  etc.,  amounts  to  $5.5,675,  only  the  income  from 
which  can  be  used.  Of  the  72  members  composing  the  association,  only  25 
are  stibsicriliing  members;  the  others  are  annuitants,  including  9  widows 
and  5  invalids.  In  addition,  36  persons  not  members  are  entitled  to  allow- 
ances. Formerly,  the  sick  benefits  were  over  810  weekly.  2fo  beneliciary  is 
at  present  receiving  more  than  §32  yearly.  All  of  the  72  members  and  bene- 
ficiaries agreed  to  the  dissolution,  but  afterwards  Miss  Fanny  Davenport 
withdrew  Tier  assent,  and  aslved  that  the  fund  be  transferred  to  the  Actors' 
Fund.  The  referee  reported  that  this  could  not  be  done,  because  the  latter 
association. was  of  wider  scope,  and  the  transfer  would  be  unjust,  and  recom- 
mended a  dissolution  as  prayed  tor. 

Olin,  Rices  ct*  Montgomery,  for  petitioners.  Ex-Judge  Dittenho^er,  for 
Miss  Davenport. 

Patteiison,  J.  This  is  an  application  to  confirm  the  report  of  a  referee 
appointed  in  proceedings  instituted  under  title  H,  c.  17,  Code  Civil  Proc.,  for 
the  voluntary  dissolution  of  a  corporation.  The  referee  has  presented  a  very 
careful  and  elaborate  report,  e.xposing,  in  great  detail,  the  situation  at  the 
present  time  of  the  association  and  its  funds,  and  showing  convincing  reasons 
why  continued  corporate e.Yistence  would  fail  to  benefit  any  one  interested  hs 
member,  annuitant,  or  beneficiary,  and  recommending  that  a  dissolution  be 
tieereed  under  the  terms  of  a  plan  which  has  been  submitted  to  all  the  parties 
in  interest.  I  entirely  concur  with  the  referee  in  the  propriety  of  directing  a 
dissolution  of  this  corporation.  There  were  72  persons  in  all  connected  with 
it,  as  members  or  beneliciaries,  at  the  time  this  proceeding  was  begun.  Sev- 
enty of  these  persons  have  consented  to  the  decree  being  made,  and  there  is 
now  but  one  objecting  pai-ty.  Her  assent  was  originally  given,  but  has  been 
withdrawn  pending  the  reference;  her  expressed  desire  being  that  tltefoDds  and 
property  of  the  association  shall  be  transferred  to  another  corporate  organiza- 
tion having  kindred  purposes  with  those  of  this  corporation,  but  her  op{)osi- 
tion  does  not  seem  to  be  based  upon  any  real  claim  Hiat  it  would  be  wise  or 
prudent  to  continue  the  existence  of  this  particular  society.    It  is  scarcely  nee- 
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essary  to  aay  that  this  court  bas  no  power  to  compel  the  consolidation  or 
amalgamation  of  the  two  associations,  and  therefore  any  suggestion  looking 
to  the  aecompllshment  of  that  object  cannot  now  be  entertained.  It  is  found 
by  the  referee  that  the  objecting  member  is  estopped  from  opposing  the  disso- 
lution prayed  for  in  the  j)etition,  because  of  her  former  acquiescence  in  the  in- 
stitution of  this  proceeding;  but  I  am  not  disposed  to  hold  as  matter  of  law 
that  she  became  irrevocably  bound,  and  that  her  objections  now  presented 
should  not  be  considered. 

The  principal  gronnd  of  opposition  goes  to  tlie  foundation  of  the  whole  pro- 
ceeding. It  is  claimed  that  the  sections  of  the  Code  of  Civil  Procedure  under 
which  the  appliciition  is  made  do  not  relate  to  such  a  corporation  as  the  Amer- 
ican Dramatic  Fund  Association.  The  provisions  of  the  Code  are  in  terms 
broad  enough  to  cover  this  corj)oration.  Section  2419  enacts  (among  other 
tilings)  that  the  directors,  trustees,  or  other  officers  of  a  corporation  created 
by  or  under  the  laws  of  this  state,  if  they  deem  it  beneficial  to  the  interests 
of  the  stockholders  that  the  corporation  should  be  dissolved,  may  present  to 
the  court  a  petition  praying  for  a  final  dissolution.  Section  2431  was 
amended  In  1884,  so  that  corporations  without  stoclvholders,  but  having 
"meuibers,"  were  recognized  as  within  the  purview  of  the  law.  and  certain 
corporations  expressly  named  were  excepted  from  its  operation.  The  Ameri- 
can Dramatic  Fund  Association  was  created  by  a  special  act  of  the  legislature 
in  the  year  1848,  and  bad  for  its  object  the  constitution  and  administration  of 
a  fund  for  the  payment  of  annuities  and  allowances  to  members  and  benefi- 
ciaries, and  for  the  burial  of  those  entitled  to  interment  under  its  by-laws  or 
regulations.  I  think  a  corporation  organized  for  such  purposes  is  within  the 
statute  relating  to  voluntary  dissolution. 

The  provisions  of  the  Code  of  Civil  Procedure  regulating  tbe  subject,  as 
tliey  now  stand,  are  substantially  a  re-enactment  of  the  Revised  Stittutes  re- 
lating to  the  same  matter;  and  I  think  the  history  of  tbe  legislation  sliows  a 
clear  intent  to  allow  the  dissolution,  under  those  provisions,  of  all  kinds  of 
corporations  organized  for  carrying  on  business  of  any  character,  or  organized 
for  any  purpose  other  than  such  corporations  as  are  expressly  excl  uded  by  the 
Code  from  the  operation  of  the  provisions  under  consideration.  This  corpo- 
ration is  in  no  sense  a  mere  club  or  social  organizatiou,  as  to  which  it  was 
held  at  special  term  in  another  district,  tbe  provisions  of  the  Code  do  not  ap- 
ply. Re  Sportsman's  Club,  15  Civ.  Proc.  K.  215,  2  N.  Y.  Supp.  63.  Hut  I 
think  it  is  evident  that  all  corporations,  except  those  excluded  by  section  2431, 
coaie  within  the  application  of  the  provisions.  Section  2419  is  substantially 
the  same  as  section  58,  art.  3,  tit.  4,  c.  8,  pt.  8,  Uev.  St.,  (2  £dm.  St.  488,)  as 
to  who  may  make  the  application,  and  the  grounds  on  which  it  may  be  made. 
The  words  "any  corporation"  are  used  in  the  lie  vised  Statutes;  "a  corpora- 
tion," in  the  Code.  Section  2431  is  substantially  the  same  as  section  91  of 
Uev.  St.,  (2  £dm.  494,)  except  as  to  corporations  having  members,  and  not 
stockholders,  (since  the  amendment  of  1884,)  and  as  to  the  addition  of  munici- 
pal and  political  corporations  to  the  excluded  class.  This  change  indicates 
tliat  the  legislature  liitd  in  mind  the  subject  of  the  application  of  the  provis- 
ions to  various  kinds  of  corporations,  and  embraced  by  designation  in  the  lim- 
itation two  classes  of  corporations  which,  but  for  the  restriction,  might  have 
been  considered  liS  liable  to  be  dissolved  under  the  statute. 

We  are  not  left  without  some  knowledge  as  to  the  intent  of  the  revisers. 
In  their  notes  on  section  58,  above  referred  to,  they  state  the  origin  of  the 
provision  as  being  found  in  acts  relating  to  the  dissolution  of  insui-ance  com- 
panies; and  add  that  "the  act  of  1817,  wluch  was  confined  to  insurance  com- 
panies in  the  city  of  New  York,  will  be  extended  by  this  article  to  all  corpo- 
rations, excepting  a  few, "  and  those  are  named  in  section  91.  The  provis- 
ions of  the  Code  and  the  lie  vised  Statutes  being  essentially  the  same,  (except 
the  amendment  of  1884,  above  referred  to,)  it  must  follow,  I  think,  that  any 
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corporation  may  be  dissolved  by  such  a  proceeding  as  this,  except  those  men- 
tioned in  section  2431. 

The  farther  objection  is  taken  tliat  the  Code  provisions  do  not  apply  to  this 
corporation,  because  all  tlie  details  required  to  bp  complied  with  relating  to 
distribution  by  a  receiver  cannot  be  carried  out.  I  am  not  prepared  to  hold 
that  the  law  absolutely  requires  tliose  things  to  be  done  which  are  not  at  all 
pertinent,  in  view  of  tl>e  situation  of  tlie  property  and  the  cliaracter  of  the 
corporation.  The  court  can  acquire  jurisdiction  to  dissolve  only  from  thestat- 
ute,  but  it  is  not  deprived  of  jurisdiction  because  in  the  nature  of  the  corpo- 
ration certain  inapplicable  statutory  requirements  cannot  and  need  not  be  ful- 
filled. The  scheme  of  distribution  in  this  matter,  among  members  and  oth- 
ers, has  been  assented  to  by  all  but  one  of  the  parties  interested,  and  the  by- 
laws of  the  corporation  require  the  assent  of  a  certain  number  to  a  plan  of  di- 
vision of  the  property  in  case  of  a  dissolution  of  the  coiporation.  Ordinarily 
the  plan  of  the  members  could  not  be  substituted  for  tlie  plan  of  the  statute, 
but  in  this  case  there  are  provisions  of  the  by-laws  which  were  lawful  when 
made,  and  are  obligatory  on  all  the  members,  and  constitute  a  condition,  sub- 
ject to  which  a  dissolution  must  be  alloweil,  if  at  all ;  besides  which  there  is  in 
reality  no  statutory  plan  for  distribution  among  "members"  where  there  are 
no  "stockholders." 

Corporations  without  stockholders  may  be  dissolved,  but  the  provisions  re- 
specting distribution  among  stockholders,  according  to  the  amounts  paid  in 
by  them,  cannot  apply  in  such  cases  as  this;  and  if  the  court  may  dissolve 
corporations  not  having  stockholders,  why  may  that  not  be  done  in  accord- 
ance with  the  plan  adopted  by  the  requisite  number  of  members,  under  a  re- 
quirement of  the  by-laws  which  is  binding  on  all  members,  when  no  plan  is 
provided  in  the  statute  that  can  be  followed,  and  no  particular  method  of  dis- 
tribution among  members  is  pointed  out.  The  fact  that  the  cemetery  lots 
cannot  be  sold,  and  the  proceeds  divided,  does  not  necessarily  prevent  the  dis- 
solution. The  members  may  voluntarily  surrender  that  property,  and  so 
much  of  their  respective  shares  of  money  dividends  as  will  be  necessary  to 
create  a  fund  for  the  maintenance  of  the  burial  place.  I  have  looked  into  the 
other  technical  objections,  but  they  do  not  require  especial  consideration,  and 
are  not  such  as  to  defeat  the  application.  The  motion  to  confirm  the  report  is 
granted,  and  Mr.  S.  L.  M.  Barlow  is  appointed  the  receiver. 


Pope  ».  Negus. 

{Supreme  Court,  Special  Term,  Neiv  York  County.    July  9, 1888.) 

WrrNBBS— PamuoB  of  Non-Kesidbst— Whbn  Cbasbs. 

Defendant  came  into  the  state  to  testify  In  two  cases  that  were  on  the  day  calen- 
dars in  two  separate  courts.  On  the  call  of  the  calendars  both  cases  were  set  for 
other  days,  but  it  did  not  appear  that  the  witnesses  were  notified  of  that  fact. 
Held,  that  by  remaining  in  the  state  during  that  day's  session  of  court  defendant 
did  not  forfeit  his  privilege  from  service  of  process. 

Motion  to  set  aside  service  of  summons  and  complaint  as  having  been  made 
when  defendant  was  in  the  state  as  a  witness  in  two  other  causes,  and  so  was 
privileged.  Service  was  had  at  a  hardware  store.  No.  100  Chambers  street. 
New  York  city,  about  2  or  2: 30  p.  M.,  June  15,  1888. 

Edward  O.  OhrUitie,  for  motion.    Arthur  Furber,  eontra, 

O'Brien,  J.  The  cases  of  Person  v.  Grter,  66  N.  T.  124;  ifatfhnot  t. 
Tufts,  87  N.  Y.  668;  and  Brown  v.  Sleeman,  12  Civil  Proc.  R.  20,— are  con- 
clusive, and  settle  the  rule  in  this  state  to  be  that  a  resident  of  another  state, 
who  has  in  good  faith  come  into  this  state  to  give  evidence  as  a  witness  in  a 
cause  here,  is  exempt  from  service  of  a  summons  in  a  civil  action  against  liira 
while  in  attendance,  and  for  a  reasonable  time  thereafter  in  which  to  return. 
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See,  also,  Sherman  v.  Gundlach,  (Minn.)  33  N.  "W.  Rep.  649.  The  .iffidavit 
herein  shows,  and  there  »ppeurs  to  be,  no  contention  as  to  the  fnct  of  the  per- 
son served  having  come  from  anotlier  state  for  the  purpose  of  attending  court 
as  a  witness,  and  on  the  day  when  the  cases  in  wliich  he  was  to  appear  as  a 
witness  were  on  the  day  calendar,  and  at  about  half  past  2  o'clock  of  that  day 
he  was  served  with  the  summons  which  is  herein  sought  to  be  set  aside.  It 
is  contended,  noth  withstanding  the  rule  of  law  entitling  the  witness  to  his 
privilege  of  exemption  from  service  of  process,  that  bis  delay  wittiin  the  juris- 
diction for  two  or  three  hours  worked  a  forfeiture  of  this  privilege.  This, 
therefore,  presents  a  question  as  to  whetlier  the  timespentbythe  witness  within 
the  jurisdiction  was  such  an  unreasonable  length  of  time  as  to  work  a  for- 
feiture of  the  privilege.  It  is  clnimed  that  the  cases  were  adjourned,  upon 
the  call  of  the  calendar,  to  other  dates,  but  there  is  nothing  to  show  that  the 
witness  had  personal  knowledge  that  his  attendance  would  not  be  required 
during  the  day ;  and  I  think  it  can  hardly  be  claimed  that  the  remaining  within 
the  jurisdiction  during  the  time  that  the  court  was  in  session,  and  up  to  the 
time  of  its  usual  adjournment,  at  4  o'clock,  was  such  an  unreasonable  delay 
as  to  prevent  his  claiming  the  privilege  of  exemption.  The  motion  should 
therefore  be  granted,  without  costs. 


Union  Dime  Sat.  Inst.  o.  Keffebt  et  al. 
(Supreme  Court,  General  Term,  Mrst  Department.    January  28, 1889.) 

Pbincipal  and  Subett — Relkass  of  Subett — Offioiai.  Bonds. 

A  bond  recited  that  "if  the  above  bounden,  [principal,]  who  has  been  appointed 
clerk  of  said  Union  Dime  Savinn  Bank,  *  •  •  shall  faithfully  and  honestly  dis- 
charge his  duties  as  such  clerk,  or  in  whatever  capacity  he  may  serve  said  bank, 
and  shall  faithfully  apply  and  account  for  all  such  moneys,  funds,  valuables,  and 
property  which  may  come  inte  bis  hands,  or  under  hla  control  as  such  clerk,  then 
this  obligation  to  be  void, "  etc.  Held,  that  the  sureties  were  liable  for  defalcations 
of  the  principal  in  his  capacity  as  toller,  to  which  position  he  was  subsequently  ap- 
pointed.   Bkadt,  J.,  dissenting. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Union  Dime  Savings  Institution  of  New  York  City  against 
Francis  Keppert  and  Otto  Uaumann,  to  enforce  the  liability  of  the  defendant 
first  named  on  a  bond  conditioned  for  the  faithful  conduct  of  defendant  Bau- 
man  as  "clerk,  or  in  whatever  other  capacity  be  may  serve"  plaintiff.  Trial 
to  tlie  court,  and  judgment  dismissing  the  complaint.    Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Macombek,  JJ. 

Arnoux,  Hitch  d-  Woodford,  (  Wm,  H.  Amoux,  of  counsel,)  for  appellant. 
De  Witt,  Lockman  &  De  Witt,  (Theo.  De  Witt,  of  counsel.)  for  respondent. 

Van  Brunt,  P.  J.  It  is  t\ssum(  d  by  the  learned  counsel  for  the  respond* 
ent  that  the  decision  in  the  case  of  Association  v.  Conkling,  90  N.  Y.  116, 
disposes  of  this  appeal.  A  very  brief  examination,  however,  of  the  case 
cited,  will  show  that  it  has  no  appliciition  whatever  tathe  case  at  bar,  except 
so  far  as  it  may  declare  the  general  principles  which  are  to  govern  the  con- 
struction of  contracts.  It  is  laid  down  in  the  case  cited  as  a  rule  of  construc- 
tion that  a  surety  is  never  to  be  held  liable  beyond  his  specific  engagement, 
and  his  liability  is  always  strictissimi  juris,  and  must  not  be  extended  by 
construction.  This  contract  must  be  construed  by  the  same  rules  which  are 
used  in  the  construction  of  other  contracts.  The  extent  of  his  obligation 
must  be  determined  by  the  language  used,  read  In  the  light  of  the  circum- 
stances surrounding  the  transaction.  But  when  tlie  intention  of  the  parties 
has  thus  been  ascertained,  then  the  court  will  carefully  guard  the  rights  of 
the  surety,  and  protect  him  against  liability  not  strictly  within  the  precise 
terms  of  his  contract.  The  action  was  brought,  as  was  the  one  at  bar,  against 
a  surety  who  had  executed  a  bond  to  the  plaintiff  at  the  time  it  employed  the 
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defendant  Conkling  as  a  book>keeper  in  its  bank.  The  recitals  and  condition 
of  tlie  bond  were  that  "whereas,  the  above-named  [plaintiff]  has  appointed 
the  above-named.  Conkling  [defendant]  to  the  office  of  book-keeper,  and  Conk- 
ling having  accepted  the  same,  and  consented  to  perform  the  duties  thereof, 
now,  the  condition  of  this  obligation  is  such  that  if  the  above-named  (Conk- 
ling shall  faithfully  fulfill  and  discharge  the  duties  committed  to  and  the  trust 
reposed  in  him  as  book-keeper,  and  shall  also  faithfully  fulfill  and  discharge 
the  duties  of  any  other  oUice,  trust,  or  employment  relating  to  the  business  of 

said which  may  be  assigned  to  him,  or  which  he  shall  undertake  to 

perform,  etc.,  then  the  obligation  to  be  void ;  otherwise  to  remain  in  full  force 
and  virtue."  Conkling  continued  to  act  as  such  book-keeper  until  1870.  In 
that  year  he  was  appointed  the  receiving  teller  of  the  bank  at  an  incrwiseJ 
salary,  and  continued  to  act  as  such  until  he  resigned.  After  his  resigna- 
tion it  was  discovered  that  he  had  embezzled  some  of  the  funds  of  the  bank, 
and  the  action  was  brought  against  the  obligors  upon  the  bond  to  recover  the 
amount  thus  embezzled,  and  it  was  held  in  that  <-ase  that  the  sureties  under- 
took for  the  fidelity  of  the  principal  only  while  he  was  book-keeper,  but.  if 
while  book-keeper  the  duties  of  any  other  office  wore  assigned  to  him,  their 
obligation  would  also  extend  to  the  discharge  of  those  duties.  But  it  was 
held  that,  the  parties  not  having  in  contemplation  at  the  time  of  the  exocn- 
tion  of  this  bond  the  appointment  of  the  principal  to  a  new  office,  they  were 
not  bound  for  defalcations  committed  in  the  new  office  to  which  he  hiul  bei>n 
appointed. 

In  the  case  at  bar  the  condition  of  the  bond  was  as  follows:  "That  if  the 
above  bounden  Otto  Baumann,  who  has  been  appointed  clerk  of  said  Union 
Dime  Savings  Bank  by  its  board  of  directors,  shall  faithfully  and  honestly 
discharge  his  duties  as  such  clerk,  or  in  what'iver  capacity  he  may  serve  said 
bank,  and  shall  faithfully  apply  and  account  for  all  such  moneys,  funds,  val- 
uables, and  property  which  may  come  into  his  hands  or  under  his  control  as  such 
clerk,  and  deliver  the  same  on  proper  demand  to  the  order  of  the  board  of  direct- 
ors of  the  said  Union  Dime  Savings  Bank,  or  to  the  person  or  persons  authorized 
to  receive  them,  without  any  fraud  or  other  delay,  then  this  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and  virtue."  It  is  to  be  observed 
that  the  position  in  the  bank  which  the  appointee  was  to  occupy  is  in  no  way 
referred  to  in  the  condition  of  this  bond.  He  is  simply  described  as  a  clerk, 
or,  in  other  words,  as  a  servant  and  employe  of  the  bank;  and  therefore,  as 
long  as  he  remained  a  clerk  or  servant  or  employe  ot  the  bank,  he  comes 
within  the  condition  of  the  l)ond.  Tliere  was  no  particular  position  in  the 
bank,  such  as  that  of  book-keeper,  referred  to  In  the  condition  of  this  bond, 
as  there  was  in  the  Cane  of  Conklin;/.  In  his  case  it  is  expressly  stated  that 
he  has  been  appointed  as  book-keeper,  and  the  condition  of  the  bond  is  that 
he  shall  faithfully  fulfill  the  duties  of  such  book-keeper,  and  shall  also  faith- 
fully fulfill  and  discharge  the  duties  of  any  other  office,  trust,  or  employment, 
etc.  In  that  case  the  minds  of  the  parties  were  upon  the  office  of  book- 
keeper, and  it  was  during  his  occupancy  of  that  office  that  the  condition  of 
the  bond  applied,  and  when  that  office  was  vacated  there  was  no  condition  to 
be  broken.  In  the  case  at  bar,  however,  the  condition  of  the  bond  is  for  the 
fidelity  of  the  principal  as  clerk,  or  in  whatever  capacity  he  might  serve  the 
bank, — not  "and  in  whatever  capacity  he  may  serve  the  bank,"  but  "or;" 
thereby  intending  that  the  obligation  should  cover,  not  only  the  position  as 
clerk,  but  any  other  position  in  which  he  might  serve  the  bank.  In  the  Cav! 
of  Conkling  the  additional  duties  were  to  be  added  to  the  original  office;  in 
the  case  at  bar  the  new  duties  might  be  entirely  distinct  from  the  original 
employment,  as  the  condition  is  in  the  disjunctive,  and  not  in  the  conjunctive. 
Therefore  even  if,  when  the  principal  was  appointed  as  teller,  he  was  not  to 
be  still  considered  as  a  clerk  in  the  bank,  it  would  be  within  the  condition  of 
the  bond,  and  the  intention  of  the  obligors.    This  view  is  borne  out  \>j  the 
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effect  of  the  terras  used  in  the  remaining  part  of  the  condition  of  the  bond. 
It  is  said  in  the  evidence  that  as  boolt-keeper  he  had  no  cliarge  of  tlie  moneys, 
funds,  valuables,  or  property  of  the  bank,  and  tliat  these  words  couM  have 
no  application  to  the  duties  of  that  position.  But  we  lind  in  the  condition  of 
the  bond  the  words,  "and  shall  faithfully  apply  and  account  for  all  such 
moneys, funds,  valuables,  and  property  which  may  come  into  his  hands  or  un- 
der his  control  as  such  clerk."  If  it  had  not  been  intended  by  the  use  of  tlie 
word  "clerk"  to  apply  to  all  the  positions  which  employes  of  tlie  bank  occu- 
pied, and  of  which  the  teller  is  one,  why  should  these  words  in  reference  to 
the  moneys,  funds,  valuables,  and  property  of  tlie  bank  have  been  added?  It 
would  seem,  therefore,  that  it  was  the  intention  of  the  parties  that  the  oblig- 
ors should  be  bound  for  the  faithful  discharge  of  the  duties  of  the  principal 
in  whatever  capacity  he  might  be  employed  in  such  bank,  and  that  all  the 
subordinate  positions  of  the  bank  were  classed  together  under  the  generic 
name  of  "clerk."  Indeed  there  seems  to  be  no  distinction,  as  far  as  to 
whether  he  is  a  clerk  or  not,  between  the  positions  of  book-keeper  and  of  teller. 
Our  attention  is  called  to  some  definitions  from  lexicographers.  It  is  true 
that  a  teller  is  there  called  ao  "otlicer  of  the  bank,"  but  in  law  he  occupies  no 
such  position.  His  duties  are  entirely  clerical,  as  much  so  as  those  of  any 
other  employes  of  the  bank.  It  would  appear,  therefore,  that  the  condition 
of  the  bond  in  question  was  broken,  and  that  there  was  a  right  to  recover  upon 
the  part  of  the  appellants.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

Macombeb,  J.,  concurs. 

Bradt,  J.,  {dtssenting.)  The  plaintiffs  sought  to  recover  the  penalty  of  a 
bond  dated  March  17, 1873,  executed  by  the  defendant  Baumann  as  principal, 
and  by  the  defendant  Neppert  as  surety.  The  condition  was  for  the  faithful 
performance  by  Baumann,  who  had  been  appointetl  a  clerk  of  the  plaintiffs, 
of  "bis  duties  as  such  clerk,  or  in  whatever  capacity  he  may  serve  said  bank, 
and  shall  faithfully  apply  and  account  for  all  such  moneys,  funds,  valuables, 
and  property  which  may  come  into  his  hands,  or  under  his  control,  as  such 
clerk,  and  deliver  the  same,  on  proper  demand,  to  the  order  of  the  board  of 
directors  of  the  said  Union  Dime  Savings  Bank,  or  to  the  person  or  persons 
authorized  to  receive  them,  without  any  fraud  or  other  delay,  then  this  obli- 
gation to  be  void;  otherwise  to  remain  in  full  force  and  virtue."  At  the  time 
of  the  execution  of  the  bond  Baumann  occupied  the  position  of  book-keeper. 
His  duties  consisted  of  keeping  books  and  accounts,  and  until  a  long  time  aft- 
erwards he  had  no  connection  with  the  cash  in  the  bank.  His  position  was 
advanced,  however,  from  time  to  time,  and  his  salary  increased.  In  1878  he 
commenced  to  handle  the  cash  of  the  bank  in  the  absence  of  the  other  clerks. 
In  September,  1879,  he  was  detailed  to  act  as  teller  of  the  bank  by  M  r.  Sprague, 
the  secretary,  and  in  1881  he  was  regularly  appointed  teller  by  the  board  of 
directors.  His  duties  in  that  capacity  consisted  of  receiving  the  cash  depos- 
its of  customers,  entering  the  same  on  the  pass-books,  and  making  initial 
records  of  such  deposits.  Prior  to  his  appointment  as  teller,  and  in  1879,  he 
kept  as  book-keeper  about  twenty  deposit  ledgers,  containing  the  individual 
accounts  of  plaintiff's  customers.  His  duties  as  book-keeper  were  gradually 
taken  away  from  him,  however,  and  at  the  time  of  his  appointment  as  teller 
he  kept  one  deposit  ledger  only,  and  it  appears  that  it  was  usual  in  the  plain- 
tiff's bank  to  require  tellers  to  do  a  small  amount  of  book-keeping,  which  was 
considered  a  part  of  their  duties  as  such;  the  paying  teller  also  keeping  a  de- 
posit ledger.  In  July,  1885,  and  after  all  the  changes  in  the  position  and  du- 
ties of  ]^umann  had  been  made,  he  commenced  to  misappropriate  the  plain- 
tiff's funds,  and  it  was  during  the  period  commencing  July  1  in  that  year, 
and  ending  September  6, 1886,  that  all  the  moneys  abstracted  by  him  were  re- 
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ceived  by  him  as  teller.  Moreover,  it  distinctly  appears  by  the  testimony  of 
tlie  secretary  of  the  plaintiff  that,  if  Baiimann  had  been  kept  in  his  original 
position  of  booli-keeper,  he  would  not  have  been  able  to  have  stolen  the  money. 
A  question  relative  to  that  subject  drew  forth  tliis  answer:  "Certainly  not; 
I  don't  see  any  way  in  which  he  could  without  an  accomplice.  There  is  no 
evidence  that  he  had  an  accomplice.  I  don't  think  he  had.  All  this  money 
was  stolen  after  Baumann  was  appointed  a  teller.  He  used  his  office  as  teller 
to  enable  him  to  steal  money."  The  learned  Justice  in  the  cotirt  below  re- 
garded the  case  of  Association  r.  Conkling,  90  X.  Y.  120,  as  decisive  of  this 
action,  and  therefore  gave  judgment  for  the  defendant.  It  must  be  said  tlmt 
his  conclusion  in  this  regard  was  correct,  for  that  case  seems  to  fully  justify 
the  judgment  rendered  herein.  "We  liad  occasion  to  consider  the  result  of 
that  case  in  Bank  v.  Hpinney,  47  Hun,  293.  Tliere  the  question  was  in  many 
respects  the  same  as  in  this  case,  and  it  was  held  that  a  direction  to  the  jury 
that  if  a  principal  entered  into  the  employment  of  the  bank  as  book-keeper, 
even  if  other  duties  were  superadded  to  that  employment,  the  defendants  were 
liable;  but  if  he  had  been  virtually  removed  from  the  position  of  book-keeper, 
and  put  into  another  position,  which  enhanced  the  liability  of  the  defendants 
on  their  bond,  then  they  were  entitled  to  a  verdict.  The  statement  of  facts 
shows  conclusively  that  the  principal  herein  was  advanced  to  the  position  of 
teller,  the  duties  of  whlcli  he  discharged,  and  the  performance  of  which  re- 
lieved him  from  those  of  a  book-keeper  eo  nomine,  enlarging  his  responsibili- 
ties, and  placing  him  in  a  position  by  which  he  was  enabled  to  make  the  mis- 
appropriations complained  of.  It  will  be  observed  that  the  condition  of  the 
bond  in  regard  to  the  faithful  application  of  and  accounting  for  all  moneys, 
etc.,  which  might  come  into  the  hands  of  Baumann,  relates  to  those  received 
by  him  as  such  clerk.  The  language  is:  "Property  wtiich  may  come  into  his 
hands  or  under  his  control  as  sucli  clerk."  In  Webster's  Dictionary,  (Ed. 
1828,)  the  words  "clerk"  and  "teller"  are  defined  as  follows:  "Clerk.  A 
writer;  one  who  is  employed  in  the  use  of  the  pen  in  an  office,  public  or  pri- 
vate, for  keeping  records  and  accounts;  as  the  clerk  of  a  court."  "Teller. 
An  officer  of  "a  bank,  who  receives  and  pays  money  on  checks."  And  Worces- 
ter, Stormouth,  Bouvier,  and  Jacobs  give  substantially  the  same  definition, 
and  it  appears  to  have  been  adopted  by  the  court  of  appeals  in  People  t.  Com- 
missioners, 73  N.  Y.  437. 

The  pliraseology  of  the  condition  of  the  bond  in  this  case  seems  to  express 
clearly  the  intention  of  the  surety  that  his  responsibility  should  be  limited  to 
such  misconduct  as  his  principal  might  commit  while  discharging  his  duties 
as  a  clerk  eo  nomine;  but,  if  it  be  not  confined  to  this  restricted  effect,  it 
certainly  calls  for  the  application  of  the  rule  established  in  Ass'tclation  ▼. 
Conkling  and  Bank  y.  Spinney,  supra.  An  examination  of  the  requests 
to  And  submitted  on  behalf  of  the  appellant  has  not  created  an  impression  that 
any  wrong  was  done  by  refusing  them,  and  the  exceptions  to  the  evidence 
are  subject  to  the  same  criticism.  All  the  facts  are  before  the  court  neces- 
sary, on  the  evidence  submitted,  to  determine  the  liability  of  the  defendants, 
applying  to  them  the  well-established  rules  governing  such  relations  as  are 
created  by  the  bond  in  question.  The  facts  found  rest  chieSy  upon  the  testi- 
mony given  on  behalf  of  the  plaintiff.  It  may  be  said  with  great  propriety 
that  an  abstract  question  of  law  only  is  presented,  and  that  is  whether  the 
appointment  of  the  principal  as  teller,  and  the  consequent  suspension  of  his 
duties  as  book-keeper,  was  one  which  relieved  the  defendant  from  the  obliga- 
tions he  assumed  when  he  executed  the  bond.  As  we  have  seen,  such  a 
change  in  the  position  and  duties  of  the  principal  relieved  him  from  any  ob- 
ligation.   The  judgment  should  therefore  be  affirmed,  with  costs. 
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YiETOB  et  al.  V.  Stboooe. 

iPUv  Court  of  New  York,  Oeneral  Term.    Foljruary  U,  1889.) 

FiuirDS,  Btatctk  or — Sixx  or  Chattbls — Acobptancb  and  Receipt. 

Defendant  called  at  plalntiSs'  place  of  business,  and,  after  an  examination  of 
certain  goods,  expressed  himself  as  satisfied  with  them,  and  said  that  he  would 
take  them.  The  price  was  agreed  on,  and  he  was  informed  that  the  goods  would 
be  sold  as  they  were  exhiblteid  to  him.  The  goods  were  then  sent  to  defendant's 
place  of  business,  and  left  there.  Held,  that  suoh  a  receipt  and  acceptance  of  the 
same  were  established  as  to  satisfy  the  statute  of  frauds,  and  the  defendant  could 
not  return  tJiem. 

Appeal  from  trial  term. 

The  action  is  brought  by  George  F.  Yietor  and  others  against  Louis  F 
Stroock,  for  goods  sold  and  deli  vered.  The  ans  wer  is  a  general  denial.  Plain- 
tiffs' witnesses  testilied  substantiallytbat  in  March,  1880,  upon  invitation,  the 
defendant,  Samuel  Stroock,  (now  deceased.)  called  at  plaintiffs'  place  of  bus- 
iness in  New  York  city,  and  partially  examined  certain  goods,  called  "Cbin- 
chiJlas."  contained  in  10  cases.  He  subsequently  called  again,  in  company 
with  a  Mr.  Strauss,  his  book-keeper,  and  he  was  requested  to  examine  all  or 
as  many  of  the  goods  as  he  desired,  all  the  cases  having  been  opened.  After 
this  examination,  Mr  Stroock  expressed  himself  Siitisfled,  and  stated  that  he 
had  examined  all  he  wanted  to.  Thereupon  the  price — 70  cents  per  yard — 
was  agreed  upon.  He  was  expressly  informed  that  the  goods  would  be  sold 
"as  are,"  that  is,  not  of  fii-st  quality  or  grade,  but  in  bulk,  such  as  they  were 
exhibited  to  him.  The  defendant  and  Mr.  Strauss  then  stdd  they  would  take 
the  goods,  which  were  then  sent  to  the  defendant's  place  of  business.  The 
goods  remained  at  the  latter  place,  unopened,  some  10  days;  at  least  so  the 
defendant  testifies,  there  being  no  testimony  on  the  part  of  plaintiffs  on  that 
subject  When  the  defendant  opened  the  cases,  as  he  alleged,  he  found  thiit 
the  goods  were  not  what  be  had  purchased,  and  therefore  offered  to  return 
them,  declining  to  accept.  Plaintiffs'  salesman  endeavored  to  compromise  the 
matter  by  offering  a  reduction  of  from  5  to  7^  per  cent,  upon  the  total  amount, 
but  it  was  not  accepted;  defendants  persisting  in  their  rejection  of  the  goods. 
Upon  these  facts  a  motion  to  dismiss  was  maide,  on  the  ground  that  the  sale 
was  within  the  statute  of  frauds,  and  consequently  void,  wliich  motion  was 
denied,  under  exception.  The  case  was  given  to  tlie  jury  upon  the  question 
of  acceptance,  and  a  verdict  was  rendered  in  favor  of  the  plaintiffs.  Defend- 
ant's motion  for  a  new  trial  was  denied;  hence  this  appeal. 

Argued  before  Nehrbas  and  McGown,  JJ 

Jacobs  Bros.,  for  appellant.    Blumenstiel  &  Hirsch,  for  respondents. 

Nkbrbas,  J  In  considering  the  reasons  for  the  enactment  of  the  statute 
of  frauds,  it  seems  to  us  that  one  of  the  main  objects  to  be  accomplished  whs 
to  do  away  with  the  making  of  contracts  by  mere  word  of  mouth.  Language, 
however  strong,  could  not  form  the  basis  of  a  legal  agreement  Some  act  was 
required  to  be  done  by  a  purchaser  before  he  could  be  bound;  so  that  an  ac- 
ceptance and  a  reception  of  goods  by  him  would  be  valid,  not  by  reason  of 
any  verbal  statements  he  might  make,  but  by  some  action  taken  by  him  or  on 
his  behalf.  This  principle  Wiis  laid  down  in  Shindler  v  Houston,  1  N  Y. 
261,  and  is,  in  our  judgment,  a  correct  exposition  of  the  law  in  view  of  the 
purpose  of  the  statute.  The  case  of  Cross  v  O'Donnell,  44  N.  Y.  661,  how- 
ever, seems  to  us  to  be  a  departure  from  this  rule.  In  that  case  the  defend- 
ants g^ve  a  verbal  order  to  plaintiffs  to  deliver  24,000  barrel  hoops  to  a  com- 
mon carrier  selected  by  the  defendants.  The  latter  had  previously  examined 
the  hoops,  and  had  expressed  their  satisfaction  concerning  them  by  word  of 
,mouth.  It  was  held  that  acceptance  might  precede  delivery,  and  that  the  de-' 
fendants'  verbal  admission  that  the  goods  were  satisfactory  was  a  sufficient 
acceptance,  if  followed  up  by  actual  delivery  to  the  carrier.  The  goods  har- 
v.3N.Y.s.no.lO — 61 
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ing  been  lost  in  transit,  the  verdict  of  tlie  jury  in  plaintiffs'  favor  was  sus- 
tained. The  court,  Earl,  C,  says:  "There  ts  nothing  in  the  statute  which 
requires  that  the  ac-ceptivg  and  receiving  shall  be  at  th9  same  time.  Eitlier 
may  precede  the  other;  and,  after  both  have  concurred,  tiie  statute  has  beea 
complied  with,  and  the  contract  becomes  operative  a>id  valid.  McKnight  v. 
THmlop,  5  N.  Y  537.  The  defendants  agreed  to  take  these  identical  hoops, 
and,  alter  receiving  tliem,  and  thus  fully  complying  with  the  statute,  tliey 
could  not  reject  them  upon  any  objection  to  their  quality."  See,  also.  AUard 
V.  Greasert,  61  N.  Y  1.  So,  in  tl»e  case  of  tirey  v.  Cary,  9  Daly,  363,  an  oral 
agreement  for  the  purchase  of  a  scale  was  made  by  the  defendants  for  $60,  to 
be  paid  on  delivery  It  was  taken,  for  the  purpose  of  delivery,  to  the  office  of 
defendants,  upon  a  truck  driven  by  plaintiff's  car-man.  He  entered  the  de- 
fendants' office,  and,  handing  the  plaintiff's  bill,  said  he  bad  tl)e  scale  on  his 
touck.  He  was  told  to  drive  it  into  the  back  yaxd,  and,  in  aitteuipting  to  do 
80,  accidentally  caused  the  scale  to  be  broken.  Held,  that  there  had  been  no 
receipt  of  the  scale  by  the  purchasers  sufficient  to  takethe  case  out  of  thestat 
nte  of  frauds.  Van  Hoesen,  J.,  delivering  the  opinion  o€  the  court,  says: 
"The  soile  was  seen  and  select>-d  by  the  defendants  before  the  purchase,  so 
that  tliere  is  no  doubt  of  tlie  acceptance.  The  dilBculty  is  that  tliere  was  no 
receipt  of  the  scale  by  the  defendants."  Applying  this  interpretation  of  the 
statute  to  the  case  at  bar,  it  seems  to  us  that  by  the  examination  Buide  of  the 
goods  by  Mr.  Stroock  and  his  lxx)k-keeper,  and  his  agreement  to  pay  70  cents 
per  yard  for  the  same,  liis  acceptance  of  the  goods  was  established.  We  must 
take  the  plaintiffs'  version  of  the  verbal  agreement,  since  the  j\iiy  have  found 
in  their  favor.  The  gooiis  came  into  defendant's  possession,  as  the  delivery 
is  admitted  by  the  defendant's  witnesses.  Under  Cross  v.  O^Donuell,  tupra, 
the  defendant  could  not  reject  them  upon  any  objection  to  their  quality  Re- 
oeipt  and  acceptance  were  complete  so  as  to  satisfy  the  statute,  and  tbe  con- 
tract of  purchase  and  sale  consummated.  No  fraud  has  been  alleged  or  proven, 
and  it  seems  the  defendant  had  no  right  to  return  or  offer  to  return  tbe  goods 
after  his  reception  of  them.  For  these  reasons  we  feel  bo«nd  to  affirm  the 
judgment  and  order  appealed  from,  with  costs.    All  concur. 


Gallisok  &  Hobron  Co.  v.  Rawak. 

(Oity  Court  of  New  York,  Special  Term.    February  8, 1889.) 

Attobnbt  and  Client— CoMPEXSATiox—LiEX— How  Enfobckd. 

Where,  two  or  three  days  after  the  service  of  summons  in  an  action,  defendant 
paid  the  amount  demanded  to  plaintiff  without  the  knowledge  of  plaintiff's  attor- 
neys, such  attorneys,  on  the  failure  of  defendant  to  appear  or  answer,  may  have 
judgment  entered  against  htm  for  the  entire  amonnt,  and  may  enf  ot<ca  it  to  the  ex- 
tent of  the  costs  accruing  before  the  payment  of  the  (daim. 

Action  by  the  Qallison  &  Hobron  Company  against  Henry  Rawak.  After 
the  action  was  commenced,  the  parties  entered  into  the  following  stipalation: 
"The  plaintiff  and  defendant,  Kawak,  hereby  agree  to  the  following  state  of 
facts:  This  action  was  commenced  by  the  service  of  a  summons  and  com- 
plaint on  defendant,  Rawak,  on  the  24th  day  of  December,  1888,  lor  tl«e  re- 
covery of  a  claim  of  S75,  which  is  conceded  to  have  been  due.  Upon  the  26th 
day  of  December,  1888,  said  Rawak  paid  $25  of  tbe  said  eitiim.  and  on  tbe 
27th  following  850  more;  both  payments  being  made  to  Vhe  plaintiff,  and 
without  the  knowledge  of  plaintiff's  attorneys.  Defendant  has  never  ap- 
peared, demurred,  or  answered  In  the  action.  Plai&tifl's  attorneys  daim  that 
costs  and  disbursements  h;<d  accrued  to  the  amount  of  tilG  before  said  pay- 
ments  were  made,  which  said  defendant  refuses  to  pay.  The  platatift  is  abun- 
dantly able  to  pay  these  costs.  The  plaintiff's  attorneys  daim  tbe  right  to 
enter  judgment  upon  defendant's  failure  to  appear  or  answer,  and  have  exe- 
cution thereon  for  tbe  collection  of  tbe  said  costs,  wbich  right  the  defeadaait. 
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Bawak,  denies,  and  agrees  upon  the  statement  of  facts  for  submission  to  the 
court  for  its  direction  in  the  premises.    No  costs  to  eitlier  party  on  this  sub- 
mission." 
Freeman  ^  Qreen,  for  plaintiff.    Arthur  Murphy,  for  defendant. 

McAdam,  G.  J  The  defendant  being  in  default  for  want  of  an  answer, 
the  plaintiiT's  attorneys  have  the  right  to  enter  judgment  for  $75,  (the  amount 
claimed,)  witli  costs,  and  enforce  it  to  the  extent  of  the  costs.  Wood  v.  Trns- 
tee-s,  7  Abb.  Pr.  2ia,  note;  Owen  v.  Maaon,  18  How.  Pr.  156.  If  the  defend- 
ant had  appeared,  and  pleaded  the  payment,  and  the  plaintiff  had  proceeded 
to  trial  on  the  issue,  theple:i  would  have  defeated  the  action.  Hlce  v.  Childs, 
28  Ilun,  803;  Reimer  v.  Doerge,  61  How.  Pr.  142.  Upon  receiving  such  a 
plea,  the  plaintiff's  attorneys  could  have  obviated  its  effect,  and  protected 
their  lien,  by  obtaining  an  order  permitting  them  to  prosecute  the  action  for  tlie 
enforcement  of  said  lien,  (Goddard  v.  Trenbath,  24  Hun,  182;  1  Bliss,  Code, 
5",  note  c,)  which  is  in  no  way  affected  by  the  settlement  made  by  the  parties, 
(Code,  §  66.)  All  the  plaintiff's  attorneys  would  have  to  prove  would  be  a 
cause  of  action  in  their  client  at  the  time  the  suit  was  commenced.  Their 
lien  attached  to  tliat,  and  was  not  impaired  by  what  tlie  parties  themselves  did 
afterwards.  The  defendant  being  in  default,  it  will  not  be  opened  except  on 
payment  of  all  costs  to  date.  {Dietz  v.  MaOallum,  44  How.  Pr.  493.)  on  pay- 
ment of  which  the  plaintiff  will  be  permitted  to  discontinue,  without  costs. 
These  various  provisions  of  the  practice  worlc  harmoniously  together  in  aid 
of  the  general  policy  of  the  law  to  protect  an  attorney  in  his  lawful  i-osts 
whenever  he  invoices  its  protection  against  acts  of  his  client  operating  or  tend- 
ing to  operate  to  his  prejudice.  The  plaintiff's  attorneys  are,  therefore^ 
clearly  entitled  to  their  costs. 


SOOFIBLD  C.  EBEISER. 

(fiity  Court  of  New  York,  General  Term.    February  14, 1889.) 

Tbovbb  utd  CoNviERaioN — What  CkiNSTiTin'KS  Comvbbsior. 

One  who  had  posseKsion  of  certain  petaonal  property  belonging  to  plaintUT,  under 
a  lease  whioh  was  flled,  sold  it  to  defendant,  who  bad  no  actual  notice  of  platntitTs 
olaim,  and  who  two  days  afterwards  returned  a  portion  of  the  goods  to  the  lessee. 
Held,  that  as  to  the  portion  so  returned  defendant  was  not  guilty  of  a  conversion, 
no  demand  having  been  made  on  him  before  such  return.' 

Appeal  from  trial  term. 

Action  by  Cyrus  ScoQeld  against  Samuel  Kreiser.  From  a  judf(ment  ren- 
dered for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial,  defend- 
ant appeals. 

Argtttid  before  Nehrbab  and  MgGown,  JJ. 

AbroM  Kling,  for  appellant.  McAdam  d  MaCrea,  ( Vfm.  0.  MoCrea,  of 
counsel,)  for  respondent. 

Nehrbas,  J  This  is  an  action  for  the  conversion  of  certain  articles  of 
furniture.  In  August,  1885,  one  F  Fairbanks  hired  from  the  plaintiff  the 
goods  for  the  conversion  of  which  this  suit  is  brought.  By  the  terms  of  the 
lease  no  title  was  to  pass  to  said  Fairbanlcs  until  all  the  installments  of  rent 
mentioned  therein  were  paid,  which  was  never  done.  The  lease  was  flled  in 
the  ofllce  of  the  register  of  the  city  of  New  York  on  September  4, 1885,  in  ac- 
cordance with  chapter  315  of  the  Laws  of  1884.    In  the  month  of  February, 

'Warehousemen  who  receive  mortgaged  goods  for  storage  from  the  mortgagors,  and 
thereafter  deliver  them  to  a  third  person  on  production  oi  the  warehouse  receipt,  are 
liable  in  trover  to  the  mort^gee  whose  mortgages  are  recorded  in  another  county, 
though  they  have  no  aotual  notice  of  his  claim.  Hodmon  t.  Dn  Bose,  (Ala.)  6  SoutL 
Kep.l6a. 
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1886,  Fairbanks  had  the  goods  stored  in  tlie  Lincoln  Safe  Deposit  Company 
in  2^ew  York  city.  On  March  13,  1886,  Fairbanks  sold  said  goods  to  the  de- 
fendant, Kreiser,  who  had  them  removed  from  the  stoi  e-)iouse,  upon  Fair- 
banks' order,  to  the  defendant's  premises.  Tlie  defendant  is  an  auctioneer, 
and  on  March  15,  1886,  he  sold  the  larger  portion  of  said  goods  at  auction, 
and  on  the  same  day  returned  some  of  the  goods  to  Fairbanks,  evidenced  by 
the  receipt  of  Fairbanks.  The  articles  of  furniture  so  returned  to  Fairbanks 
form  a  part  of  the  goods  fur  the  conversion  of  which  this  action  was  begun. 
The  defendant,  when  lie  purchased  the  goods  from  Fairbanks,  and  when  he  re- 
turned a|iortiou  of  them  to  him,  had  no  actual  knowledge  of  plaintiff's  claim 
thereto,  except  such  as  the  law  implied  from  the  filing  of  the  lense  referred  to. 
No  demand  was  made  until  some  time  after  Murch  15, 1886;  this  action  hav- 
ing been  commenced  on  April  10, 1886.    Fairbanks  has  evidently  disappeared. 

Upon  the  trial  the  court  was  requested  to  charge  the  jury  "that,  if  they  find 
that  any  of  the  goods  purchased  by  the  defendant  from  Fitirl)anks  were  re- 
turned to  Fairbanks  before  any  demand  was  made  upon  the  defendant  by  the 
plaintiff,  then,  as  to  such  goods,  tlie  plaintiff  cannot  recover. "  This  the  court 
refused  to  charge  under  exception.  The  only  question  submitted  to  the  jury 
was  as  to  the  value  of  the  property.  The  jury  found  a  verdict  for  the  plain- 
tiff for  9307.    Hence  this  appeal. 

We  think  that  the  court  erred  in  declining  to  charge  the  jury  as  requested. 
The  defendant  exercised  no  act  of  ownership  or  interference  with  the  goods 
which  were  returned  to  Fairbanks,  from  whom  he  had  purchased  them  with 
other  property.  Within  two  days  after  the  goods  were  delivered  to  the  de- 
fendant he  returned  tliem  without  actual  knowledge  of  any  claim  to  tliem  by 
the  plaintiff,  and  before  any  demand  was  made  upon  him.  No  conversion 
can  be  predicated  upon  the  defendant's  act  of  receiving  from  and  immediately 
returning  to  his  vendor  the  goods  in  question,  unless  he  dia  so  in  defiance  of 
the  plaintiff's  rights,  or  acted  collusively,  so  as  to  deprive  the  plaintiff  of  tlie 
possibility  of  recovering  his  property.  Neither  is  claimed  in  this  case.  When 
the  demand  was  made  upon  him  he  neither  bad  the  goods  in  his  posses- 
sion, nur  had  his  interference  therewith  been  such  as  to  place  the  plaintiff  in 
any  different  position  thereto  than  that  which  he  occupied  l>efore  their  deliv- 
ery to  the  defendant.  The  goods  had  simply  passed  through  his  bands  back 
to  the  person  from  whom  he  received  them,  without  the  exercise  of  any  au- 
thority or  acts  of  ownership  over  them.  This  interference,  under  the  circum- 
stiiiK  es,  does  not  amount  to  a  conversion.  We  have  not  been  referret^I  to  any 
authority  supporting  any  such  claim.  The  defendant  did  all  that  he  couM 
have  been  required  to  do  under  the  circumstances,  and  non  constat  he  would 
have  delivered  up  the  goods  to  the  plaintiff  bad  he  been  asked  to  do  bo.  The 
refusal  to  charge  as  requested  was  error,  and,  as  the  defendant  has  clearly 
been  prejudiced  thereby,  the  jury  having  included  these  goods  in  their  ver- 
diet,  the  judgment  and  order  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


MuRFHT  et  at.  c.  Qou>  &  Stock  Tei»  Co. 

{City  Court  cf  New  York,  Trial  Term.    February  7, 1889.) 

Tbndeb — What  Amounts  to— Checks. 

The  debtor  of  a  partnersbip  tendered  hla  check  tor  the  amount  due  payable  to 
the  firm.  The  partner  to  whom  the  check  was  tendered  refused  to  accept  it,  un- 
less it  was  made  payable  to  his  individual  order.  The  debtor  would  not  make 
the  alteration,  and  immediately  destroyed  the  check.  Held  that,  as  the  ci-editor 
was  under  no  obligation  to  receive  a  check  of  any  description,  he  had  a  right  to 
dictate  the  form  of  the  check,  and  that  no  legal  tender  had  been  made. 
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S.  Same— Effect — Patmest  into  Court. 

Where  a  debtor,  after  a  teuder  to  his  creditor,  which  is  declined,  minf^ies  the 
amount  tendered  with  his  other  moneys,  and  uses  it  in  his  business,  he  must  aft- 
ervi-ards,  on  a  tender  and  payment  of  money  into  court  In  an  action  brought  by 
the  creditor,  also  pay  interest  up  to  that  time. 
8.  Same— Acceptance— Objection  to  Amount — Waiveb. 

Where,  after  action  is  brought,  a  tender  is  made,  and  the  money  deposited  in 
court,  plaintiff  has  a  right  to  take  the  money  out  of  court,  and  an  objection  to 
the  amount  of  the  tender  la  not  thereby  waived. 
4.  Same— Inbufficibnt  Tender— Jbdomest. 

Where  a  tender  of  money  made  and  deposited  in  court  after  action  brought  is 
found  to  be  insufficient  in  amount,  a  judgment  will  be  directed  for  plaintiff  for 
the  entire  amount  claimed  by  him,  and  the  amount  tendered  will  be  credited  on 
the  judgment  after  its  entry. 

The  plaintifTs,  composing  the  firm  of  Murphy  &  Power,  deposited  the  sum 
of  950  with  the  defendant  as  a  part  of  a  business  transaction.  Subsequently 
they  were  notified  that  their  deposit  would  be  surrendered  to  them,  and  on 
June  3.  1886,  Mr.  Murphy  went  to  defendant's  office  and  demanded  the  re- 
turn of  the  deposit,  with  interest.  A  check  for  859.69.  payable  to  the  order 
of  Murphy  &  ]?ower,  was  refused;  Mr.  Murphy  requesting  that  the  check  be 
made  payable  to  his  own  order.  The  defendant  declined  to  make  the  altera- 
tion, and  destroyed  the  check.  Afterwards,  on  June  10,  1886,  the  present 
action  was  commenced  to  recover  the  $50  and  interest;  and  on  -July  21, 1886, 
defendant  paid  into  court  the  sum  of  $60.12.  By  way  of  defense  defendant 
pleaded  the  tender  made  before  suit  brought,  followed  by  the  payment  into 
court  of  the  sum  mentioned.  The  plaintllTs  took  the  sum  deposited  for  their 
benefit,  but  continued  to  prosecute  the  action;  claiming  that  the  offer  of  the 
check  was  not  a  legal  tender,  and  that  the  sum  paid  into  court  was  insufficient 
in  amount. 

Weekea  A  Forster,  for  plalntitrs.    Dillon  d  Swayne,  for  defendant. 

MoAdam,  C.  J.  The  defendant  urges  that  the  objection  that  a  check  is  not 
legal  tender  was  waived  by  the  plaintiffs,  as  it  was  not  refused  by  them  on 
that  ground,  and  that  the  plaintiffs  in  like  manner  assented  to  the  correctness 
of  the  amount  offered.  Qui  teuset  cortsentiri  videtur;  and  citos  Duffy  v. 
O'Donocan,  46  N.  Y.  223,  to  sustain  the  proposition.  There  is  hardly  any 
need  of  an  autliority  holding  that  a  party  who  rejects  an  offer  or  tender  upon 
one  or  more  speciBc  grounds  of  objection  cannot  afterwards  raise  another, 
which  might  have  been  obviated  if  it  had  been  made  at  the  proper  time,  for 
the  rule  is  now  elementary.  The  difficulty  is  to  apply  the  principle  stated  to 
the  peculiar  facts  of  this  case  which  limit  its  application.  True,  Mr.  Murphy 
did  not  object  to  the  insufficiency  of  the  amount  offered,  and  is  in  this  respect 
concluded  from  objecting  now.  He,  however,  specifically  declined  to  take 
the  check  the  defendant  offered,  and  said  he  would  take  none  unless  made  to 
his  individual  order,  and  the  defendant  declined  to  give  any  except  in  the 
form  offered.  As  Mr.  Murphy  was  under  no  obligation  to  receive  a  chi'ck  of 
any  description  against  his  will,  it  is  immaterial  whether  the  form  of  check 
be  suggested  or  that  which  the  defendant  proposed  to  give  him  was  more  ap- 
propriate for  the  transaction  at  hand.  When  it  was  apparent  that  the  par- 
ties could  not  agree  upon  checks  as  a  substitute  for  money,  the  defendant 
must  have  known  that  it  whs  bound  to  pursue  the  next  and  only  other  method 
of  making  a  tender,  which  was  by  an  offer  of  the  money,  which  Mr.  Mur- 
phy would  doubtless  have  accepted.  If  it  was  determined  to  pay  him  by  check 
only,it  knew  that  Murphy  had  the  right  to  determine  wliose  check,  and  what 
form  of  check,  he  would  take.  It  was  optional  with  him,  and  he  had  the  sole 
right  of  choice  without  dictation.  Expressing  willingne.is  to  take  a  partic* 
ular  kind  of  check  cannot  be  tortured  or  construed  into  implying  a  consent  to 
take  something  different,  particularly  in  the  face  ol  his  avowal  that  he  would 
take  no  other  kind  of  check.     A  tender,  to  be  effectual,  must  put  the  party  re- 
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f asinj;  to  accept  in  the  wrong,  so  that  wimtever  loss  is  to  follow  falls  upon 
him.  The  tender  attempted  to  be  proved  in  this  case  was  not  of  that  char- 
acter. It  is  clear,  therefore,  that  the  abortive  offer  made  by  the  defewiant 
did  not  amount  to  a  le^al  tender  of  the  debt.  Assuming,  for  the  moment, 
tliat  tlie  defendant  is  right  in  claiming  tiiat  Murphy,  by  his  conduct,  is  to  be 
held  to  have  impliedly  consented  that  the  particular  checii  offered  by  tlie 
defendant  be  regarded  as  the  representative  of  money,  for  the  purpose  of  the 
tender,  we  meet  with  another  difficulty.  So  considered,  it  became  bis  prop- 
erty, theoretically,  at  least;  and  the  defendant  could  not  voluntarily  destroy 
the  instrument  afterwards  without  discharging,  at  the  same  time,  the  conoent 
that  made  it  "money"  for  the  pui-pose  of  the  transaction. 

This  leads  us  to  the  second  objection  to  the  alleged  tender,  which  is  that, 
even  if  Murphy  erred  in  declining  to  accept  the  check,  it  should,  iu  order 
to  keep  the  tender  good,  have  been  preserved,  and  afterwards  deposited  in 
court  subject  to  the  plaintiffs'  order.  Bank  v.  Koehler,  1  City  Ct.  B,  264; 
Becker  v.  Boon,  61  N.  Y.  317.  It  was,  theoretically  at  least,  an  appropria- 
tion of  so  much  of  the  defendant's  money  to  the  plaintiffs'  use.  This  con- 
dition of  things  should  have  continued,  that  the  pUiutifis  might  have  their 
locus  pcenitentiw.  The  defendant,  however,  effectually  revoked  the  applica- 
tion by  destroying  the  check,  so  that  matters  were  put  back  to  where  tbey 
were  before  the  check  was  drawn.  Tlie  identical  money,  or  the  cbeck,  as 
its  substitute,  should  have  been  preserved  and  brought  into  court,  and  not 
mingled  with  other  monev  of  the  debtor,  or  used  in  its  business.  Roose- 
velt v.  Bank,  45  Barb.  679;  Bissell  v.  Uaytoard,  96  U.  S.  587.  The  object 
of  a  tender  before  suit  brought  is  to  stop  the  running  of  interest,  and  to 
prevent  costs,  {Jackson  v.  Law,  5  Cow.  248;  Wolcott  v.  Van  Hantrtoord,  17 
.Johns.  253;  Manny  w.  Harris,  2  Johns.  24;  Raymond  v.  Beamard,  12  Johns. 
274;)  and  to  accompKsh  this  result  the  debtor  should  regard  the  money  or 
thing  tendered  as  the  property  of  the  creditor,  ready  at  all  times  to  be  sur- 
rendered to  him.  The  defendant,  on  the  contrary,  treated  tlie  check  ten- 
dered as  its  own,  destroyed  it  at  pleasure,  and  left  the  moneys  in  the  bank 
on  which  it  was  drawn  subject  to  every  other  call  of  its  business.  Tiie  sul>- 
seqiient  deposit  in  court,  even  if  otherwise  sufficient,  should,  in  consequence 
of  the  destruction  of  the  check,  have  at  least  been  accompanied  by  the  in- 
terest up  to  the  time  the  deposit  wsis  made,  for  the  defendant  had  the  im- 
restrained  use  of  the  money  up  to  that  time.  Grab.  Pr.  (2d  £d.)  534;  cit- 
ing Kidd  v.  Walker,  2  Barn.  &  Adol.  705.  1  Dowl.  331.  The  amount  paid 
into  court  was  $60.12,  when  it  should  have  been  $60.82,  being  insuflScieat  by 
70  cents.  The  money  deposited  became  the  property  of  the  plaiiitifCs,  and 
they  bad  the  right  to  take  it  out  of  court,  (Bank  v.  Koehler  and  Beoker  v. 
Boon,  supra,)  even  though  they  had  been  nonsuited  afterwards,  or  a  verdict 
or  judgment  had  passed  against  them,  (2  Cow.  Treat.  §  1180.)  The  plaintiffs 
waived  nothing  by  taking  the  money  out  of  court,  and  admitted  nothing 
except  that  it  had  been  deposited  in  proper  form,  leaving  the  question  of 
the  sufficiency  of  the  amount  to  be  determined  as  the  issue  in  the  action. 

Por  the  reasons  stated,  the  plaintiffs  are  entitled  to  judgment,  and  the  only 
point  remaining  to  be  considered  is  wliether  the  amount  is  to  be  $60.82,  or 
that  amount  less  the  $60.12  deposited,  to-wit,  70  cents.  The  practice  is  to 
direct  judgment  for  tlie  whole  amount  of  the  claim,  so  as  to  preserve  the 
pliiintiffs'  right  to  costs,  and  to  credit  the  deposit  on  account  of  the  Judg- 
ment after  it  is  entered.  Dakin  v.  Denning,  7  Uill,  30.  If  the  tender  had 
been  found  sutBcient,  judgment  would  have  gone  for  the  defendant,  and  the 
plaintiffs  would  have  taken  the  money  tendered  for  their  claim.  Benker  v. 
Boon,  61 N.  Y.  332;  Dakin  v.  Denning,  supra.  Judgment  will  therefore  lie 
directed  in  favor  of  the  plaintiffs  for  $60.82,  and,  after  the  entry  thereof,  the 
plaintiffs  must  credit  the  defendant  thereon  with  the  sum  deposited. 
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Bkandt  v.  Godwin. 
(0%  Court  of  New  York,  Trial  Term.    February  «,  1880.) 

1.  Corporations — Liabilitt  of  Ofpiobrs — Falsi  Reports. 

Laws  N.  7. 1875,  a  Oil,  $  31,  provides  that  an  offloer  of  a  oorporation  or^^olzed 
under  that  act  shall  be  liable  for  all  tlie  debts  of  the  corporation  oontraoted  while 
he  is  an  offioer  thereof,  where  a  report  signed  by  him  is  false  in  a  materia  repre- 
sentation. Section  18  requires  an  annual  report  to  be  filed,  stating  the  amount  of 
capital,  and  the  proportion  actually  paid  in,  and  the  names  of  its  then  stockholders. 
fieid,  that  a  report  oontaininK  the  names  of  two  persons  as  stookhoiders,  and  stat- 
ing the  amount  of  their  stock  as  actually  paid  in,  where  in  fact  such  persons  are 
not  stockholders  at  all,  is  "false  in  a  material  representation.  * 
9.  Bams — Mistake  of  Officer. 

It  is  no  defense  to  the  statutory  liability  that  defendant  signed  such  report  in 
good  faith,  under  the  advice  of  counsel,  and  beliering  its  statement  to  be  trua 
8.  Same — ^Who  are  Officers. 

A  director  is  an  "  officer, "  within  the  meaning  of  section  21,  when  read  in  conneo- 
tion  with  section  18,  which  requires  that  the  annual  report  shall  be  signed  by  the 
president  and  a  majority  of  the  directors. 
4  Same — Debts — Costract  of  Hirino. 

The  contract  obligation  to  pay  a  singer,  employed  for  a  specified  time  by  the  oor>- 
poration  at  a  specified  salary,  is  a  "  debt "  of  the  oorporatioa  from  the  time  the  con- 
tract goes  into  effect  within  the  moaning  of  section  21. 
S.  Same— EviDBNCK— Judoment  foe  Wroxof0l  Discharqb. 

In  an  action  to  enforce  the  liability  of  an  offloer  of  the  corporation  under  section  81, 
a  judgment  recovered  against  the  corporation  for  wrongful  discharge  is  neither  con- 
clusive nor  ■prima  facie  evidence  of  the  existence  of  a  debt  against  the  oorporation. 
6b  OOMTRAOT — Construction — Rioht  to  Annul. 

A  contract  with  a  singer  for  a  period  of  25  weeks  provided,  by  "rule  6,"  that  "in 
the  event  either  of  incompetency,  or  of  such  continued  illness  or  decrease  of  phys- 
ical or  vocal  faculties  as  to  prevent  one  from  doing  service  for  a  period  of  more 
than  two  weeks,  the  company  may  in  its  discretion  cancel  or  annul  the  contract 
with  the  party  in  question,  without  being  subjected  to  any  claims  for  damages. 
The  vocal  and  musical  directors  shall  be  the  sole  judges  of  the  fact  and  extent  of 
incompetency  in  applying  this  rule."  The  singer  was  required  to  sing  in  various 
parts  of  the  United  States  and  Canada.  Held,  that  the  Incompetency  Intended  by 
uie  rule  must  be  such  as  is  produced  by  physical  causes  arising  after  the  execution 
of  the  contract. 
7.  Same — Exercise  of  Biort. 

During  the  period  of  the  singer's  engagement  he  received  from  the  manager  a 
notice  that  "yonr  work  is  not  musically  satisfactory  to  the  board, "  and  that  the 
right  to  terminate  the  contract  was  ezeroised  under  rule  6  of  the  contract.  Held, 
that  this  was  not  an  exercise  of  the  right  of  the  musical  directors  to  discharge  him 
for  "  incompetency, "  and  that  the  contract  gave  the  board  of  directors  of  the  com- 
pany, Inferentially  the  board  referred  to  in  the  notice,  no  right  to  discharge  merely 
for  dissatisfaction. 

Action  by  John  E.  Brandt  against  Parke  Godwin,  to  enforce  a  statutory 
liability.  Trial  to  tbe  court.  The  act  referred  to  in  ttie  opinion  is  Law* 
1875,  c.  611. 

W.  W.  Badger,  for  plaintiff.     Win.  H.  Andrews,  for  defendant. 

Browne,  J.  This  action  is  brought  to  recover  the  sum  of$l,150,  for  which 
amount  it  is  claimed  the  defendant,  as  one  of  the  directors  of  tlie  Americjtn 
Opera  Company,  Limited,  has  become  liable  under  the  statute,  by  reason  of 
his  having  as  such  director  joined  in  the  annual  report  of  the  corporation 
made  in  .January,  1887,  which  report  contained  material  representations  which 
were  false  in  fact.  The  answer  admits  the  incorporation  of  the  opera  com- 
pany, and  also  that  the  defendant  was  a  director  during  the  periods  mentioned 
in  the  complaint.  The  plaintiff's  claim  is  predicated  upon  a  judgment  re- 
covered  by  Iiim  against  tiie  opera  company  upon  two  causes  of  action,  founded 
upon  an  agreement  in  writing  entered  into  between  the  company  and  himself 
on  July  1,  1886,  whereby  he  was  engaged  in  the  capacity  of  baritone  at  a 
weekly  salary  of  SlOO,  for  a  period  of  not  less  than  twenty-five  weeks,  com- 
mencing on  November  1,  1886, — the  particular  allegations  of  the  first  causft 
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of  action  being  tliat  lie  commenced  to  perform  under  tliat  agreement,  and 
continued  for  a  period  of  nine  weeks;  that  lie  was  paid  for  only  seven  of  the 
nine  weeks,  not  having  received  payment  for  the  Qrst  two  weeks  specified  in 
the  contract,  amounting  to  $200;  and  the  second  cause  of  action  alleging  that 
the  plaintiff  was  wrongfully  discharged  from  the  employment  of  the  opera 
company  on  January  1,  1887,  and  claiming  $1,600  damages  for  the  unexpired 
term  of  sixteen  weeks.  The  judgment  was  entered  in  that  action  by  default 
on  April  25,  1887,  for  $1,823.90  damages  and  costs.  An  execution  was  is- 
sued against  the  company  thereon,  and  returned  unsatisfied.  Afterthe  plain- 
tiff's discharge,  and  before  the  expiration  of  the  term  mentioned  in  his  con- 
tract with  the  opera  company,  he  found  other  employment,  by  which  he 
earned  in  the  neighborhood  of  $750.  Upon  the  trial  this  sum  was  credited 
upon  his  claim,  thus  reducing  it  to  $1,150. 

The  complaint  in  the  present  action  alleges,  not  only  the  facts  to  charge 
this  defendant  with  the  statutory  liability,  but  also  the  facts  upon  which  the 
original  cause  of  action  was  based;  and  the  defendant  by  his  answer  puts  in 
issue  every  fact,  except  that  of  the  incorporation  of  the  opera  company,  and 
that  he  was  a  director  of  such  company  during  the  period  set  forth  in  the 
complaint.  By  way  of  avoidance,  he  alleges  he  signed  the  annual  report  be- 
fore mentioned  under  instructions  of  counsel  to  said  company,  and  in  reliance 
upon  said  counsel's  statements,  believing  the  matters  set  forth  in  the  report 
to  be  true. 

The  first  question  to  be  determined  is  aa  to  whether  the  report  as  filed  was 
false  in  any  material  part.  The  plaintiff  alleges  manyfalse  statements,  from 
which  I  select  two.  If  the  allegations  are  sustained  as  to  these,  sufficient  is 
shown  to  maintain  the  cause  of  action  on  that  ground.  The  first  is  as  to 
stockholders;  the  second  is  the  amount  actually  paid  in  for  capital  stock.  It 
was  stated  in  the  report,  as  filed,  that  G.  P.  Huntington  and  N  K.  Fairbank 
were  stockholders, — Huntington  to  the  extent  of  $5,000  and  Fairbank  to  the 
extent  of  $2,500, — and  that  these  sums  had  been  actually  paid  in  for  the 
stock.  These  gentlemen  were  produced  as  witnesses  upon  the  trial,  and  each 
testified  that  he  was  not  a  stockholder,  had  never  subscribed  for  any  of  the 
stock,  nor  bad  ever  paid  to  the  company  any  sum  of  money  for  its  stock.  This 
testimony  remains  uncontradicted,  and  the  witnesses  are  unimpeached.  The 
falsity  of  this  necessarily  establishes  the  falsity  of  the  other  statement  as  to 
the  amount  paid  in  for  capital  stock  of  the  company.  The  report  states  that 
the  actual  amount  paid  in  for  capital  stock  was  $148,600,  which  includes  the 
sums  claimed  to  haye  been  paid  in  by  Huntington  and  Fairbank.  That  these 
statements  were  material  is  beyond  question.  Section  21  of  the  act  of  1875, 
under  which  the  company  was  organized,  provides  that  an  officer  of  the  cor- 
poration shall  be  liable  for  all  the  debts  of  the  corporation  contracted  while  he 
is  an  officer  thereof,  where  a  report  signed  by  him  is  false  in  a  material  rep- 
resentation. Section  18  requires  that  the  corporation  shall  annually  make  a 
report  to  be  filed  in  the  office  of  the  secretary  of  stiite,  such  report  to  state  the 
amount  of  the  capital,  and  the  proportion  actually  paid  in,  and  the  names  of 
its  then  stockholders.  The  mandatory  character  of  this  section  as  to  what 
the  report  must  contain  would  be  sufficient  to  establish  the  materiality  of 
the  matters  required  to  be  stated.  But,  were  we  to  look  for  a  reason  for 
the  requirement,  it  could  be  found  by  saying  that  the  legislature  in  its  wis- 
dom deemed  it  advisable  to  give  the  public  an  opportunity  to  become  advised 
of  the  financial  condition,  as  well  as  the  personnel,  of  the  corporation  with 
whom  it  might  have  business  dealings,  and  insisted  upon  compliance  with 
the  law  by  imposing  personal  liability  upon  those  who  assumed  the  duty  of 
complying  with  section  18,  and  failed  therein  in  the  respects  mentioned.  The 
defendant  assumed  that  duty,  and  he  cannot  now  escape  liability  on  tiie 
ground  that  be  was  not.  as  he  claims,  an  officer  of  the  company,  within  the 
meaning  of  section  21  of  the  act.    By  reference  again  to  section  18,  it  will  b? 
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seen  that  it  requires  that  thereportsliall  be  signed  by  the  president  and  a  ma- 
jority of  the  directors,  and  section  21  makes  the  oflBcers  who  signed  the  re- 
port'jointly  and  severally  liable  for  its  falsity.  The  two  sections  should  be 
read  together,  and  when  thus  read  it  would  be  illogical  to  say  it  was  not  in- 
tended that  all  who  signed  the  report  should  come  within  the  designation  of 
officers.  The  report  was  required  to  be  signed  by  but  one  person,  popularly 
known  as  an  "officer,"  and  by  the  others,  named  as  directors.  The  legisla- 
ture did  intend  that  those  who  were  possessed  of  the  qualiflcations  necessary 
to  make  the  annual  report  were  to  be  liable  as  "officers"  of  the  corporation 
for  the  material  false  statements.  Bouvier  defines  "directors"  to  be  "  persons 
appointed  or  elected  according  to  law,  authorized  to  manage  and  direct  the  af- 
fairs of  a  corporation  or  company,"  and  an  "officer"  to  bvi  one  "who  is  law- 
fully invested  with  an  office."  A  director  is  such  an  officer,  because  he  is 
lawfully  invested  with  the  power  to  manage  the  affairs  of  the  corporation. 
Sep  Morse  v.  Lotoell,  7  Mete.  152 ;  Com  v.  Tuekerman,  10  Gray,  173. 

This  leads  us  to  the  question  whether  the  claim  in  this  action  was  a  debt  of 
the  company  during  the  time  the  defendant  was  an  officer.    The  contract  was 
made  on  July  1,  1886,  to  go  into  effect  November  1,  1886.    By  its  terms  the 
plaintiff  agreed  to  place  bis  entire  services,  in  the  capacity  of  baritone,  at  the 
disposal  of  the  company  for  a  period  of  not  less  than  25  weeks,  the  company 
agreeing  to  pay  for  such  services  the  sum  of  $100  per  week,  or  $2,500  in  the 
aggregate.    This  obligation,  incurred  on  November  1,  1886,  was  dependent 
upon  performance  or  offer  to  perform  by  the  plaintiff  of  his  part  of  the  con- 
tract.   The  evidence  in  this  case  is  that  the  plaintiff  not  only  performed  as 
long  as  he  was  permitted,  but  was  also  ready  and  willing  to  continue  in  the 
fullillment  of  his  part  of  the  contract  at  the  time  he  was  stopped  and  pre- 
vented by  the  company's  general  manager,  Locke.     It  has  been  held  in  Hoio- 
ard  V.  Daly,  61  N   Y.  362,  that  where  a  performer  was  ready  and  willing  to 
enter  upon  the  duties  of  his  en<i;agement,  but  was  prevented  by  his  employer 
absolutely  repudiating  the  contract,  be  was  entitled  to  recover  the  amount  of 
compensation  fixed  by  the  contract  of  employment  for  the  whole  term,  not  as 
wages,  but  as  damages  for  the  breach;  and  in  Ecerson  v.  Poioem.  89  N  Y. 
527,  it  was  held  that  in  such  a  case  the  cause  of  action  arose  at  the  time  of 
the  breach  of  the  contract,  and  that  plaintiff  was  then  entitled  to  sue  and  re- 
cover such  actual  damages  as  he  had  sustained  by  the  breach.    It  is  a  logical 
sequence  that  an  obligation  of  this  character  incurred  by  contract  is  a  debt  of 
the  company,  as  it  was  an  obligation  for  a  sum  of  money  which  the  company 
was  bound  to  pay  to  the  plaintiff  by  the  terms  of  the  contract.    A  contract 
obligation  of  this  nature  has  been  so  often  defined  as  a  "debt"  that  further 
reference  to  the  subject  would  be  an  act  of  supererogation. 

It  is  contended,  however,  by  the  defendant  that  the  company  was  relieved 
from  liability  for  the  debt  initially  incurred  under  tlie  contract  by  the  exercise 
of  the  right  given  under  the  provisions  of  rule  6.  If  the  right  was  correctly 
exercised,  there  would  be  no  doubt  that  the  company  was  relieved  from  such 
liability,  and  that  the  defendant  in  such  case  could  not  be  lield.  It  may  be 
well  at  this  point  to  dispose  of  a  question  raised  by  plaintiff  that  the  judgment 
is  conclusive  of  the  company's  indebtedness  to  him  if  it  is  not  impeached,  and 
that  the  cause  of  action  upon  which  the  judgment  is  founded  is  not  open  to 
question  in  this  action.  He  cites  Stephens  v.  Fox,  83  N.  Y.  313,  and  Allen 
V.  Clark,  108  N.  Y .  269,  15  N.  E.  Rep.  387.  An  examination  of  these  cases 
shows  that  they  do  not  abrogate  the  rule  requiring  the  establishment  of  the 
debt  as  a  distinct  issue  in  the  case.  In  Stephens  v.  Fox,  the  court  held  that 
a  judgment  was  competent  evidence  of  the  plaintiff's  status  as  a  creditor,  and 
of  the  amount  due  in  an  action  against  the  stockholder  for  an  amount  un- 
paid on  his  stock.  Allen  v.  Clark,  holds  that  a  judgment  for  costs  recovered 
against  the  corporation  is  a  debt  which  could  be  enforced  against  a  director 
for  failure  to  file  the  annual  report.    It  will  be  seen  at  a  glance  that  the  j  udg 
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ment  in  that  case  created  the  debt,  and  was  tb«  best  evidence  of  it.  In  Mc- 
Mahon  v.  Maoy,  51  N.  Y.  155,  it  was  held  in  an  action  against  a  stockboldei 
by  a  creditor  of  bis  company,  to  enforce  a  liability  imposed  by  statute,  that  a 
judgment  ngainst  the  company  is  neitlier  conclusive  nor  prima /aci«  evidence 
of  tlie  existence  of  a  debt  against  the  company.  This  rule  is  the  law  to-diiy. 
The  evidence  offered  by  plaintiff  leaves  no  room  to  question  performance  on 
his  part,  as  well  as  hla  willingness  and  ability  to  continue  if  permitted  by  the 
company.  The  burden  then  shifted  to  the  defendant  to  justify  the  termina- 
tion of  the  contract,  and  he  relies  upon  evidence  introduced  by  plaintiff  to 
sustain  his  position.  The  evidence  is  a  notice  from  the  general  manager  of 
the  company  to  the  plaintiff  in  these  words,  "Your  work  is  not  musically 
satisfactory  to  the  bottrd,"  and  that  the  right  to  terminate  the  contract  wiis 
exercised  under  rule  6  of  the  contract.  The  portion  of  rule  6  bearing  upon 
the  question  of  the  right  to  discbarge  is  in  the  following  language:  "In  the 
«vent  either  of  incompetency,  or  of  such  continued  illness  or  decrease  of  phys- 
ical or  vocal  faculties  as  to  prevent  one  fix>m  doing  service  for  a  period  of  more 
than  two  weeks,  the  company  may  in  its  discretion  cancel  or  annul  the  con- 
tract with  the  party  in  question,  without  being  subjected  to  any  claims  for 
damages.  The  vocal  and  musical  directors  shall  be  the  sole  judges  of  the  fact 
«nd  extent  of  the  incompetency  in  applying  this  rule."  There  is  no  evidence 
«f  "  illness,  or  decrease  of  physical  or  vocal  faculties, "  on  the  part  of  the  plain- 
tiff for  any  period  of  time,  or  that  the  musical  or  vocal  directors  had  ever  us 
afactdetermined  that  the  plaintiff  was  "incompetent."  The  defendant  claims 
that  a  proper  construction  of  the  sentence  supports  bis  theory  that  the  word 
"incompetency"  is  so  disconnected  with  the  other  clauses  of  the  paragi-aph  as  lo 
tuake  it  an  lnde{)endent  condition,  wiiich,  if  found  to  exist  in  the  perforini-r 
by- the  vocal  and  musical  directors,  justifies  the  annulment  of  the  contract. 
OrammatiCHlly  construed,  the  defendant  is  cori-ect  in  his  proposition.  Tlie 
use  of  the  comma  before  the  word  "or"  in  the  sentence  might  be  taken  to  de- 
note that  "incompetency"  and  "physical  disability"  are  one  and  the  same 
subject,  while  its  omission  would  signify  different  subjects;  but  the  use  of 
the  correlative  of  "or,"  i.  e.,  "either,"  clearly  indicates  that  "or,"  notwitli- 
«tanding  the  comma  before  it,  should  be  accepted  as  a  connective  ot  substi- 
tutes in  the  sentence,  thus  making  incompetency  and  decrease  of  physicid 
power  separate  conditions.  Notwitlistanding,  the  court  is  permitted  in  the 
interpretation  of  contracts  to  reject  grammatical  constructions,  and  ailopt 
those  which  will  give  effect  to  the  intent  of  the  parties.  Pubter,  J.,  in  Uoff. 
man  v.  Insurance  Co.,  32  N.  Y  405,  (p.  413,)  said:  "It  is  a  rule  of  law.  as 
well  as  ot  ethics,  tliat,  where  the  language  of  a  promisor  may  be  understood 
in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in  which  he  hud 
reason  to  suppose  it  was  understood  by  the  promisee." 

What  WHS  the  sense  in  which  the  plaintiff  understood  the  contract  is  to  be 
gathered  from  the  contract  and  its  surroundings.  He  was  engaged  in  New 
York  as  a  baritone;  that  is,  a  singer  possessed  of  a  certain  quality  of  voice. 
He  agreed  to  give  his  entire  services  in  that  capacity  to  the  company;  to  sing 
in  opera,  public  reliearsal,  oratorio,  concerts,  etc.,  in  various  parts  of  the 
United  States  and  Canada.  The  contract  is  printed  with  the  space  for  the 
name  of  the  performer  in  blank,  while  that  of  the  company  is  inswted  in 
printed  type.  All  its  provisions  show  jealous  care  for  the  protection  and  iu- 
terests  of  the  company.  It  was  evidently  prepared  by  the  company  after 
thoughtful  consideration.  The  performer  could  hardly  be  expected  to  make 
a  critical  examination  or  nice  analysis  of  its  contents;  nor,  if  he  did  so,  would 
he  bo  bound  to  understand  from  it  that  the  penalty  of  dismissal  by  the  C90i»- 
pany  would  attach  at  any  moment  the  musical  and  vocal  directors  shenid 
deem  it  expedient  to  say  he  was  incompetent,  no  matter  what  part  of  Xl*o 
country  that  conclusion  might  be  arrived  at,  nor  what  period  of  a  season. 
The  contract  refers  to  a  season  of  about  2o  weeks  as  the  term  of  its  dntatiou. 
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Is  It  ooi  more  in  accord  with  reason  to  assume  that  rule  6  vcas  inttDded  for  the 
protectitHi  of  both  parties, — th«t  is,  should  the  plaintiff  from  physical  causes 
become  unable  to  perform  his  p«rt,  and  such  disability  continue  for  more 
than  two  weeks,  the  company  could  relieve  itself  from  further  liability;  and, 
on  the  other  band,  in  case  the  disability  was  merely  temporary,  the  performer 
would  be  allowed  a  reasonable  time  to  recuperate  before  being  deprived  of  the 
benefits  secured  by  the  contract  after  binding  himself  for  the  season.  In 
other  wonls.  if  the  baritone  was  one  whom  it  was  f oi;  the  interest  of  tlie  com- 
pany to  retain,  temporary  illness  or  disability  would  not  relieve  him  from  his 
contract.  If  temporary  disability  occurred,  had  be  not  the  right  to  assume 
that  the  company  should  give  him  the  opportunity  to  recover,  and  that  he 
would  not  be  arbitrarily  dismissed  without  a  cause  arising  from  the  conditions 
stated  in  the  rule,  and  existing  for  more  than  two  weeks?  But  if  we  disre- 
gard all  extrinsic  circumstances,  and  take  the  language  of  the  rule  only  as 
the  guide  for  interpretation,  the  plaintiff  is  strengthened  in  his  conclusions. 
"Webster  defines  "incompetency"  to  be  "  want  of  sufficient  power,  either  phys- 
ical, intellectual,  or  moral;  insufficiency;  inadequacy,"  and  illustrates  it  by 
"incompetency  of  a  child  for  hard  labor;  of  an  idiot  for  intellectual  labor." 
Applying  the  definition  to  the  "incompetency"  expressed,  would  it  not  occur 
to  those  whom  it  was  intended  to  affect  that  it  was  such  as  would  be  pro- 
duced from  physical  causes  arising  during  the  life  of  the  contract?  If  not, 
why  use  the  phrase,  "or  of  such  continued  illness  or  decrease  of  physical  or 
vocal  faculties  as  to  prevent  one  from  doing  service  for  a  period  of  more  than 
two  weeks?"  "Incompetency,"  in  the  signitlcation  claimed  for  it  by  the  de- 
fendant, would  include  all  classes  and  causes  of  disability,  physical  and  artis- 
tic. Why,  then,  environ  that  subject  with  special  clauses,  specifying  causes 
which  would  produce  results  already  comprehended  within  that  generic  term, 
if  it  were  not  intended  to  place  a  limitation  upon  the  scope  and  extent  of  the 
word,  and  to  confine  its  meaning  to  the  actual  causes  named, — "illness,  or  de- 
crease of  physical  or  vocal  faculties." 

Again,  the  vocal  and  musical  directors  are  made  the  arbiters  of  the  fact  and 
extent  of  the  incompetency  under  the  rule.  If,  as  claimed  by  the  defend- 
ant, there  is  no  qualification  or  limitation  upon  the  word,  or  it  is  not  con- 
trolled by  any  other  word  or  sentence  in  the  rule,  why  the  necessity  of  its 
measurement  by  the  directors?  If  the  plaintiff  was  "incompetent,"  in  an 
artistic  sense,  he  was  under  the  definition  wholly  unfit  to  perform  as  a  bari- 
tone, and  the  fact  and  extent  of  that  incompetency  did  not  require  to  be  ad- 
judged by  the  directors  as  a  reason  for  discharging  him.  The  law  secured  to 
the  company  the  right  at  any  time,  without  such  adjudication,  to  discharge 
the  plaintiff  for  cause,  such  as  unfitness  or  inherent  want  of  ability  to  render 
the  service  which  he  agreed  to  render.  It  is  the  rule  that,  when  a  person 
engages  to  perform  a  service  requiring  the  possession  of  special  skill  and  qual- 
ities, there  is  an  implied  warranty  on  his  part  that  he  is  possessed  of  the  req- 
uisites to  perform  the  duties  undertaken,  and,  if  found  wanting,  the  right  to 
discharge  exists.  If,  then,  the  "incompetency"  intended  by  the  rule  was  of 
such  a  character  as  time  might  remove,  and  as  to  the  fact  and  extent  of  which 
the  directors  were  to  be  the  sole  judges,  it  could  only  have  applied  to  pliysical 
incompetency  in  its  relation  to  this  contract.  It  is  scarcely  to  be  assumed 
that,  if  he  was  incompetent  from  an  artistic  stand-puint,  it  could  be  qualified 
or  measured,  or  that  time  would  remove  the  disqualification,  or  that  the  com- 
pany would  have  retained  him  and  paid  him  a  large  salary  for  seven  weeks 
without  complaint  or  adverse  criticism.  I  am  therefore  urged  to  the  coiclusion 
timt  the  true  interpretation  of  rule  6  is  that  the  incompetency  must  be  such  as 
is  produced  from  physical  causes  arising  after  the  contract  is  entered  into. 

Nor  does  the  reason  for  discharge  staled  in  the  notice  come  within  the  pro- 
visions of  the  rule.  The  ground  of  dismissal  is  "not  musically  satisfactory 
to  the  board,  not  "incompetency,"  and  the  dissatisfaction  of  the  board  is  not 
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tantamount  to  a  finding  of  incompetencj  by  the  musical  and  vocal  directors. 
I  am  well  aware  that,  where  a  contract  for  services  involving  artistic  or  acien- 
tiflc  qualities  contains  a  proviso  requiring  them  to  be  rendered  to  the  satis- 
fMction  of  the  employer,  the  employment  may  be  terminated  at  the  mere  will 
of  the  employer,  and  be  can  exercise  the  power  to  disihiir^e  arbitrarily, 
and  when  exercised  there  is  no  redress  for  the  employe.  See  Qlenny  v. 
Lacy,  1  N.  Y.  Supp.  513.  In  the  contract  here  there  is  no  provision  of  that 
kind.  The  cause  allowed  for  discharge  is  "incompetency,"  not  dissatisfaction. 
The  artist  may  be  thoroughly  competent,  yet  may  not  satisfy  many  persons 
in  the  rendition  of  his  parts.  "Satisfaction"  is  an  expression  entirely  unique 
in  its  application  to  artistic  efforts,  and  I  know  of  no  word  which  can  talve 
its  place,  and  will  preserve  to  the  employer  the  right  to  terminate  a  contract 
because  he  is  not  satisfied.  It  is  a  quality  assumed  to  be  possessed  solely  by 
the  employer,  not  discoverable  or  ascertainable  except  by  the  expression  of  the 
possessor.  When  acted  upon,  it  is  conclusive  upon  the  employe.  Had  it  been 
intended  to  be  made  a  provision  of  the  contract  in  this  case,  it  should  have 
been  expressed  therein.  As  it  is  not  so  expressed,  it  cannot  now  be  injected 
or  substituted  for  another  word  to  preserve  the  company  from  liability.  It 
has  also  been  held  that,  until  the  dissatisfaction  is  determined  by  the  party 
authorized  to  act,  it  has  no  effect  or  force.  Applying  tliat  rule  to  the  present 
case,  the  contract  makes  the  musical  and  vocal  directors  the  judges  as  to  the 
incompetency.  The  hoard  of  directors  of  the  company  are  inferentially  tlie 
board  referred  to  in  the  notice  of  discharge.  Nothing  in  the  contract  gave 
them  the  right  to  determine  the  competency  of  the  plaintiff,  and  he  could  only 
be  discharged  in  accordance  with  the  provisions  of  the  contract,  except  under 
•uch  other  circumstances  as  would  be  sanctioned  by  law,  for  good  cause  shown. 
The  remaining  question  is  as  to  whether  the  defendant  is  relieved  fix>m  lia- 
bility because  he  believed  the  annual  report  signed  by  him  to  be  true  when  he 
signed  it.  It  must  be  answered  in  the  negative.  The  law  required  the  de- 
fendant, as  one  of  the  directors  of  the  company,  to  join  in  the  annua]  report, 
and  provided  that  he  would  be  visited  with  personal  liability  for  the  debts  of  tb- 
corporation  in  the  event  of  the  report  made  by  him  containing  statements 
false  in  any  material  fact.  I  have  already  shown  that  the  annual  report  in 
which  the  defendant  joined  contained  material  false  statements.  It  is  no  de- 
fense that  he  acted  in  good  faith  and  under  legal  advice.  Gardner  v.  People, 
62  N  Y.  299.  It  was  held  in  that  case  that  where  an  act  is  prohibited  by 
statute  it  is  no  defense  that  the  party  acted  in  good  faith  and  under  legal  aJ- 
yice.  The  evidence  satisfies  me  that  the  defendant  acted  upon  the  advice  of 
counsel,  and  relied  thereon,  and  that  he  did  not  intentionally  sign  the  re}x>rt 
knowing  or  believing  it  to  be  false.    .]  udgment  is  directed  for  the  plaintiff. 


Peofle  ex  rel.  Reillt  v.  Bell,  Police  Commissioner. 

{CUy  Court  of  Brooklyn,  Oeneral  Term.    January  28, 1889.) 

HmnciPAL  Corporations — Kemovai.  of  Policeman — Breach  of  RBOULATion. 

Police  regulation  136  of  the  city  of  Brooklyn  provides  that,  "In  case  of  fire,  burg- 
lary, riot,  or  other  emergency,  the  sergeant,  roundBman,  or  patrolman  who  discoT- 
•rs  the  same  shall  immediately  send  iuformation  to  the  officer  In  command  at  tbe 
station,  and  in  the  mean  time  take  such  action  as  the  case  may  require. "  Relator, 
hearing  some  one  screaming,  went  to  the  place,  and  found  a  woman,  who  stated 
that  one  C,  an  acquaintance  of  relator,  had  broken  into  her  room,  and  that  to  es- 
cape an  assault  she  had  pmped  from  the  second-story  window.  Relator  called  two 
other  officers,  made  an  investigation,  and  concluded  that  no  crime  had  been  com- 
mitted. Ho  advised  the  woman  to  get  out  a  warrant  for  C's  arrest,  but  did  not  re- 
port the  affair  to  the  officer  in  charge  at  tbe  station.  HtUd  a  violation  of  the  regu- 
lations. 

Certiorari  by  .Tames  B.  Reilly,  a  member  of  the  police  force  of  the  city  of 
Brooklyn,  to  review  the  proceedings  of  James  D.  Bell,  police  commissioner, 
in  dismissing  the  relator  from  the  force. 


Digitized  by 


Google 


City  Gt.  Brook.]     briggs  v.  weiduakn  c»oferage  co.  813 

Argued  before  Clement,  C.  J.,  and  Van  Wtck  and  Osborne,  JJ. 
(S.  Williams,  for  relator.    Frank  E.  (V Redly,  for  respondent. 

Clement,  C.  J.  The  relator,  a  patrolman,  on  June  1,  1888,  was  dismissed 
from  the  police  force  of  this  city  by  Police  Commissioner  Bell,  for  violation 
of  rule  No.  136  of  the  regulations  for  the  government  of  the  force,  which 
reads  as  follows:  "In  case  of  a  fire,  burglary,  riot,  or  other  emergency,  the 
s-rgeant,  roundsman,  or  patrolman  who  discovers  the  same  shall  immediately 
send  information  to  the  o£9cer  in  command  at  the  station,  and  in  the  mean 
time  take  such  action  as  the  case  may  require."  Keilly  was  duly  served  with 
charges,  and  was  represented  by  counsel  on  the  hearing,  and  there  seems  to 
iiave  been  no  substantial  dispute  as  to  the  facts.  He,  while  on  patrol,  at 
about  1  o'clock  at  night,  was  standing  in  Nostrand  avenue,  about  200  feet 
from  Flushing  avenue,  and,  hearing  some  one  screaming,  went  to  the  corner, 
and  there  found  a  woman  named  l{afferty,  who  stated  that  two  men  broke 
into  her  rooms,  and,  to  escape  an  assault,  she  jumped  from  the  second-story 
window.  She  also  stated  that  one  of  the  men  was  named  Fatty  Callahan,  a 
bai-tender  in  the  vicinity,  with  whom  Keilly  was  acquainted.  He  (Keilly) 
called  two  other  policeman  who  were  on  duty  in  the  vicinity,  and  made  an  in- 
vestigation, and  concluded,  according  to  his  statement,  that  no  crime  had 
loeen  committed,  and  yet  advised  the  woman  to  get  a  warrant  for  the  arrest 
of  the  parties.  The  officer  made  no  report  of  the  affair  to  the  sergeant  in 
charge  at  the  station-house,  and  for  his  failure  so  to  do  was  dismissed  from 
tlie  force.  It  is  contended  that  the  commissioner  erred  in  convicting  him  of 
a  violation  of  rule  136,  for  the  reason  that  he  was  not  required  by  such  rule 
to  make  a  report  of  the  facts  in  the  KaSerty  case.  It  appears  that  the  rule 
covers  a  case  of  burglary  in  so  many  words,  and  also  it  is  conceded  that  the 
general  words  "other  emergency"  are  to  be  construed  in  the  light  of  the  pre- 
ceding particular  words,  "lire,  burglary,  riot."  It  follows  that  an  attempt 
to  commit  rape  is  an  emergency,  within  the  meaning  of  the  rule,  for  the  crime 
of  rape  is  at  feast  in  degree  equal  to  that  of  burglary;  but  we  tliiuk,  further, 
that,  if  the  statement  of  the  woman  made  to  the  officers  was  true,  the  two 
men  had  committed  the  crime  of  burglary.  Sections  496,  499,  Fen.  Code. 
The  officer  was  not  bound  to  arrest  the  prisoners,  and  he  was  riglit  in  investi- 
gating the  case  to  see  whether  there  was  any  foundation  for  the  statement 
xnade  by  the  woman;  but  he  clearly  violated  the  rule  in  question  wlien  he 
failed  to  make  a  report  at  the  station-house,  and  laid  liimself  open  to  the  strong 
suspicion  of  an  endeavor  to  shield  an  acquaintance.  He  took  upon  himself  to 
decide  that  a  crime  had  not  been  committed.  If  he  was  in  doubt,  it  was  his 
duty  to  ascertain  the  facts  as  far  as  possible,  and  repoi-t  to  his  superior  officer, 
and  then  act  according  to  his  orders. 

While  the  report  of  Capt.  Driihan  is  returned  as  a  part  of  the  record,  it  does 
not  appear  that  the  same  was  offered  in  evidence  on  the  trial,  and  we  there- 
fore assume  that  the  commissioner  decided  the  case  on  tht>  testimony  before 
him,  and  not  on  the  records  of  his  department.  The  relator  was  clearly  guilty 
of  the  charge  preferred  against  him,  and,  under  the  authority  of  People  v. 
French,  110  K.  Y.  494, 18  X.  £.  Bep.  133,  we  have  not  tlie  power  to  review 
the  sentence  imposed  upon  him. 

It  therefore  follows  that  the  proceedings  of  the  commissioner  must  be  af- 
firmed, with  950  costs  and  disbursements.    All  concur. 


Brioos  v.  Weidmann  Oooferaob  Co. 
{CVv  Court  of  Brooklyit,  Oeneral  Term.    January  88, 1880.) 
^ABTirmBSHrp— Duration— Paktnekship  at  Wilu 

A  contract  of  copartnership,  which  does  not  provide  for  its  time  of  duration,  may 
be  dissolved  at  the  will  of  either  party. 
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Appeal  from  trial  term. 

Action  by  Henry  C.  Brlggs  against  the  Weldmann  Cooperage  Company  for 
breach  of  an  alleged  contract  of  copartnership.  The  complaint  was  dismissed 
at  the  trial,  and  plaintiff  appeals. 

Argued  before  Van  Wyck  and  Osborne,  JJ. 

Sector  M.  Hitohings,  for  appellant.    Samuel  T.  Maddox,  for  respondent 

Van  Wtck,  J.    In  the  complaint  it  is  alleged  that  in  September,  1886,  the 
plaintiff  and  defendant  (a  domestic  corporation)  entered  into  copartnership 
for  the  term  of  one  year  in  the  business  of  dealinjr  in  second-hand  sugiir-bags; 
that  plaintiff  whs  entitled  to  one-fourth  and  the  defendant  to  three-fourths  ol 
the  proBtaj  that  said  copartnership  agreement  was  never  reduced  to  writing. 
though  plaintiff  often  demanded  that  it  should  be;  that  for  about  six  weeks 
tlie  plaintiff  and  defendant  carried  on  said  business,  to  some  time  in  Novem- 
ber, 1886,  when  defendant  refused  to  continue  in  business  with  plaintiff,  and 
for  this  breach  of  the  contract  he  demands  judgment  for  i|2,0(X)  daina'.-es 
against  defendant.    The  elements  of  damage  set  forth  were  the  loss  of  profits 
of  a  profitable  business,  and  the  acquirement  by  defendant  of  a  knowledge  i>t 
the  business  from  plaintiff.    The  plaintiff  received  liis  share  of  the  profits 
earned  up  to  the  time  of  the  alleged  breach  or  refusal  of  defendant  to  continue 
in  business  with  plaintiff.     Whatever  the  agreement  was,  or  with  whonisiv 
ever  it  was  made,  rests  upon  the  plaintiff's  conversation  with  Paul  Weni- 
mann,  Sr.,  (president  of  defendant,)  and  Paul  Weidmann,  Jr.,  (one  of  the 
trustees  of  defendant,^  which  conversations,  stated  most  favorably  to  plain- 
tiff, were  to  the  effect  that  Weidmann,  Sr.,  said  to  plaintiff:   "I  am  acting  for 
the  company,  [meaning  defendant,!  and  I  will  furnish  the  money  to  buy  the 
bags,  etc.,  and  yon  your  services.    I  will  take  three-fourths  of  the  net  profits, 
and  you  shall  have  one-fourth  of  the  net  profits;"  to  which  the  plaintiff  as- 
sented.   Then  plaintiff  said,  in  the  presence  of  "Weidmann,  Sr.,  to  Weidmann, 
Jr.:  "Now,  we  had  better  draw  up  the  papers  right  away,  and  have  tlieni 
fiigned, — have  the  whole  thing  settled;"  to  which  Weidmann,  Jr.,  replied, 
"We  are  busy;  come  in  to-morrow."    The  next  morning  plaintiff  said  to 
Weidmann,  Jr.,  "Can't  we  have  those  papers  drawn  up  and  signed?"  wheL 
Weidmann,  Jr.,  replied  that  his  father  (Weidmann,  Sr.,)  had  gone  away 
for  two  weeks;  adding,  "and  you  will  have  to  wait  till  he  comes  back." 
Plaintiff  said  to  Weidmann,  Jr.,  "I  want  those  papers  drawn  up  for  five 
years;"  to  which  Weidmann,  Jr.,  replied,  "I  hope  it  will  last  fifty  years." 
Whether  this  testimony  is  suflBcient  to  establish  a  contract  of  copartnership 
with  the  defendant,  a  corporation,  without  some  corporate  act  authorizing  or 
■ratifying  the  same;  or  whether  a  corporation  can  form  a  copartnership  with 
an  individual;  or  whether  a  verbal  agreement  for  the  formation  of  a  copart- 
nership for  more  than  a  year  is  valid  under  the  statute  of  frauds, — it  will  not 
be  necessary  for  us  to  decide.    Assuming  there  was  a  copartnership  agre^ 
ment  between  the  plaintiff  and  defendant,  there  was  no  breach,  becausp  it 
was  for  no  limited  or  specified  term,  and  hence  was  dissolvable  at  tlie  will  of 
either  party.    Story,  Partn.  p.  437,  §  269.    There  was  no  meeting  of  the  minds 
«n  the  time  for  which  the  partnership  was  to  continue,  on  the  most  favoralie 
construction  to  plaintiff  of  the  only  evidence  on  this  point,  to-wit.,  that  part 
of  plai-ntiff's  testimeny  In  which  he  states  he  said  to  Weidmann,  Jr.,  "I  want 
it  for  five  years;"  to  winch  Weidmann  replied,  "I  hope  it  will  last  for  fifty 
years."    But  he  (Weidmann,  Jr.,)  had  just  told  plaintiff  that  be  would  have 
to  wait  two  weeks,  and  see  his  father,  (Weidmann,  Sr.)    This  manifestly  leit 
the  term  of  the  partnership  unsettled.     This  action  is  based  solely  upon  aw 
alleged  breach  of  a  copartnership  agreement  in  that  defendant  terminated  ihi' 
same,  and  refused  to  continue  in  business  with  plaintiff  under  such  cautrai-i. 
The  agreement  did  not  fix  the  term,  and  it  could  be  dissolved  at  the  will  of 
either  party.    Of  course  the  plaintiff  was  entitled  to  Ills  share  of  any  assets 
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it  the  copartnerahip  when  dissolved,  but  this  action  is  not  brought  to  recover 
iuch  sfaitre.  For  these  reasons  the  judgment  and  order  appeal^  from  must 
t>e  ^tHrnied,  with  costs.    All  concar. 


BtJiiLEK  V.  Gibbons. 
(City  Ccfwrt  of  BrooM,vn,  General  Term.    January  20, 1888.) 

1.  ItANDLOSD  AVU  TbNAST— RePAIBS — WaIVEK — RENEWAL  OF  LKASB. 

After  the  execution  of  a  lease,  the  tenant  was  given  permission  to  make  certain 
alterations,  and  he  promised  to  restore  the  premises  80  oays  before  the  termination 
of  the  lease.  The  tenant  afterwards  obtained  a  lease  for  an  additional  term,  but 
nothing  was  said  as  to  restoring  the  premises.  Held,  that  the  covenants  of  the  first 
lease  were  not  waived  by  the  second  lease,  and  that  the  tenant  was  liable  for  the 
cost  of  the  restoration  contemplated  by  the  first  lease. 

2.  Bame — Ambiocitt  in  Lease. 

A  covenant  to  keep  the  demised  premises  in  the  condition  irequired  by  the  health 
department  is  not  ambiguous. 

Appeal  from  trial  term. 

Action  by  George  Buhler  against  Michael  J.  Gibbons  on  the  covenants  of  a 
lease.     There  was  a  judgment  for  plainlifF,  and  defendant  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wyck,  J. 
John  Maguire,  for  appellant.     George  M.  Baker,  tot  respondent. 

Clement,  G.  J.    On  or  about  March  20,  1880,  the  plaintiff  in  this  action 
leased  to  the  defendant  certain  premises  in  New  York  city  for  the  term  of  five 
years  from  May  1,  188U,  and  thereafter,  on  said  May  1,  1880,  a  permission  in 
writing  was  given  the  defendant  to  make  alterations  on  the  second  floor  of 
the  bnilding;  and  he  agreed,  if  tbealterations  were  made,  to  restore  the  prem- 
ises to  the  condition  they  were  in  at  the  time  of  the  letting,  30  days  before  the 
expiration  of  the  lease.    Subsequently,  in  January,  1885,  the  defendant  ob> 
tained  from  the  plaintiff  a  lease  for  a  further  term  of  one  year  from  May  1, 
1885,  which  instrument  contained  a  covenant  by  the  defendant  that  he  would 
make  all  repairs  and  keep  the  premises  in  the  condition  required  by  the  health 
department  of  Xew  York  city.     Each  lease  contained  a  provision  that,  at  th& 
expiration  of  the  term,  the  tenant  would  surrender  the  premises  in  as  good  a 
condition  as  they  were  in  at  the  commencement  of  the  term.     According  to 
the  findings  of  fact  in  the  case,  the  tenant,  while  in  possession  under  the  first 
lease,  removed  certain  partitions  on  the  second  floor,  but  did  not  restore  them 
at  the  end  of  the  second  lease,  and  the  plaintiff  replaced  them  at  an  expense 
of  8140.74.     The  referee  also  finds  that  the  defendant  did  not  surrender  the 
premises  at  the  end  of  the  second  lease  in  as  good  a  condition  as  the  same  were 
on  May  1, 1880,  and  that  plaintiff  was  thereby  damaged  in  the  sum  of  $124.28. 
It  is  also  found  that  during  the  second  term  the  plaintiff  was  compelled  to 
make  repairs  to  meet  the  requirements  of  the  board  of  health,  and  paid  out  for 
that  purpose  9142.90.     For  the  three  items  above  set  forth,  and  the  sum  of 
$20  additional,  as  to  which  no  point  is  made  by  the  appellant,  the  refei-ee  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  from  such  judgment  the  defend- 
ant took  this  appeal. 

It  is  claimed  by  the  counsel  for  the  appellant  that  the  items  sued  for  on  the 
first  lease  should  have  been  disallowed,  for  the  reason  that  the  acceptance  of 
the  second  lease  should  be  deemed  a  surrender  of  the  prior  one,  and  operated 
as  a  waiver  of  the  breach  of  covenant.  This  claim  is  adversely  decided  in  the 
case  of  Me^regor  v.  Board,  107  N.  Y.  511, 14  N.  E.  Eep.  420.  Judge  Finch 
says,  (107  N.  Y.  517,  14  N.  E.  Itep.  423:)  "We  are  of  opinion  that  the  ques- 
tion of  breach  in  the  condition  of  the  premises  should  relate  to  the  final  and 
actual  surrender,  and  not  be  controlled  by  the  legal  and  technical  surrenders 
occurring  along  the  line."  The  question  as  tu  the  repairs  made  by  the  land- 
lord during  the  second  lease  to  meet  the  requirements  of  the  board  of  health 
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was  one  of  fact,  and  was  decided  on  conflicting  testimony  in  favor  of  plaintif!. 
Whether  the  work  called  for  by  the  board  of  health  was  in  the  nature  of  re- 
pairs, and  to  be  paid  for  by  the  tenant,  or  whether  the  work  was  in  the  nature  of 
alterations,  and  to  be  paid  for  by  the  landlord,  were  also  questions  of  fact,  and 
the  decision  of  the  referee  thereun  is  conclusive.  We  do  not  thinli  that  the 
phrase  in  the  lease,  "requirements  of  the  health  department, "  is  ambiguous 
on  the  facts  of  this  case.  The  tenant  was  to  make  repaira,  and  to  keep  tlie 
premises  in  such  condition  as  would  fully  conform  to  the  requirements  of  the 
health  department.  He  was  duly  notified,  and  failed  to  make  the  necessary 
repairs,  and  the  landlord  was  compelled  to  do  the  same  in  order  to  avoid  prose- 
cution for  the  penalty.  The  counsel  for  the  appellant  has  Hied  no  exceptions 
to  the  report  of  the  referee,  but  we  have  considered  the  case  as  if  the  proper 
exceptions  had  been  taken,  and  find  no  error.  Judgment  affirmed,  with  costs. 
All  concur. 


FowLEB  V.  Holmes. 

{City  Court  of  Brooklyn,  Oeneral  Term.    January  38, 1889.) 

Uastek  and  Sebvant— Assault  bt  Servant — Proof  of  Rhlation. 

Plaintiff  applied  to  W  ,  who  was  collecting  tickets  at  defendant's  theater  and 
exchanging  tickets  for  such  as  desired  it,  to  exchange  the  ticket  held  by  him.  W. 
told  him  to  get  in  line,  and  take  his  torn,  which  plaintitC  refused  to  do.  Some 
words  then  passed,  resulting  in  the  assault  complained  of  by  W.  on  plaintiff.  HtUl 
■nlHcient  evidence  on  which  to  submit  to  the  jury  the  question  as  to  whether  W. 
was  defendant's  servant,  and  the  assault  was  made  while  acting  within  the  scope  of 
his  employment. 

Appeal  from  trial  term. 

Action  by  Charles  W  Fowler  against  John  W.  Holmes  for  an  assault  and 
battery  on  plaintiff  by  one  alleged  to  have  been  a  servant  of  defendant.  Judg- 
ment was  entered  on  a  verdict  for  plaintiff,  and  defendant  appeals. 

William  M.  Benedict,  for  appellant.    John  A.  Anderson,  for  respondent. 

Van  Wtck,  J.  The  question  presented  on  this  appeal  is  whether  Wynnett 
was  the  servant  of  defendant,  and,  while  engaged  in  his  master's  business, 
and  acting  within  the  scope  of  his  employment,  assaulted  the  plaintiff.  There 
is  testimony  tending  to  show  that  defendant  was  proprietor  of  the  theater  in 
this  city  known  as  the  "Standard  Museum,"  and  was  personally  in  charge  of 
the  same  on  the  night  in  question ;  and  that  he  employed  a  traveling  theatrical 
troupe  to  play  for  him,  paying  them  therefor  one-half  the  gross  receipts;  and 
that  Wynnett,  one  of  this  company,  was  collecting  the  tickets  for  the  proprie- 
tor, and  attending  to  those  who  wanted  to  exchange  seat-tickets  for  other  seat- 
tickets;  and  that,  while  so  engaged,  this  Wynnett  was  approached  by  plaintitt 
with  a  request  to  exchange  the  tickets  for  himself  and  his  wife  for  tickets  for 
other  seats;  and  that  Wynnett  ordered  plaintiff  to  get  in  line,  and  take  hiii 
turn,  and  that  his  refusal  to  do  so  resulted  in  some  words,  and  thereon  an  as- 
sault by  Wynnett  upon  plaintiff.  We  think  there  was  sulHcient  evidence  to 
submit  this  question  to  the  jury,  and  that  a  nonsuit  was  properly  denied. 
Rounds  V.  Railroad  Co.,  64  N.  Y.  129.  The  defendant  also  claims  that  the 
verdict  in  favor  of  plaintiff  was  against  the  weight  of  evidence.  Technically 
speaking,  perhaps,  this  question  is  not  before  us,  for  no  motion  for  new  trial 
on  that  ground  was  made.  Assuming  that  it  is  regularly  before  us,  we  see 
no  reason  on  the  evidence  to  disturb  the  verdict  on  that  ground.  This  covers 
the  only  question  raised  by  appellant's  points.  In  our  opinion  the  judgment 
and  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 
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HiLDicK  «.  Williams  at  tU. 
(Cnty  Court  of  Brooklyn,  Oeneral  Term.    December  28, 1888.) 

WlTKMS — ColfPETBNOT — TrANSACTIOKB  WITH  DeGITDBKTS — EXECUTORS. 

PlalntiS  deposited  with  defendants'  testator,  for  safe-keeping,  certain  bonds, 
wtaioh,  after  testator's  death,  came  into  defendants'  possession.  On  their  refnsai 
to  deliver  the  bonds,  plaintiff  sued  defendants  individually  for  their  possession. 
The  sole  defense  was  that  plaintiff  had  deposited  the  bonds  as  a  gift  to  her  daughter, 
for  whom  defendants  held  them,  and  that  they  could  therefore  deliver  them  to  no 
one  without  the  daughter's  consent.  Held,  that  plaintiff  was  competent  to  testify 
as  to  the  circumstances  of  the  deposit,  and  to  explain  why  testator  had  in  his  pos- 
session the  receipt  originally  given  by  him  to  her,  as  defendants  did  not  claim  or 
derive  title  through  their  testator,  within  Code  Civil  Proc.  N.  Y  S  830,  providing 
that  a  party  to  or  person  interested  In  the  result  of  an  action  shall  not  testi^  as  to 
any  personal  transaction  or  communication  bad  with  a  person  since  deceased,  in  an 
action  against  the  executor,  etc.,  or  any  person  claiming  title  under  such  deceased 
person. 

Appeal  from  trial  term. 

Action  by  Julia  D  Hildick  against  David  T.  Williams  and  Isaac  M.  Hunt, 
to  recover  certain  bonds  which  had  been  deposited  by  plaintiff  witli  Benjamin 
L.  Guion,  defendants'  testator,  for  safe-lieeping.  and  thus  came  into  defend- 
ants' possession.  The  defendants  were  sued  individually,  and  their  only  de- 
fense WHS  that  the  bonds  were  not  plaintiff's,  but  belonged  to  Eleanor  Hildick, 
for  whom  they  held  them.  Upon  plaintiff's  examination  she  was  asked  cer- 
tain questions  wliich  were  calculated  to  and  did  bring  out  personal  transac- 
tions and  communications  had  with  said  Guion.  These  questions  were  ad- 
mitted, and  the  jury  returned  a  verdict  for  plaintiff,  which  the  court  after- 
wards set  aside,  and  plaintiff  appeals.  Tlie  verdict  was  set  aside  because  the 
trial  court  concluded  the  evidence  referred  to  was  erroneously  admitted  under 
Code  Civil  Proc.  N.  Y.  §  829,  which  provides  that  no  party  to  or  person  inter- 
ested in  the  result  of  an  action  shall  testify  relative  to  any  personal  transac- 
tion or  communication  bad  with  a  person  since  deceased,  when  such  action  is 
In- or  against  the  executor  of.  or  any  person  claiming  title  through,  such  de- 
ceased person. 

Argued  before  Clement,  C.  J.,  and  Van  Wtck,  J. 

Charles  N.  Juduon,  for  appellant.  Smith,  Woodward  di  Buckley,  for  re- 
spondents. 

Clement,  C.  J.  This  action  was  brought  to  recover  the  possession  of  six 
L)Ond8,  issued  by  the  Union  Pacific  Railroad  Company,  with  the  coupons,  of 
the  value  of  $7,290,  and  a  verdict  was  rendered  by  the  jury  for  the  plaintiff, 
which  was  afterwards  set  aside  by  the  learned  trial  judge,  and  from  the  order 
granting  a  new  trial  this  appeal  is  taken.  The  plaintiff  alleged  in  her  com- 
plaint that  she  was  the  owner  of  the  bonds  in  question,  and  that  she  deposited 
the  same  with  Benjamin  L.  Guion  for  safe-keeping;  and  that  said  Guion  died 
on  March  24, 1887,  having  said  bonds  in  his  possession ;  and  that  subsequently 
the  defendants,  who  were  the  executors  of  his  last  will,,  came  into  possession 
of  said  bonds;  and  that  on  November  26,  1887,  the  plaintiff  demanded  tlie 
same.  The  defendants  in  their  answer  admit  the  demand  and  refusal,  and 
deny  each  and  every  other  allegation  in  the  complaint;  and  further  allege  tliat 
they,  as  executors  of  said  Guiun,  found  the  said  six  bonds  in  the  box  of  the 
deceased.  In  a  safe-deposit  company  in  New  York  city,  with  other  property  of 
said  deceased.  The  defendants,  for  a  further  and  separate  defense,  allege  that 
in  the  year  1885  the  plaintiff  delivered  the  bonds  to  Mr.  Guion  "to  hold  the 
same  as  the  property  of  Eleanor  Hildick,  a  daughter  of  the  plaintiff, "  and 
that  the  six  bonds  were  ttie  property  of  the  daughter,  and  not  of  the  plaintiff. 
The  plaintiff  proved  by  the  testimony  of  John  W.  Macy,  her  son,  and  by 
papers  in  the  handwriting  of  Mr.  Guion,  that  in  the  year  1882  the  said  Guion 
bad  in  bis  possession  eleven  bonds  of  the  Union  Pacific  Company,  five  of  which 
v.SN.Y.s.no.lO— 52 
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belonged  to  the  said  John  W .  Macy,  and  six  to  the  plainti  flf ;  and  David  T.  Will- 
iams, one  of  the  defendants,  testified  that  in  the  box  of  the  deceased  in  the 
safe-deposit  company  he  found  eleven  such  bonds,  six  of  which  he  produced 
in  court,  (the  bonds  in  suit,)  and  that  ttie  other  five  were  delivered  to  said 
Mffcy,  who  hod  receipts  therefor  from  Mr.  Guion.  Mr.  Williams  also  testiOed 
that  the  six  bonds  were  not  included  in  the  inventory  of  the  personal  estate 
of  the  deceased;  that  be  did  not  take  possession  of  them  as  the  property  of 
Mr.  Guion ;  and  that  he  did  not  claim  that  the  bonds  were  his  property,  but 
that  he  did  claim,  as  set  forth  in  the  answer,  that  the  plaintiff  delivered  the 
six  bonds  to  said  Guion  to  hold  them  aa  the  property  of  Eleanor  Iliklick,  and 
that  the  same  were  her  property.  The  defendant  Williams  also  teatifled  that 
in  the  envelope  which  contained  the  bonds  be  found  a  receipt  to  plaintiff  for 
the  same,  in  the  handwriting  of  Mr.  Guion,  and  that  he  gave  the  receipt  to 
plaintiff.  After  the  examination  of  Mr.  Williams  and  Mr.  Macy  the  plaintiff 
was  called  as  a  witness  in  her  own  behalf,  and  testified  as  follows:  ^Qne»- 
tion.  How  did  you  get  possession  of  that  receipt?  Answer.  1  had  it  in  ray 
possession,  I  think,  about  two  years;  then  I  gave  it  to  Mr.  Guion.  Q.  For 
what  purpose?"  Whereupon  the  defendants  objected  on  the  ground  of  call- 
ing for  a  personal  transaction  between  the  deceased  and  witness.  The  objec- 
tion was  overruled,  and  the  answer  was,  "For  safe-keeping."  There  are 
three  other  exceptions  on  the  same  ground  in  the  testimony  of  plaintiff,  which 
we  will  refer  to  hereafter;  but  the  one  now  before  us  brings  up  substantially 
the  point  on  which  tlie  new  trial  was  granted  below. 

After  a  careful  consideration,  wo  are  of  opinion  that  the  objection  to  the 
question  was  properly  overruled,  and  that  the  plaintiff,  under  the  circum- 
stances of  the  case,  was  competent  to  testify  that  slieleft  the  receipt  with  Mr. 
Guion.  There  was  no  motion  made  to  strike  out  the  remainder  of  the  answer 
as  not  responsive:  "Mr.  Guion  said,  •  Give  me  the  receipt;  1  will  fix  it  so  that 
Mr.  Hildick  can  never  get  hold  of  them.'  "  The  defendants  were  not  sued  as 
executoi-s,  and  the  action  was  properly  brought  against  them  in  their  indi- 
vidual capacity,  [Anderson  v.  Thomson,  38  Hun,  394;)  and,  if  they  derived 
any  title  or  interest  from  the  deceased,  the  burden  is  on  them  to  show  such 
fact.  On  the  death  of  Mr.  Guion  they  took  possession  of  the  bonds,  and  held 
them  simply  as  custodians,  and  never  have  made  any  claim  of  title  or  interest 
in  the  same.  We  think  that  they  derived  no  interest  through  the  deceased 
within  the  spirit  of  section  829  of  the  Code.  The  test  to  be  applied  in  the 
pi-esent  case,  is  that  the  estate  of  Guion  would  be  in  nowise  affected  by  the  re- 
sult. If  the  judgment  is  for  plaintiff,  the  estate  will  not  be  liable  for  costs; 
if  for  the  defendants,  the  estate  gains  no  advantage.  The  defendants  derived 
their  interest  through  tlie  daughter,  Eleanor  Hildick;  and  if  she  had  died  be- 
fore the  trial,  and  the  plaintiff  had  been  called  to  testify  as  to  a  personal  trans- 
action with  her,  relating  to  the  title  of  the  bonds,  the  testimony  would  have 
been  inadmissible  under  section  829  of  the  Code,  for  the  defendants  reliedupon 
her  title.  Mullins  v.  Chickering,  110  N.  Y.  513,  18  N.  E.  Rep.  377.  We 
hold  that  tlie  defendants,  for  the  reason  that  they  were  sued  properly  in  thdr 
individual  capacity,  and  as  they  disclaim  any  title  in  themselves  as  executors, 
do  not  derive  any  interest  in  the  bonds  through  the  deceased,  who  was  a  mere 
depositary,  either  for  the  plaintiff  or  for  Eleanor  Hildick.  The  title  of  the 
bonds,  and  not  their  custody,  was  in  dispute;  and  the  sole  qnestion  litigated 
was  whether  the  bonds  belonged  to  the  plaintiff  or  to  her  daughter.  Tlie 
spirit  and  purpose  of  section  829  of  the  Code  is  equality;  and  in  a  border  cast 
the  nature  of  the  action  and  the  questions  litiftated  are  to  be  looked  into 
Wadsworth  v.  Hetrmans,  85  N.  Y.  639,  641.  There  was  no  violation  of  tht 
letter  or  the  spirit  of  the  statute  in  admitting  the  testimony.  The  defendant* 
have  taken  ujjon  themselves  a  contest  between  tlie  plaintiff  and  her  daughter 
as  to  the  ownership  of  the  lx>nds.  When  this  action  was  commenced  the) 
ooold  have  relieved  themselves  from  all  liability  by  applying  for  leave  to  in 
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t«rplead  the  daughter,  pursuant  to  section  820  of  the  Code.  They  wore  nofc 
bound  so  to  do;  but,  having  gone  to  trial  relying  solely  as  a  defense  on  the 
title  of  the  daughter,  they  should  not  complain  if  the  same  testimony  were 
held  admissible  against  them  as  would  be  admissible  against  the  daughter  if 
she  iiad  been  substituted  as  a  defendant.  Tlie  exception  which  we  have  been 
considering  was  talien  on  the  sole  ground  that  the  transaction  was  personal, 
and  not  that  the  testimony  whs  incompetent  on  the  question  of  title;  and  the 
other  three  exceptions  on  the  same  ground  were,  for  the  reasons  above  set 
forth,  nofc  well  talten.  While  some  of  tlie  testimony  which  was  objected  to 
was  incompetent  on  tlie  question  of  title,  it  was  not  objected  to  on  that  ground. 
There  are  two  other  exceptions  in  the  case,  but  we  thinic  that  the  testi- 
mony offered  was  competent  under  the  authorities.  Nicolay  v.  Uvger,  80 
N.  Y.  54,  57;  De  Wolf  v.  Williams,  69  N.  Y,  621.  The  order  granting  a 
new  trial  must  be  reversed,  with  costs.     All  concur. 


EOUTLEDGE  et  ol.  V.  WORTIIIKGTON   CO. 

(Superior  Ccmrt  of  New  York  City,  Oenerdl  Term.    May  7, 1888.) 

EVIDBNOB— PABOI.  TO  VaRT  WBITINfl — SaLB— StATDTB  OF  FkACDS. 

Ib  an  action  on  a  contract  ot  sale  required  by  the  statute  ol  frauds  to  be  in  writ- 
Ing,  parol  evidence  U  Inadmissible  to  vary  the  writing. 

Appeal  from  jury  term. 

Action  by  George  Uoutledge  and  others  against  the  Worthington  Company 
on  a  written  contract  of  sale.  Defendant  appeala  from  a  judgment  on  a  ver- 
dict for  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Frbkdman  and  O'Gokman,  J  J. 

Anderson  «&  Man,  for  appellant.    Charles  N.  Judson,  for  respondents. 

Per  Cubiau.  The  contract  of  sale  was  one  which  the  statute  of  frauds 
requires  to  b«  in  writing,  and  consequently  ho  addition  to.  or  variation  of, 
the  writing  could  be  established  by  parol  evidence.  Under  the  operation  of 
this  rule,  the  evidence  offered  by  the  defendant  for  the  purpose  of  showing 
that  it  was  part  of  the  agreement  that  the  plaintiffs  should  not  lower  their 
trade  price  of  Diclcens'  works,  was  properly  excluded.  Brigg  v.  Hilton,  99* 
N.  Y.  517,  3  N.  £.  Kep.  51,  is  not  in  point,  because  in  that  case  there  was  no 
written  contract.  In  computing  the  amount  for  which  the  verdict  was  di. 
rected,  the  court  gave  to  the  defendant  the  benefit  of  all  deductions  which  it 
could  rightfully  claim.  Under  these  circumstances  it  was  not  error  to  refuse 
to  permit  the  jury  to  assess  the  damages  counter-claimed  by  the  defendant. 
Upon  the  whole  case,  substantial  justice  seems  to  have  been  done,  and  the 
judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 


Clark  v.  Adaus  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    May  7, 1888.) 
CoirrBACT — CossTBUcmoiT — "Available"  Commodities. 

Plaintiff  agreed  to  manufacture  for  defendants,  out  of  materials  to  be  furnished 
t^  the  latter,  "available  phosphoric  acid. "  Defendants  sold  some  of  the  acid  to  a 
third  person,  who,  on  examination,  refused  to  accept  it  because  of  its  inferior  qual- 
ity, but  he  afterwards  took  it  at  a  reduced  price.  HeW,  that  the  acid,  being  sala- 
ble, was  "available, "  withio  the  meaning  of  the  contract. 

Appeal  from  special  term. 

Action  by  Edward  Clark  against  Edwin  W.  Adams  and  others  for  an  ac- 
counting. Plaintiff  agreed  to  manufacture  "available  phosphoric  acid"  out  of 
materials  to  be  furnished  by  defendants,  and  the  profits  of  the  sales  were  to 
be  divided.  Judge  O'Gorman,  on  the  bearing  at  special  term,  delivered  the 
following  opinion:   "The  rights  and  obligations  of  the  parties  to  this  action 
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must  be  governed  by  the  terms  of  the  written  agreement  between  them.  The 
parol  testimony  oflered  on  behalf  of  tlie  defendants,  as  adding  to  or  affecting 
the  meaning  of  that  iigreement,  and  admitted  conditionally  by  the  court,  most 
be  rejected.  Corxe  v.  Peck.  102  N.  Y.  515,  7  N.  E.  Hep.  810.  By  the  terms 
of  that  written  agreement  the  plaintiff,  Clark,  contracted  to  manufacture  cer- 
tain material  supplied  him  by  the  defendants  into  '  available  phosphoric  acid.' 
There  is  nothing  in  that  agreement  providing  that  the  phosphoric  acid,  when 
thus  manufactured,  should  possess  any  quality  other  than  that  meant  and  de- 
scribed by  the  word  'available.'  On  delivery  by  plaintiff  to  defendants  of 
the  phosplioric  acid,  when  thus  manufactured  by  him,  defendants  sold  it  to  a 
firm  doing  business  in  Bedford,  Mass.,  at  a  price  agreed  on  between  them. 
This  firm,  on  examination  of  the  phosphoric  acid,  refused  to  take  it  at  the 
agreed  price,  on  the  ground  that  it  was  not  equal  in  quality  to  a  sample  shown 
them,  and  was  inferior  in  character.  Subsequently,  however,  they  agreed  to 
take  it  on  a  reduction  of  the  price,  and  did  take  it,  and  paid  for  it  the  price 
as  reduced.  This  reduction  of  price  was  made  with  the  assent  of  both  the 
plaintiff  and  the  defendants.  Tliis  sale  of  the  phosphoric  acid  is  sufficient 
proof  that  it  was  '  available'  for  one,  at  least,  of  the  chief  purposes  for  which 
the  parties  plaintiff  and  defendant  made  their  agreement.  Tliere  is  no  evi- 
dence that  the  inferiority  in  Ihe  phosphoric  acid,  as  manufactured  by  the 
plaintiff,  was  the  result  of  any  negligence  on  his  part.  On  the  contrary,  it 
appears  that  its  inferiority  was  the  result  of  inherent  defects  in  the  condition 
of  the  material  itself,  before  the  process  of  its  manufacture  into  phosphoric 
acid  was  applied.  The  loss  caused  by  the  reduction  in  the  selling  price  stiuuld, 
in  my  opinion,  have  been  borne  jointly  by  the  plaintiff  and  the  defendants,  in 
proportion  to  the  amounts  invested  by  each  of  them,  and  such  was,  I  think, 
the  manifest  intentionof  the  written  agreement  between  them.  The  plaintiff 
should  therefore  have  judgment  in  liis  favor,  granting  him  the  relief  de- 
manded in  his  complaint,  with  casts."     Defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman,  J 

Jacob  F.  Miller,  for  appellants.     Hugh  A.  McTernan,  for  respondent. 

Per  Curiam.  The  reason  assigned  by  the  trial  judge  for  refusing  to  dis- 
miss the  complaint  was  erroneous,  but  the  ruling  was  correct.  The  action 
was  for  an  accounting,  and  the  record  shows  that  tlie  counter-claim,  to  which 
the  plaintiff  made  no  reply,  was  allowed  to  the  defendants  in  the  computation 
of  the  amount  for  which  the  plaintiff  had  judgment.  As  to  the  naerits.  the 
opinion  delivered  by  the  learned  judge  at  special  term  is  correct.  The  record 
discloses  no  error,  and  upon  the  whole  case  it  appears  that  substantial  justice 
has  been  done.    Judgment  affirmed,  with  costs. 


DONEGAN  V.  ErHABDT. 

(Superior  Court  of  New  York  dty.  General  Term.    May  7, 1888.) 

Railroad  Companies— Cattlb-Guards — Injubibs  to  Brakemah. 

1  Rev.  Bt.  N.  Y.  (6th  Ed.)  a  18,  tit.  15,  i  87,  making  it  the  dn^  of  railroad  com- 
paoies  to  fence  in  their  tracks,  and  maintain  cattle.g:uards,  and  deolaring  that  on 
less  such  fences  and  cattle-^ards  are  made  and  maintaitted  in  good  condition  the 
company  and  its  agents  shall  be  liable  for  injuries  to  any  stook  on  the  track,  does 
not  renaer  a  railro^  company  liable  for  injuries  to  a  brakeman  caused  by  a  collision 
between  his  train  and  a  horse  that  had  strayed  on  the  track  over  a  place  where 
there  should  have  been  a  sufficient  cattle-guara. 

Appeal  from  jury  term. 

Action  by  Owen  Donegan  against  Joel  B.  Erhardt,  receiver  of  the  New  York 
City  &  Northern  Kailrosid  Company,  for  injuries  received  by  plaintiff  while  in 
defendant's  employ  as  brakeman.  Defendant  appeals  from  a  judgment  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial. 
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Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  O'Gorhan,  JJ. 
H^mes  &  Adams,  (Georye  H.  Adams,  of  counsel,)  for  appeJJant.    Hector 
M.  Hitchings,  for  respondent. 

Sedowick.  G.  J.  The  action  was  for  damages  for  personal  injury  of  the 
plaintifit.  The  plaintiff,  at  the  time  of  the  accident,  was  a  brakeman  em- 
ployed by  the  defendant,  who,  as  a  receiver,  was  operating  a  railroad  in  tliis 
state.  He  was  upon  a  train  in  the  course  of  hia  employment,  when  it  was 
thrown  from  the  track  by  running  against  a  horse.  The  plaintiff  was  thrown 
from  the  car  on  which  iie  was,  and  severely  hurt.  It  was  proved,  as  the  jury 
found,  that  the  railroad  company  bad  not  maintained  fences  on  the  sides  of 
its  roads,  or  suflScient  cattle-guards,  as  required  by  the  statute  that  will  be  re- 
ferred to,  and  that  the  horse  liad  gone  upon  the  track  over  places  where  there 
should  have  been  sufficient  fences  and  cattle-guanls.  It  was  claimed  on  the 
trial  by  plaintiil  that  not  maintaining  fences  and  cattle-guards  was  a  neglect 
on  the  part  of  the  company  which  permitted  the  horse  to  go  upon  the  track, 
and  that  the  horse's  being  there  was  the  occasion  of  the  train  being  thrown 
from  the  track.  On  the  hearing  of  the  appeal  it  was  not  argued  whether  or 
not,  if  there  was  a  neglect  on  tlie  part  of  the  company,  the  accident  was  the 
proximate  or  remote  effect  of  such  neglect.  The  statute,  (section  67,  tit.  15. 
c.  18,  pt.  1.  Rev.  St.,  6th  Ed.,)  after  declaring  that  railroad  companies  shall 
erect  and  maintain  fences  and  cattle-guards,  proceeds  as  foUows:  "And  so 
long  as  such  fences  and  cattle-guards  shall  not  be  made,  and  when  not  in  good 
repair,  such  railroad  corporation,  and  its  agents,  shall  be  liable  for  damages 
which  shall  be  done,"  etc.,  "to  any  cattli>,  horses,"  etc.,  "thereon."  The  de- 
fendant claimed  that  as  before  the  statute  the  law  bad  not  made  it  the  duty  of 
the  company  to  do  the  things  afterwards  required  by  the  statute,  after  the  stat- 
ute the  only  actions  up>on  it  were  those  described  therein. 

I  am  of  opinion  that  the  position  of  defendant  was  valid.  It  is  sustained 
by  the  principle  that  when  a  statute  creates  a  right  which  did  not  exist  before, 
and  prescribes  the  remedy  for  a  violation  of  it,  that  remedy  must  be  pursued. 
Stafford  v.  Ingersol,  3  Hill,  41;  Altny  v.  Harris,  5  Johns.  175;  Langlois  v. 
Railroad  Co.,  19  Barb.  364;  Knight  v.  Railroad  Co.,  99  N.  Y.  25,  1  N.  E. 
Rep.  108.  The  plaintiff  assumes  that  the  statute  created  a  duty  in  relation  to 
him.  That  assumption  is  negatived  by  the  statute  specifying  what  the  con- 
sequences of  a  violation  are  to  be.  This  case  is  not  like  instances  of  a  neglect 
which  is  a  public  offense,  to  the  commission  of  which  a  penalty  is  attached. 
In  such  cases,  where  the  duty  Is  to  the  public,  it  has  been  argued  that  any  one 
especially  injured  may  have  an  action.  It  is  not  necessary  to  examine  such 
cases.  Nor  is  it  like  cases  where  a  neglect  to  do  the  things  specified  by  the 
statute  was  actionable  before  the  statute  was  passed;  for  example,  the  neglect 
involved  in  running  at  an  undue  rate.  There  are  cases  in  which  courts  have 
said  that  the  statute  was  passed  to  protect  the  public  and  travelers.  It  will 
be  observed  that  these  cases  were  upon  the  statute,  and  the  court  ascerUdned 
the  nature  of  the  action  given  by  it,  or  what  corporations  were  liable  to  such 
action.  It  was  held  that  foreign  corporations,  or  domestic  corporations  run- 
ning upon  leased  tracks,  were  liable,  or  that  liability  existed  for  any  cattle  de- 
stroyed, even  if  they  bad  not  come  from  adjoining  land.  The  result  was  a 
construction  of  the  statute  itself,  from  consideratlona  in  respect  of  the  public 
ur  travelers.  This  construction  made  the  statute  liberal,  and  perhaps  wider 
tlian  it  would  have  been  made  except  for  these  considerations.  There  was  no 
attention  to  anything  but  the  statute  liability  as  expressed.  It  is  consistent 
witti  these  cases  to  hold  that  the  policy  or  practical  object  of  the  legislature 
was  intended  to  be  guarded  by  the  action  expressly  given.  The  opinion  of 
Judge  Denio  in  Corwin  v.  Railroad  Co.,  13  N.  Y.  52,  said  very  broadly  tiiat 
he  was  of  opinion  that  the  "statute  imposes  a  public  duty  upon  the  railroad 
corporations,  for  a  violation  of  which  they  are  subject  to  indictment,  whether 
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individual  interests  are  affected  or  not.  Having  imposed  this  general  and 
public  duty,  the  legislature  has  next  proceeded  to  declare  some  of  the  conse- 
quences of  its  omission."  The  case  only  concerned  these  declared  consequences, 
and  liability  was  afiSrmed  because  of  the  expression  of  the  statute,  and  not  be- 
cause of  any  general  duty  arising  from  the  earlier  part  of  the  section.  For 
these  reasons  I  am  of  opinion  tli^  the  complaint  should  have  been  dismissed 
at  the  trial.  Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  event.    All  concur. 

Cahpbell  e.  AusRicAM  Ztlomite  Co. 

(Superior  Court  of  New  Trrrk  Citu,  Oeneml  Term.    May  7, 1888.) 

Corporations— IssuB  or  Stock  Certificate — Aorekment  of  Stockholders. 

After  a  lawful  agreement  had  been  entered  into  by  the  stockbolderBof  defendant, 
by  which  new  obligations  were  imposed  on  the  stook,  plalntitT  purchnsad  some  of 
the  shares.  Held,  that  plaintiS  took  the  shares  subject  to  the  agreement  of  the 
stockholders,  and  can  only  demand  of  defendant  a  certificate  is  accordance  with 
the  requirements  of  such  agreement. 

Appeal  from  special  term. 

Action  by  George  Campbell  agiunst  the  American  Zylonite  Company,  to  com- 
pel the  issuance  to  him  of  a  certilicate  of  lUO  shares  of  stock,  which  he  htid 
bought  from  one  Felt  The  opinion  of  Judge  O'Gobuan  at  special  term  is  as 
follows:  "Oil  September  4,  1885,  the  plaintiff  became  the  bolder  and  owner 
of  one  hundred  shares  of  the  capital  stock  of  the  defendant  company,  by  pur- 
chase of  the  same  for  value.  The  title  to  this  stock  was  derived  froui  one 
Felt,  wlio  was  then,  and  continues  to  be,  the  owner  of  record  of  the  shares  on 
the  books  of  the  defendant  company.  The  plaintiff,  at  the  time  of  Ms  pur- 
chase, received  the  certilicate  for  tlie  shares,  duly  assigned  by  Felt  in  blank, 
togt-tiier  with  a  power  of  attorney,  duly  executed  in  blank.  On  October  19, 
1885,  the  plaintiff  made  formal  demand  on  the  defendant  company  for  the 
transfer  of  said  one  hundred  shares  to  his  name  ou  the  books  of  the  com[>any, 
and  for  the  issue  to  him  of  a  certificate  of  ownership  of  said  shares  in  place  of 
that  held  by  him,  and  then  offered  by  him  to  be  surrendered.  The  defendant 
compsiny  refused  absolutely  and  unconditionally  to  accede  to  this  demand,  or 
any  part  thereof,  or  to  recognize  the  plaintiff  as  having  any  rights  whatever 
by  reason  of  his  equitable  ownership  of  said  shares.  The  defendant  company 
was  not  justified  in  such  absolute  refusal,  and  a  cause  of  action  thereupon  ac- 
crued to  the  plaintiS  against  the  defendant.  The  possession  of  this  oertifi- 
cate,  assignment,  and  power  of  attorney  in  blank,  did  not,  however^  ci-eata 
any  contract  relation  between  the  plaintiff  and  defendant,  or  any  novation  in 
favor  of  tlie  plaintiff  of  the  original  contract  between  the  company  and  Felt, 
as  holder  of  record  on  the  books  of  the  compiiny  of  these  one  hundred  shares. 
On  the  contrary.  Felt,  while  continuing  to  be  holder  of  these  aliares  on  the 
books  of  the  company,  was,  as  to  these  shares,  a  meuiber  of  the  corporation, 
with  all  the  rights  attuching  to  sucli  membership,  including  the  right  to  vote 
as  a  stock  hoi.  ler  of  said  sliares.  On  May  22, 1885,  before  the  purcliase  of  these 
ono  hundred  sharesby  the  plaintiff,  an  agreement  was  entered  into  between  the 
stockholders  of  the  defendant  company,  to  which  agreement  said  Feit,  repre- 
senting these  one  hundrtd  shaies,  and  voting  as  stockholder,  asseuted, 
whereby  certain  new  obligations  were  imposed  on  the  stock  of  the  company, 
including  the  shares  of  wliich  plidntiff  was  tlie  equitable  owner.  This  agree- 
ment was  not  in  itself  bad  or  unlawful,  or  beyond  the  power  vestetl  in  tlie  de- 
fend;int  by  its  charter  and  the  law,  and  it  was  assented  to  and  ratified  by  all 
the  stockholders  on  record  of  the  defendant  corporation,  including  said  Felt. 
Felt,  as  a  stockholder,  representing  these  one  hundred  shares,  was  bound  Ly 
this  agreement,  as  was  also  the  plaintiff,  whose  title  to  the  shares  was  derived 
from  said  Felt.  When,  therefore,  the  defendant,  alter  tlie  commencement  of 
this  action,  made  tender  to  the  plaintiff  of  a  certificate  of  ownership  of  these 
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one  hundred  shares,  in  the  form  and  substance  required  by  the  said  agreement, 
and  subject  to  the  obligations  on  said  stock  imposed  by  the  agreement,  it  did 
then  wliat  it  should  liave  done  before  the  commencement  of  the  action,  and 
plaintiff  is  entitled  to  demand  no  other  certificate  than  that  set  forth  in  de- 
I'eiidant's  answer  as  having  been  then  tendered.  The  defendant,  however, 
having  made  the  Urst  fault  by  absolutely  ignoring  the  rights,  and  absolutely 
refusing  to  comply  with  the  demand,  of  tlie  plaintifF,  wlien  made  before  the 
commencement  of  this  action,  was  in  the  wrong,  and  made  this  action  neces- 
sary. The  plaintiff  is  therefore  entitled  to  judgment  for  the  relief  demanded 
in  his  complaint,  except  in  this:  tliat  the  new  certificate  to  be  issued  to  him 
by  the  defendant  sliall  be  in  accordance  with  the  requirements  of  said  agree- 
ment, and  such  as  other  stockholders  have  been  and  are  entitled  to  by  virtue 
thereof. " 

Wilmot  &  Page,  for  appellant.    Chaa.  Howard  y/iXUama,  tor  respondent. 

Peii  Curiam.  By  the  judgment  appealed  from  the  plaintiff  obtained  all  the 
relief  he  was  entitled  to.  The  record  discloses  no  error.  The  Judgment 
should  be  afflimed,  with  costs,  upon  the  opinion  delivered  by  the  learned  judge 
at  special  term. 


Beduomd  t>.  American  Manxtp's  Co. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    January  7, 1889.) 
Dakages — Meaburb— Eepusal  to  Accept  Ooods  Sold — Evidence. 

Where  plaintiff  manufactured  property  for  sale  to  defendant,  who  had  the  option 
to  purchase  or  return  it,  and  he  refused  to  do  either,  the  measure  of  damages  for  its 
detention  is  the  interest  on  its  value  from  the  time  of  demand,  in  the  absence  of 
evidence  that  plaintiff  could  have  made  any  use  of  it,  except  to  sell  it ;  and  in  an  ac- 
tion to  recover  it  or  its  value,  and  damages  for  its  detention,  evidence  of  the  value 
of  its  use  during  such  detention  is  inadmissible. 

Appeal  from  jury  term. 

Action  by  Daniel  M.  liedmond  against  the  American  Manufacturing  Com- 
pany.    Plaintiff  appeals. 
Argued  before  Sedgwick,  C.  J.,  and  iNORAnAM,  J. 
W.  R.  Spooner,  for  appellant.    C.  E.  tioutUer,  for  respondent. 

Inoraham,  J.  The  only  question  presented  on  this  appeal  is  the  exception 
to  tlie  ruling  of  the  court  sustaining  the  defendant's  objection  to  the  testi- 
mony offered  by  the  plaintill  as  to  the  usable  value  of  the  machines  sued  for, 
durii>g  the  period  of  their  detention,  and  such  evidence  was  excluded  on  the 
ground  that  the  damages  fur  the  detention  of  the  machines  in  question  must 
be  contined  to  interest  upon  the  market  value  of  the  machines  at  the  time  of 
the  demand.  The  complaint  alleges  that  in  the  summer  of  1B83  pkintiff,  be- 
ing the  inventor  of  certain  machines,  agreed  with  the  defendant  that  plaintiff 
would  manufacture  and  set  up  in  the  defendant's  factory  14  machines,  and 
that,  at  the  expiration  of  a  period  named,  defendant  should  have  the  option 
of  returning  said  machines  to  plaintiff,  or  of  purchasing  the  same,  and  pay- 
ing plaintiff  therefor  a  certain  agreed  price;  that  at  the  conclusion  of  sueh 
period  defendant  did  not  elect  to  purchase  said  machines,  and  pay  therefor  the 
agreed  price  or  value  thereof,  and  said  defendant  has  since  plaintiff  duly  de- 
manded the  said  machines,  on  or  about  October  27, 1884,  unlawfully  detained 
the  same,  to  the  plaintiff's  damage  in  the  sum  of  ;|(15,000;  and  demands  judg- 
ment for  the  recovery  of  possession  of  said  machines,  or  for  the  sum  of  $7,5U0, 
the  value  thereof,  together  with  the  sum  of  915,000,  his  damages  for  the  de- 
tention thereof,  besides  the  costs  of  the  action.  Plaintiff  introduced  evidence 
tending  to  prove  the  contract  set  up  in  the  complaint,  and  that  the  machines 
in  question  were  manufactured  for  the  defendant  under  the  contract,  and  de- 
livered to  it.    The  theory  upon  which  the  case  was  tried  by  the  plaintiff  ap- 
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pears  to  have  been  that  the  measure  of  damages  for  the  detention  of  the  mar 
chines  was  what  the  defendant  would  have  made  by  them  had  it  kept  them 
and  used  tbera  properly,  not  the  amount  that  would  compensate  plaintiff  for 
the  injury  that  he  sustained  in  consequence  of  the  refusal  of  the  defendant  to 
deliver  the  machines  to  him.  The  cardinal  principle  controlling  the  question 
of  the  metisure  of  damages  in  these  cases  is  compensation  to  the  injured  party 
fur  the  wrong  committed,  and  it  is  neither  alleged  in  the  complaint  in  this  ac- 
tion, nor  proved  upon  the  trial,  that  any  use  could  have  been  made  by  the 
plaintiff  of  these  machines  which,  had  the  machines  been  returned  to  bim 
when  demanded,  would  have  enabled  him  to  realize  more  than  the  interest  on 
the  value  of  the  machines,  allowed  to  him  by  the  Jury  on  the  trial. 

As  was  said  by  Eabl.  C.,  in  Allen  v.  Fox,  51  N.  Y.  563:  "The  proper  rule 
of  damages  to  be  applied  to  cases  aa  they  arise  in  the  courts  has  always  been 
a  fruitful  subject  of  discussion  and  difference  among  judges  and  jurists.  In 
actions  of  tort,  the  aim  of  the  law  is  to  give  the  injured  party  a  full  indemnity, 
and  no  more,  unless  the  injury  has  been  willful  or  malicious.  Remote,  con- 
tingent,  and  uncertain  diimages  are  excluded;  but  it  is  not  always  easy  to  de- 
termine what  damages  ought  to  be  classified  as  such," — and  after  discussing 
the  duty  of  the  jury  in  assessing  the  value  of  the  complete  indemnity, — "un- 
less the  property  has  depreciated  in  value.  In  such  case,  the  depreciation 
must  be  added  to  the  interest  on  the  value  taken  as  it  was  before  the  depre<  i- 
ation,  and  the  two  items  will  furnish  the  amount  of  damages."  I  think  this 
rule  should  be  applied  to  the  case  at  bar.  As  before  stated,  the  machines  were 
manufactured,  not  for  use  by  the  plaintiff,  but  for  sale  to  tlie  defendant,  and 
there  is  no  evidence  that  it  was  the  intention  of  the  plaintiff,  or  that  it  w:ts 
possible  for  bim,  to  use  the  machines,  except  to  sell  them;  and  the  plaintiff 
will  be  fully  indemnified  by  allowing  him,  as  damages  for  detention,  interest 
on  the  value  of  the  machines  at  the  time  he  demanded  them,  for  that  would 
be  the  amount  he  would  receive  had  the  machines  been  rtturned  to  him  at 
that  lime,  and  he  had  sold  them.  The  case  of  Allen  v.  Fox,  supra,  was  an 
action  of  replevin  to  recover  the  possession  of  a  horse,  and  the  jury  was  al- 
lowed in  that  case  to  assess  the  value  of  the  use  of  the  horee  as  damages  for 
the  detention.  But  the  damages  there  allowed  were  the  value  of  the  use  of 
the  horse  to  the  plaintiff,  and,  where  the  value  of  the  use  depended  upon  the 
particular  use  to  which  the  article  sought  to  be  recovered  is  applied,  theie 
must  be  at  least  some  evidence  to  show,  or  from  which  the  jury  can  infer,  that 
the  property  in  question  would  have  been  so  applied  had  it  been  delivered  to 
plaintiff.  Without  such  evidence  the  plaintiff  is  not  only  allowed  to  recover 
compensation,  but  proBts  that  it  does  nut  appear  tliat  be  would  or  could  have 
made.  My  opinion  is  therefore  that  the  evidence  was  properly  excluded  by 
the  trial  judge,  and  that  there  was  no  error  in  his  refusal  to  charge  as  re- 
quested on  the  measure  of  damages  for  the  detention,  and,  as  no  other  ques- 
tion is  presented  on  this  appeal,  the  judgment  and  order  appealed  from  should 
be  aiHrmed,  with  costs.    All  concur. 


Heaton  v.  Tract. 
(Superior  Cmirt  of  New  York  City,  General  Term.    Jannary  11, 1880.) 
Trial — Abouments  of  Counsel — Riobt  to  Close— Bcrdbn  of  Proof. 

Where  defendant  in  an  action  on  a  promissory  note  pleads  duress  and  want  of 
consideration,  the  burden  is  on  Mm  to  establish  such  defenses;  and,  having  given 
evidence  In  support  of  both,  he  has  the  right  to  make  the  closing  argument. 

Appeal  from  jury  term. 

Action  by  Eva  Heaton  against  Leonard  F.  Tracy.  From  a  judgment  for 
plaintiff,  and  an  onler  denying  a  motion  for  a  new  trial,  defendant  appeab. 

James  H.  Elliott  and  Attsten  &.  Fox,  for  appellant.  Barlow  it  Carman, 
for  respondent. 
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FiiEEDMAN,  J.  The  question  presented  by  the  appeal  is  not  controlled  by 
the  pleadings  as  they  originally  stood.  The  answer,  as  amended  upon  the 
trial,  entitled  the  plaintiff  to  the  direction  of  a  verdict  for  the  amount  of  tlie 
promissory  note  sued  upon,  unless  the  defendant  established  at  least  one  of 
the  two  Hfiirmatire  df^fenses  pleaded,  viz.,  duress,  and  no  consideration.  Upon 
this  issue  the  trial  judge  properly  held  that  the  defendant  had  the  affirmative, 
and  that  he  was  entitled  to  open  the  case.  The  burden  of  establishing  a  de- 
fense having  thus  been  put  on  the  defendant,  and  the  defendant,  as  must  be 
assumed  from  the  case  as  settled,  having  given  evidence  upon  which  the  jury 
might  have  found  in  favor  of  both  grounds  of  defense,  it  was  error  thereafter 
to  deny  to  the  defendant  the  right  to  vaake  the  dosing  argument  to  the  jury. 
Murray  T.  Insurance  Co.,  85  N.  Y-  236.  The  jury  having  found  for  the 
plaintiff,  the  error  aforesaid  calls  for  reversal.  The  judgment  and  order 
shoiild  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 


Weil  .«.  Mxtnbo. 

(Superior  Court  of  New  York  City,  Special  Term.    December  86, 1888.) 

LlAITOLobo  and  Tenant — Leasb — Construction — Usb  or  Btairwats — In^unctioh. 

Plaintiff  hired  a  basement,  access  to  which  was  attainable  through  a  hoist-way 
from  the  street,  by  a  front  stairway  from  the  store  floor,  and  also  from  a  back 
street,  by  means  of  stairways  and  passages  through  intermediate  buildings.  The 
lease  gave  the  right,  in  common  with  the  other  tenants,  to  use  the  "stairways. "  It 
did  not  appear  that  other  tenants  needed  the  front  stairway,  while  its  nse  by  plain- 
tiff would  render  the  store  floor  valueless.  It  did  appear  that  the  other  tenants 
needed  the  back  stairways.  Held,  that  an  injunction  against  closing  the  front 
stairway  should  be  vacated. 

At  chambers.     On  motion  to  continue  an  injunction. 

Action  by  Edward  Weil  against  Xorman  L.  Munro.  Plaintiff  leased  of 
the  former  owner  a  sub-cellar  and  half  of  a  cellar  or  basement  of  a  building 
on  Pearl  street.  There  is  a  stairway  from  the  l>asement  to  the  store  floor,  and 
a  hoist-way  from  the  basement  to  the  sidewalk.  The  leased  premises  could 
be  reached  also  by  entering  a  building  on  Cliff  street,  running  parallel  to 
Pearl  street,  and  passing  through  a  middle  building.  Plaintiff  claimed  the 
right  to  use  the  Pearl-Street  stairway,  and  obtained  an  injunction  against  clos- 
ing  the  same. 

if.  J.  Stein,  {Henry  Cooper,  of  counsel,)  for  plaintiff.  Blancluird,  tfay  <t 
Phelps,  for  defendant. 

Truax,  J.  The  letise  specified  the  sub-cellar  in  the  Pearl-Street  building, 
and  also  the  front  half  of  the  cellar  of  the  Pearl-Street  building,  with  the  right, 
in  common  with  the  other  tenants,  to  usd  the  hoist-way  in  front  and  the  stoir- 
ways  leading  thereto.  Grammatically,  the  sentence  means  that  the  lessee  has 
the  right  to  use  the  stairways  leading  to  the  huist-way.  But  there  are  no 
stairways  leading  to  the  hoist- way,  and  for  this  reason  the  lease  is  ambigu- 
ous. The  affidavits  on  the  part  of  the  plaintiff  tend  to  show  that  the  stair- 
way referred  to  is  the  one  in  front  of  the  building,  while  the  affidavits  on  the 
part  of  the  defendant  tend  to  show  tliat  the  stairways  referred  to  are  those  on 
the  Cliff-Street  side.  I  do  not  think  that  plaintiff  has  shown  that  he  is  enti- 
tled to  use  the  front  stairway;  and,  as  the  burden  is  on  him,  the  motion  to 
continue  the  injunction  must  be  denied.  The  lease  nays  "stairways;"  but 
tlie  plaintiff  claims  the  right  to  use  a  "stairway."  The'lease  gives' plaintiti 
the  "right  in  common  with  the  other  tenants,"  but  it  does  not  appear  that  the 
other  tenants  have  any  need  of  using  this  particular  stairway,  while  they 
have  need  of  using  the  Cliff-Street  stairways;  and,  moreover,  to  continue  the 
Injunction  would,  in  effect,  make  valueless  the  store  floor  of  the  Pearl-Street 
building, — a  floor  the  rental  value  of  which  is  iive  times  that  of  the  premises 
leased  to  plaintiff.    Injunction  vacated,  with  costs  to  abide  event. 
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National  Oleo  Metes  C!o.  t>.  Jacesos. 
(Superior  Court  of  New  York  Ctty,  General  Term.    January  7, 18S».) 
Spkcitio  Pektormawce — When  Enforced— Pkhpohkanob  bt  Plaiktip?. 

One  cannot  be  compelled  to  perform  his  agreement  to  assign  property  on  pay- 
ment of  a  particnlar  siuu  withoat  proof  that  such  sum  has  been  paid  or  tendered. 

Appeal  from  special  term. 

Action  by  the  NationHl  Oleo  Meter  Company  against  Walter  M.  .Taokson,  to 
compel  defendant  to  assign  to  plaintiff  certain  letters  patent,  and  for  other 
and  further  relief.  The  complaint  allei^ed  that  the  defendant  and  a  certain 
corporation  known  as  the  "(standard  HydK>-Carbon  Machine  Company"  hnd 
entered  into  an  agreement  by  which  it  was  agreed,  among  other  things,  that 
the  said  company  would  purchase  from  said  Jackson  all  the  inventions  he  had 
then  made,  or  slionid  thereafter  make,  in  relation  to  the  use  of  gas  in  any 
form,  and  should  pay  him  therefor  in  advance,  by  the  issue  and  Ueliverv  to 
him  of  its  entire  capital  stock  as  fully  paid-up  stock  to  the  amount  of  86. 0(>V 
000;  that  the  said  company  fulflUed  its  agreement  with  said  Jackson,  but  that 
said  Jackson  refused  to  assign  certain  patents.  The  complaint  further  alleges 
that  the  plaintiff  herein  has  succeeded  to  the  rights  of  the  said  iStandard  Hy- 
dro-Carbon Machine  Company.  The  material  allegations  of  the  complaint 
were  denied  by  the  defendant,  and  certain  affirmative  defenses  were  set  up. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Tkuax,  J. 

Edmund  Coffin,  Jr.,  for  appellant.    Isaac  Angel,  for  respondent. 

Per  Curiam.  The  findings  of  facts  are  warranted  by  the  evidence,  and 
the  conclusions  of  law  are  warranted  by  the  findings  of  facts.  We  are  o^  the 
opinion  that  Exhibit  A  did  not  contain  the  whole  agreement  between  the 
parties.  The  agreement  between  the  parties  Is  Exhibit  X,  and  was  offered 
in  evidence  by  the  plaintiffs.  By  that  agreement  the  defendant  bound  liini- 
self  to  assign  to  the  Standard  Hydro-Carbon  Machine  Company  all  the  patents 
that  be  then  had,  upon  the  payment  to  him  of  the  sum  of  $110,000.  It  does 
nut  appear  that  the  said  Jackson  ever  received  said  sum  of  $110,000.  As  the 
payment  of  this  sum  was  a  condition  precedent,  plaintiff  cannot  recover  with- 
out showing  that  such  a  sum  has  been  paid  or  tendered  to  the  defendant. 
Judgment  appealed  from  is  affirmed,  with  costs. 

Sedgwick,  C.  J.,  concurs. 


Smith  et  at.  t>.  Payne  et  dl. 

{Sxtpcrlor  Court  of  New  York  City,  Scneml  Term.    February  4, 1889.) 

1.  ASSir.NMENT  FOR  BENEFIT  OP  CREDITORS — ACTIOS  TO  SeT  ASIOE — PARTIES. 

The  validity  of  an  assig-nmcnt  for  benefit  of  creditors  cannot  be  assailed  by 
attat-hing  creditors  without  making  the  assignee  a  party. 
S.  Same— Confession  op  Judoment  by  Assignor — Dctt  of  Assignee. 

Bo  long  as  an  assignment  for  benefit  of  creditors  stands,  attaohment  creditors 
cannot  attack  as  fraudulent  judgments  confessed  by  the  debtor  in  tavor  ot  other 
creditors.    That  is  the  duty  of  the  assignee. 

Appeal  from  special  term. 

Action  by  Alfred  H.  Smith,  Harrison  B.  Smith,  Sigmund  Suil,  Caroline 
Miirchand,  Leonard  Marchand,and  the  Illinois  Watch  Company,  against  AVLU- 
iam  X.  I'ayne,  Frederick  B.  Steck,  May  L.  Payne,  Augusta  L.  Bamber,  aaod 
Louise  Neilis,  and  Hugh  J.  Grant,  sheriff  of  the  city  and  county  of  New  Yor^. 
to  enforce  plaintiffs'  rights  as  attachment  creditors.  BefendaAts  afipeal  from 
an  order  continuing  an  injunction  pem/enfe  lite. 

Argued  before  Sedgwick,  C.  J.,  and  Tkuax  and  Ingrauam,  JJ. 
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£.  Laflin  Kellogg,  for  appellants.     Franklin  Bien,  for  respondents. 

TRUA2,  J.  The  plaintifFs  allege  that  the  defendants  William  H.  Pajne  and 
Frederick  D.  Steck  were  indebted  to  them  and  others  In  various  amounts;  that 
they  r the  plaintiffs)  commenced  various  actions  to  recover  such  amounts,  and 
that  tltey  obtained  attachments  against  said  defendants  William  II.  Payne  and 
Frederick  D.  Steck,  which  attachments  were  duly  issued  to  the  sheriff  of  the 
city  and  county  of  New  York ;  that,  prior  to  the  commencement  of  said  actions 
and  to  the  issuing  of  said  attachments,  the  said  defendants  William  II.  Payne 
and  Frederick  D.  Steck  confessed  judgments  to  the  defendants  May  L.  Payne, 
Augusta  L.  Bamber,  and  Liouise  Xellis;  that  executions  were  issued  on  said 
judgments  to  the  sheriff  of  tbe  city  and  county  of  New  York,  who  thereupon 
levied  upon  all  the  property  of  the  said  defendants  William  II.  Payne  and 
Frederick  D.  Steck;  that  thereafter  said  Payne  and  Steck  made  and  executed 
a  general  assignment  to  one  Arthur  H.  Smith;  that  said  judgments  were 
fraudulently  confessed,  and  that  said  assignment  was  made  with  the  intent 
to  liinder,  delay,  and  defraud  the  creditors  of  said  William  U.  Payne  and  Fred- 
erick D.  Steck,  and  tliat  the  executions  issued  onsaid  fraudulent  judgments  are 
liens,  and  said  assignment  is  an  incumbrance  on  the  property  of  said  Payne 
and  Steck  prior  to  the  liens  of  the  attachments  issued  as  aforesaid  in  behalf  of 
tbe  plaintiffs ;  that  the  sheriff  is  about  to  pay  to  the  siiid  judgment  creditoi-s  the 
money  made  by  him  on  tbe  executions  issued  on  said  fraudulent  judgments; 
and  the  relief  demanded  is  that  the  said  defendants  May  L.  Payne,  Augusta 
li.  Bamber,  and  Louise  Nellis  be  enjoined  from  recovering,  and  the  said  sheriff 
be  enjoined  from  paying  to  them  the  moneys  m^ide  on  said  executions  "until 
the  plaintiffs  herein  are  enabled  to  obtain  their  judgments  on  the  claim  brouglit 
by  them  on  which  attachments  were  issued  as  aforesaid,  in  order  to  determine 
the  validity  of  tbe  judgments  upon  wliich  the  executions  were  issued  to  the 
sheriff  in  favor  of  the  defendants  as  aforesaid."  It  is  to  be  noticed  that  the 
general  assignee  is  nut  made  a  party  to  this  action,  and  that,  as  far  as  this  ac- 
tion is  concerned,  said  general  assignment  remains  in  full  force  and  effect. 
Tbe  defendants,  tbe  judgment  creditors  above  named,  deny  the  allegations  of 
fraud,  but  admit  the  general  assignment.  We  do  not,  however,  consider  it 
necessary  to  determine  on  this  appeal  tbe  questions  of  fraud  as  to  the  confes- 
sions of  judgment.  We  cannot  determine  the  question  of  fraud  as  to  the  as- 
signment, because  the  assignee  is  nut  a  party  to  this  action.  On  the  argu- 
ment of  this  appeal  the  plaintiffs  relied  on  tbe  case  of  Bate*  v.  Plonisky,  28 
Hun,  112.  That  c;ise  differs  from  tlie  case  now  before  us  in  a  very  material 
respect.  In  thiitcase,  as  in  tliis,  there  were  judgments,  executions,  and  assign- 
ments, which  were  all  alleged  to  be  fraudulent  and  void ;  but  in  that  case  the 
assignee  was  made  a  party,  and  part  of  the  relief  asked  was  that  it  be  adjudged 
that  the  plaintiffs  had  a  lien  prior  to  tbe  claim  of  the  assignee.  But  even  that 
case  was  limited  by  the  same  court  in  the  subsequent  case  of  Bowe  V.Arnold, 
31  Hun,  256. 

We  are  of  the  opinion  that  the  plaintiffs  are  not  in  a  position  to  assail  the 
prior  judgments  and  executions  as  long  as  the  general  assignment  remains 
in  force.  Tliey  havealleged  the  making  and  rei;ording  of  tlie  assignment,  and 
have  made  the  assignment  itself  a  part  of  their  moving  papers.  As  long  iis 
that  assignment  remains  in  force  the  right  to  assail  tbe  judgments  and  execu- 
tions on  the  ground  that  they  are  fraudulent  against  creditors  rests,  not  in  tlie 
creditors  themselves,  but  in  the  iissignee,  (Loos  v.  Wilkinson,  110  N.  Y.  195, 
209,  18  N.  K.  Kep.  99,  and  cases  there  cited;)  and  the  assignee  is  liable  for  a 
negligent  omission  to  assail  fraudulent  transfers  made  by  the  assignor  prior 
to  the  assignment,  {In  re  Cornell,  110  N.  Y.357, 18  N.  E.  Ilep.  142.)  The  or- 
iter  appealed  from  is  revei°sed,  with  costs,  and  the  injunction  is  vacated,  with 
dlO  costs.    All  concur. 
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Geangiesi  v.  Hughes  et  al. 

(Superior  Coiurt  of  New  York  City,  Cteneral  Term.    Jannarjr  7, 1880.) 

Attobnbt  asd  Clibkt— Misconduct — Buuuabt  Power  of  Coubt. 

The  summary  power  of  the  court  over  its  attorneys  (as,  to  compel  them  to  pay 
over  moneys  collected)  must  be  Invoked  by  application  in  the  original  action  in 
which  tbo  alleged  misconduct  was  committed,  aod  not  in  an  action  against  the  at- 
torneys to  recover  for  such  misconduct. 

Appeal  fFOin  special  term. 

This  was  a  motion  by  Anna  Grangier  against  William  D.  Hughes  and 
Henry  J  Morris,  to  compel  them  to  pay  a  judgment  recovered  against  tbem. 
The  motion  was  denied,  and  plaintiff  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Freedhan  and  Truax.  JJ. 

V.  Wright  Kingsley,  for  appellant.    U.  J.  Morris,  for  respondents. 

Tbuax,  J.  The  papers  on  this  appeal  show  that  the  plaintiff  had  employed 
the  defendants  as  her  attorneys  to  collect  a  certain  claim  for  her;  that  they 
collected  such  claim ,  but  that  they  did  not  pay  over  to  her  the  amount  of  money 
that  they  had  collected  for  her.  A  demand  was  made  on  the  attorneys  fur 
the  amount  which  the  appellant  claimed  remained  in  their  possession.  This 
demand  was  not  complied  with,  and  then  the  plaintiff  brouglit  an  action  to 
recover  the  amount  remaining  unpaid,  and  recovered  judgment  for  that 
amount,  with  costs.  Execution  was  issued  on  such  judgment,  and  was  re- 
turned wholly  unsatisfied.  After  such  return  of  the  execution  the  plaintifF, 
on  affidavits  and  on  the  pleadings,  made  a  motion  to  compel  said  defendants 
to  pay  the  judgment  recovered  against  tbem,  as  aforesaid.  The  motion  whs 
denied,  and  the  plaintiff  appeals  from  the  order  denying  their  motion.  It  was 
held  by  the  special  term  that  by  obtaining  the  judgment  aforesaid  the  plain- 
tiff no  longer  could  proceed  in  this  summary  way  to  compel  the  defendants 
to  pay  the  money,  and  the  case  of  Bohanan  v.  Peteison,  9  Wend.  503,  was 
cited  as  an  authority  for  that  proposition.  This  case  is  not  an  authority  for 
that  proposition.  In  the  Bohanan  Case  it  appeared  that  the  plaintiff  in  the 
action  had  settled  the  controversy  between  himself  and  his  attorney  by  taking 
a  note  from  the  attorney,  and  the  court  held  that  this  note  was  a  wai  ver  uf 
his  right  to  proceed  summarily  against  his  attorney.  It  is  not  necessary  for 
the  decision  of  this  appeal  that  we  should  lioid  that  a  party  waives  his  right 
to  proceed  summarily  against  bis  attorney  by  commencing  an  action  to  re- 
cover the  amount  claimed  to  be  due  from  tlie  attorney.  This  court  has  power 
over  an  attorney  only  so  far  as  relates  to  his  conduct  in  an  action  in  this  court, 
( Willmont  v.  Menerole,  16  Abb.  Pr.  (N.  S.  308;)  and  the  practice  has  al  wa\-s  been 
to  make  a  motion  of  this  kind  in  the  court  in  which  the  misconduct  occurretl, 
in  that  particular  action.  It  does  not  appear  before  us  that  the  defendants 
have  conducted  themselves  in  this  particular  action  in  such  a  manner  that 
the  summary  power  of  the  court  should  be  invoked  against  them.  The  ap- 
plication should  have  been  made  in  the  original  action  in  which  the  tdleged 
misconduct  was  committed.  It  does  not  appear  from  the  motion  papers 
whether  such  action  was  or  was  not  in  this  court.  If  it  was  not  in  this  court, 
we  cannot  entertain  this  application.  The  order  appealed  from  is  farmed, 
with  costs.    All  concur. 


Spbaoue  v.  Bartholoi  Hotel  Ca 
(Superior  Court  of  New  York  CUy,  Oeneral  Term.    January  7. 1889.) 
I.  Covenant— EtWNtso  with  Lasd — Contract  of  Hiring. 

Plaintiff  assigned  the  lease  of  an  hotel,  and  by  Uie  instrument  of  transfer  it  was 
agreed  that  the  assignee  should  employ  the  assignor  as  manager  of  the  hotel. 
Held,  that  one  who  acquired  from  the  assignee  all  bis  "right,  tiUe,  and  intflresi' 
in  the  lease  did  not  thereby  incur  an  obligaUon  to  continue  to  employ  plain tiS. 
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2.  EvinENCE— Paroi^  to  Explais  Wnmsou— AMBiotriTiBS. 

Evidence  ofFered  to  explain  the  meaning  of  the  lease  and  assignment  was  prop- 
erly excluded,  neither  instrument  being  ambi^ous,  and  no  partioulars  being  men- 
tioned in  which  it  was  claimed  they  were  ambiguous. 
8,  Costs— Extra  Alix>waiioe— Bdrdkn  of  Proof. 

On  appeal  from  an  order  granting  an  extra  aUowanoe  of  costs,  the  burden  of 
proof  is  on  appellant  to  show  error  in  such  allowance. 

Appeal  from  trial  term. 

Action  by  Daniel  J.  Sprague  against  Bartholdi  Hotel  Company,  for  breach 
of  contract.     Plaintiff  appeals  from  a  judgment  dismissing  the  complaint, 
and  from  an  order  granting  an  extra  allowance. 
'  Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  Truax,  JJ. 

David,  Keane  and  Bush  Taggart,  for  appellant.  Stern  &  Meyers,  for  re- 
spondent. 

TuuAX,  J.  In  October,  1884,  the  plaintiff  entered  into  a  written  contract 
with  one  Ellen  M.  Pike  for  the  lease  of  the  premises  now  known  as  the 
"Hotel  Bartholdi"  for  the  term  of  20  years  from  the  1st  day  of  May,  1885. 
On  the  -Slstday  of  March,  1886,  the  plaintiff  entered  into  a  written  contract 
with  one  Edwin  A.  Yale.  By  this  last-mentioned  contract  the  said  Sprague 
assigned  and  transferred  to  the  said  Yale,  so  far  as  he  could  legally  do  so 
witli  reference  to  the  terms  and  conditions  of  the  lease  above  mentioned,  all 
}f  his  right,  title,  and  interest  to  the  said  lease,  together  with  tlie  buildings 
ind  improvements  thereon,  and  the  appurtenances  thereto  belonging;  to- 
arether  with  all  the  fixtures,  furniture,  and  other  property  of  every  name, 
iind,  and  nature  then  belonging  to  the  said  .Sprague.  At. the  same  time,  and 
n  tlie  same  instrument,  it  was  further  agreed  between  the  parties  to  the  said 
nstvuuient  that  the  said  Yale  would  employ  the  said  Sprague  to  manage  and 
sonduct  the  business  of  keeping  the  Hotel  Bartholdi  for  and  during  the  pe- 
-iod  of  nine  yetirs  from  the  date  uf  this  instrument,  for  the  sum  of  82,500 
)er  year  for  his  services.  Afterwards,  and  on  the  14th  day  of  April,  1886, 
.he  said  Yale  assigned,  transferred,  and  set  over  unto  the  Bartholdi  Hotel 
vompany,  a  corporation  existing  and  doing  business  under  the  laws  of  the 
tate  of  New  York,  all  the  right,  title,  and  interest  that  be  had  acquired  by 
-irtue  of  said  agreement  of  the  3l8t  day  of  March,  1886,  and  all  of  the  riglits, 
>roperty,  and  interest  of  every  name,  kind,  and  nature  which  said  Yale  ac- 
|uired  under  said  agreement.  The  said  Bartholdi  Hotel  Company,  shortly 
^fter  the  14th  of  April,  1886,  took  possession  of  said  premises,  and  carried 
>n  the  business  of  hotel  keeping.  They  discharged  the  plaintiff,  and  it  is  to 
ecover  damages  for  such  discharge  that  this  action  is  brought.  We  are  of 
he  opinion  that  the  plaintiff  has  no  cause  of  action  against  the  defendant. 
["Iiere  is  no  evidence  that  the  defendant  assumed  any  of  Yale's  obligations. 
Lll  that  they  did  was  to  take  his  rights,  property,  and  interest.  The  defend- 
nt  iissumed  no  obligation  or  duty  to  the  plaintiff,  either  expressly  or  by  im- 
ilication. 

Certain  evidence  offered  by  the  plaintiff  was  excluded,  and  the  plaintiff  ex- 
epted.  This  evidence,  the  plaintiff  said,  was  offered  for  the  purpose  of  con- 
truing  the  writing — the  lease — and  the  assignment  of  the  lease.  Neither 
ne  of  these  documents  is  ambiguous;  nor  did  the  plaintiff's  counsel  call  the 
ttention  of  the  court  to  the  particulars  in  which  he  claimed  they  were  am- 
iguous.  We  think  that  the  ruling  of  the  court  was  correct  on  this  point, 
'he  other  exceptions  taken  on  the  trial  are  immaterial  to  the  issues  raised  by 
he  pleadings.  There  is  nothing  to  show  that  the  judge  erred  in  granting  the 
efendant  an  allowance  of  8500.  The  burden  of  showing  that  fact  rests  with 
tie  appellant.  The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 
lU  concur. 
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Gasz  v.  Steick. 
(Superior  Court  of  Buffalo,  Trial  Term.    December  10, 1888.) 

1.  JUDQMEXT — COREEOTION — COSTS— ACTIOX  AT  LaW. 

Aq  action  for  an  interest  in  land  was  by  consent  tried  b^  the  court,  and  plalnttiT 
recovered.  Held,  that  the  court  had  power  to  correct  its  judgment  for  plaintiff  so 
as  to  allow  him  his  costs,  plaintiff  being  entitled  to  costs  as  of  course  under  Code 
Civil  Proc.  N.  Y.  §  822S,  so  providingj  on  final  judgment  In  his  favor,  in  an  actioD 
triable  by  jury  to  recover  an  interest  in  land. 
8.  Same— New  Tiual. 

The  correction  willbemade  though  the  judgment  has  been  vacated,  and  a  new  trial 
awarded  under  Code  Civil  Proc.  N.  Y.  i  1525,  which  provides  for  the  payment  of  all 
costs  as  a  condition  of  the  new  trial. 
8.  Same — Appeal — Time  op  Takiko. 

Plaintiff's  right  to  the  correction  is  not  affected  by  the  fact  that  il  the  judgtnpr.t 
had  been  for  costs  defendant  would  have  appealed,  and  not  moved  for  a  new  trial. 
The  limitation  will  not  begin  to  run  against  his  right  to  appeal  from  the  cornxted 
judgment,  under  Code  Civil  Proc  N.  Y.  i  1351,  so  providing,  until  its  entry,  and 
service  of  copy  and  notice  of  entry. 

Action  by  Peter  Gasz  against  Micliael  Stride,  for  the  possesalon  of  certain 
real  estate.  Plaintitl  moves  to  correct  the  findings  of  the  court  by  striking 
out  the  provision  disallowing  costs,  and  inserting  a  provision  for  judgment 
with  costs. 

La  Roy  Parker,  for  plaintifE.    D.  Q.  Jackson,  for  defendant. 

Hatch.  J.  The  complaint  in  this  action  alleged  that  the  plaintiff  was  the 
owner  and  entitled  to  possession  of  certain  real  estate,  particularly  describing 
tlie  same;  that  the  defendant  wrongfully  withholds  the  same  from  the  plain- 
tiff, and  demands  judgment  for  its  possession,  with  damages  for  the  withhold- 
ing. The  defendant,  for  answer — First,  denies  the  allegation  of  the  com- 
plaint, except  as  admitted ;  second,  admits  that  he  is  in  possession  of  a  portion 
of  the  said  premises,  then  alleges  title  by  adverse  possession  to  such  portion ; 
third,  that  he  is  the  owner  in  fee  of  said  premises  by  deed  from  one  (J€orfr«> 
Gasz,  executed  and  delivered  to  defendant  in  1847,  under  which  which  he  and 
his  grantees  have  been  in  possession  since,  and  demands  judgment  dismissing 
the  complaint,  with  costs.  It  thus  appears  by  the  pleadings  that  the  action  was 
brought  to  recover  an  interest  in  real  prof)erty,  and  as  snch  was  triable  by  a 
jury.  The  cause  was  noticed  for  trial,  and  placed  upon  the  calendar  by  plain- 
tiff, as  an  equity  cause;  when  moved  for  trial,  question  arose  as  to  ite  char- 
acter, but  both  parties  finally  agreed  to  try  it  before  the  court,  and  it  was  so 
tried.  The  court  held  and  decided,  upon  the  proofs,  thiit  the  parties  were  ten- 
ants in  common  of  the  premises;  that  the  plaintiff  owned  five-sixths,  and  the 
defendant  owned  one-sixth ;  and  thereupon  directed  judgment  declarator;'  of 
said  respective  interests,  without  costs  as  against  either.  The  defendant 
claimed  title  to  and  occupied  more  than  theone-sixth  portion.  Judgment  was 
entered  by  plaintiff  in  conformity  with  such  direction.  Subsequently  defend- 
ant moved  for  a  new  trial  as  matter  of  right,  under  section  1525,  Code  Civil 
Proc.,  which  was  granted,  and  an  order  duly  entered  vacating  said  judgment, 
and  ordering  a  new  trial. 

The  section  of  the  Code  under  which  the  defendant  moved  for  and  obtained 
a  new  trial  provides,  as  a  condition  of  such  new  trial,  the  payment  of  all  costs, 
and  plaintiff  now  claims  that,  as  he  succeeded  in  the  action,  he  became  en- 
titled, as  matter  of  law,  to  the  costs  of  the  action,  and  should  now  be  allowed 
to  have  the  findings  modified  bo  as  to  permit  him  to  enter  judgment  for  the 
same.  Section  3228,  Code,  provides  that  plaintiff  is  entitled  to  costs  as  of 
course,  upon  the  rendering  of  final  judgment  in  his  favor,  in  an  action  triable 
by  jury,  to  recover  real  property,  or  an  interest  in  real  property.  This  action, 
as  we  have  already  seen,  was  an  action  to  recover  an  interest  in  real  prop- 
erty, and  upon  the  issue  raised  and  tried  plaintiff  has  succeeded.     He  there- 
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fore  became  entilled  to  costsv  and  the  court  committed  an  error  in  directing 
judgment  without  costs.  Sturgis  v.  Spofford,  58  N.  Y.  103.  Tlie  question 
thus  presented  is,  has  the  court  now  the  power  to  correct  its  finding  in  this 
respect?  It  is  stated  by  Uomstock,  C.  J.,  in  Ice  Co,  v.  Insurance  Co.,  23  N. 
Y  357*  "Tlje  power  to  amend  or  modify  the  judgment  can  not  be  questioned." 
In  Clark  v.  Hall,  7  IPaige,  385,  GhHncelloc  Walworth  laid  down  the  rule  that, 
where  the  farther  direction  asl<ed  for  is  merely  consequential  upon  the  decree 
itself,  it  may  be  amended,  and  that  the  proper  practice  is  to  supply  the  omis- 
sion by  the  entry  of  an  order.  In  Bank  v.  Morton,  67  N.  Y.  199,  judgHient 
was  entered  upon  a  joint  obligation  ag-.dnst  two  or  three  joint  debtors.  After 
the  issuing  and  return  of  an  execution  against  all,  unsatisfied,  an  equibible 
action  was  commenced  to  reach  joint  property.  The  court  upheld  an  order 
allowing  an  amendment  of  the  defect  in  the  entry  of  judgment  mine  pro  tunc, 
made  after  the  commencement  of  the  equitable  action.  In  Grant  v.  Oristoold, 
21  Hun,  509.  it  i»  held  that  the  old  cases  allowed  such  amendments  to  aid  in 
furthenuKe  of  justice,  and  that  the  Code  has  very  much  broadened  the  old 
rule.  Li  linckwell  v  Carpenter.  25  Hun,  529,  the  court  seems  to  re;ich  the 
conclusion  that  its  power  is  limited  lo  sucli  cases  as  do  not  change  the  decis- 
ion upon  the  facta,  or  adopts  a  new  principle  of  law  nut  contained  in  the  de- 
cision. In  the  exercise  of  the  power  the  distinction  seems  to  be  that,  if  the 
amendment  iisked  calls  for  a  different  determination  upon  the  merits  from 
that  already  announced,  or  the  application  of  a  different  principle  of  law,  it 
may  not  be  granted;  but,  where  the  correction  asked  for  is  an  incident  or  con- 
sequence of  the  determination,  then  the  court  possesses  the  power  to  remedy 
the  defect.  The  determination  of  the  court,  as  affects  the  respective  interestij 
of  the  paa-ties,  is  not  controlled  by  the  question  of  costs,  or  affected  thereby. 
The  court  pronounces  judgment,  and  costs  follow  as  an  incident  to  that  judg- 
ment, where  they  are  given  as  a  matter  of  statutory  right.  King  v.  Foole, 
36  Uarb.  242;  Simmotis  v.  HimmoTis,  32  Hun,  551;  Thiem  v.  Madden,  27  Hun, 
371.  The  rule  is  otherwise  iu  equitable  actions,  for  the  reason  that  costs  form 
a  part. of  the  relief  asked  or  granted.    Lossee  v.  Ellis, \Z  Hun,  657. 

It  is  suggested  that, the  judgment  having  been  vacated  and  set  aside,  there 
is  now  no  Kndings  or  judgment  to  amend.  I  think  otiierwise.  The  plaintiff 
became  entitled  to  have  his  judgment,  with  all  the  relief  to  which  the  law  en- 
titled him;  and  inasmuch  as  the  judgment,  by  reason  of  a  mistake  and  misaj)- 
}>refaension,  fails  to  give  him  such  relief,  he  becomes  entitled  to  have  it  cor- 
rected, for  the  purpose  of  insisting  upon  his  legal  rights  when  tlie  defendant 
invokes  the  aid  of  the  statute  in  asking  a  new  trial.  It  would  be  most  unjust 
to  allow  the  defendant  the  benefit  which  the  statute  gives,  and  deny  to  the 
plaintiff  a  right  expressly  secured  and  provided  for  in  the  same  section. 

It  is  also  suggested  that  if  the  judgment  Itad  been  entered  with  costs  defend- 
ant would  have  appealed  therefi'om,  and  not  moved  for  a  new  trial,  i^uch 
course  is  still  open.  The  corrected  finding  authorizes  the  entry  of  a  modified 
judgment,  and  the  time  to  appeal  will  not  commence  to  run  until  its  entry, 
and  service  df  a  copy  of  the  judgment  and  notice  of  entry.  Code  Civil  Froc. 
g  1351;  Thurber  v.  Chambers,  66  N.  Y.  42;  Beinhauer  v.  Qleaaon,  15  U.  Y. 
St.  Rep.  227.    It  follows  that  the  motion  to  correct  should  be  granted. 


In  re  Prout's  Estate. 

(Surrogate'*  Court,  Hew  York  County.    December  10, 1888.) 

DsaOEHT  Ain>  Distribctiom — Inhbbitanob  Tax — Istbkest— Whbn  Rsmitted. 

An  order  aaseasing  and  fixing  the  tax  on  a  collateral  inheritanoe  wiU  be  tnodifled 
BO  OB  to  relieve  the  persons  liable  for  the  tax  from  the  payment  of  interest  at  the 
rate  of  10  per  cent,  for  the  period  covered  by  the  contests  of  the  wills  of  two  heirs 
St  law  of  the  decedent,  pending  which  contest  the  estate  of  such  heirs  bad  no  legal 
representative,  under  I^ws  N.  Y.  1885,  c.  48)1,  i  6,  providing  that  the  penalty  of  lU 
per  cent,  imposed  for  the  non-payment  of  a  tax  on  a  collateral  inheritance  shall  not 
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be  charged  where,  by  reason  of  claims  against  the  estate,  necessary  litigation,  or 
other  unavoidable  cause  of  delay,  the  estate  cannot  be  settled  at  the  end  of  a  year 
from  the  death  of  the  decedent. 
S.  Saiie — EsFOHCEMENT— Contempt — Executors  and  Administrators. 

Laws  N.  Y.  1885,  c.  483,  §  16^  provides  that  the  enforcement  of  a  decree  on  a  ci- 
tation to  persons  interested  in  property  liable  for  the  payment  of  a  collateral  in- 
heritance tax  to  show  canse  why  such  tax  should  not  be  paid  shall  conform  to  the 
provisions  of  the  Code  of  Civil  Procedure  as  to  such  proceedings  in  surrogates' 
courts.  Code  Civil  Froc.  S  2553,  provides  for  the  docketing  of  a  surrogate's  cbcree 
in  the  same  manner,  smd  with  tne  same  effect,  as  judgments  of  the  supreme  court 
are  docketed.  Section  2.554  provides  for  the  enforcement  of  the  decree  by  eiecu- 
titfn.  Section  2555  provides  that  a  decree  of  the  surrogate's  court  may  be  enforced 
by  proceedings  for  contempt  where  it  cannot  be  enforosd  by  execution.  Held,  that 
an  order  for  the  payment  of  a  collateral  inheritance  tax  cannot  be  enforced  by  pro- 
ceedings for  contempt  against  persons  interested  in  the  property  liable  for  the  tax 
other  than  administrators,  etc,  beforo  the  issuance  and  return  of  an  execution  on 
the  decree  of  the  surrogate. 

Application  for  an  order  forthe  compulsory  payment  to  the  comptroller  of 
a  tax  on  collateral  inlieritance;  also  for  an  order  modifying  the  rate  of  interest 
on  the  tax.  Laws  N.  Y.  1885,  c.  483,  §  5.  provides  that  the  penalty  of  10  per 
cent.,  imposed  for  non-payment  of  such  a  tax,  shall  not  be  charged  where,  by 
reason  of  claims  made  upon  the  estate,  necessary  litigation,  or  other  unavoid- 
able cause  of  delay,  the  estate  cannot  be  settled  within  a  year  from  the  death 
of  the  decedent. 

Henry  Hartman,  Asst.  Dist.  Atty.,  for  comptroller.  Frank  L.  Crawford, 
for  administrators. 

Ransom,  S.  On  March  8, 1887,  Surrogate  Bollins  granted  an  order  in  tliis 
proceeding,  which  was  duly  entered,  assessing  and  fixing  the  tax  provide<l 
by  law  for  collateral' inheritances,  gifts,  etc..  which  provided  for  the  payment 
of  interest  from  the  date  of  the  death  of  the  decedent.  The  administrators 
did  not  pay  the  tax,  and  on  March  5,  1888,  the  district  attorney,  on  behalf  of 
the  comptroller,  presented  a  petition,  which  was  duly  filed,  praying  that  a 
citation  issue  to  the  persons  Interested  in  the  property  liable  to  the  tax,  and 
also  to  the  administrators,  citing  all  to  show  cause  why  the  tax  should  not  t)e 
paid.  The  citation  was  made  returnnble  on  the  5th  of  April,  1888.  A  ques- 
tion concerning  the  repeal  of  the  act  of  1885  by  that  of  1887  was  raised,  and 
decision  in  this  proceeding  was  postponed,  and  the  whole  matter  reserved  un- 
til disimsition  by  the  court  of  appeals  should  be  m»de  of  another  case  pending 
therein.  The  case  in  the  court  of  appeals  having  been  decided,  {Matter  qf 
Ametl,  49  Hun,  599,')  this  proceeding  was  restored  to  the  day  calendar  on 
November  1st  last.  On  the  7th  of  November  last,  a  motion  in  this  proceetl- 
ing  was  made  by  the  administrators  for  an  order  that  the  order  of  March  8, 
1887,  be  modified  so  as  to  relieve  the  persons  liable  for  the  tax  from  the  pay- 
ment of  interest  .it  the  rate  of  10  per  cent.,  as  provided  by  section  5  of  the 
act,  during  the  period  of  time  covered  by  the  contests  on  wills  of  two  of 
the  heirs  at  law  of  the  decedent,  who  had  died,  one  in  January,  1887,  and  the 
other  in  May,  1887,  both  leaving  wills,  which  were  ultimately  Emitted  to 
probate,  the  one  in  July,  1887,  and  the  other  in  February,  1888;  and  that, 
during  the  pendency  of  these  contests,  neither  of  these  two  estates  had  legal 
representatives,  and  therefore  the  tax  could  not  have  been  paid.  This  motion 
was  argued  on  the  15lh  of  November  last,  and  two  orders  were  submitted. — 
one  by  the  administrators,  simply  making  the  desired  mollification  as  to  in- 
terest; and  another  by  the  district  attorney,  making  the  same  modification, 
and  also  providing  for  the  compulsory  payment  of  the  tax,  and,  "in  default 
thereof,  granting  leave  to  the  district  attorney  to  apply  to  the  court  for  an  at- 
tachment against  the  persons  failing  to  pay  the  tax."  Good  cause  is  shown 
for  modifying  the  order  of  March,  1887,  in  respect  of  interest  claimed,  in- 

>2N.  Y.  Supp.  428. 
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eluding  the  time  fiom  the  reservation  of  this  proceeding  until  November  1, 
1888,  wlien  it  waa  again  placed  on  tlie  calendar. 

The  question  is  presented,  which  has  received  careful  attention,  whether 
the  surrogate  should  order  payment  of  the  tax  by  the  administrators  or  other 
persons  liable  therefor,  and  whether,  should  they  refuse  to  obey  the  order, 
can  he  enforce  obedience  against  them  by  proceedings  as  for  a  contempt? 
Section  1  of  the  act  provides  that  "all  administrators,  executors,  and  trustees 
sliall  be  liable  for  any  and  all  such  tiixes  until  the  same  shall  have  been  paid. 
*  *  *"  Section  16  provides  that,  "if  it  shall  appear  to  the  surrogate's 
court  that  any  tax  accruing  under  this  act  has  not  been  paid  according  to  law, 
it  sliall  issue  a  citation,  citing  the  persons  interested  in  the  property  liable  to 
the  tax  to  appear  *  •  *  andshowcause  why  said  tax  should  not  be  paid. 
The  service  of  such  citation,  *  *  •  and  the  hearing  and  determination 
thereof,  and  the  enforcement  of  the  determination  or  decree,  shall  conform  to 
the  provisions  of  the  Code  of  Civil  Procedure  for  the  service  of  citations  now 
issuing  out  of  surrogates'  courts,  and  the  hearing  and  determination  thereon 
and  its  enforcement.  And  the  surrogate  or  clerk  of  the  surrogate's  court 
shall,  upon  the  request  of  the  district  attorney,  treasurer  of  the  county,  or 
comptroller  of  the  county  of  New  York,  furnish,  without  fee,  one  or  moro 
transcripts  of  such  deciee,  as  provided  in  section  2553  of  the  Code  of  Civil 
Procedure;  and  the  same  shall  be  docketed  and  flleii  by  the  county  clerk  of 
any  county,  •  *  •  with  the  same  effect  as  provided  by  said  sectibn  for 
filing  and  docketing  transcripts  of  decrees  of  such  courts."  Section  17  pro- 
vides that  the  district  attorney,  after  being  notified  by  the  comptroller  of  the 
neglect  or  failure  of  the  persons  interested  in  the  property  liable  to  said  tax  to 
pay  the  same,  "shall  prosecute  a  proceeding  in  the  surrogate's  court,  *  *  * 
as  provided  in  section  16  of  this  act,  for  the  enforcement  and  collection  of 
such  tax."  Section  2553  of  the  Code  of  Civil  Procedure  provides  that,  "  where- 
a  decree  directs  the  payment  of  a  sura  of  money  into  court,  or  to  one  or  more 
persons  therein  designated,  the  surrogate  or  the  clerk  of  the  surrogate's  court 
must,  upon  the  payment  of  his  fees,  furnish  to  any  person  applying  therefor 
one  or  more  transcripts,  duly  attested,  stating  all  the  particulars  with  respect 
to  the  decree  which  are  required  by  law  to  be  entered  in  the  clerk's  docket- 
book  where  a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  tlie  provisions  of  law  directing  such  entries  are  applicable  to  such  a 
decree.  Each  county  clerk  to  whom  such  a  transcript  is  presented  must, 
upon  payment  of  his  fees,  immediately  file  it,  and  dock(  t  the  decree  In  the 
appropriate  docket-book  kept  in  his  ofiSce,  as  prescribed  by  law  for  docketing 
a  judgment  of  the  supreme  court.  The  docketing  of  such  a  decree  has  the 
sauie  force  and  effect,  the  lien  thereof  may  be  suspended  or  discharged,  and 
the  decree  may  be  assigned  or  satisfied.,  as  if  it  was  such  a  judgment."  Sec- 
tion 2554  provides  for  the  enforcement  of  the  decree  by  execution.  Section 
2555  provides-  for  the  punishment  for  contempt  as  follows :  "In  either  of  the 
following  cases  a  decree  of  the  surrogate's  court,  directing  the  payment  of 
money,  or  requiring  the  performance  of  any  other  act,  may  be  enforced  by 
serving  a  certified  copy  thereof  upon  the  party  against  whom  it  is  rendered, 
or  the  oflScer  or  person  who  is  required  thereby  or  by  law  to  obey  it;  and,  if 
be  refuses,  or  willfully  neglects  to  obey  it,  by  punishing  him  tor  a  contempt 
of  coutt:  (1)  Where  it  cannot  be  enforced  by  execution  as  prescribed  in  the 
last  section." 

In  Ke  MoPherson,  104  N.  T.  306,  10  N.  E.  Rep.  685.  Judge  Eabl,  in  de- 
livering  the  opinion  of  the  court  of  appeals  upon  the  question  of  the  consti- 
tutionality of  the  act,  says:  "There  is  still  further  opportunity  to  be  heard 
under  section  16  of  the  act.  *  *  *  So,  too,  under  this  section,  after  the 
tax  has  been  imposed,  no  person  can  be  compelled  to  pay  it  until  a  citation 
has  been  regularly  served  upon  him,  and  he  has  had  ample  opportunity  to  be 
beard.  Upon  the  return  of  the  citation,  it  is  not  specified  in  the  section  what 
v.8.N.Y.s.no.lO— 68 
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cause  can  be  shown  dgain&t  the  payment  of  the  tax;  bat  it  is  clear  that  the 
person  thus  cited  may  allege  any  reason  whatever  which  shows  that  he  ought 
not  to  pay  it.  *  *  •  It  is  also  objected  that  the  act  confers  powers  upon 
surrogrttes'  courts  not  authorized  by,  and  contrary  to,  the  constitution.  There 
is  notliing  in  the  constitution  which  in  any  way  specifies  or  defines  the  pow- 
■ers  or  duties  of  surrogates.  They  are  recognized  in  yarious  sections  of  tl>e 
constitution,  and  tliey  have  been  known  to  the  laws  of  the  state  since  the 
foiindation  of  our  government.  Their  jurisdiction  lias,  from  time  to  time, 
heen  defined  in  the  statutes,  and  from  time  to  time  extended  and  enlarged. 
Surrogates'  courts  have  always  had  jurisdiction  of  the  administration,  adjust- 
ment, and  settlement  of  the  estates  of  deceased  persons;  and  the  iiaposition 
-and  collection  of  this  tax  are  simply  incidents  in  the  final  settlement  and  ad- 
justment of  such  estates,  and  are  in  no  way  foreign  to  the  jarisdictjon  whicli 
has  generally  been  exercised  by  such  courts. "  S^ion  1  of  the  act  provides: 
"Administrators,  executors,  and  trustees  shall  be  liable  for  ainy  and  all  such 
.  taxes  until  the  same  shall  have  been  paid;"  and  the  act  gives  them  power  to 
sell  "so  much  of  the  property  of  the  decedents  as  will  enable  them  to  pay  said 
tax  in  the  same  manner  as  they  may  be  enabled  by  law  to  do  for  the  payment 
Of  debts  of  their  testatoi-s  and  intestates."  The  surrogate's  coarrt  has  aiuthor- 
ity  over  its  appointees,  and  can  compel  them  to  obey  its  decrees.  There  can 
be  no  dQubt,  I  think,  that  under  a  statute  imposing  a  duty  upon  the  surrogate 
to  assess  and  fix  a  tax.  that  it  also  gives  him  the  power  to  enforce  its  payment 
by  such  proceedings  as  are  provided  for  the  enforcement  of  tlie  decrees  of  this 
court.  In  regard  to  persons  interested  in  the  property  liable  to  the  tax  other 
than  administrators,  executors,  and  trustees,  I  am  of  opinion  the  surrogate 
can,  on  the  return  of  an  execution  issued  upon  his  deeree,  as  already  seen, 
enforce  the  decree  as  provided  in  section  2555  of  the  Code.  This  proviMon  of 
the  statute  has  received  judicial  construction.  See  Estate  of  Oilman,  6  Dem. 
8ur.  358.  I  conclude,  therefore,  that  an  order  should  be  handed,  up  modify- 
ing the  order  of  March  8,  1887,  in  the  respects  indicated  as  to  the  interest, 
»nd  requiring  all  parties  subject  to  the  tax, — giving  the  precise  amount  due 
and  unpaid, — including  the  administrators,  to  pay  to  the  comptroller  at  a 
time  to  be  fixed  tlie  tax  assessed  and  fixed  by  said  «N:der  of  March  &,  1887. 
The  paragraph  of  the  order  proposed  by  the  district  attorney,  tatke  effect  that 
^xn  default  of  payment  he  shall  have  leave  to  apply  to  the  court  for  an  attach- 
ment against  the  persons  failing  to  pay,  cannot  be  ai^oved  for  the  reasons 
-stated.  As  to  the  persons  interested  in  the  property  liable  to  the  tax,  execu- 
tion must  first  issue.  As  to  the  administrators,  executors,  and  trustees,  ap> 
jdication  can  be  made  to  the  court  without  leave. 


In  re  Pbotjt's  Estatb. 

{Smrogate't  Court,  New  York  County.    Febnwry  8, 1889.) 

Ditaomrr  and  Distrtbution— Lboaot  TAi--feTBK«BT. 

Laws  N.  Y.  1885,  c.  488,  %  4,  provides  that  if  a  collateral  InheritBttoe  tax  U  paid 
wltbln  one  year  from  the  death  of  the  decedent,  interest  at  the  rate  of  6  per  cjent. 
shall  be  charged;  but,  if  not  so  paid,  interest  at  the  rate  o*  10  per  eent.  shaU  ba 
charged  from  the  time  the  tax  accrued.  Section  5  provide*  XbaX  where,  by  reason 
of  necessary  litigation,  etc.,  the  estate  cannot  be  settled  at  the  end  of  a  year  from 
the  death  of  the  decedent,  the  penalty  of  10  per  cent,  shall  nofbe  chaijred,  bat  0 
per  eent.  only  shall  be  collected  from  the  expiration  of  snob  year,  eta  Held,  that 
the  intention  was  not,  in  case  of  an  exception  arising  as  provided  In  section  5,  to  re- 
mit the  interest  on  the  tax  altogether  for  the  year  succeeding  the  death  of  the  dece- 
dent, bnt  to  provide  for  a  continuous  rate  of  6  per  oent.  from  suoh  death. 

Application  for  the  modification  of  an  order  providing  for  the  payment  of 
interest  on  a  collateral  Inheritance  tax.     For  former  report,  see  ante,  831. 
Frank.L.  Crawford,  for  administrators.  ' 
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Bansom,  S.  The  district  attorney  movea  on  his  affidavit  setting  forth  that 
the  order  entered  in  tliis  proceeding  on  the  20th  day  of  December,  1888,  was 
wrong  in  that  it  did  not  provide  for  the  payment  of  interest  on  the  tax  found 
due  for  one  year  from  the  date  of  decedent's  death,  September  8,  1886,  atad 
-aslcs  leave  to  have  the  depree  reopened  and  modified  by  providing  for  that 
year's  interest.  He  claims  that  the  district  attorney  has  no  right  or  power  to 
-compromise  or  release  the  tax  or  any  interest  imposed  by  the  act,  and  that 
-sections  4  and  5  do  not  authorize  its  remission,  and  that  section  5  merely  gives 
the  court  power  to  remit  the  10  per  cent,  penalty  when  necessary  litigation 
-has  caused  delay,  but  it  gives  no  power  to  remit  the  whole  year's  interest  im- 
posed by  section  4;  and  refers  to  the  case  of  Almira  Hutchins,  deceased,  in 
which  Surrogate  Rollins  entered  an  order  similar  to  the  one  herein  of  De- 
cember 20,  1^8.  itnd,  when  the  point  was  ctiWSi  to  his  attention,  he  ordered, 
in  the  decree  settling  the  estate,  the  administrators  to  pay  to  the  comptroller 
the  sum  of  S59.25,  being  the  amount  of  one  year's  interest  upon  the  legacy 
taxes  already  paid  to  him,  and  which  interest,  amounting  to  said  sum,  the 
surrogate  adjudges  to  be  still  due  from  the  estate.  Counsel  for  the  admin- 
istrators contends  that  the  order  of  December  20,  1888,  should  stand  as  en- 
tered, and  insists  that  sections  4  and  5  sliall  be  read  strictly,  and  that,  by  so 
reading  them,  the  interest  for  one  year  from  the  date  of  death  will  be  found 
not  to  be  due.  "Section  4,"  he  claims,  "divides  all  cases  of  interest  to  be 
paid  into  two  classes,  to-wit:  Case  1,  where  the  tax  is  paid  within  one  year 
from  decedent's  death;  case  2,  where  payment  is  not  made  until  after  the 
•expiration  of  the  year."  Th<it  in  each  case  interest  runs  from  the  date  of 
•death.  In  the  latter  part  of  section  4  an  exception  to  case  1  is  created  as  a  re 
ward  for  prompt  payment.  That  section  5  creates  an  exception  to  case  2 
That  6  per  cent,  is  to  be  charged  when  taxes  are  paid  within  one  year  after 
decedent's  death.  The  moment  the  year  has  passed  the  rate  changes  to  10  per 
cent.,  and  retroacts  so  as  to  begin  with  the  date  of  death.  When  the  year 
has  expired  witliout  payment  of  the  tax  the  estate  passes  from  case  1  to  case 
2,  and  must  pay  the  10  per  cent,  penalty,  unless  relieved  by  the  exception 
-created  by  section  5.  That  section  5  declares  that,  in  cases  included  within 
the  exception,  "the  penalty  of  ten  per  cent,  per  annum,  imposed  by  section  4 
hereof  for  the  non-payment  of  said  tax,  shall  not  be  charged."  He  then 
argues  that  the  penalty  is  at  an  end,  and  says:  "At  the  end  of  one  year  that 
estate  passed  by  operation  of  law  out  of  the  six  per  cent,  class  into  the  ten 
per  cent,  class,  and  no  way  is  provided  by  which  the  estate  is  to  pass  back. 
On  the  contrary,  after  abolishing  the  penalty  in  the  excepted  cases,  the  stat- 
ute declares  exactly  what  interest  such  cases  sIihII  bear,  to-wit:  •  And  in 
such  cases  only  six  per  cent,  interest  shall  be  charged  upon  the  said  tax  from 
the  expiration  of  such  year  until  the  cause  of  such  delay  is  removed.'  If  the 
legislature  had  intended  to  impose  six  per  cent,  from  decedent's  death,  here 
was  the  place  to  say  it.  The  provision  last  quoted  is,  under  the  rules  of  stat- 
utory interpretation,  a  substitute  for  the  ten  per  cent,  peualty  in  certain 
-cases.  It  is  a  sul>stitute  for  the  whole,  and  not  for  a  part,  of  such  penalty. 
The  decree  of  December  20, 1888,  should  stand  as  already  entered."  To  agree 
with  the  ingenious  argument  advanced  by  counsel  for  the  administrators  would 
4>e  to  put  a  premium  upon  delay,  and  rather  induce  litigation,  so  that  the  es- 
tate could  not  be  settled  within  the  year.  The  act  of  1885  provides  for  inter- 
-est  from  the  date  of  death,  with  an  exception  of  rebate  fur  payment  within 
.six  months;  but  nowhere  does  it  release  the  property  from  interest  absolutely, 
but  only  from  the  penalty,  if  a  proper  case,  in  the  opinion  of  the  surrogate, 
is  made  out.  The  amendment  of  1887  does  absolutely  provide  that,  if  the  tax 
is  paid  within  18  months  from  the  date  of  death,  no  interest  shall  be  charged. 
This  case  is  to  be  considered  under  the  act  of  1885.  Section  4  provides  that, 
if  the  tax  is  paid  within  one  year  from  the  death,  interest  at  the  rate  of  6  per 
«ent.  shall  be  charged  and  collected  thereon,  but,  if  not  so  paid,  interest  at 
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the  rate  of  10  per  cent,  shall  be  charged  and  collected  from  the  time  said 
tax  accrued.  Section  5  provides  that  the  penalty  of  10  per  cent.,  imposed  by 
section  4  hereof  for  the  non-payment  of  said  tax,  shall  not  be  charged  where 
in  cases  by  reason  of  claims,  necessary  litigation,  or  other  unavoidable  cause 
of  delay,  the  edtate  cannot  be  settled  at  the  end  of  a  year  from  tiie  death.  In 
such  cases  only  6  per  cent,  sliall  be  charged  upon  said  tax  from  the  expiration 
of  such  year  until  tlie  cause  of  such  delay  is  removed.  Heading  the  two  sec- 
tions together,  it  seems  plain  that  the  intention  here  is  merely  to  relieve  tlie 
estate  from  the  penalty,  and  not  from  the  interest.  For  the  year  succeeding 
the  decedent's  death,  6  per  cent,  interest  is  clmrged ;  after  tliat  a  penalty  is 
imposed.  And  if  good  reason  is  shown  why  the  estate  could  not  be  settled 
before  the  penalty  was  incurred,  section  5  authorizes  the  surrogate  to  re- 
mit the  penalty  by  providing  That  only  6  per  cent,  shall  be  charged  from  the 
expiration  of  the  year  during  which  the  interest  was  6  per  cent.;  making  the 
interest  continuously  6  per  cent,  from  the  death  of  decedent  until  the  cause  of 
such  delay  is  removed,  and  from  that  time  the  penalty  of  10  per  cent,  begins 
to  run  until  paid.  An  order  should  be  banded  up  modifying  the  order  of  De- 
cember 20,  1888,  by  providing  for  the  payment  of  interest  on  the  tax  at  6  per 
cent,  from  date  of  death  of  decedent. 


Feck  v.  Haybb. 

(Fulton  County  Court.    May,  1888.) 

1.  JVSTIOBS  OF  THB  Peaoe — Affeas^nob — Attobhbts — ^Who  kat  Act— HmoBS. 

Code  Civil  Proc.  N.  Y.  i  2886,  provides  that  "a  party  to  an  action  before  a  justice 
of  the  peace,  who  is  of  fall  age,  may  appear  ana  prosecute  or  defend  the  same  in 
person  or  by  attorney,  at  his  election. "  Section  2889  provides  that  "any  person 
other  than  the  constable  who  served  the  summons  or  the  venire,  or  the  law  partner 
or  clerk  of  the  justice,  may  be  the  attorney  for  a  party  to  an  action  before  a  justice 
of  the  peace. "  Held,  that  an  adult  defendant  to  an  action  before  a  justice  of  t^ 
peace  could  appear  by  a  minor,  as  his  attorney  in  fact;  there  being  no  attorneys  at 
law  in  iustices'  courts. 

%  Same — Appeai/ — Objectioks  not  Raised  Beix)w. 

Plaintiff,  having  objected  to  sncb  appearance  solely  on  the  ground  that  the  attor- 
ney was  a  minor,  cannot  on  appeal  raise  the  objection  that  he  was  not  authorised  to 
appear  by  defendant. 

Appeal  from  justice's  court. 

Action  by  Peclc  against  Hayes,  before  a  justice  of  the  peace.  One  George 
Hayes  appeared  for  defendant,  but  his  appearance  was  objected  to,  on  the 
ground  that  he  was  a  minor.  On  his  admission  of  that  fact,  the  appearance 
was  excluded,  and  judgment  by  default  was  rendered  for  plaintiff.  Defend- 
ant appeals. 

Horton  D.  Wright,  for  appellant.    Annibal  dt  Murray,  for  respondent. 

Keck,  J.  The  main  and  substantially  the  xmly  question  arising  in  this 
case  is  raised  by  the  plaintiff's  objection  to  the  defendant's  appearance  by  a 
person  under  21  years  of  age.  In  justice's  court  there  are  no  attorneys  at 
law.  All  persons  who  appear  there  for  parties  are  mere  agents  or  attornej-s 
in  fact.  Sperry  v.  Reynolds,  65  N.  Y.  179.  By  section  2886  of  the  Code  of 
Civil  Procedure  it  is  provided  that  "a  party  to  an  action  before  a  justice  of  the 
peace,  who  is  of  full  age,  may  appear  and  prosecute  or  defend  the  same,  in 
person  or  by  attorney,  at  his  election,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs. "  It  is  clear  from  this  provision  that 
a  party  to  an  action  who  is  a  minor  cannot  appear  in  person,  and  prosecute  or 
defend  an  action  in  the  justice's  court;  but  may  not  a  person  who  is  a  minnr 
be  made  the  instrument  or  agent  of  an  adult  person,  who  is  a  party  to  su<-h 
an  action,  to  appear  for  bira  therein?  Kow,  it  la  a  well-established  rule  of 
law  "that  an  infant  may  act  as  an  attorney  or  agent  of  another;  for  it  ia  not 
necessary  that  a  person  be  sui  Juris,  or  capable  of  acting  in  his  own  r^ht,  in 
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order  to  qualify  him  to  act  for  others."  In  the  Vermont  courts  it  has  been 
held  that  an  infant  may  be  deputed  by  the  sherifit  to  serve  a  particular  writ, 
and  hia  acts  while  in  the  discharge  of  his  duty  will  be  as  binding  as  though 
done  by  the  sheriff  himself.  Barrett  v.  Seward,  22  Vt.  176.  In  Missouri  it 
has  been  held  that  an  infant  may  be  authorizeii  to  exercise  the  power  of  ap- 
pointment by  the  instrument  creating  the  power,  but  he  cannot  exercise  such 
power,  if  ooupled  with  an  interest.  Schneider  v.  Staibe,  20  Mo.  269.  An 
infant  who  purchases  land  of  another,  takes  the  deed  in  his  own  name,  and 
then  immediately  conveys  to  the  proper  person,  cannot  repudiate  the  deed,  on 
the  ground  that  an  infant  may  execute  a  power  as  absolutely  and  irrevocably 
as  an  adult.  Shddon  v.  Newton,  3  Ohio  St.  494.  An  infant  cannot  be  a 
public  attorney  for  prosecuting  suits  at  law  and  equity,  though  he  may  be  a 
private  attorney  for  the  purpose  of  performing  acts  so  merely  ministerial  as 
to  require  little  or  no  judgment,  experience,  or  skill.  Tyler,  Inf.  40.  "Any 
person,"  says  Story,  "may  be  an  agent  who  is  not  actually  disabled  by  weak- 
ness of  mind  or  want  of  understanding.  Legal  disability  to  contract  will  not 
Incapacitate  a  person  from  becoming  an  agent.  Thus,  although  a  person 
under  age  cannot  contract  so  as  to  render  himself  responsible,  he  can  never* 
theless  contract  as  agent  for  another  person  so  as  to  bind  such  person," 
(Story,  C/ont.  §  126:)  and  whatever  a  person  may  do  by  his  own  right  he  may 
do  by  an  agent,  (Id.  §  125.) 

Now,  section  2889  of  the  Code  of  Civil  Procedure  provides  that  "any  per- 
son other  than  the  constable  who  served  the  summcAis  or  the  venire,  or  the 
law  partner  or  clerk  of  the  justice,  may  be  the  attorney  for  a  party  to  an  ac- 
tion before  a  justice  of  the  peace."  By  this  provision  any  person,  young  or 
old,  male  or  female,  excepting  the  persons  therein  named,  and  expressly  pro- 
hibited from  so  doing,  may  be  made  the  agent  of  an  adult  person  who  is  a  party 
to  an  action  In  justice's  court  to  appear  for  him  therein;  and,  assuming  that 
the  admission  of  Gieorge  Hayes  to  the  effect  that  he  was  a  minor  was  true,  he 
oould  nevertheless  be  made  the  agent  by  the  defendant  to  appear  for  him  in 
the  action,  and  defend  the  same  for  him,  with  the  same  force  and  effect  as  he 
might  or  could  have  done  in  person,  and  the  denial  of  this  right  to  him  I 
think  was  eiTor. 

It  is  claimed,  however,  by  the  learned  counsel  for  the  plaintiff  and  respond- 
ent, that  George  Hayes  had  no  authority  from  the  defendant  to  appear  fior 
him,  and  that  the  case,  therefore,  stands  the  same  as  if  no  person  had  ap- 
peared, or  attempted  to  do  so,  for  him ;  that  the  authority  to  the  agent  should 
have  been  shown,  and  failure  to  do  so  was  equivalent  to  non-appearance.  But 
the  plaintiff  must  be  held  to  stand  upon  his  objection,  which  was  not  that 
-George  Hayes  was  not  authorized  by  the  defendant  to  appear  for  him,  buttliat 
he  was  a  minor,  and  could  not,  therefore,  notwithstanding  he  had  proper  au- 
thority to  do  so,  legally  appear  for  him.  That  was  the  effect  of  the  objection, 
if  not  the  exact  language  used  or  employed  in  the  making  of  it.  The  plain- 
tiff might  have  objected  to  the  appearance  on  the  ground  that  no  authority 
bad  been  given  by  defendant  to  George  Hayes  to  appear  for  him,  or  required 
proof  of  such  authority,  but  he  did  neither,  choosing  to  stand  upon  the  objec- 
tion made,  by  which  he  excluded  his  appearance;  and  he  cannot,  on  an  ap- 
peal, receive  the  benefit  of  an  objection  not  made  at  a  time  when  it  might  have 
been  met  and  obviated.  And  by  his  failure  to  make  such  an  objection  he 
waived  his  right  to  do  so,  and  admitted  that  the  person  so  attempting  to  ap- 
pear was  autliorized  by  the  defendant  to  do  so  for  him.  If  a  party  does  not 
object  to  the  appearance  of  his  adversary  by  attorney,  he  will  be  deemed  to 
have  waived  his  right  to  do  so,  and  admitted  his  authority  to  appear.  Aoker- 
man  v.  Finch,  16  Wend.  652;  Sperry  v.  Reynolds,  66  N.  Y.  179,  182, 183; 
Rickey  v.  Christie,  40  Hun,  278,  281.  The  exclusion  of  George  Hayes  from 
appearing  in  the  case  for  the  defendant  was  error  calling  for  a  reversal  of  the 
judgment,  with  costs. 
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In  re  Whitnit. 
(Supreme  Court,  Specktl  Term,  New  York  County.    Jannaiy  81, 1889.) 

1.  INTOZIOATINO  LIQOOBB— SaLB  at  RESTAUBAirT— DlSnSB  OF  Statots. 

Laws  N.  7. 1878,  o.  549,  prorides  for  the  granting  of  restaurant  lioenses,  and  de- 
clares that  the  licenses  "shall  not  authorize  any  person  *  *  *  to  expose  for  sal» 
*  *  *  spirituous  liquors  on  any  day  between  the  honra  of  1  and  5  o'clock  in  the 
morning ;  and  all  places  licensed  as  aforesaid  shall  be  closed,  and  kept  closed,  be- 
tween the  hours  aforesaid;  and  it  shall  be  the  duty  of  every  sheriff,  constable, 
policeman,  and  officer  of  police  to  enforce  the  obserrance  of  the  foregoing  proTis- 
lons. "  Held,  that  a  licensee  under  the  act  cannot  keep  open  between  the  hours  of 
1  and  5  in  the  morning,  and  sell  spirituous  liquors  In  connection  with  meals  fnr- 
nished  to  the  participants  in  a  ball,  though  if  has  long  been  the  custom  so  to  do. 

%,  Sake— Uandamub  to  Prevknt— When  Libs. 

Mandamus  to  prevent  such  action  by  a  licensee  will  not  lie  unless  It  appeaia 
that  the  officers  mentioned  in  the  statute  do  not  Intend  to  secure  the  enforcement 
of  its  provisions. 

&  Same — Who  mat  Apflt  tor  MANSAMns. 

Mandamus  for  such  purpose  may  be  applied  for  by  any  citlxen,  or  olaria  of  dLU- 
zeos,  taking  an  interest  in  the  enforcement  of  that  part  of  the  law  requiring  the 
officers  to  enforce  the  law. 

Application  by  David  J.  Wliltney  for  mandamus  to  prevent  Ernest  Dowal 
from  furnishing  liquor  as  a  part  of  meals  to  the  participants  in  a  French  bait 
during  certain  hours  of  the  morning,  and  to  compel  him  to  close  his  restau- 
lant  during  those  hours. 

W.  H.  Arnoux,  for  plaintifiF.    David  Leventritt,  for  defendant. 

Daniels,  J.  The  object  of  the  application  is  to  obtain  a  writ  of  mando' 
mus  requiring  the  police  commissioners  and  superintendent  to  enforce  the  ez> 
cise  law  prohibiting  the  sale  or  other  disposition  of  intoxicating  liquors, 
wines,  or  ales  at  the  Metropolitan  Opera-House  between  the  hours  of  1  and 
5  o'clock  in  the  morning,  and  to  close  the  place  of  the  respondent  during 
those  hours.  The  occupant  of  the  premises  is  Ernest  Bowal.  A  license  to 
use  tlie  premises  as  a  restaurant  has  been  issued  by  the  excise  commissioners, 
and  that  license  still  continues  in  force.  Under  that  license  the  occupant 
states  that  he  proposes  "to  provide  and  furnish,  by  virtue"  of  said  license, 
the  eating  and  drinliing  under  my  supervision  and  control  upon  the  occasion 
of  said  ball  or  entertainment,  but  it  is  not  proposed  or  intended  to  furnish  at 
any  time  after  1  o'clock  in  the  morning,  to  the  end  thereof,  to  any  one.  any 
drink  of  any  kind  except  with  meals,  and  none  shall  or  will  be  otherwise  fur- 
nished or  provided,  and  then  only  in  the  supper-room,  and  no  bar  will  be 
opened  or  maintained  at  anjr  time  or  hour  upon  said  occasion.  The  sale  of 
liquors  with  meals  at  all  hours  during  the  continuance  of  balls  has  prevailed 
in  this  city  for  very  many  years. 

A  ball  is  to  take  place  in  this  building,  and  the  occupant,  under  the  author- 
ity of  this  license,  proposes  and  intends  to  supply  the  patrons  or  participants 
with  liquors  and  wines  as  a  part  of  their  meals  between  the  hours  of  1  and  S 
o'clock  in  the  morning.  Wliether  be  can  lawfully  do  that  depends  upon  the 
effect  to  be  given  to  one  of  the  sections  of  the  excise  laws  of  the  state.  The 
license  seems  to  have  been  issued  under  chapter  549  of  the  Laws  of  1873. 
And  the  section  in  question  declares  that  "licenses  granted  as  in  this  act  pro- 
vided shall  not  authorize  any  person  or  persons  to  expose  for  sale,  give  away» 
or  dispo.se  of  any  strong  or  spirituous  liquors,  wines,  ale,  or  beer  on  any  day 
between  the  hours  of  1  and  5  o'clock  in  tlie  morning;  and  all  places  licensed 
as  aforesaid  shall  be  closed,  and  kept  closed,  between  the  hours  aforesaid,  and 
at  all  other  times  when  such  selling  is  not  authorized  by  law.  And  it  shall 
be  the  duty  of  every  sheriff,  constable,  policeman,  and  o£ficer  of  police  to  en- 
force the  observance  of  the  foregoing  provisions.    Nothing  herein  contained 
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sbkll  be  construed  to  prevent  hotels  from  receiving  or  entertaining  travelers 
at  any  time,  subject  to  tbe  resti-ictions  contained  in  tbis  act  unci  tbe  act  hereby 
amended."  This  law  is  reasonably  plain,  and  tbe  fact  that  it  has  not  hereto- 
fore been  observed  or  enforced  at  balls  in  this  city  will  not  deprive  it  of  au- 
thority. That  might  well  be  considered  in  determining  the  construction  tO' 
be  placed  upon  the  section,  if  its  meaning  or  intent  were  doubtful  or  obscure^ 
But  it  does  not  seem  to  be  so,  and  neither  neglect  to  observe  it  nor  acquies- 
cence in  its  violation  will  entitle  tbe  occupant  of  these  premises  to  repeat  that 
violation  of  the  injunction  of  the  law  without  exposing  himself  to  the  puB- 
ishment  therefor  prescribed  by  other  parts  of  the  excise  laws.  What  ha 
swears  he  intends  and  proposes  to  do  &  to  sell  and  dispose  of  liquors  and 
wines  to  persons  ordering  meals  from  him  during  these  hours  of  the  morning. 
But  that  is  what  tlie  law  has  forbidden  him  to  do.  It  has  not  only  declared 
that  he  shall  not  sell,  give  away,  or  dispose  of  these  articles  during  the  period 
intervening  between  1  and  5  o'clock  in  the  morning,  but  in  addition  to  that 
bis  place,  licensed  in  this  manner,  is  required  to  be  closed,  thereby  further  in- 
suring the  obaervanre  of  the  law.  To  supply  liquors,  wines,  or  ales  between 
these  hours  must  involve  their  sale,  gift,  or  disposition,  and  that  the  law  de- 
clares shall  not  be  done;  and  to  prevent  it  from  being  done  it  has  l)een  made 
tbe  duty  of  the  officers  mentioned  in  this  section  to  enforce  the  observance  of 
its  provisions,  a  prominent  one  of  which  is  that  the  place  licensed  shall  not 
only  be  closed,  but  kept  closed,  between  these  hours.  How  its  mandates 
could  be  more  plainly  expressed  it  is  difficult  to  see. 

The  Case  of  Bresliri,  45  llun,  210^  has  been  cited  as  supporting  the  right 
claimed  for  the  licensee.  But  it  affords  him  no  support  for  the  position  taken 
by  him;  for  in  that  decision  tbe  rights  of  the  licensee,  as  the  proprietor  of  an 
inn  or  hotel,  were  alone  in  controversy.  They  are  plainly  distinguishable 
from  those  of  the  proprietor  or  licensee  of.  a  restaurant.  One  of  the  designs 
and  objects  of  an  inn  or  hotel,  and  indeed  the  chief  design,  is  the  entertainment 
of  travelers.  They  may,  and  usually  do,  arise  and  seek  shelter  and  protection 
at  all  hours  of  tbe  night  as  well  as  of  the  day,  and  for  that  reason  this  section 
of  the  law  has  not  required  inns  or  hotels  to  be  closed  at  any  time,  as  it  has 
the  places  of  all  other  licensees.  And  it  was  chiefly  on  that  distinction  that 
tbe  decision  in  the  Breslin  Case  proceeded.  The  occupant  of  tliis  hall  has 
been  licensed,  not  as  the  keeper  of  an  inn  or  hotel,  and  be  is  not,  therefore, 
within  either  the  facts  or  reasoning  of  that  decision.  But  he  is  directly  in 
subjection  to  the  mandate  of  this  section  of  the  law  requiring  his  place,  men- 
tioned in  the  license,  to  be  closed,  and  prohibiting  there  the  sale;  giving  away, 
or  disposition  of  liquors,  wines,  or  ales  from  1  to  5  o'clock  in  the  morning. 
If  he  attempts  to  do  what  he  swears  he  intends  doing,  he  will  violate  these 
prohibitions  of  the  law,  for  which  neither  this  nor  any  other  court  can  shield 
him  from  prosecution,  or,  in  case  of  his  conviction,  from  punishment;  and 
beyond  that  liability,  if  be  attempts  to  violate  these  restraints,  then  in  that 
event  the  statute  declares  that  it  shall  be  the  duty  of  every  sheriff,  constable, 
policeman,  and  officer  of  police  to  enforce  the  observance  of  the  provisions  of 
the  statute,  a  prominent  one  of  which  is  that  the  licensed  place  shall  be 
closed,  and  kept  closed,  between  these  hours. 

The  mandamus  may  be  applied  for  by  any  citizen,  or  class  of  citizens,  tak- 
ing an  interest  in  tbe  observance  and  enforcement  of  that  part  of  the  law  re- 
quiring tbe  policemen  and  officers  of  the  police  to  enforce  the  law,  and  require 
the  place  of  the  licensee  to  be  closed  during  these  forbidden  hours.  PeopU 
y,  Daley,  37  Hun,  461.  But,  to  entitle  the  applicants  to  the  suit,  they  must 
show  that  tbe  police  commissioners,  or  the  superintendent  of  the  police  force, 
do  not  intend  to  secure  the  observance  of  the  law.  On  that  subject  their 
proof  is  materially  defective.  It  is  not  to  be  presumed  that  the  officers  men- 
tioned in  the  statute  will  be  in  any  respect  delinquent  in  the  performance  of 
their  duty  by  this  statute  so  clearly  enjoined.    The  presumption,  on  the  other 
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hand,  ia  that  they  will  do  what  this  statute  has  declared  they  shall  do;  and 
that  they  will  not  enforce  its  provisions  has  not  been  shown  as  a  matter  uf 
fact,  and  fur  that  defect  in  the  proof  the  motion  will  be  denied,  without  costs. 


Meeks  «.  Berrt. 
(Svepreme  Court,  General  Term,  First  DepartmeTtt.    January  28, 1889.) 

Sst-Otf  awd  Counteb-Claim— When  Allowable — Indrpkndbvt  Trakbactions. 

A  complaint  alleged  as  a  cause  of  action  services  rendered  by  plaintiff  to  defend- 
ant in  leasing  and  selling  certain  property  before  a  certain  datd,  and  as  a  second 
cause  of  action  serriccs  rendered  by  plaintiff  as  attorney  at  law  after  such  date,  on 
the  retainer  of  defendant  in  a  suit  brought  against  blm.  Held,  that  a  counter-claim 
that  during  the  time  plaintiff  was  bo  retained  by  defendant  he  was  employed  to 
sell  tbe  property  mentioned  in  the  complaint,  and  was  sniilty  of  misconduct  with 
regard  thereto,  could  not  be  allowed,  as  arising  oat  of  the  same  transactloiis  con- 
stituting plaintiff's  cause  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  H.  Meeks  against  James  S.  Berry.    A  demurrer  to  a 
counter-claim  interposed  by  defendant  was  overruled,  and  plaintiff  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Macomber,  JJ. 
John  A.  Foster,  for  appellant.     C.  H.  Matiltn,  for  respondent. 

Van  Brunt,  P.  J.  An  examination  of  the  pleadings  in  this  case  shows 
that  the  learned  justice,  in  disposing  of  this  demurrer,  fell  into  an  error  in 
holding  that  the  cause  of  action  set  up  in  the  oounter-claim  arose  out  of  the 
transactions  set  forth  In  the  complaint,  and  Is  connected  with  the  subject  of 
that  action.  It  will  be  seen  by  a  brief  examination  of  the  complaint  and  the 
answer  that,  because  of  the  fact  that  the  claim  in  the  complaint  and  the  cou  nter- 
claim  in  the  answer  related  to  the  same  premises,  the  learned  court  below  su()- 
posed  that  they  both  arose  out  of  the  same  transaction.  It  is  to  be  obserred, 
however,  that  the  transactions  were  distinct,  and,  the  counter-claim  not  being 
upon  contract,  it  could  not  be  set  up  by  way  of  counter-claim. 

The  complaint  contains  two  causes  of  action:  First,  for  certain  legal  serv- 
ices performed  by  the  plaintiff  for  the  defendant  between  the  17th  of  October, 
1879,  and  the  17th  of  March,  1883,  in  leasing  and  selling  certain  propertr 
known  as  "  13  AVest  Fifty-Eiglith  Street, "  and  in  drawing  certain  papers  in 
relation  thereto.  The  second  cause  of  action  is  for  services  as  attorney  at  law 
of  the  defendant,  rendered  upon  his  retainer  from  the  17th  of  March,  1883,  to 
tbe  time  of  the  commencement  of  this  action,  in  defending  a  certain  suit 
brought  against  tbe  defendants,  and  for  his  services  in  drawing  and  eng^ross- 
ing  various  instruments,  and  counseling  and  advising  them.  It  will  be  seen 
that  these  causes  of  action  are  entirely  separate  and  distinct, — the  second 
cause  of  action  arising  out  of  a  retainer  to  defend  a  suit,  and  the  services  ren- 
dered incident  tlicreto;  and  this  is  the  only  retainer  which  is  alleged  or  re- 
ferred to  in  the  complaint.  Tlie  defendant  in  his  answer  admits  tlie  retainer, 
but  denies  the  value  of  the  S'^rvices,  and  avers  that  the  services  alleged  to 
have  been  rendered  by  the  plaintiff  were  in  fact  rendered  by  soraeixidy  else, 
and  paid  for  to  him.  Tlie  answer  then  alleges,  for  a  furtlier  and  separate  an- 
swer, and  as  a  counter-claim,  that,  at  and  during  the  time  the  plaintiff  was 
retained  by  the  defendants,  he  was  employed  by  the  defendant<<  as  their  attor- 
ney and  agent  to  sell  certain  property  known  as  "No.  13  West  Fifty-Eighth 
Street, "  and  was  guilty  of  misconduct  in  reference  to  such  employment.  This 
clearly  has  nothing  to  do  with  the  services  rendered  in  defending  the  suit 
brought  against  the  defendant,  and  it  has  nothing  to  do  with  the  cause  of  ac- 
tion first  set  up  in  the  complaint,  which  was  for  services  rendered  prior  to  tlie 
letainer.  It  is  true  that  the  premises  which  formed  the  l)asis  of  the  cause  of 
action tirst  setup  in  the  complaint  were  the  same  as  those  mentioned  in  the 
counter-claim,  but  the  services  set  up  in  tlie  first  cause  of  action  were  services 
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in  leasing  and  selling  these  premises  prior  to  the  17th  of  March,  1883,  to  one 
Walton,  and  were  completed  at  that  time;  whereas,  the  derelictions  of  duty 
which  are  complained  of  in  the  counter-claim  occurred  in  the  year  1886,  in 
relation  to  the  manner  in  which  the  plaintiff  acted  fn  selling  these  premises 
to  an  entirely  different  and  distinct  purchaser.  It  seems  to  be  clear,  there- 
fore, tliat  the  counter-claim  had  no  relation  either  to  the  first  or  second  cause 
of  action  set  up  in  the  complaint,  and  being  in  tort,  and  not  on  contract,  could 
not  be  allowed.  The  judgment  should  therefore  be  reversed,  and  thedemur- 
rer  sustained,  with  leave  to  the  defendants  to  withdraw  their  answer,  and 
amend  the  same,  upon  the  payment  of  costs  of  this  appeal,  and  of  the  court 
below.    All  concur. 


People  ex  rel.  McGokmace  v.  French  et  al.,  Police  Commissioners. 

{Supreme  Court,  General  Term,  First  Department.    January  28, 1889.) 

Witness — Bevobal  to  Hbab — Cbejiibiuty — Iktozicatiok. 

The  action  of  the  police  oommission  of  the  city  of  New  York,  in  diBmissing  a  po- 
liceman, will  be  reversed,  where  it  appears  tnat,  at  the  hearing  of  the  charge 
•gainst  him,  a  witness  called  in  his  behfvli  was  rejected  before  he  had  given  any  evl- 
denoe,  merely  on  a  showing  that  the  witness  had  been  discharged  from  the  post- 
office  department  because  of  absence  from  duty  without  leave,  vrhich  was  due  to  in- 
toxication. 

Certiorari  to  police  commissioners  of  the  city  of  New  York. 

Action  by  the  people  on  the  relation  of  Hugh  McCormack  to  review  the  ac- 
tion of  the  police  commissioners  of  the  city  of  New  York  in  dismissing  the 
relator  from  the  police  force.  The  charge  upon  which  his  dismissal  was  based 
was  that  he  had  assaulted  one  Joseph  Danut,  and  did  not  arrest  him.  A  wit- 
ness called  for  the  relator,  on  his  examination  by  the  police  commissioner, 
was  not  permitted  to  testify,  on  his  stating  that  he  had  been  removed  from 
the  post-office  department  because  of  being  absent  from  duty  without  leave, 
and  tliat  such  absence  was  due  to  Intoxication. 

Arj^ued  before  Van  Brunt,  P.  J.,  and  Bradv  and  McCoubek,  JJ. 

John  it.  Tiemey,  for  relator.     William  L.  Turner,  for  respondents. 

Bradt,  J.  The  relator  was  charged  with  assaulting  one  Danut  in  a  res- 
taurant, and  on  the  trial  had  no  counsel.  The  examination  of  the  witnesses 
was  conducted  by  one  of  the  commissioners,  and  the  defendant  on  cri«s-ex- 
amination  asked  few  questions.  The  testimony  presented  against  the  relator 
was  conflicting,  a  condition  which  was  increased  when  he  was  examined,  and 
a  jury  might  well  have  found  in  his  favor  or  disagreed.  This  view  is  not  im- 
portant in  consideration  of  the  powers  of  the  commissioners,  who  are  not 
wholly  controlled  by  the  rules  which  must  prevail  in  judicial  investigations, 
but  it  becomes  so  in  connection  with  an  incident  of  the  trial  to  which  refer- 
ence must  be  made.  The  last  witness  called  was  for  the  defendant,  whom  he 
succeeded.  He  was  examined  by  one  of  the  commissioners,  and  asked  ques- 
tions as  to  his  business,  his  connection  with  the  post-offlee  department,  and  his 
removal.  This  sufficiently  appears  from  the  record,  indeed  conclusively  so, 
<tnd  as  a  result  of  such  examination  the  commissioner  said:-  "I  do  not  want 
your  testimony."  The  relator  had  asked  no  question,  although  the  witness 
was  called  on  his  behalf,  but  taken  in  hand  by  the  commissioner  at  once,  and 
put  aside.  It  does  not  appear  that  the  defendant  did  not  want  his  testimony. 
On  tlie  contrary,  having  been  called  on  his  behalf,,  it  must  be  presumed  that 
he  did  want  it,  and  it  may  be  that  if  given  It  would  have  satisfied  the  com- 
missioners that  the  charge  made  was  not  sufficiently  sustained  to  warrant  the 
relator's  dismissal.  However  that  may  be,  no  tribunal  proceeding  according 
to  the  course  of  the  common  law,  or  subjected  to  its  rules  in  part,  can  arbi- 
trarily reject  a  witness  called  by  the  accused  before  he  has  given  any  evidence, 
merely  from  developments  which  might  affect  his  credibility  with  the  tribunal 
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in  which  he  appears.  The  act  of  the  commissioner  waa  a  jadgmentln  antici- 
pation, and  therefore  premature.  It  did  not  follow  that  the  witness,  because 
of  his  removal  from  the  post-oflice,  and  seemingly  for  intoxication,  was  dis- 
qualified. His  condition  at  the  time  of  the  occurrence  as  to  which  he  was 
probably  called  might  have  been,  and  it  is  to  be  presumed  was,  such  as  to  en- 
able him  to  give  an  account  of  what  he  saw  and  heard,  and  it  might  be,  as  al- 
ready suggested,  so  impressive  as  to  change  the  opinions  theretofore  enter- 
tained of  the  truthfulness  of  the  charge  under  investigation.  For  this  reason 
the  dismissal  cannot  be  sustained,  and  the  judgment  of  the  commiasioners 
must  be  reversed.    Ordered  accordingly.    All  concur. 


PiPEE  V.  Hoard. 
(Supreme  Court,  General  Term,  Fourth  Department    September,  1888.) 
Plbadi^s — Demubrer— Leave  to  Answer — ^Discretion  op  Court. 

Defendant's  demurrer,  which  appeared  to  have  been  made  in  good  faith,  was  sno- 
oesslvely  overruled  by  the  special  and  general  terms  and  by  the  court  of  appeals. 
The  appeal  to  the  court  of  appeals  appeared  to  have  been  taken  In  good  faith,  the 
point  being  a  novel  one,  and  toe  decision  of  the  general  term  was  affirmed  by  a  di- 
vided court.  Held,  that  a  reasonable  exercise  of  the  discretion  given  by  Code  Civil 
Ilroo.  N.  Y.  S  497,  conferring  the  power  to  grant  leave  after  the  decision  of  a  de- 
murrer, "either  at  general  or  special  term,  or  in  the  court  of  appeals,  *  *  *  to 
plead  anew  or  amend,  upon  such  terms  as  are  just, "  required  that  tbe  special  term 
should  give  defendant  leave  to  answer. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Caroline  C.  Piper  against  John  L.  Hoard  to  cancel  two  deeds  to 
certain  land,  or  that  the  last  deed  be  declared  a  deed  to  plaintiS  or  to  the  grantor 
in  the  first  deed.  The  geueral  term  affirmed  the  decision  of  the  special  term 
overruling  a  demurrer  to  the  complaint,  which  ruling  was  affirmed  by  the  court 
of  appeals.  13  K.  E.  Kep.  62ti.  Defendant  then  applied  to  the  special  term 
for  leave  lo  withdraw  his  demurrer,  and  answer  over,  wUch  was  denied.  De- 
fendant appeals. 

Argued  before  Hakdin,  P.  J.,  and  Martin  and  Pollett,  JJ. 

C.  D.  Adams,  for  appellant.    A.  M.  Beardsley,  for  respondent. 

Hakdin,  F.  J.  The  novel  character  of  this  action,  the  divided  rote  of  th* 
court  of  appeals,  the  affidavits  of  the  moving  party,  are  sufficient  to  indicate 
that  the  demurrer  was  not  frivolous,  and  was  not  interposed  in  bad  faith.  It 
was  reasonable  that  tlie  defendant  should,  by  bis  deuturrer,  challenge  the  plain- 
tiff's right  of  recovery  upon  the  facts  stated  in  the  complaint.  It  was  rea- 
sonable that  he  should  take  the  judgment  of  the  general  term  thereon,  and 
it  is  apparent  that  the  general  term,  in  sustaining  the  complaint,  considered 
it  wiis  a  proper  case  for  the  interposition  of  an  answer.  Nothing  appears  in 
the  decision  of  the  court  of  appeals  to  indicate  that  in  its  judgment  it  was 
not  a  proper  case  in  which  an  application  should  be  heard  in  ttie  supreme  court 
for  leave  to  answer,  even  after  the  decision  sustaining  the  complaint  in  the 
court  of  appeals.  Section  497  of  the  Ck}de  of  Civil  Procedure,  as  amended  in 
1877,  expressly  confers  the  power  to  grant  leave  after  the  decision  of  the  de> 
murrer,  "either  at  a  general  or  special  term,  or  in  the  court  of  appeals,  *  *  • 
to  plead  anew,  or  amend  upon  such  terms  as  are  just."  The  section  gives 
a  clear  statutory  power  to  grant  a  party  the  right  to  plead  anew,  "in  its  dis- 
cretion; •  *  •  upon  such  terms  as  are  just."  Therefore  the  special  term 
had  power  to  grant  the  motion  for  leave  to  serve  an  answer.  The  application 
was  addressed  to  the  discretion  of  the  court.  When  the  demurrer  was  over- 
ruled in  the  special  term,  the  discretion  was  exercised  in  favor  of  the  right 
to  serve  an  answer.  When  that  order  was  sustained  by  this  court  at  general 
term,  January,  1885,  the  discretion  was  exercised  in  the  same  direction.  ^Ve 
are  therefore  brought  to  the  question  of  whether  the  appeal  to  the  court  of 
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appeals  from  our  decision  made  in  January,  1885,  and  the  subsequent  occuiv 
rences,  are  sufficient  to  work  a  change  in  the  court  in  regard  to  its  discretion. 
We  have  already  seen  that  the  demurrer  was  not  frivolous ;  that  it  was  not 
interposed  in  bad  faith ;  that  the  nature  of  the  motion  was  such  as  to  warrant 
the  most  astute  counsel  in  challenging  tlie  right  of  the  plaintiff  to  recover. 
The  division  in  the  court  of  appeal:)  warrants  us  in  saying,  togetlier  with  the 
other  features  of  the  litigation,  that  the  appeal  to  tlie  court  of  appeals  was 
taken  in  good  faith.  If  the  defendant  had  succeeded  In  that  appeal,  the  ac- 
tion would  iiave  been  ended.  He  was  disappointed  and  defeated.  Ought  that 
defeat  to  deprive  him  of  the  right  to  a  judicial  investigation  of  the  facts  em- 
braced  in  the  second  branch  of  his  proposed  answerf  Ought  the  discretion 
of  this  coart  to  be  exercised  against  a  defense,  and  in  direct  opposition  to  the 
discretion  exercised  by  this  court  on  the  13tli  of  January,  1885,  when  by  its 
order  leave  was  granted  to  the  defendant  to  answer  upon  payment  of  costs 
of  demurrer?  If  the  plaintiff,  after  she  became  of  age,  deliberately,  and  with 
knowledge  of  the  facts  and  circumstances  attending  the  execution  of  the  deed, 
accepted  the  sum  of  9^500  "in  full  satisfaction  and  dischargK  of  all  her  claims 
against  the  defendant,  and  of  the  supposed  claims  stated  and  set  out  in  her 
complaint  in  this  action,"  she  ought  not  in  law  or  in  equity  to  be  permitted 
to  recover.  It  seems  reasonable  that  tlie  issue  of  fact  presented  by  that  branch 
of  the  proposed  answer  should  have  the  usual  judicial  investigation.  We  see 
nothing  in  the  decision  of  the  court  of  appeals,  or  in  the  authorities  quoted 
upon  the  argument  before  us,  which  operates  against  the  reasonableness  of 
the  application. 

In  Miller  v.  Heath,  7  C!ow.  101,  the  court  said:  "It  is  not  of  course,  on 
overruling  a  frivolous  demurrer,  to  allow  the  party  to  withdraw  it  and  plead. 
But  it  has  often  been  done  where  the  attorney  demurred  in  good  faith,  and  a 
defense  un  the  merits  is  sworn  to."  In  that  case  the  application,  although 
the  demurrer  was  held  to  be  frivolous,  was  allowed.  In  Sim-scni  v.  Satterlee, 
64  N.  T.  657,  decided  in  1876,  the  court  of  appeals  held  "it  is  within  the  dis- 
cretion of  the  court  of  original  jurisdiction  whether,  upon  overruling  a  de- 
murier  by  the  defendant,  he  shall  be  allowed  to  answer  over."  In  Fixher  t. 
Qould,  81  N.  Y.  281,  it  appears  that  in  the  opinion  the  court  recognizes  that 
the  application  for  leave  to  withdraw  the  demurrer  and  answer  is  addressed  to 
the  discretion  of  the  court.  In  this  case  no  attention  seems  to  have  been  given 
tu  the  rule  laid  down  in  section  497  of  the  Code  of  Civil  Procedure.  That  case, 
however,  recognizes  Miller  v.  Heath,  suprn,  as  reflecting  the  general  rule  re- 
lating to  such  applirations.  The  opinion  closes  with  the  remark,  viz. ;  "The 
court  below  was  right  in  refusing  the  order  asked  for,  for  it  deemed  it  in- 
Judicious  to  do  so.  and  we  may  not  reverse  its  decision;"  thus  indicating  that 
the  conrt  of  appeals  in  that  case  was  unwilling  to  reverse  or  interfere  with  the 
discretion  tiiat  had  been  exercised  in  that  particular  case.  It  follows,  there- 
fore, that  this  application,  in  virtue  of  section  497,  is  addressed  to  the  sound 
discretion  of  the  court,  and  that  the  discretion  is  to  be  exercised  either  one  way 
or  the  other,  "upon  such  terms  as  are  just." 

It  seems  to  be  a  reasonable  exercise  of  discretion  in  the  case  now  before  us, 
and,  inasmuch  as  the  demurrer  was  interposed  in  good  faith,  in  a  case  in- 
volving a  novel  question  of  law,  so  intricate  and  close  as  to  lead  to  a  division 
in  the  conrt  of  appeals  in  the  decision  thereof, — so  peculiar  and  exceptional  as 
to  have  led  the  general  term  to  have  granted  the  leave  to  answer, — that  the 
discretion  should  be  exercised  in  the  same  direction,  even  after  the  decision 
by  the  court  of  appeals,  so  far  as  to  allow  the  second  defense  in  the  proposed 
answer  to  come  in  and  receive  a  judicial  investigation,  "upon  such  terms  as 
are  just."  As  a  condition  of  allowing  the  second  proposed  defense,  we  think 
tbe  defendant  sliould  be  required  to  pay  the  costs  of  the  ilemurrer,  the  costs 
aocroing  in  the  general  term,  the  costs  accruing  in  the  court  of  appeals,  SlO 
costs  of  opposing  at  sp^ial  term,  and  he  should  be  required  to  stipulate  that 
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the  testiraony  of  Catherine  Piper,  heretofore  taken,  be  read  and  used  ujxm 
trial.  It  seems  reasonable  tu  reverse  the  order  of  the  special  term,  and  gr.int 
leave  to  the  defendant  to  answer,  as  above  stated,  upon  the  terms  stated. 
Such  an  order  seems  to  be  a  proper  exercise  of  this  court's  discretion,  and  to 
be  "upon  such  terms  as  are  just,  ".and  a  proper  exercise  of  the  power  and  the 
discretion  conferred  by  section  497  of  the  Code  of  Civil  Procedure.  Order  ac- 
cordingly.   All  concur. 


CASSAONB  «.  OSTKAKDEB  et  Ol. 

iSupreme  Covrt,  OeTieral  Term,  Third  Department    November  80, 1888.) 

L  Trusts — Crbation — ^Tesanct  in  Common. 

An  agreement  between  the  holders  of  the  bonds  secured  by  a  mortga^^  on  land 
that  certain  persons  therein  appointed  as  their  trustees  may  purchase  the  propertj 
at  the  sale  under  the  mortgage,  and  sell,  lease,  occupy,  and  manage  it,  being  at  ail 
times  accountable  for  the  proper  3|>erfonnance  of  their  trusts  does  not  create  a  ser- 
eral  trust  for  the  life  of  each  beneficiary,  or  other  trust  authorized  by  the  staiutes 
of  New  York,  and  on  the  purchase  of  the  property  by  such  persons  the  title  vests 
in  the  beneficiaries  as  tenants  in  common. 

9.  Same— AssioNMEKT  of  Interest — ^Enforcement  in  Equitt. 

An  executed  assignment  of  the  interest  of  one  of  the  beneflidaries,  for  a  consider- 
ation paid,  .will  be  upheld  in  equity,  though  it  is  not  under  seaL 

Appeal  from  special  term,  Saratoga  county. 

Action  for  partition  by  Leocadie  A.  Y.  Cassagne  against  James  M.  Marvin 
and  John  Tayler  Hall. individually,  and,  as  trustees,  etc.,  James  M.  Ostrander, 
and  others.  The  rights  of  the  parties  grow  out  of  the  agreement  set  out  in 
Cassagne  v.  Marvin,  1  K.  Y.  Supp.  590.  Defendant  Ostmnder,  who  was  al- 
leged to  be  a  shareholder,  answered,  denying  that  under  the  agreement  Eu- 
genia Roche,  plaintiff's  assignor,  became  vosted  with  any  legal  title  in  tlia 
premises;  and  averring  ttiat  a  valid  trust  was  created,  which  vested  the  title 
in  the  trustees  to  receive  the  rents  and  profits,  and  pay  the  shares  to  the  tiene- 
flciaries  during  their  respective  lives,  and  which  will  cease  in  respect  to  each 
beneficiary  on  his  death,  and  that  the  title  on  the  death  of  any  beneficiary  witl 
vest  in  his  heirs;  and  further  averring  that  Eugenia  Roche  is  living,  and  that 
ber  interest  was  inalienable  when  she  attempted  to  convey  to  plaintiff,  auJ 
that  plaintiff  derived  no  right  or  title  to  the  premises.  Plaintiff  demurred  to 
the  answer  for  not  stating  facts  constituting  a  defense.  The  special  term 
sustained  the  demurrer,  with  leave  to  answer  over,  and  Ostrander  appeals. 

By  Rev.  St.  N.  Y.  (7th  Ed.)  p.  2181,  §  55,  "express  trusts  may  be  created 
for  any  or  either  of  the  following  purposes:  (1)  To  sell  lands  for  the  benefit 
of  creditors;  (2)  to  sell,  mortgage,  or  lease  lands  for  the  benefit  of  legatet^;, 
or  for  the  purpose  of  satisfying  any  charge  thereon ;  (8)  to  receive  the  rents 
and  profits  of  lands,  and  apply  them  to  the  use  of  any  person  during  the  life 
of  such  person,  or  for  any  shorter  term,  subject  to  the  rules  prescribed  in  tlie 
first  article  of  this  title,  [relating  to  the  'Creation  and  Division  of  Estates;'] 
(4)  to  receive  the- rents  and  profits  of  lands,  and  to  accumulate  the  same,  for 
the  purposes  and  within  the  limits  prescribed  in  the  first  article  of  this  title." 

Argued  before  Leakned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

Wm.  A.  Piemon,  for  appellant.     Pond  tt  Braokett,  tor  respondent. 

Landon,  J.  In  Cassagne  t.  Marvin,  1  N.  Y.  Supp.  590,  we  expressed  the 
opinion  that  the  so-called  trust  created  by  the  instruments  set  forth  in  t)ii3 
complaint  is  not  a  valid  express  trust,  since  it  is  not  within  any  of  the  con- 
ditions for  which  express  trusts  are  authorized  by  the  statute.  Further  con- 
sideration of  the  agreements,  in  view  of  the  questions  now  presented,  confirm- 
the  views  there  expressi-d.  It  was  there  intimated  that  it  was  possible  ib.it 
the  trust  might  be  regarded  as  a  several  one  for  the  life  of  each  beni-ficiury. 
thus  rendering  the  life-estate  inalienable  by  the  beneflciHty,  and  the  remHindcr 
alienable.    It  was  not  necessary  for  the  purposes  of  the  former  case  to  bo.^ 
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at  such  was  the  true  construction.  The  appellant  asks  us  to  hold  so  now. 
iir  pr>  sent  examination  leads  to  the  conclusion  that  such  a  construction  can- 
>t  be  given  to  the  instruments  without  doing  violence  to  the  plain  intent  of 
e  parties  to  them.  The  result  is  that  the  title  to  the  premises  is  vested  in 
e  several  beneficiaries  or  shareholders  as  tenants  in  common. 
Respecting  the  assignment  by  Eugenia  Roche  to  the  plaintifl,  while  tlie 
w  requires  such  assignment  to  be  made  with  the  formalities  requisite  to  pass 
tie  to  real  estate,  equity,  no  doubt,  will  uphold  an  executed  assignment  upon 
msideration  paid,  though  not  under  seal.  Our  examination  of  the  case  sug- 
>st8  to  us  the  question,  not  made  upon  the  argument,  and  therefore  not  de- 
ded  by  us,  and  wliicli  may  or  may  not  be  necessary  to  be  considered  before 
le  flnail  disposition  of  tlie  case,  namely,  whetlier,  under  tlie  ngreements  un- 
ir  which  Marvin  and  Hail  became  the  purchasers,  they  were  simply  consti- 
ited  the  agents  of  the  owners  for  the  care  and  disposition  of  tlie  property, 
id  its  income  and  proceeds,  with  such  a  simple  power  of  attorney  for  the 
irpose  as  is  exempted  from  the  operation  of  the  Revised  Statutes  entitled 
Of  Powers,"  (1  Rev.  St.  marg.  p.  738,  §  134,)  or  whether  a  power  in  trust 
as  vested  in  them,  (1  Rev.  St.  marg.  p.  729.  |;§  58,  59.  74,  108,  119,  135; 
eermaru  v.  Burt,  78  N.  Y.  259.)  ^Neither  the  answer  of  the  defendant  nor 
le  brief  of  his  counsel  presents  this  question  in  either  of  its  aspects.  No 
iggestion  is  advanced  which  tends  to  make  the  answer  any  defense  to  the 
kuse  of  action  alleged  in  the  complaint.  We  affirm  the  interlocutory  judg> 
lent  sustaining  plaintiff's  demurrer,  with  costs,  with  the  usual  leave  to  an- 
ver  on  payment  of  costs.    All  concur. 


People  v.  Ballabd  et  al. 

(Supreme  Oowrt,  Special  Term,  New  York  County.    January  81, 1889.) 

CoBPORATioH— Actions  bt  Pboplb— Rboovbbt  of  Propbbtt— Equitt- 

Independentiy  of  statute,  a  court  of  equity  In  this  state  has  no  jurisdiction  at  the 
suit  of  the  people  to  compel  the  ofQcers  of  a  private  business  corporation  to  refund 
property  of  the  corporation  illegally  disposed  of. 
Sams — When  Maintaisabi^b— Public  and  Private  Cobpobations. 

Code  CavU  Proo.  N.  Y  art.  2,  Ut.  2,  o.  IS,  {  1781,  ("Actions  Relating  to  Corpora- 
tions, ")  provides  that  an  action  may  be  maintained  against  the  trustees  of  a  cor- 
poration to  compel  them  to  pay  over  to  the  corporation  the  value  of  property  dis- 
posed of  by  them  in  violation  of  their  duties.  By  seotion  1782  the  action  may  be 
brouRht  by  the  attorney  general  in  behalf  of  the  people,  or  by  a  creditor,  trustee, 
or  other  officer  of  the  corporation.  Section  1808  provides  that,  when  the  attorney 
general  has  good  reason  to  believe  that  an  action  can  be  maintained  by  the  people, 
he  must  bring  it,  etc.  Chapter  16,  tit.  1,  art.  6,  ("Actions  in  behalf  of  the  People, ") 
1 1986,  provides  that  when  an  action  is  bronght  by  the  attorney  general,  on  the  rela- 
tion of  a  person  interested,  the  plalntUt  must  allege,  and  the  title  of  the  action  show, 
that  the  action  is  bronght  on  relation.  By  section  1972,  upon  the  "  Commencement  of 
an  Action  to  Recover  Public  Property, "  the  title  to  the  property  vests  in  the  state. 
Held,  that  these  provisions  recognize  the  distinction  between  actions  to  protect 
public  rights  and  those  to  protect  private  rights ;  and,  as  the  state  has  no  interest 
In  the  property  of  private  business  corporations,  an  action  to  compel  the  trustees 
of  a  non-resident  corporation  to  pay  over  to  it  the  value  of  property  situated  in  an- 
other state,  which  they  have,  as  alleged,  unlawfully  transferred,  cannot  be  main- 
tained by  the  people. 

,  Same— Action  bt  Relator— Plbadino. 

The  fact  that  the  action  was  brought  on  the  rfilaUon  of  a  trustee  Is  insuffloient, 
where  neither  the  complaint  nor  the  title  of  the  action  shows  that  it  was  so 
brought. 

,  Samk— Failure  to  Show  Cause  of  Action. 

The  trustees  issued  stock  in  payment  for  property,  which  was  worth  much  more 
than  the  par  value  of  the  stook,  to  one  who  sold  it  for  several  times  its  par  value; 
the  trustees  not  being  in  any  way  interested  in  the  transaction,  except  to  authorize 
the  issue.  They  also,  in  good  faith,  conveyed  all  of  the  property  of  the  corporatioD 
to  another  corporation,  which  transfer  was  authorized  and  ratified  by  a  large  ma- 
jority of  the  stockholders.  Held  that,  if  the  state  could  maintain  the  aotlon,  no 
case  was  shown  for  the  interference  of  the  covu-:. 
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Action  by  the  people  against  William  J.  H.  Ballard  and  others.  Code  Civil 
Proc.  N.  y.  §§  1781, 1782,  referred  to  in  the  opinion,  are  as  follows:  "1781. 
Action  against  directors,  eto„  of  a  Corporation,  for  Misconduust.  An  action 
may  be  maintained  against  one  or  more  trustees,  directors,  managers,  or  other 
olBcers  of  a  corporallon,  to  procure  a  judgment  for  the  following  purposes, 
or  80  much  thereof  as  the  case  requires:  (1)  Compelling  the  defendants  to 
account  for  their  official  conduct  in  the  management  and  dis{M>sition  ot  the 
funds  and  property  committed  to  their  charge.  (2)  Compelling  them  to  pay 
to  the  corporation  which  they  represent,  or  to  its  creditors,  any  money,  and 
the  value  of  any  property,  which  they  have  acquired  to  themselves,  or  trans- 
ferred to  others,  or  lost,  or  wasted,  by  a  violation  of  their  duties.  1782.  By 
Whom  Action  tb  he  Brought.  An  action  may  be  brought,  as  prescribed  ia 
the  last  section,  by  the  attorney  general  in  behalf  of  the  people  of  the  stale; 
or,  except  where  the  action  is  brought  for  the  purpose  specified  in  subdivision 
third  or  fourth  of  that  section,  by  a  creditor  of  the  corporation,  or  by  a  trus- 
tee, director,  manager,  or  other  officer  of  the  corporation  having  a  general 
superintendence  of  its  concerns." 

Charles  IT.  Tabor,  Atty.  6en.,  and  J.  Langdon  Ward,  for  plaintiff.  Tread- 
toell  Cleveland  and  Joseph  H,  Choate,  for  defendants. 

iNORAnAH,  J.  This  action  is  brought  by  the  people  of  the  state  of  Kew 
York  against  the  defendants,  as  trustees  of  the  Spring  Valley  Hydraulic  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of  New  York,  and 
the  plaintiff  asks  judgment  that  the  defendant  trustees  should  be  severally 
decreed  to  pay  to  the  corporation  the  money  or  the  value  of  any  property  be- 
longing to  the  said  company  which  they  have  acquired  to  themselves  or  trans- 
ferred to  others,  or  lost  or  wasted  by  violation  of  their  duties;  that  each  of  the 
defendant  trustees  should  be  removed  from  his  oflBce  as  trustee  of  the  corpo- 
ration; and  that  a  receiver  of  the  corporation  should  be  appointed. 

The  first  question  presented  is  whether  the  plaintiff  has  established  any 
cause  of  action  Hgainst  the  defendants.  The  action  is  brought  by  the  people 
in  their  sovereign  capacity,  and  not  on  the  relation  of  any  one  whose  lights 
were  impaired  by  any  of  the  acts  of  the  trustees.  The  right  of  the  people  hy 
the  attorney  general  to  maintain  an  action  in  a  court  of  chancery  against  a 
private  corporation  was  presented  to  Chancellor  Kent  in  the  case  of  Attorn"}/ 
General  v.  Insurance  Co.,  reported  in  2  Johns.  Ch.  370;  and.  after  an  exhaustive 
«xamination  of  the  English  and  American  cases,  it  was  held  that  a  court  of 
equity  had  no  jurisdiction,  at  the  insistance  of  the  attorney-general,  to  super- 
intend the  conduct  of  corporations,  except  charitable  or  municipal  corpora- 
tions; and  this  principle  has  been  uniformly  approved  by  the  courts  of  this 
state.  In  the  case  of  People  v.  Railroad  Co.,  57  N.  Y.  162,  Johnson,  C,  in 
delivering  the  opinion  of  the  commission  of  appeals,  says:  "The  people  of  this 
state  Imve  no  general  power  to  invoke  the  action  of  the  courts  of  justice,  by 
suits  in  their  name  of  sovereignty,  for  the  redress  of  civil  wrongs  sustained 
by  some  citizens  at  the  hands  of  others.  When  they  come  into  court  as  plain- 
tiffs in  a  civil  action,  they  must  come  upon  their  own  right  for  relief  to  whicli 
they  are  themselves  entitled.  It  is  not  sufBcient  for  the  people  to  show  that 
wrong  has  been  done  to  some  one.  The  wrong  must  appear  to  be  done  to  the 
people  in  order  to  support  an  action  by  the  people  for  its  redress.  The  su.t 
now  before  us  seems  to  have  been  instituted  on  a  different  theory.  It  sfts 
foith  various  acts  as  wrongful  which  if  wrongful  affect  no  public  right. 
These  wrongs  are  wrongs  to  individual  citizens,  and  not  to  the  state,  and  are 
remediable  at  the  suit  of  the  parties  injured  only."  And  in  the  case  of  I'eoj>  t 
V.  TngenoU,  68  N.  Y.  16,  Allek,  J.,  Says:  "A  breach  of  duty  or  a  violation  of 
trust  by  the  trustees,  either  actual  or  threatened  and  impending,  la  at  ttie 
foundation  of  every  action  by  the  attorney  general  or  the  crown,  or  the  peo;>le 
as  sovereign,  and  essential  to  the  right  of  either  to  maintain,  as  well  as  to  tlie 
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right  of  a  court  of  equity  to  entertain  jurisdiction  of  a  suit  by  either  touch- 
ing property  and  funds  held  by  public  or  municipal  corporations  for  public 
use.  If  the  properly  of  a  corporation  be  illegally  interfered  with  by  corporap 
tion  officers  and  agents  or  others,  the  remedy  is  by  action  at  the  suit  of  the 
corporatiun,  and  not  by  the  attorney  general."  And  this  principle  has  been 
reaffirmed  by  the  court  of  appeals  in  the  case  of  People  v.  O'Brien,  reported 
in  18  N.  E.  liep.  692,  where  Rugee,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says:  "But  the  state  has  no  such  interest  and  has  no  greater  autliority 
to  intervene  in  the  litigation  of  controversies  between  individuals  and  cor- 
porations than  any  otiier  indifferent  party."  It  thus  appeai-s  that  in  this 
state  a  court  of  equity  had,  independently  of  the  statute  lierei^fter  considered, 
no  jurisdiction  at  the  suit  of  the  people  to  compel  the  officers  of  private  busi- 
ness corporations  to  refund  property  of  the  corporation  illegally  disposed  of. 
Plaintiff,  however,  claims  the  right  to  maintain  the  action  under  the  pro- 
visions of  sections  1781, 1782,  Code.  These  sections  are  re-enactments  of  sec- 
tions 33,  85,  art.  2,  tit.  4,  c.  8.  pt.  3,  2  Key.  St.  p.  462.  By  section  33  the  chan- 
cellor was  given  jurisdiction  over  the  directors,  managers,  and  other  trustees 
and  officers  of  corporations;  and  by  section  35  the  jurisdiction  conferred  by 
section  33  was  to  be  exercised  at  the  instance  of  the  attorney  general,  prose- 
cuting on  behalf  of  the  people  of  the  state,  or  at  the  Instance  of  any  creditor 
of  the  corporation,  or  any  director,  trustee,  or  other  officer  of  the  corporation. 
By  a  reference  to  the  revisers'  note  to  these  sections,  it  is  stated  that  the  flrst 
subdivision  of  section  33  is  intended,  in  connection  with  section  35,  to  give 
the  court  of  chancery  in  this  state  the  same  power  that  is  exercised  by  that 
court  in  England  in  cases  of  charitable  corporations  and  in  other  c.ises,  the 
possession  of  which  power  is  doubted  by  Chancellor  Kent  in  2  Johns.  Cli.  380; 
Attorney  General  v.  TtisuianceCo., — and  that  the  third,  fourth,  fifth,  and  sixth 
subdivisions  are  consequences  from  the  first.  It  would  therefore  appear  that 
the  object  of  the  provision  referred  to  was  to  give  to  the  court  of  chancery,  at 
the  suit  of  the  attorney  general,  the  power  over  charitable  and  municipal  cor- 
porations that  was  exercised  by  the  court  of  chancery  in  England.  It  is  clear 
that  the  court  of  chancery  in  England  had  no  jurisdiction  at  the  suit  of  the 
attorney  general  to  recover  property  of  private  corporations  illegally  disposed 
of  by  its  officers.  People  v.  Ingersoll,  58  N.  Y.  16,  and  cases  there  cited. 
On  the  enactment  of  the  Code  of  Civil  Procedure  these  provisions  were  in- 
serted as  article  2,  tit.  2,  c.  15,  Code.  Title  2  pertains  to  "Actions  Relating 
to  Corporations,"  and  article  2  is  headed  "Judicial  Supervision  of  a  Corpora- 
tion and  of  the  Officers  and  Members  Thereof."  Chapter  16  of  the  Code  con- 
tains the  provisions  authorizing  actions  in  behalf  of  the  people  of  the  state, 
and  special  proceedings  instituted  in  their  behalf  by  state  writ.  These  pro- 
visions apply  to  cases  in  which  the  state  is  interested.  Article4  of  that  title  pro- 
vides for  the  recovery  by  the  state  of  money  belonging  to  the  state,  and  to  muni- 
cipal or  other  public  corporations;  and  this  right  is  given  to  the  people  without 
regard  to  the  corporations,  and  contains  provisions  regulating  the  disposition 
of  property  recovered,  so  that  the  same  might  be  applied  to  tlie  uses  and  pur- 
poses for  whicli  said  property  was  raised  and  procured.  By  section  1986  it  is 
provided  that  where  an  action  is  brought  by  the  attorney  general  as  prescribed 
in  that  title,  on  the  relation  or  information  of  a  person  having  an  interest  in 
the  question,  the  plaintiff  must  allege,  and  the  title  of  the  action  must  show, 
that  the  action  is  brought  upon  the  relation  of  that  person.  The  distinction 
is  there  maintained  between  actions  which  are  to  be  brought  by  the  people  to 
enforce  their  rights  and  protect  public  property  and  interests,  and  actions 
brought  for  the  protection  of  private  rights,  and  for  the  recovery  for  wrongs 
done  to  individuals.  In  one  case  the  people  sue  in  their  own  right,  and  to 
enable  them  to  maintain  an  action  against  officers  of  municipal  or  other  public 
corporations  who  have  misapplied  corporate  property.  Section  1972  provides 
that,  upon  the  commencement  by  the  people  of  an  action  to  recover  such  prop- 
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erty,  tho  entire  cause  of  action,  including  the  title  to  the  property  in  respect 
to  which  this  action  is  brought,  shall  become  vested  in  the  people  of  the  state. 
In  respect  to  actions  authorized  by  section  1781,  however,  tliere  is  no  such 
provision.  No  interest  in  the  property  of  private  corporations  is  given  to  the 
people.  Such  property  ia  owned  by  the  corporation,  and  its  creditors  and 
stocliholderB.  They  have  the  right  to  control  its  disposition,  and  to  recover 
it,  if  misapplied;  and  this  right  is  protected  by  the  constitution,  and  when 
the  statute  says  that  an  action  ui.iy  be  maintained  to  recover  property  misap- 
plied by  the  otficers  of  a  corporation,  or  to  prevent  and  set  aside  the  alienation 
of  such  property,  contrary  to  the  provisions  of  law,  by  the  attorney  general, 
in  the  name  of  the  people,  or  by  a  creditor,  trustee,  or  other  officer  of  the  cor- 
poration, it  would  appear  to  have  been  the  intention  of  the  legislature  to  vest 
such  a  cause  of  action  in  the  people,  where  they  have  in  tlieir  sovereign  capac- 
ity an  interest  in  the  application  of  such  property  to  the  corporate  use,  and 
where  the  people  have  no  such  interest  in  tlie  corporation  or  the  individual 
whose  propierty  has  been  or  is  about  to  be  misapplied,  and  who  is  interested 
in  the  redress  of  the  wrong. 

Assuming  that  the  conveyance  of  the  property  of  tlie  defendant  corporation 
to  the  California  corporation  was  unlawful,  what  interest  have  the  people  of 
the  state  in  preventing  it?  The  property  itself  was  entirely  in  the  state  of 
Ctdifomia.  The  defendant  corporation  owned  no  property  in  this  state,  and, 
if  the  stockholders  and  creditors  had  subsequently  ratiQed  the  acts  of  the  trus- 
tees, there  would  have  been  no  one  to  complain.  Yet,  if  tlie  people  are  allowed 
to  maintain  this  action,  the  trustees  would  be  compelled  to  pay  to  the  corpo- 
rations the  value  of  the  property  which  they  transferred,  although  not  one  of 
those  interested  in  it  had  asked  for  such  relief.  In  this  action  the  plaintiff 
claims  that  the  value  of  all  the  property  conveyed  shall  be  paid  to  the  corpo- 
ration by  the  trustees;  yet  a  very  large  majority  of  the  stockholders  voted  to 
authorize  the  conveyance  before  it  was  made,  and  since  the  conveyance  was 
made  a  still  larger  majority  have  ratified  the  action  of  the  trustees  by  sur- 
rendering the  stock  in  the  defendants'  corporation,  and  accepting  stock  in 
the  Calil'urnia  corporation.  Section  1808  of  the  Code  is  opposed  to  the  claim 
tliat  it  was  intended  to  give  the  attorney  general  the  power  to  institute  ac- 
tions to  control  the  trustees  and  directors  of  private  corporations  in  the  man- 
agement and  di^sposition  of  the  corporate  property.  It  is  there  provided  that 
where  the  attorney  general  had  good  reason  to  believe  that  the  action  can  be 
maintained  on  t>ehalf  of  the  people  of  the  state,  as  prescribed  in  tiie  title,  he 
must  bring  an  action  accordingly.  He  is  not  directed  to  bring  the  action 
when  the  wrongful  acts  have  been  done  that  give  a  cause  of  action,  but  only 
where  an  action  on  behalf  of  the  people  can  be  maintained;  and  in  a  c:ise 
where  the  action  can  be  brought  by  the  people,  and  where  a  creditor,  stock- 
bolder,  director,  or  trustee  of  the  corporation  applies  to  the  attorney  general 
for  that  purpose,  the  attorney  general  must  then  bring  the  action,  if  he  has 
good  reason  to  believe  that  it  can  be  maintained;  but,  where  such  application 
is  made,  section  1986  applies  thereto,  and  to  the  action  brought  in  pursuancet 
thereof.  And  that  section  requires  the  complaint  to  allege  and  the  title  to 
show  that  the  action  is  brought  upon  the  relation  of  the  pei-son  giving  the  in- 
formation. This  latter  provision  applies  to  the  relief  provided  for  in  snlyii- 
visions  3  and  4  of  section  1781,  and  it  appears  that  this  action  was  brought 
upon  the  information  of  Mr.  Post,  and  neither  the  complaint  nor  the  title  of 
the  action  shows  that  the  action  was  brought  upon  his  relation. 

I  do  not  think,  therefore,  that  the  plaintiff  has  shown  any  cause  of  action 
against  the  defendant  trustees  to  compel  them  to  restore  or  pay  to  the  corpo- 
ration any  property  that  lias  been  transferred  to  others,  and,  not  having 
joined  the  person  upon  whose  information  they  commenced  the  action  as  re- 
lator, they  cannot  have  judgment  removing  the  trustees.  There  is  no  neces- 
sity for  the  intervention  of  the  people  to  redress  any  wrong  done  to  the  de- 
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fendant  corporation,  or  its  stockholders  or  creditors.  Mr.  Post  himself  is  a 
trustee  of  the  defendant  corporation,  and  lie  has  a  cause  of  action  under  sec- 
tion 1781  if  the  defendants  have  violated  their  duty,  and  any  stoclsholder  has 
at  common  law  the  right  of  action  for  any  damage  which  he  has  sustained  by 
reason  of  any  illegal  acts  of  the  trustees.  ProthUigham  v.  Barney,  6  Hun, 
371;  Taylor  v.  Earle,  H  Hun.  1.  These  provisions  of  the  statute  have  been 
in  force  for  upwards  of  50  years,  and  with  the  exception  of  one  case  {People 
V.  Bruff,  9  Abb.  N.  C.  153)  no  action  of  this  character  has,  so  far  as  appears, 
ever  been  brought  by  the  attorney  general ;  and  although  the  provisions  of 
the  Kevised  Statutes  were  not  expressly  referred  to  in  the  opinion  of  the  com- 
mission of  appeals  in  the  case  of  People  v.  Hailroad  Co.,  supra,  they  were  in 
force  at  the  time  the  case  was  decided. 

Nor  do  I  think,  on  the  facts  of  tliis  case,  even  if  the  people  had  the  right  to 
sue,  that  the  plaintiff  has  made  out  a  case  to  justify  the  interference  of  the 
court.  The  plaintiff  claims  that  three  acts  of  the  defendant  were  a  fraud 
upon  the  corporation:  First,  in  the  issue  to  the  investment  company  of  the 
stuck  of  the  defendant  corporation  for  the  property  conveyed  to  it;  second,  in 
maliing  the  agreement  of  June,  1881;  and,  third,  the  Qnal  conveyance  of  all 
the  property  to  the  California  corporation.  As  to  the  original  issue  of  stock, 
I  think  the  evidence  fails  to  show  these  defendants  guilty  of  any  fraud  or  ille- 
gal act.  The  stock,  amounting  to  the  par  value  of  8200,000,  was  issued  in 
payment  of  property  purchased,  for  which  it  was  conceded  the  investment 
company  paid  upward  of  $800,000  in  cash;  and  the  fact  that  the  invest- 
ment company  bad  sold  to  other  persons  a  portion  of  the  stock  issued  to  de- 
fendant at  a  price  largely  in  excess  of  its  par  value  might  be  a  fraud  upon  tlie 
purchaser  of  the  stock,  but  it  certainly  was  no  fraud  upon  the  defendant  cor- 
poration. That  the  corporation  obtained  property  that  was  at  the  time  of  a 
much  greater  value  than  the  par  value  of  the  stock  issued  must  be  conceded, 
and  the  fact  that  the  investment  company  obtained  subscriptions  for  tlie  stock 
at  a  price  netting  several  times  its  par  value  is  of  itself  proof  that  the  defend- 
ant corporation  received  ample  consideration  for  its  stock.  It  does  not  appear 
that  any  of  the  defendants  had  anything  to  do  with  tlie  issue  of  the  stock  to 
the  investment  company,  except  to  authorize  the  president  of  the  defendant 
corporation  to  issue  the  stock  in  payment  for  the  property  purchased ;  and  of 
that,  if  it  may  be  said  that  tiie  president  of  the  defendant  corporation  com- 
mitted a  fraud  upon  tlie  corporation  by  issuing  the  stock  for  the  property  sub- 
ject to  s  mortgage  of  $100,000,  there  is  no  evidence  to  justify  the  court  in 
iiolding  any  of  the  defendants  in  this  action  responsible  for  his  act  in  issuing 
the  stock.  So  far  as  the  agreement  of  June,  1881,  is  concerned,  I  think  the 
evidence  fails  to  show  any  damage  to  the  defendants'  corporation.  It  is  clear 
that  the  defendants  acted  in  entire  good  faith  in  making  the  contract,  suppos- 
ing it  would  be  to  the  advantage  of  the  corporation,  and  the  agreement  was 
shortly  afterwards  abrogated.  The  transfer  of  all  the  corporate  property  to 
:lje  California  corporation  presents  a  more  serious  question.  It  appears,  how- 
ever, to  have  been  adopted  by  the  trustees  in  good  faith,  as  being  in  their 
>pinion  the  only  plan  that  would  prevent  the  defendant  corporation  from  los- 
ng  its  property,  and  those  interested  in  it  from  losing  all  they  had  invested. 
it  was  ratified  l^y  a  large  majority  of  the  stockholders,  and  there  is  no  suspi- 
;ion,  even,  that  the  trustees  or  ofiScers  of  the  corporation  who  carried  it  out 
cceived  any  personal  advantage  by  the  transaction.  The  transfer  was  not 
roid,  but  voidable  only,  at  the  election  of  the  corporation  or  creditors.  It 
.vould  be  extremely  unjust  to  compel  the  directors  to  pay  to  the  defendant 
»ri>oratioii  the  value  of  the  property  when  a  large  majority  of  the  stockhold- 
irs.  by  assenting  to  the  transfer,  would  be  estopped  from  denying  its  validity. 
)n  the  whole  case  I  think  plaintiff  has  failed  to  make  out  a  cause  of  action 
i^ainstthe  defendant,  and  that  the  defendant  should  have  judgment,  with 
osts. 

■<.3n.  Y.s.iio.  10 — 54 
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Hehheb  «.  HrSTACE. 
(Supreme  Court,  Oeneral  Term,  First  Department.    January  88, 1880.) 

Ybnoob  and  Vbndbb — ^Rights  and  Remedies — Dbfeotivb  Titlb — KoBTOAsa  Saxb. 
Under  Code  Civil  Proc.  N.  Y.  S  2893,  declaring  that  in  fore<dOBtlr«  by  adrertlse- 
ment,  if  the  property  oonBist-s  of  two  or  more  distinct  lots,  they  must  M  sold  sep- 
arately, and  as  many  only  shall  be  sold  as  are  necessary  to  satisfjr  the  wnouot  due, 
.  a  sale  of  several  distinct  lots  as  a  whole  confers  such  a  doubtful  tiUe  that  one  sub- 
sequently agreeing  to  purchase  a  part  of  the  property  from  another  who  derives  his 
right  though  such  sale  is  not  obliged  to  complete  his  contract,  but  may  recover  the 
amount  paid  thereon,  where  it  is  not  shown  that  the  sale  of  the  whole  was  neoes- 
sary  to  discharge  the  amount  due. 

Appeal  from  special  term,  Ifew  York  county. 

Action  by  F  A.  Uemmer  against  W.  A.  Hostace.    Defendant  appeals. 
Argued  before  Van  Bkunt,  P.  J.,  and  Beady  and  Macombkk,  JJ. 
Walter  S.  AlUrton,  for  appellant.    James  C.  De  la  Mare,  for  respondent. 

Bradt,  J.  This  action  was  brought  by  the  plaintiff  to  recover  danutgea 
tor  the  failure  of  the  defendant  to  perform  a  contract  of  conveyance  to  the 
plaintiff  of  certain  real  propeity  in  the  Twenty-Third  ward  of  thia  city.  The 
plaintiff  Inaista  that  the  defendant  cannot  give  a  good  title  for  the  reason  that 
be  derives  his  from  a  purchase  under  foreclosure  proceedings  by  advertise- 
ment and  the  sale  of  the  premises  covered  by  tlie  mortgage  in  one  parcel,  when 
they  were  in  fact  distinct  parcels,  and  should,  under  the  provisions  of  law. 
have  been  sold  separately.  The  premises  iu  question  were  part  of  lot  Xo. 
218,  as  indicated  upon  a  map  of  the  village  of  Melrose  South.  One  Sich- 
ling,  the  then  owner,  made  three  several  mortgages  to  the  defendant,  cover- 
ing the  premises  and  other  property,  describing  them  as  "all  tliose  three  cer- 
tain lots  known  and  distingviishal  by  the  numbers  212, 218,  and  214,  on  a  map 
entitled  'Map  of  the  Village  of  Melrose  South,' etc.,  and  which  said  lots, 
when  taken  together,  are  bounded  and  described  as  follows,"  etc.  It  appears 
that  at  the  time  of  making  the  mortgages  there  were  on  the  premises  described 
in  the  complaint  two  buildings, — one  a  four-story  brick  store,— and  a  two- 
story  frame  house,  both  buildings  being  on  lot  218,  already  mentioned,  but 
having  no  connection  with  each  other,  and  occupied  by  different  parties.  It 
also  appears  that  Sichling  died  seised  of  the  premises,  but  subject  to  the  mort- 
gages mentioned,  on  the  16th  day  of  August,  1875,  leaving  a  will,  the  pro- 
visions of  which  it  is  not  necessary  to  state,  but  from  which  it  appeared  that 
in  disposing  of  his  estate  he  included  in  the  objects  of  his  bounty  bis  sou, 
Herman  Sichling,  who,  from  the  record,  appears  then  to  have  been  about  five 
years  and  five  months  of  age,  and  who  was  consequently  an  infant  at  the  time 
the  defendant  acquired  title,  namely,  in  1881.  In  the  map  of  Melrose  South, 
to  which  reference  has  been  made,  the  three  lots  are  distinctly  parceled  out 
which  were  covered  by  the  mortgages,  to  which  reference  has  also  been 
made;  lots  213  and  214  being  59  feet  2|  inches  front,  each,  on  Coitlandt 
avenue,  and  lot  212  being  50  feet  front  on  Denman  street,  now  One  Hun- 
dred and  Fiftieth  street;  and  the  mortgage  upon  the  foreclosure  of  which 
the  defendant  acquired  title  describes  the  premises  as  "all  those  three  cer- 
tain lots,  pieces,  or  parcels  of  land  known  and  dlstingnished  by  the 'num- 
bers 212,  213,  and  214,  on  tlie  map  of  the  village  of  MelixMe  South,  and 
wliich  lots,  when  taken  together,  were  bounded  and  described  as  follows, " 
etc.  On  these  facts  the  question  presented  in  limine,  as  suggested  by 
iNORAnAM,  J.,  in  liis  opinion,  was,  is  there  a  reasonable  doubt  as  to  thf 
vendor's  title,  such  as  to  affect  the  value  of  the  property,  or  interfere  with 
its  sale  to  a  reasonable  purchaser?  And  this  inquiry  springs  from  the  well- 
established  rule  tliat  the  purchaser  of  real  estate  is  entitled  to  a  g^ood,  mark- 
etable title,  free  from  all  reasonable  doubt.  Church  Home  v.  Thomp»'ni, 
15  N.  £.  Rep.  193;  Hellreigel  v.  Manning,  97  K.  Y.  56;  Jordan  v.  PoUlon, 
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77  N.  T.  518;  Brooklyn  v.  Armstrong,  45  TS.  Y.  284;  Fleming  v.  Bnifthamr 
100  X.  T.  9,  2  N.  £.  Kep.  905.    The  premises,  as  \re  have  seen  frum  the  map- 
of  Melrose  tSouth,  and  in  (he  description  in  tlie  mortgages,  especially  when 
considered  with  reference  to  the  distinct  tenements  and  their  oocnpation  bjr 
different  pei-sons,  appeared  beyond  doubt  to  be  separate  and  distinct  parcelSr 
and  thus  to  have  been  within  the  prohibition  contained  in  the  provisions  of 
the  Code,  g§  1678,  2398.     These  sections  were  designed  to  prevent  the  un- 
necessary sale  or  sacriflce,  or  both,  of  property  mor%aged, — a  circumstance 
which  would  doubtless  occur,  were  it  not  for  these  beneflcent  provisions  of 
law,  still  continued,  by  which  apparently  well-laid  schemes  are  frustrated.- 
Section  1678,  which  is  designed  to  provide  for  judicial  sales,  declares  that,  if 
the  property  consists  of  two  or  more  distinct  buildings,  farms,  or  lots,  they; 
sliall  be  sold  separately,  unless  otherwise  ordered  by  the  conrt.     Wallaoe  t.- 
Feely,  61  How.  Pr.  225;  affirmed,  88  N.  Y.  646.    It  has  been  held  that  thi»- 
section  was  directory,  but  subsequently,  and  by  chapter  682  of  the  Laws  of 
1881,  that  section  was  amended  by  substituting  the  word  "shall"  for  "must,""" 
and  this  would  seem  to  be  an  indication  on  the  part  of  the  legislature  to  ob^ 
viate  the  construction  which  has  been  placed  on  the  word  "must"  by  pro- 
nouncing it  to  be  directory  merely  in  lis  effect.    Section  2<393,  which  is  on& 
of  the  sections  relating  to  foreclosure  by  advertisement,  declares  that,  if  the' 
property  consists  of  two  or  more  distinct  farm$i,  tracts,  or  lots,  they  must  be 
sold  separately;  but  has  the  further  provision,  "and  us  many  only  of  the  dis- 
tinct farms,  tracts,  or  lots  shall  be  sold  as  it  is  necessary  to  sell  in  order  to- 
satisfy  the  amount  due  at  the  time  of  the  sale,  and  the  costs  and  expenses  al- 
lowed by  law.    Although  the  word  "must"  is  used  in  this  section,  and,  if  its- 
effect  were  to  be  construed  in  view  of  the  decision  to  which  reference  has  beea 
made,  it  would  be  necessary  to  declare  it  directory,  such  a  conclusion  would 
not  be  justified,  taking  the  whole  context  of  the  section  into  consideration., 
and  from  which  it  is  manifest  that  it  was  intended  to  be  absolute  and  manda- 
tory, as  evidenced  by  tlie  prohibition  of  the  sale  of  any  more  of  the  farms,, 
tracts,  or  lots  than  necessary  to  satisfy  the  amount  due  at  the  time  of  the  sale. 
The  section,  it  may  be  said  with  great  propriety,  is  not  only  mandatory,  but 
prohibitory,  its  whole  context  considered  together.    There  is  nothing  upon 
the  record  to  show  that  the  sale  of  the  entire  property,  represented  as  it  was 
on  maps  and  by  description  in  the  mortgages  to  consist  of  distinct  and  sep- 
arate parcels,  was  necessary  to  reiilize  and  discharge  the  amount  due  at  the 
time  of  the  sate,  and  tliis  is  an  indispensable  fiictor  in  the  defendant's  title. 
It  became  necessary  for  him  to  establish  the  fact  that  the  prohibition  of  a  re- 
dundant sale  did  not  apply  to  the  proceedings  under  which  he  acquired  title. 
It  is  not  necessary  in  this  case  to  determine  wtiether  the  sale  was  void  or 
uot  when  we  have  reached  the  point  establishing  a  doubtful  title  under  the 
authorities  to  which  reference  has  been  made;  and  therefore,  in  the  adminis- 
tration of  Justice,  it  becomes  our  duty  to  declare  the  purchaser  relieved  from 
'lis  obligation  to  connplete  his  purchase,  and  in  soch  an  action  ae  this  to  de- 
clare the  plaintiff  entitled  to  recover.    However  conclusive  a  Judgment  may 
pe  where  all  the  parties  are  before  the  tribunal  pronouncing  it,  the  i-onrt  stands 
11  quite  a  different  attitude  where  it  is  called  upon  to  compel  a  purchaser  to- 
.ake  title  under  a  judicial  sale,  who  asserts  that  there  are  outstanding  rights^ 
ind  interests  not  cut  off  or  concluded  by  the  judgment  under  which  the  sale 
vas  made.    The  objection  may  involve  a  mere  qaestion  of  fact,  or  it  may  in- 
rolve  a  pure  question  of  law  upon  undisputed  facts.    The  pnrchaser.  how- 
^ver,  is  entitled  to  a  marketable  title.    A  title  open  to  a  reasonable  doubt  i» 
lot  a  marketable  title,  and  the  court  cannot  make  it  soch  by  passing  apon  an- 
'bjeetion  depending  npon  a  disputed  question  of  fact  or  a  doubtful  qaestion^ 
if  law,  in  the  absence  of  the  party  in  whom  the  outstanding  right  was  vested. 
■i'leming  v.  BurrHiam,  supra.     There  is  nothing  to  show  that  the  infant  heir- 
<t  the  onortgagor  hereinbefore  mentioned,  and  who  has  not  yet  arrived  at  ma- 
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turity,  is  cut  off  by  any  proceeding  from  his  right  to  assail  the  defendant's 
title, — to  challenge  it  by  reason  of  the  alleged  invalid  sale  herein  considered. 
The  case  of  Insurance  Co  v.  Branson,  reported  in  22  N.  T.  Wkly.  Dig.  452. 
and  upon  which  the  appellant  relies  with  great  cohfldence,  is  not  controlling; 
herein  upon  the  question  presented  in  regard  to  the  sale  of  the  premises  as 
one  parcel.  In  that  case  the  mortgaged  premises  consisted  of  10  city  lots  ly- 
ing contiguous  to  one  another,  and  separated  only  by  imaginary  lines.  In  this 
case,  as  we  have  seen,  the  lines  dividing  the  lots  were  distinct,  palpable,  not 
imaginary,  and  were  characterized  by  different  tenements,  and,  as  we  have 
suggested,  and  as  has  also  been  suggested,  intended  by  the  mortgagor  to  be 
regarded  as  separate  and  distinct  parcels  when  the  mortgage  was  executed. 
For  these  reasons,  in  addition  to  those  assigned  by  the  justice  in  the  court  be- 
low, we  think  the  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  (concurring.)  The  question  presented  seems  to  be  the 
same  as  that  in  the  case  of  a  decree  of  foreclosure  expressly  requiring  the 
premises  to  be  sold  separately.  A  purchaser  was  asked  to  take  title,  the 
premises  having  been  sold  together  in  plain  violation  of  the  terms  of  the  de- 
cree. The  statute  is  the  decree  under  which  the  sale  is  had,  and  its  due  claim 
must  be  followed. 

Maoohbeb,  J.,  concurs. 


KiBBB  et  al.  V.  Hebman  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    Jannwy  98. 18S9.) 

Attachjcbnt— Affidavits — Sufficienct — ^Avbbmbnt  of  Faotb. 

AfBdavits  for  attachment,  on  the  grovmd  that  defendants  disposed  of  their  prop- 
erty with  intent  to  defraud  creditors,  stated  that  defendants  were  engaged  In  man- 
ufacturing cloaks ;  that  they  obtained  credit  by  representing  that  they  were  amply 
responsible,  had  a  large  surplus,  and  could  soon  pay  their  debts;  that  ft  was  no  part 
of  defendants'  business  to  sell  cloth,  but  that  they  sold  large  quantities  at  less  than 
cost  prices ;  that  they  had  very  recently  received  a  large  payment  of  money  there- 
for, and,  as  affiants  believed,  had  appropriated  it  to  their  own  use,  with  Intent  to 
prevent  it  from  being  applied  to  their  debts.  Held,  that  the  affidavit*  were  fatalh 
defective  as  statlug  conclusions  and  inferences  based  on  surmise,  without  aUeglug 
facts  to  justify  them. 

Appeal  from  special  term.  New  York  county. 

Henry  R.  Kibbe  and  others  obtained  an  attachment  against  Boealie  Herman 
and  another  on  the  ground  of  fraudulent  disposition  of  defendants'  property. 
From  an  order  refusing  to  vacate  the  attachment  Henry  S.  Manning,  defend- 
ants' receiver,  appeals. 

Argued  before  Van  Beunt,  P.  J.,  and  Brady  and  Macomber,  J  J. 

H.  A.  Root,  for  appellant.     Blumensiiel  &  Hirsch,  for  respondents. 

Brady,  J.  The  attachment  in  this  case  was  issued  on  the  ground  tiiat  the 
defendants  had  fraudulently  disposed  of  their  property  with  intent  to  de£rau>i 
their  creditors.  Tlie  motion  to  vacate  it  was  made  upon  the  papers  upon 
which  it  was  granted.  Three  affidavits  were  presented  for  the  consideration 
of  the  court, — one  of  them  made  by  Edward  J.  Chaffee,  another  by  JL.ionel  It. 
Geisenberger,  and  the  other  by  .John  J.  Morris.  Mr.  Chaffee,  one  of  the  plHin- 
titTs,  states  that  prior  to  the  2d  May,  1887,  the  defendants  were  engiiged  in 
the  business  of  manufacturing  cloaks,  etc.,  in  this  city;  that  the  defendant 
Rosalie  Herman  was  represented  by  her  husband,  Isadore  Herman,  who  con- 
ducted the  transactions  on  her  behalf  with  the  firm;  that  on  the  20th  uf 
April,  1887,  Isadore  called  on  him,  and,  stating  that  he  was  a  little  short 
of  funds,  requested  that  a  check  dated  aheiid  be  accepted  for  the  amount  ot 
the  bill  then  due;  that  Isadore  then  stated  that  the  defendants  were  amply  re- 
sponsible, doing  a  good  business,  and  that  it  was  a  simple  matter  of  accom- 
modation to  have  the  payment  of  the  bill  in  quration  postponed  for  a  day  or 
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two,  as  th^  bad  more  pressing  obligations  to  meet;  and  this  representation 
so  made  seems  to  have  been  the  keynote  of  the  application  for  the  atbtchment. 
He  farther  stated  that  they  consented  and  accepted  the  check  dated  ahead; 
that  subsequently,  and  on  or  about  the  25th  of  April,  another  bill  of  goods 
matured,  and  Isadore  again  called,  and,  stating  that  the  defendants  had  more 
than  enougli  assets  to  pay  all  their  debts,  and  a  large  surplus  besides,  and  that 
by  the  1st  of  May  they  would  be  in  ample  funds  to  meet  their  obligations,  re- 
quested that  one  check  should  be  given  for  the  amount  of  both  bills,  and  the 
request  was  granted.     Isadore  further  requested  that  the  check  dated  April 
30th  should  be  deposited  in  the  plaintiffs'  bank  on  the  afternoon  of  that  day, 
then  stating  it  would  be  positively  paid  on  the  following  Monday.    It  also  ap- 
pears that  the  check  was  duly  presented,  and  not  paid,  and  that  on  the  2d  of 
May  the  sheriff  of  this  county  took  possession  of  the  defendants'  store  under 
executions  issued  upon  four  several  judgments.    It  is  further  stated  that  the 
business  of  the  defendants  was  that  of  manufacturing  cloaks,  and  the  mode 
of  doing  it  was  to  buy  the  cloth,  etc.,  and  manufacture  the  same,  and  that  it 
was  no  part  of  their  business  to  sell  doth  purchased  by  them,  except  as  man- 
ufactured goods.     The  affiant  then  charges  that  the  defendants,  as  he  verily 
believes,  to  fraudulently  dispose  of' their  property,  within  the  then  past  month 
sold  large  quantities  of  merchandise  to  the  firm  of  Charles  Rosenberg  &  Co. 
at  less  than  cost  prices;  and  that  they  had  an  arrangement  with  the  Brm  of 
Victor  &  Achelis,  a  commission  house  doing  business  in  this  city,  by  which 
they  consigned  merchandise  manufactured  by  them  to  that  Arm,  for  sale,  and 
received  advances  on  account  thereof;  that  as  late  as  Saturday,  April  30th, 
on  which  day  the  defendants  offered  to  allow  judgment  to  be  taken  against 
them  in  favor  of  Flora  Daniels,  the  defendants  received  a  large  payment  of 
money  on  account  of  merchandise  so  consigned  to  the  firm  of  Victor  &  Ache- 
lis, the  amonnt  of  which  he   is   unable  to  give.     He  then  avers  that  the 
money  thus  received  has  not  been  applied  by  the  defendants  to  the  payment 
of  their  just  debts,  as  far  as  he  can  ascertain,  and  that  he  verily  believes  that 
the  same  has  been  appropriated  by  them  to  their  own  use,  with  intent  tiiereby 
to  prevent  the  same  from  being  applied  to  the  payment  of  their  bona  flde 
debts.     He  then  charges  that,  in  view  of  the  statements  made,  the  defendants 
had  ample  assets  with  which  to  meet  all  their  debts,  and  a  surplus  liesides, 
and  from  the  fact  that  within  a  week  after  making  such  statements  they  pro- 
cured judgments  to  be  taken  against  them,  and  having  no  funds  on  band  to 
meet  the  check  given  to  the  plaintiffs,  and  not  having  suflered  any  extraor- 
dinary loss  in  the  mean  time  by  fire,  robbery,  etc.,  they  had  removed  and  dis- 
posed of  their  property  with  intent  to  defraud  their  creditors.     The  substan- 
tial part  of  this  affidavit  would  be  very  profitable,  doubtless,  in  an  application 
for  an  order  of  arrest;  but  it  does  not  contain  evidence  establishing  the 
fraudulent  disposition  of  property,  which  is  essential  to  the  maintenance  of 
an  attachment.     There  are  charges  and  conclusions,  but  they  are  argument- 
ative or  Inferential,  resting  upon  surmise,  and  not  upon  facts  justifying  them, 
and  are  therefore  wholly  insufficient.     Tlie  affidavit  of  Geisenberger  has  no 
greater  strength  in  the  respect  named.    For  example,  he  says  a  sum  of  mone}' 
was  received  from  Vietor  &  Achelis,  the  exact  amount  of  which  he  is  unable 
to  give,  and  that,  as  far  as  he  could  ascertain,  was  not  applied  by  the  defend- 
ants to  the  payment  of  their  just  debts,  and  tie  believes  the  same  wiis  appro- 
priated to  their  own  use,  with  the  intention  of  preventing  the  payment  of 
tlieir  bona  flde  debts.     It  may  be  liere  remarked  in  passing  tliat  the  absence 
of  assets  to  meet  maturing  demands,  the  presence  of  which  was  expected  on 
account  of  the  statements  made  in  reference  to  their  existence,  may  result 
from  the  falsity  of  the  statement  that  such  assets  were  in  the  possession  of 
the  defendants.    These  representations,  as  before  said,  seem  to  have  l)een  the 
controlling  feature  of  the  application  affecting  the  mind  unfavorably,  and 
more  readily  leading  to  the  conclusion  that  property  was  really  possessed  by 
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them  and  fxaudulantl/  appropriated.  The  affidavit  of  Morris  contains  an  ac- 
-oount  of  conduct  on  the  part  of  Isadore  Herman,  in  reference  to  tlie  debt 
<due  to  bis  Om,  kindred  to  tliat  given  by  Mr.  Ctiaffee,  in  wiAcb  he  distinctlj 
states  that  be  relied  upon  ttie  representationa  of  Isadore,  and  accepted  from 
the  defeadaols  a.  check  dated  May  2,  1887,  which  was  presented  and  dishon- 
ored. He  repeats  the  cliarge  as  to  the  business  of  the  defendants,  and  tliat  it 
was  no  part  of  it  to  sell  cloth  and  materials  purchased  by  them  in  the  market; 
And  then  avers  as  his  belief  that  Uie  defendants  fraudulently  disposed  of  their 
property,  and  sold  large  quantities  of  merchandise  to  Rosenberg  &  Co.  at  less 
than  cost  price.  Ha  also  alleges,  in  view  of  the  statements  made  by  Isadore, 
that  the  defendants  liad  ample  assets  with  which  to  meet  their  debts,  and  a 
surplus  besides.  So  that  his  affidavit  can  only  be  regarded  as  cumulative  evi- 
dence of  the  statements  made  in  the  affidavit  of  Cha&ee,  and  add  nothing  to 
its  force.  It  will  be  observed  tliat  tliese  charges  are  predicate  of  the  truthful- 
ness of  the  statements  made  by  Isidore  Herman, — a  criticism  to  be  indulged 
4ipon  the  kindred  charges  made  in  the  affidavit  of  Chaffee. 

We  have  iield  in  the  case  of  Fleitmann  v.  Sickle,  and  Csesar  v.  Same,  13 
IS.  Y.  St.  Rep.  899.  that  in  applications  of  this  cfaaractar,  where  diarges  of 
fraudulent  representation  and  fraudulent-appropriation  of  property  are  min- 
gled, the  attachment  will  not  be  upheld  unless  over  and  above  the  charge 
•of  fraudulent  representations  it  appears  t^at  the  ground  upon  wfaicdi  the  at- 
tachment was  granted,  namely,  the  fraudulent  appropriation  of  property  to 
-defeat  creditors,  is  sustained  by  satisfactory  evidence.  In  these  cases  the 
starting,  if  nut  the  oontrolling,  point  was  the  misrepresentation  of  the  defend- 
ant as  to  his  Indebtedness,  which  he  underestimated;  and  that  incident  had  a 
guiding  influence  upon  tlie  court  granting  the  attachment,  as  the  fraudulent 
representations  herein  asserted  seem  to  have  had  upon  the  court  below.  The 
present  case,  and  the  cases  cited,  however,  are  licindred  only  in  this:  they  both 
show  satisfactorily  that-  misrepresontations  were  made,  and  that  there  was  a 
failure  of  proof  of  the  fraudulent  appropriation  of  property,  indeed,  a  failure 
of  proof  that  the  defendants  had  it  as  represented.  The  learned  counsel  for 
tiie  respondents  liave  referred  to  a  class  of  cases  in  which  it  has  been  held, 
4>erhaps,  that  evidence  of  a  sudden  and  unexplained  disappearance  of  property, 
particularly  when  accompanied  with  specific  allegations  of  removal  and  dispo- 
sition of  it,  puts  the  defendant  to  his  answer  and  establishes  a  prima  facit 
oase  for  an  attaclmient.  Assuming  that  these  cases  establish  the  pi-opaaition 
■contended  for,  they  have  no  application  here,  for  the  reason  that  they  are  pred- 
icate of  the  possession  of  the  property  asserted  to  have  been  owned  by  the 
<debtor,  and  of  wliich  there  was  evidence.  The  proof  submitted  in  this  case 
does  not  establish  a  similar  state  of  fucts.  It  does  not  appear  except  by  their 
representations  that  the  debtors  had  property  to  the  amount  asserted  by  them. 
The  difference  between  representations  as  to  property  and  the  actual  owner- 
ship thereof  must,  in  cases  of  this  character,  be  kept  constantly  in  mind  in 
<;unsidering  the  charge  of  the  fraudulent  disposition  of  property.  If  it  satis- 
factorily appeared  that  the  defendants'  representations  as  to  property  pos- 
sessed by  them  were  true,  a  sudden  and  unexplained  appropriation  of  it,  ap- 
paiently  wrongful,  and  also  satisfactorily  shown,  would  have  its  relative 
anerit  on  the  charge  of  improper  disposition  of  it;  but  both  factors  must  tie 
establislied  by  evidence  if  they  are  to  be  employed  jointly  to  procure  an  at- 
tacliment.  Fraud  is  not  to  be  presumed;  it  must  be  proved.  The  presump- 
tion would  be  in  favor  of  the  lionust  use  of  the  property,  unless  overborae  by 
the  facts  and  circumstances  disclosed.  The  vicissitudes  of  business  often  in- 
voke insolvency  in  a  day,  and  honest  merchants  l)ecome  bankrupt  in  the  same 
time  by  tlie  occurrence  of  one  of  ttie  various  and  destructive  disclosures  which 
mark  the  period  as  one  of  danger  in  the  credit  realm.  The  order  appealed 
from  must  be  reversed,  and  tlie  motion  granted,  with  910  costs  and  disburse- 
<nents.    All  concur. 
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et  dUv.  HbbmjlR  d  aL 

(Supreme  Court,  General  Term,  JHr«t  Xtoportment.    Jtaruaj  88, 1S8SI) 

Appeal  from  special  term,  New  York  connty. 

Argoed  before  Van  Brcii*,  P  J.,  and  B>adt  and  Haoombhi,  JJ. 

H.  A.  Bovt,  for  appellant,    BbumgnstUL  Jt  Mirteh,  for  respondenta. 

Bbadt,  J.  For  the  ressens  stated  in  the  deetsion  of  the  ease  of  KOtbt  ▼  Htrman, 
ante,  862,  (dellTorad  herewith,)  the  order  appealed  from  should  be  reveraed.  a^id  the 
motion  granted,  witk  $10  oeata  and  disbursementa.    All  ooqcoz. 


Mi«caai.ii  «t  aLv.  Bstaus  et  aU 
(Supreme  Coturt,  Qenerat  Term,  First  Department.    Jaanaiy  88,  USA.) 
Appeal  from  special  term,  New  York  ooanty. 
Argued  before  Van  Bbomt,  F  J.,  and  Bkabt  and  Maoombjeb,  JJ. 
£1.  A.  Root,  for  appellant.    Blumenttiel  <t  JUrsch,  for  respondents. 

BkAOT,  J.  IVtr  the  reaaons  stated  in  the  oaae  of  Kihbe  ▼.  HermoM,  ante,  8S2,  (de- 
oMed  herewith,)  the  order  appe«led  from  should  be  revened,  and  the  motion  granted, 
with  110  eoate  and  disbursements.    All  concur. 


/•  re  WHiTi.oas.< 
(Supreme  Omtrt,  Otneral  Term,  Ftnt  DeparlmmU,    Janvwy  98, 18811.) 

I.  WmfSSS — PsmXHOED  Commdnioations— Atkminbt  awb  CLmT. 

Code  Civil  Froa  N.  Y  { tm,  provides  that,  "an  attorn^  or  connaelor  at  law  shall 
net  be  allowed  to  diaoloae  a  oommuoication  made  by  his  client  to  him,  or  his  advloe 
gtvea  thereon,  In  the  course,  of  his  professional  employment. "  Beld,  that  aa  attor- 
ney at  law  could  not  be  compelled  to  testify,  before  oommissiODers  appoinled  to 
take  eridenoe  in  New  York,  by  the  high  oourt  of  juatioe  Is  England,  concerning 
professional  communications  from  a  oUeot,  or  to  produoe  letters  written  by  him  to 
and  received  from  such  client,  relating  to  the  subject  of  Ms  employment,  and  it 
was  immaterial  whether  or  not  such  commnnications  were  privileged  in  England, 
where  the  evidence  was  to  be  need.* 

S.  Bams— Wnrrnros  of  Tnao  FmsoNS. 

Thongh  Code  Civil  Proa  N.  Y.  {  91j6,  antiioriaaa  a  judge  or  oourt  to  whom  a  oom- 
aission  to  take  testiinon:^  in  the  staua  is  presented  to  compel  witnesses  to  ap- 
pear before  such  commission  to  testify,  when  it  is  obvious  that  a  cross-examioa- 
Uon  of  the  attorney  concerning  letters  in  his  possession,  written  by  plaintift  in  the 
suit  for  which  the  evidence  is  being  taken,  to  the  witneas'  client  and  others,  is  slm- 
pto  aa  attempt  to  bring  out  facte  material  in  a  suit  by  his  client  against  such  plain- 
tut,  and  it  does  not  appear  that  the  letters  are  material  in  the  former  suit,  the  at- 
torney will  not  be  compelled  to  produce  them,  thongh  they  are  not  privHeged  com- 
munications. 

Appeal  from  special  term.  New  York  county. 

Bactie  Mc£.  Wiiitlock  appeals  from  an  order  of  the  special  term,  requiring 
him  to  appear  before  commissioners  appointed  by  the  high  conrt  of  justice  in 
JSoglanil  to  take  evidence  in  this  state  in  an  action  pending  before  that  court, 
wherein  Charles  6.  Francklyn  is  plaintiff,  and  .John  Walter  and  (George  O. 
Wright,  proprietors  of  the  London  Times,  are  defendants. 

C«ie  Civil  Proc.  N.  Y  §  915,  referred  to  In  the  opinion,  reads  as  follows: 
"Where  a  commission  to  take  testimony  within  the  state  has  been  issned  from 
the  court  in  which  the  action,  suit,  or  special  proceeding  is  pendin^r,  or  wlieiQ 
a  notice  has  been  given,  or  any  other  proceeding  has  been  taken,  for  the  pur- 
pose of  taking  the  testimony  within  the  state,  pursuant  to  the  laws  of  the 
state  or  country  wherein  the  court  is  located,  or  pursuant  to  the  law  of  the 

>  Reversing  3  N.  Y.  Supp.  6S8. 

•  Concerning  the  privilege  of  professional  communications  to  an  attorney  at  law 
from  being  disclosed  on  the  witness  stand,  see  Eastman  v.  Kellv,  1  N.  Y.  bapp.  $06,  and 
note;  Oriffln  v.  OrifOn,  (lU.)  17  N.  £.  Bep.  7»2,  and  note;  Skellie  v.  James,  (Ua.)  8  b. 
K.  Rep.  607. 
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United  States,  if  it  is  a  court  of  tlie  United  States,  the  commission,  notice,  or 
other  paper,  authorizing  the  testimony  to  be  taken,  may  be  presented,  in  be- 
half of  the  party  desiring  to  obtain  it,  to  a  justice  of  the  supreme  court,  or  a 
county  judge,  with  proof  by  affidavit  tliat  the  testimony  of  the  witness  is  ma- 
terial to  the  party.  The  judge  must  thereupon  issue  a  subpoena  to  the  wit^ 
ness,  commanding  him  to  appear  before  tlie  commissioner  named  in  the  com- 
mission, or  before  a  commissioner  within  the  state,  for  the  state,  territory,  or 
foreign  country  in  whlcli  the  notice  was  given,  or  the  proceeding  taken,  or  be- 
■fore  the  officer  designated  in  the  commission,  notice,  or  other  paper  by  his  litle- 
of  office,  at  a  time  and  place  specified  in  the  subpoena,  to  testify  in  the  action, 
suit,  or  special  proceeding." 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Macombeb,  JJ. 

W.  C.  Beeeher,  for  appellant.     V.  E.  Tracy,  for  respondents. 

Macomber,  J.  The  commission  which  was  issued  by  tlie  high  court  of 
jastice  in  England,  to  take  evidence  in  the  case  of  Frannklyn  vs.  The  Propri- 
etors of  the  London  Times,  authorized  the  taking  of  the  testimony,  viva  voce, 
of  the  witnesses  produced  before  it  by  the  solicitors  or  agents  of  the  parties  to 
that  action.  The  action  in  whicli  such  testimony  is  sought  is  for  libel,  for  the 
publication  in  the  London  Times  of  a  charge,  emanating  from  Xew  York, 
that  the  plaintiff  in  that  action,  being  described  as  the  president  of  the  Howe 
Silver  Mining  Company,  had  been  arrested  and  committed  to  prison  in  default 
of  bail  in  $500,000,  which  he  was  required  to  find,  and  alleged  that  he  was 
charged  with  having  embezzled  $508,000  of  the  company's  funds.  Tlie  coun- 
sel for  the  publishers  proved  before  the  commissioners  the  fact  of  Francklyn's 
arrest,  and  proceeded  to  offer  evidence  of  matters  charged  against  him  in  tlie 
proceedings  for  arrest,  and  called,  as  a  witness  in  their  behalf,  Mr.  Whitlock, 
the  appellant.  From  his  evidence  it  appeured  that  he  was  an  attorney  and 
counselor  at  law,  and  the  agent  and  attorney  for  Sir  Baclie  Cunard,  who  was 
the  plaintiff  in  an  action  in  the  supreme  court  of  the  state  of  New  York  in 
which  Francklyn,  as  defendant,  had  been  arrested,  and  held  until  bail  wns 
given,  upon  a  charge  of  embezzlement  to  the  extent  of  about  $3,000,000. 
This  witness  had  in  his  possession  certain  letters  and  reports,  emanating  from 
Frani  klyn  to  Sir  Bache  Cunard,  relating  to  the  controversy  between  Cunard 
and  Francklyn.'  He  declined,  on  ci'oss-exami nation,  to  answer  certain  ques- 
tions that  were  put  to  him  touching  such  papers,  and  refused  to  disclose  com- 
munications made  l)etween  himself  and  his  client,  upon  the  ground  that  they 
were  privileged  under  the  law  of  this  state,  and  that  he  could  not  conse- 
quently be  compelled  to  divulge  them;  and  further  declined  to  produce  the  docu- 
mentsadmitted  to  be  in  his  possession  upon  this  and  othergrounds.  The  wit- 
ness testified  that  he  caused  the  arrest  of  Francklyn  in  the  action  for  embezzle- 
ment upon  a  special  instruction,  in  writing,  received  from  Sir  Bache  Cunard, 
and  that  the  witness  wrote  letters  to  his  client  in  regard  thereto.  He  was 
then  asked  these  questions:  "Question.  Will  you  please  produce  the  letter 
which  you  wrote  to  Sir  Bache  Canard  upon  the  subject?  Anstoer.  It  is  not 
in  my  possession.  Q.  Did  you  keep  a  letterpress  copy  of  that  letter?  .-1.  I 
did.  ^.  Have  you  that  in  your  possession?  ^  I  have.  <?•  Will  you  produce 
that?  A.  I  decline  to  do  so."  In  another  part  of  his  examination  the  wit- 
ness was'asked  these  questions:  "Question.  Did  not  the  plaintiff  in  that  .10- 
tion  state  to  you  in  June,  1887,  that  Francklyn  has  converted,  in  money  and 
cash,  to  his  own  use,  to  the  value  of  three  million  dollars?  Ansroer.  I  decline 
to  answer  that  question,  on  the  same  ground.  Q.  Will  you  please  produce 
all  letters  received  by  you  from  Sir  Baclie  Cunard  prior  to  the  commencement 
of  this  action,  and  relating  to  the  commencement  thereof;  this  is  the  action 
of  Cunard  v.  Francklyn  f    A.  I  decline  to  do  so,  on  the  same  ground.    Q. 

'For  a  report  of  this  case,  see  Cunard  ▼.  Francklyn,  1  N.  T.  Supp.  877, 
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Will  7011  produce  nil  communications  made  by  you  to  Sir  fiache  Cunard  prior 
to  the  commencement  of  this  action  of  Cunard  y,  Prancklyn,  &nd  relating 
thereto?  ^.  There  are  none  of  them  in  my  possession.  Q.  Will  you  produce 
letterpress  copies  of  any  that  you  have?  A.  I  decline  to  do  so,  on  the  same 
ground."  All  of  those  questions  the  witness  declined  to  answer  upon  the 
ground  of  the  professional  relations  existing  between  himself  and  bis  client, 
Sir  Bache  Cunard. 

In  my  judgment,  no  one  of  those  questions  was  allowable  under  the  Code 
of  Civil  Procedure  of  this  state,  which  provides  (section  885)  as  follows:  "An 
attorney  or  counselor  at  law  shall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his 
professional  employment."  The  evidence  sought  to  be  adduced  by  the  ques- 
tions quoted  above  was  directly  in  conflict  with  the  wholesome  common-law 
rule  which  has  existed  for  so  many  years,  and  which  finally  found  its  embod- 
iment, in  substance,  in  the  statute  above  quoted.  The  rights  sought  to  be 
protected  by  this  law  are  important,  and  of  a  general  public  nature.  It  is 
not  an  answer  to  the  objection  to  say  that  such  a  statute  does  not  exist  in 
England,  wherethe  testimony  here  sought  is  to  be  used;  nor  is  it  needful  for 
US  to  speculate  whether  or  not  the  common-law  rule  which  exists  there  is 
clearly  enough  defined  to  lead  to  the  protection  of  the  witness.  It  is  sufflcient 
that  it  appears  before  us  that  an  officer  of  the  court  upon  whom  is  enjoined 
his  sacred  silence  is  called  upon  to  violate  his  oath  of  office  and  the  statute. 
The  evil  of  permitting  this  testimony  to  be  given  is  instant  upon  its  disclos- 
ure before  the  commissioners,  when  it  becomes,  at  once,  a  matter  of  public 
record,  and  is  not  dependent,  in  any  respect,  upon  the  use  to  which  it  may 
ultimately  be  put  in  the  trial  of  the  action  in  which  it  is  sought  to  be  used. 
Ordinarily,  in  taking  the  testimony  of  citizens  or  residents  of  this  state,  to  be 
used  elsewhere,  the  practice  of  the  courts  has  been,  and  is,  not  to  interfere 
with  the  course  of  the  examination,  so  long  as  no  public  rights  are  invaded 
and  no  positive  statute  is  violated,  leaving  the  reception  or  rejection  of  the 
testimony  to  the  rules  as  they  shall  be  administered  in  the  foreign  jurisdiction 
at  the  time  of  the  trial.  But  the  case  before  us  presents  an  exception  to  the 
rule.  Should  we  compel  Mr.  Whitlock  to  answer  these  questions,  we  should 
require  bim  to  disclose  the  very  secrets  which  the  statute  was  intended  to 
protect,  and  which  the  public  is  so  deeply  interested  in  pre&eiTing.  These 
questions,  therefore,  and  others,  if  there  be  any  of  like  import,  were  illegally 
and  improperly  put  to  the  witness  on  his  cross-examination,  and  he  was 
clearly  justified  in  refusing  to  answer  them. 

There  are  other  matters,  however,  involved  in  the  order  appealed  from, 
which  rest  upon  an  entirely  distinct  consideration.  The  witness  was  shown 
to  have  in  his  possession  certain  letters,  written  byMr. Francklyn,  whenever 
was  a  client  of  his,  addressed  to  another  person,  mainly  to  Sir  Hacbe  Cunard, 
which  found  their  way  to  the  hands  of  the  plaintiff's  attorney  in  the  action  of 
Cunard  v.  Francklyn.  It  is  obvious  that  tliis  attempted  cross-examination 
was  designed  to  discover  the  ground-work  of  the  plaintiff's  claim  in  the  em- 
bezzlement case,  and  that  It  did  not  have  any  bearing  upon  the  issues  in  the 
action  for  libel.  It  was  a  palpable  attempt,  under  the  guise  of  a  cross-exam- 
ination, to  bring  out  facts  which  were  material  only  in  other  controversies. 
When  such  a  purpose  affirmatively  appears,  the  witness  ought  not  to  be  co- 
erced Into  premature  disclosures.  Undoubtedly,  under  section  915  of  the 
Code  of  Civil  Procedure,  a  court  or  judge  has  power,  when  it  appciirs  that  a 
witness  refuses  to  answer  a  proper  and  material  question,  put  to  him  before 
an  open  commission,  to  require  him  to  do  so,  and,  in  case  be  fails  to  answer 
or  produce  the  writings,  to  punish  him;  but  to  that  end  it  must  be  made  to 
appear  that  the  question  which  he  refuses  to  answer,-  or  the  document  whicli 
he  refuses  to  produce,  is  material  within  the  issues  of  that  case,  and  not 
merely  of  another  case.    But  it  is  quite  clear  that  the  object  of  the  cross-ex- 


Digitized  by 


Google 


9S8  MEW  YORK   8UPPLEKEKT.  [Sup.  Ct. 

aiaiiuitton  of  this  witness  was  to  lay  a  foundation  for  the  trial,  not  of  (bo  libel 
suit,  but  of  the  case  of  Cunard  v.  Franoklyn,  and  for  this  reason  I  think  tliis 
part  of  the  order  is  also  erroneous.  Had  it  been  made  to  appear  that  this  cor- 
respondence, of  which  the  witness  is  the  cnstodian,  might  be  material  to  the 
issues  of  the  libel  case  in  the  remotest  particular,  I  should  be  in  favor  of  af- 
firming that  part  of  the  order  appealed  from,  for  it  clearly  does  not  involve 
any  question  of  professional  privilege;  but  inasmuch  as  it  appears  affirma- 
tively that  it  is  wholly  irrelevant  to  the  libel  aefcion.  and  to  the  direct  exami- 
nation of  the  witnesses,  the  order  as  a  whole  should  be  reversed.  It  te  bo  or- 
dered, with  costs  and  disbarsements.    Ail  ooneur. 


Inobam  v.  Boot  H  oL 
(Supreme  Court,  Oeneral  Term,  Plrtt  Department.    Jannsry  18,  t88t.) 

1.  IfAi/ioions  PBosBCTmoR— When  Liib— Abkbbt  in  Civn.  AcnoK. 

where  sn  order  of  arreet,  alleged  to  have  been  obtained  by  a  false  and  maUcioos 
aflSdavlt,  is  vacated  on  the  merita,  and  bo  appeal  is  taken  from  tha  eidar  vacating 
It,  aa  action  for  maUoious  proaecution  may  os  nwHntained  without  waiUos  for  a 
termination  In  favor  of  the  party  arrested  of  the  action  in  which  the  order  ox  arrest 
was  obtained.    Dasiels,  J  .  dissenting. 

%,  Saii*— FutADure^-CoifpiJLncT. 

^it  a  oomplaiat  in  the  aotfon  for  maHaloaa  pweoBtloa,  whloh  dees  not  allege 
that  a«  appeisi  has  baea  taken  tran  tie  order  vaaatinc  the  oider  of  ancesli  ia  de- 
murrable. 

Appeal  from  special  term,  New  York  ooaoty. 

Action  by  William  J.  Ingram  against  Charles  T.  Boat  aad  anotber.    De- 
mnrrer  to  complaint  sustained,  and  piaintiH  a|q)eale. 
Argued  before  Yam  Bbv3it,  P.  J.,  and  Bbaot  and  Sahibu,  JJ. 
X.  I>.  Kellogg,  for  ^peUant.    Tbavn  &.  Strong,  toe  respondents. 

Brapt.  J.  Tliis  action  was  one  for  malicious  proeecutioo.  and  based  upon 
an  arrest  by  virtue  of  an  order  auttiorizing  it,  obtained,  as  alleged,  upon  a 
false  affidavit^  concealing  designedly  from  the  court  a  circunutanoe  which,  if 
it  bad  been  revealed,  would  have  prevented  the  granting  of  the  outer.  The 
complaint  alleges  that  the  defendant,  m»lieiii»<isty  intending  to  isjnre  the 
plaintiff,  without  probable  cause,  and  with  full  knowledge  tl»t  the  same  was 
false  and  untrue,  made  an  affidavit  in  whicii  he  falsely  and  maliciausly  alleged 
certain  facts,  which  it  is  not  necessary  to  spread  out  in  detail,  and  wlilcb,  if 
true,  warranted  the  order  of  arrest;  that  lie  also,  msli(.-iousIy  intending  to  in- 
jure the  plaintiff,  without  probable  cause,  and  with  full  knowledge  tbat  the 
same  was  untrue,  falBely  and  maliciously  made  and  verifled  a  complaint  al- 
leging substantially  the  same  facts  alleged  in  said  affidavit;  that  all  of  said 
affidavits  and  complaint  were  made  in.  an  action  then  brought,  to- wit.  Jidy 
29, 1885,  against  this  plaintiff,  by  these  defendants,  in  the  covrt  of  common 
pleas  for  the  city  and  county  of  Xew  York;  that  the  statements  made  by 
these  defendants,  upon  which  said  order  of  arrest  was  granted,  were  false 
and  untrue,  and  were  known  to  the  said  defendants  to  to  fatoe  and  uotrue; 
and  that  thereutter,  and  on  the  btb  day  of  August,  1S85,  on  OMtion  of  this 
plaintifT,  the  said  order  of  arrest  was  vacated  and  set  aside  by  said  court  of 
common  pleas,  upon  the  ground,  aa  appeared  by  the  plaintiff's  affidavits  and 
documentary  evidence  used  and  read  upon  the  motion  for  that  purpose,  and 
which  were  not  contradicted  or  explained,  that  the  defendants  bad  no  cause 
of  action  against  the  plaintiff.  The  defendants  demurred  upon  the  ground 
that  it  appeared  upon  the  lace  of  the  complaint  that  it  did  not  etate  facta 
sufficient  to  constitute  a  cause  of  action.  The  learned  judge  he£ure  whom 
the  demurrer  was  argued,  rendered  judgment  in  favor  of  (he  defendant!  apen 
the  ground  that  there  was  no  ailegatiun  in  the  complaint  that  the  action  in 
the  court  of  common  pleas  had  been  tried,  or  that  final  judgment  had  bees 
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i      «ntered  tbereon ;  his  proposition  being  that.  In  order  to  austain  the  action  for 
malieiona  proaecution,  the  rale  was  ImpenttiTe  that  the  prosecution  must  be 
i      at  an  end,  or  tiie  action  or  special  proceeding  eomplained  of  finally  determined 
i      in  favor  of  the  defendant. 

r  The  propriety  of  this  view  is  now  presented  for  oar  consideration,  and  the 

i      question  is  whether,  after  an  order  of  arreat  tvas  been  dismissed  upon  the 
c       merits,  the  injured  party  is  obliged  to  wait  until  the  action  in  which  the 
>       order  is  obtained  has  been  decided  in  his  favor.     It  wiU  be  observed  here,  in 
passing,  that  ttie  order  ot  arrest  may  depend  upon  extrinsie  facts  which  it  is 
not  necessary  to  allege  in  the  complaint,  and  9iee  vena.    There  can  be  no 
■doubt  that  when  the  order  of  arrest  is  dependent  for  its  propriety  upon  facts 
dehors  the  complaint,  an  action  for  malicious  proeecution  may  be  maintained, 
if  the  facts  otherwise  warrant  it,  after  the  oixier  is  discliarged,  inasmuch  as 
•Qch  discharge  of  the  order  is,  unless  appealed  from,  necessarily  a  final  judg- 
ment thereon  in  favor  of  the  arrested  party.    This  was  the  view  expressed 
in  Searll  v.  McOraoken.  16  How  Pr.  262.     The  plaintiff  there  sought  dam- 
j      ages  against  the  defendant  on  the  ground  that  the  latter  had  maliciously  and 
1      falsely  obtained  an  order  of  arrest  against  him  in  another  action,  and  the 
t      complaint  was  demurred  to.    The  learned  justice  who  disposed  of  the  de- 
muner  expressed  no  doubt  about  the  riglit  of  action,  but  said  that  the  com- 
plaint was  defective  because  it  did  not  state  ttiat  the  order  of  arrest  which 
',      was  alleged  to  have  been  falsely  and  maliciously  obtained  bad  been  vacated, 
or  that  judgment  had  been  rendered  for  the  defendant.    Upon  demarrer,  it 
must  be  borne  in  mind  the  plaintiff  eomes  into  court  with  a  confession  by  the 
defendant  of  all  the  facts  alleged  in  the  complaint.    The  general  doctrine, 
'      however,  of  the  cases  is  as  stated  by  the  learned  jastloe  in  the  court  below, 
and  as  contended  for  by  the  counsel  for  the  respondents.    "When  a  party," 
as  said  by  Earl,  J.,  in  Marks  v.  Totmtetid,  97  K.  Y.  690,  "has  a  final  Judf- 
'      ment  in  his  favor  upon  the  trial,  the  prosecution  has  so  far  terminated  that 
be  may  sue  for  maiidous  prosecution.    If  an  appeal  be  taken  from  the  judg- 
ment, that  may  furnish  a  reason  for  staying  the  trial  of  the  action  for  ma- 
'      Ucious  prosecation  until  the  decision  of  the  appeal."    The  complaint  in  that 
'_      case  alleged  two  causes, — one  for  malicions  prosecution,  and  another  for  false 
';      imprisonment, — and  the  gist  of  the  action  was  in  procuring  an  order  of  ar- 
rest by  the  defendants  uMer  the  "Stilweil  Act,"  so  called,  and  the  arrest  of 
the  plaintiff.    Tlie  warrant  was  dismissed,  and  the  plaintiff  discharged  from 
'       arrest.    There  was  an  appeal  to  the  general  term,  where  the  order  of  di». 
'"      charge  was  affirmed,  (2U  Hun,  81,)  and  then  an  appeal  to  the  oourt  of  ap- 
*      peals,  (81  N.  Y.  644,)  pending  which  an  action  was  brought,  and  upon  that 
ground  the  plaintiff  was  defeated.     The  court  said:   "A  party  commencing 
such  an  action  while  an  appeal  from  the  decision  in  his  favor  was  pending, 
simply  takes  the  risk  of  an  adverse  decision  upon  the  appeal,  and  thus  suffer- 
ing defeat  in  the  action."     There  is  no  suggestion  thiit  an  action  might  not 
be  maintained  if  there  had  been  no  appeal;  taken  from  the  order  by  which 
the  plaintiff  secured  his  discharge.    In  Du$«nbury  v.  Keiley,  86  K.  Y.  383, 
the  plHintifF  was  arrested,  as  in  the  previous  case,  underthe  8tilwell  act.    He 
was  discharged,  and  the  proceedings  were  removed  into  the  supreme  oourt, 
where  an  order  was  made,  after  due  hearing,  directing  a  reversal,  and  that  the 
proceedings  under  the  Stilweil  act  be  revived  and  restored.    The  plaintiff 
failed  to  succeed  for  the  reason  that  his  action  was  barred  by  the  stMtute  of 
limilstioos.     The  right  to  maintain  an  action  on  the  discbarge  of  the  order 
was  not  disputed.     Smith  v.  Bmith,  26  Hun,  676,  a  case  upon  which  both 
parties  to  this  action  rely,  was  brought  to  recover  damages  for  maliciously 
and  without  probable  cause  filing  a  notice  of  lis  pendens  and  a  complaint  af- 
fecting land  belonging  to  the  plaintiff.     The  demurrer  was  sustained  upon 
the  ground  that  it  was  not  averred  that  the  action  had  been  in  any  form  ter- 
minated, or  that  it  was  maliciously  and  without  probable  cause  prosecuted 
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against  the  plaintiff.  It  will  be  perceived  that  this  case — assuming  it  to 
have  any  application — ia  entirely  different,  for  the  reason  that  it  is  here  al- 
leged that  the  aflSdavit  upon  which  the  order  of  arrest  was  obtained  was 
falsely  and  maliciously  made.  It  might  well  be  that  tliere  was  no  such  de- 
terminiition  of  the  propriety  of  the  lis  pendeiia  in  that  action  as  would  justify 
the  commencement  of  a  suit,  which  whs  not  the  case  with  regard  to  the  order 
herein,  which  was  disposed  of  on  the  merits. 

A  class  of  cases  has  been  referred  to  wliich  would  seem,  at  first,  to  sustain 
the  proposition  that  there  was  no  sucli  determination  of  the  process  under 
which  the  arrest  was  made  as  would  justify  tlie  commencement  of  the  action. 
One  of  these  cases  is  Nehenzahl  v.  Townsend,  10  Daly,  232.  In  that  case  the 
warrant  was  granted  by  a  justice  of  the  supreme  court  for  the  arrest  of  tlie 
plaintiff,  and  another  under  the  provisions  of  the  Stilwell  act.  They  were 
discharged,  and  from  the  order  declarative  of  that  result  an  appeal  was  taken 
to  the  general  term,  which  aflSimed  the  order;  and  a  further  appeal  was  then 
taken  to  the  court  of  appends,  and  while  the  latter  appeal  was  pending  an  ac- 
tion was  brought  by  the  plaintiff.  The  action  was  held  to  be  premature  in 
consequence  of  that  appeal.  It  is  true  that  the  learned  justice  said  that  no 
action  for  malicious  prosecution  was  maintainable  until  the  proceeding  or 
suit  in  which  the  party  had  been  prosecuted  aud  imprisoned  had  been  finally 
terminated  by  his  acquittal  and  discharge,  or  a  verdict  in  his  favor,  and  he 
cited  what  was  said  in  Parker  v.  Langly,  10  Mod.  209,  that  it  was  a  proper 
answer  to  show  that  the  action  was  pending, — which  it  certainly  is,  when 
there  has  been  an  appeal  from  the  judgment  which  has  not  yet  been  decideJ. 
So  far,  therefore,  as  this  case  has  any  application  whatever  to  the  controversy 
in  hand,  it  does  not  affect  the  right  of  action  asserted.  In  Swartwout  v. 
Diekelman,  12  Hun,  358,  a  case  relied  upon  by  the  respondent,  it  appeared  in 
the  complaint  that  the  plaintiff  had  been  committed  to  jail  bya  justice  of  the 
peace  to  await  the  action  of  the  grand  jury,  before  the  meeting  of  which  he 
was  discliarged  under  a  writ  of  habeas  corpus,  and  then  brought  bis  action. 
It  was  held  that  the  discharge  was  not  a  determination  of  the  plaintiff's  inno- 
cence, and  that  the  prosecution  was  not  determined  until  the  grand  jury  met, 
and  the  case  was  presented  and  ignored,  or  there  was  a  failure  to  prosecute. 
That  is  not  a  case  bearing  upon  the  question  herein  considered,  and  does  not 
seem  to  have  any  application.  In  Peck  v.  Hotchkiss,  52  How.  Pr.  226,  also 
relied  upon  by  the  respondent,  it  was  h^ld  that  an  action  for  seizins;  property 
under  an  attachment  was  prematurely  brought  if  an  appeal  was  pending  from 
the  order  dismissing  the  attachment,  and  this  decision  is  in  ac6ord  with  tliu~e 
to  which  reference  has  been  made,  and  which  establish  the  proposition  that,  it 
an  appeal  be  taken  from  the  order  of  arrest,  and  au  action  be  brought  pend- 
ing the  appeal,  it  cannot  be  maintained,  inasmuch  as  there  is  no  Unal  disposi- 
tion of  the  process  under  which  the  arrest  was  made.  A  consideration  of  all 
these  authorities  leads  to  the  conclusion  that  in  a  case  like  the  present,  and 
particularly  where  the  averments  of  falsity  and  malice  are  so  sweeping,  and 
it  appears  that  no  appeal  was  taken  from  the  order  vacating  the  order  of  ar- 
rest, the  action  may  be  maintained. 

Assuming  that  the  cause  of  action  was  one  for  which  an  order  of  arrest 
could  be  made,  nevertheless  the  Code  (sections  567, 5(>8)  provides  that  a  mo- 
tion may  be  made  to  vacate  it.  That  section  does  not  distinguish  between 
such  arrests  and  those  dependent  upon  facts  and  circumstances  other  than 
tlie  cause  of  action  abstractly  considered ;  and  this  court  has  decided  that  an 
order  of  arrest,  even  when  made  in  cases  where  the  cause  of  action,  from  its 
nature,  authorizes  it,  may  be  assailed  on  motion,  and  disposed  of  on  the  merits. 
The  plaintiff,  however,  in  such  a  case  may.  under  the  provisions  of  the  Code, 
resort  to  the  remedy  of  arrest  before  or  after  judgment.  When  he  anticipates 
the  judgment,  and  obtains  the  order,  he  sulijects  the  right  to  that  process, 
however,  to  examination  and  determination  which  was  made  and  liati  in  the 
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action,  and  according  to  established  rules.  He  was  beaten  upon  the  merits. 
Up  could  have  waited  until  judgment  obtained  by  hlni,  if  he  were  as  success- 
ful, and  secured  his  right  to  arrest  the  defendant  from  such  success,  and  im- 
munity also  from  the  use  of  it.  He  cannot,  however,  have  the  privilege  of 
issaing  process  for  the  arrest  of  the  defendant  before  and  after  judgment,  re- 
sorting to  the  latter  after  the  use  of  the  former,  and  the  defendant's  discharge, 
necessarily,  on  the  merits.  He  may  make  his  election,  but  he  takes  the 
chances,  and  must  sustain  the  right  iisserted,  if  employed  before  judgment, 
when  it  is  questioned,  and  on  motion.  If  then  it  be  decided  against  him,  it 
must  be  on  its  merits,  and  bis  asserted  right  is  overthrown.  And  this,  unless 
an  appeal  be  taken,  is  a  Bnal  determination  of  the  invalidity  of  the  process, 
without  reference  to  the  continuance  of  the  action.  This  is  all  that  it  is  deemed 
necessary  to  say  on  the  subjects  discussed,  although  the  object  in  view  herein 
is  to  show  that  an  order  of  discharge  such  as  was  made  in  the  action  against 
the  plaintiff  is  a  final  determination  of  the  right  of  arrest,  and  authorizes  an 
action  like  this,  provided  no  appeal  is  pending  from  the  order. 

The  authorities  considered  seem  to  result  in  the  necessity  of  averring  the  con- 
verse of  the  condition  suggested,  placing  the  burden  on  the  plaintiff  of  show- 
ing that  no  appeal  was  taken  from  the  order.  His  cause  of  action  is  not 
complete  without  it;  and  this  springs  from  the  rule  requiring  at  least,  as 
already  shown,  u  final  determination  of  the  right  of  arrest.  The  plaintiff  has 
failed  to  make  the  averment  suggested,  and  the  judgment  pronounced  must 
for  that  reason  be  sustained.    Ordered  accordingly. 

Van  Bbunt,  P.  J.,  concurs  in  result. 

Daniels,  J. ,  {dissenting. )  The  order  discbargi  ng  the  order  of  arresi  is  not 
conclusively  evidence  of  the  termination  of  the  right  of  arrest.  The  facts 
may  yet  be  proven  upon  the  trial,  subjecting  the  defendant  to  arrest.  Until 
that  shall  have  taken  place,  and  tlie  suit  determined  in  favor  of  the  defend- 
ant, by  a  failure  there,  the  action  is  premature.  The  case  was  rightly  dis- 
posed of  at  the  trial,  and  an  affirmance  of  the  judgment  must  follow. 


NuoENT  V.  Atlas  Steam-Ship  Co.,  Limited. 

(Supreme  Court,  General  Tenn,  First  Department.    January  28, 1889.) 

Mabtbb  axs  BntyAHT— Nbouoekcb  of  Fellow-Sbktamts— Ehplotb  or  Contb^okml 
Plaintiff,  while  engaged  in  painting  defendant's  vessel,  being  employed  by  a  firm 
who  had  contracted  to  paint  it,  under  a  contract  providing  that  defendant  should 
furnish  ropes  for  the  staging,  was  injured  by  the  fall  of  surging  caused  by  the 
breaking  of  a  rope.  It  appeared  that  the  staging  was  erected  by  other  employes  of 
the  firm;  that  while  they  were  ao  engaged  a  few  ropes  were  brought  to  them 
wbioh  were  unfit  for  use,  when  a  servant  of  defendant  told  them  to  use  what  ropes 
they  could  find,  and  that  they  then  used  the  rope  which  afterward  broke,  which 
was  part  of  the  ship's  rigging,  and  was  obviously  defective,— its  condition  not  be- 
ing noticed,  though  the  man  who  used  it  testified  that  ha  was  familiar  with  ropes. 
It  was  not  shown  that  any  agent  of  defendant  pointed  out  this  rope  as  fit  to  be  used. 
Held,  that  defendant  was  not  liable,  even  if  the  action  of  its  servant  amounted  to  a 
refusal  to  furnish  proper  ropes,  the  injury  being  caused  solely  by  the  negligence 
of  plaintiff's  fellow-servants. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Dennis  Kugent  against  the  Atlas  Steam-Ship  Company,  Limited. 
Judgment  for  plaintiff,  defendant's  motion  for  a  new  trial  denied,  and  it  ap- 
peals. 

Argued  before  Bradt,  Daniels,  and  Babtlett,  JJ. 

Everett  P.  Wheeler,  for  appellant.     Georye  it.  Curtis,  for  respondent. 

Babtlett,  J.  The  plaintiff  was  injured  by  the  fall  of  a  scaffold  while  en- 
gaged in  painting  the  defendant's  steam-ship  Atbos.    He  was  not  in  the  em- 
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ploj  of  the  defendant  corporation,  but  was  working  for  a  firm  of  painters 
who  had  entered  into  a  contract  to  scrape  and  paint  the  vessel.  That  con- 
tract provided  that  the  ropes  to  sustain  the  second  tier  of  staging  shoald  be 
furnished  by  the  defendant.  Its  language  on  this  subject  was  In  these  words: 
"Ship  to  furnish  ropes  for  tlie  second  tier  of  staging."  The  staging  was 
erected  by  one  Joseph  Wilson,  with  the  assistance  of  from  four  to  six  other 
men,  who  like  himself  were  employed  by  the  firm  of  painters.  In  putting  it 
up  he  used  a  rope  known  to  sailors  as  a  "trysail  vang,"  which  was  ordinaiily 
a  part  of  the  running  rigging  belonging  to  the  ship.  According  to  Wilson"* 
own  testimony,  a  few  ropes,  were  brought  on  deck  wliich  were  not  good  or  fit 
to  use,  and  thereupon  the  defendant's  sliore  boatswain  or  ri^er,  James 
Squires,  told  him  and  bis  companions  that  they  could  use  what  ropes  they 
could  find.  They  then  took  the  trysail  vang,  which  proved  insufficient  to 
support  the  second  tier  of  staging  with  the  painters  at  work  upon  it,  and 
broke  under  their  weight,  thus  allowing  the  staging  to  fall  npon  the  plaintiff, 
and  injure  him  severely.  The  undisputed  testimony  Indicated  that  this  try- 
sail vang  was  not  only  unfit  to  be  used  for  the  support  of  the  scaefoUI,  but 
that  its  insufficiency  wad  apparent  externally,  and  ought  to  have  been  obvious 
to  any  one  accustomed  to  the  use  of  ropes,  as  a  rigger  or  sailor.  Wilson 
seems  to  have  used  it,  however,  without  observing  its  defective  condition,  al- 
though he  testlQed  that  he  was  somewhat  familiar  with  ropes,  Iiaving  been 
to  sea  for  about  20  or  22  years.  Koatterapt  was  made  to  show  that  any  agent  of 
the  defendant  pointed  out  this  particular  piece  of  rope  as  a  suitable  support  for 
the  staging,  but  the  theory  of  the  plaintiff's  case  seems  to  have  been  that  the 
painters  were  led  to  believe  that  it  was  sufficient  by  the  general  direction 
from  the  shore  boatswain  to  use  what  ropes  they  could  find,  after  tbey  had 
rejected  those  which  had  first  been  brought  on  de^. 

While  no  contract  relation  existed  between  the  defendant  corporation  and 
the  plaintiff  who  was  injured,  the  defendant  owed  him  certain  obligations 
arising  out  of  its  contract  with  his  employers,  who  had  undertaken  to  paint 
the  ship.  In  furnishing  the  ropes  for  the  support  of  the  second  tier  of  stag- 
ing under  the  contract,  the  defendant  was  bound  ^o  exercise  reasonable  c:ire 
to  provide  ropes  which'  should  be  free  from  dangerous  defects;  and,  for  a  fail- 
ure to  exercise  this  care,  the  defendant  would  be  liable  to  a  person  in  the  em- 
ployment of  the  other  party  to  the  contract.  Devlin  v.  Smith,  89  N.  Y.  470. 
477.  "As  a  general  rule,"  says  the  court  of  appeals  in  the  case  cited,  "the 
builder  of  a  structure  for  another  party,  under  a  oonlract  with  bins,  or  one 
who  sells  an  article  of  his  own  manufacture,  is  not  liable  to  an  action  by  a 
third  party,  who  uses  the  same  with  the  consent  of  the  owner  or  purchaser, 
for  injuries  resulting  from  a  defect  therein  caused  by  negligence.  The  lia- 
bility of  the  builder  or  manufacturer  for  such  defects  is  in  general  only  to  the 
person  with  whom  he  contracted.  But,  notwithstanding  this  rule,  liability 
to  third  parties  has  l)een  held  to  exist  when  the  defect  is  such  as  to  render  the 
article  itself  imminently  dangerous,  and  serious  injury  to  any  person  using  it 
is  a  natural  and  probable  consequence  of  its  use."  In  the  present  case  it  >»  .is 
manifest  that  the  use  of  rotten  lope  as  a  support  for  one  of  the  tiers  of  stag- 
ing on  which  the  paintei-s  were  to  stand  would  be  fraught  with  danger  lo 
those  who  might  be  upon  it  or  beneath  it.  If,  therefore,  a  representative  of 
the  defendant  had  either  furnished  this  particular  trysail  vang  as  a  fit  and 
proper  rope  to  be  used  for  the  purpose  to  which  It  was  applied,  or  if  he  had 
indicated  a  lot  of  ropes,  of  which  this  was  one,  as  similarly  suitable,  and  in 
consequence  of  such  indication  it  had  subsequently  .been  employed  by  the 
painters  in  the  manner  in  which  it  was  employed,  we  think  the  defendant 
would  have  been  liable  to  the  plaintiff  in  the  action;  assuming  that  the  de- 
fect in  the  rope  was  not  so  apparent  as  to  make  it  negligence  on  the  purt  of 
the  painters  not  to  detect  its  true  condition.  But  the  case  made  out  by  the 
plaintiff  is  quite  different.    The  painters  appear  to  have  refused  to  use  any 
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of  the  ropes  in  the  lot  brought  on  deck  at  the  instance  of  the  defendant's 
shore  boatswain,  und  by  liim  indicated  as  being  suitable  and  aufflclent.  Then« 
according  to  their  account,  they  were  told  by  the  shore  boatswain  to  take  what 
they  could  about  the  deck.  In  this  direction  there  was  no  expression  of  sug- 
gestion or  indication  that  particular  rope,  or  set  of  ropes,  about  the  deck  was 
sufficient  or  proper  to  be  used  for  the  support  of  the  scaffolding  in  question. 
It  was  tantamount  to  saying  to  the  painters  that,  inasmuch  as  thfy  were  not 
satisfied  with  those  ropes  which  had  been  shown  them  in  the  first  place,  they 
might  clK>ose  for  themselves  from  such  others  as  they  could  find.  It  may  be 
■aid  that  this  was  practically  a  refusal  to  furnish  the  ropes  at  all,  and  thei'e- 
fore  a  breach  of  the  defendant's  contract;  but,  even  if  it  was,  that  would  not 
render  the  defendant  liable  to  this  plaintiff.  The  defendant  having  utterly 
failed  or  refused  to  furnish  any  other  ropes  than  those  which  the  painters 
deemed  unsuitable.  If  they  went  on  to  choose  and  take  one  for  themselves 
without  any  assurance  as  to  its  suitability  from  the  defendant,  the  latter  can- 
not l>e  lield  liable  because  their  choice  proved  unfortunate.  Under  the  cir- 
cumstances disclosed  by  the  record  in  this  case,  we  think  the  negligence 
which  caused  the  plaintiff's  injuries  was  solely  that  of  his  fellow-servants, 
and  therefore  that  the  recovery  in  his  favor  against  the  defendant  cannot  be 
sustained.  Judgment  reveraed,  and  new  trial  ordered,  with  costs  to  appellant, 
to  abide  the  event.    All  concur. 


Gbottsb  v.  Bowlkt  et  at. 

(Supreme  Court,  Oeneral  Term,  Fourth  DepartmenX.    July,  1888.) 

L  GuAKANTY — Of  Mortoaoe— Deficienct. 

The  guarantors  of  payment  of  a  bond  secured  by  mortgage,  "or  any  deflotency,  * 
are  liable  for  the  full  amount,  where  the  mortgaged  premises  are  sold  under  a  prior 
mortgage,  and  no  surplus  arises  therefrom. 
8b  Bami— Stipulation  bt  Fbinoipal — Dischakob  of  Ouabantob. 

A  stipulation  in  the  proceedings  to  foreclose  the  first  mortgage,  given  by  plain- 
tiff, who  was  a  defendant  therein,  as  to  the  amount  due,  will  not  affect  the  guaran- 
tor's UablUty,.as  a  reference. oould  have  been  obtained  to  determine  the  amount  due, 
and  especially  wiiere  the  giiarantors  had  ample  notice  of  the  intended  mortgage 
sale. 
8.  Appeal— Revibw — Hatters  not  Appakbkt  on  Recobd. 

It  will  be  presumed  that  a  question  of  fact  was  properly  submitted  to  the  jury, 
where  the  charge  does  not  appear. 
4.  Sake — Wbisrt  op  Bvidenob. 

Where  defendant  seeks  the  refonnatloo  of  an  instrument,  a  verdlot  for  plaintiff 
will  not  he  disturbed  unless  it  is  against  the  weight  of  evidenoe. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Daniel  N  Grouse,  as  executor  of  Charlotte  B.  Grouse,  against 
Alonzo  Ilowley  and  others,  on  thefollowinginstrument:  **  We  hereby,  for  value 
received,  guaninty  the  payment  of  the  within  bond,  or  any  deficiency,  to  be 
paid  by  each  of  us  pro  rata,  accordinc;  to  the  following  amounts,  to-wit:  Row- 
ley&Key,  $578.87;  Daniel  Grouse*  Sons.  8440.73;  Thomas  Owens,  8337.80. 
Dated  Utica,  February  14, 1880.  [Signed]  Daniel  Crocse  &  Sons.  Thomas 
Owens.  Roavley  &  Ney."  I^evi  James,  in  February,  1880,  assigned  to 
plaintiff  a  real-property  mortgage,  dated  fieptember  1,  1878,  and  given  by 
Philip  James  to  Levi  James,  to  secure  payment  of  92,000,  and  recorde<l  in 
Herkimer  county  clerk's  office,  November  16,  1878.  At  the  time  of  the  as- 
signment Philip  James  and  Thomas  James  gave  their  bond  to  plaintiff,  dated 
February  13,  1880,  in  the  penalty  of  $4,000,  conditioned  to  pay  $2,000  and 
interest  as  mentioned  in  the  mortga£;e.  The  bond  contained  an  insurance 
clause  for  82,000,  and  a  guaranty  of  payment  of  the  mortgage.  Indorsed  on 
the  bond  was  the  instrument  on  which  this  action  is  brought.  Plaintiff,  as 
executor,  gave  his  check  for  $2,075,  payable  to  the  order  of  Philip  James, 
which  was  the  consideration  of  the  transfer  to  him,  and  which  was  produced 
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with  Philip  James'  indorsement  on  it.  Veidict  and  Jadgment  for  plaintiff. 
Motion  for  new  trial  on  the  minutes,  on  the  ground  that  the  verdict  was  for 
excessive  damages,  and  contrary  to  evidence  and  law,  denied,  and  defendants 
appeal. 

Argued  t>efore  Hardin,  F  J.,  and  Foi.lett  and  Mabtin,  JJ. 

W.  A.  Matteaon  and  O.  M.  &  Q.  B.  Denaiton,  for  appellants.  B.  J.  lUeh- 
ardaon,  for  respondents. 

Hardin,  F.  J.  Defendants,  in  their  answers,  admit,  viz.:  "That  the  real 
estate  and  property  mentioned  and  described  in  said  mortgage  from  Philip 
James  to  Levi  James  were,  before  the  commencement  of  this  action,  sold  at 
a  judicial  sale  thereof,  under  and  by  virtue  of  a  foreclosure  of  a  prior  mort- 
gage on  the  same,  and  conveyed  to  a  purchaser  thereof,  yielding  no  surplus." 
That  admission  must  be  taken  as  true  "for  the  purposes  of  the  action."  Sec- 
tion 522,  Code  Civil  Proc.  Such  position  seems  to  have  been  understood  by 
the  defendants  at  the  trial.  Beading  the  instrument  executed  by  the  defend- 
ants on  the  14th  day  of  February,  1880,  in  connection  with  the  circumstances 
attending  its  execution,  and  the  circumstances  which  led  the  parties  to  give 
and  take  the  same,  it  seems  reasonable  to  interpret  it  as  containing  a  guar- 
anty of  payment  of  the  bond  upon  which  it  was  indorsed,  "or  any  deficiency 
which  should  arise  upon  enforcing  the  mortgage  security  then  delivered  to 
the  plaintiff. "  Inasmuch  as  the  premises  covered  by  the  mortgage,  as  we 
see  by  the  admission  stated  above,  had  been  sold  at  a  judicial  sale,  and  no  sur- 
plus had  arisen  at  said  sale,  the  contingency  mentioned  in  the  guaranty,  to- 
wit,  "any  deficiency."  covered  the  whole  amount  due  upon  the  mortgage  as- 
signed to  the  plaintiff.  Of  course,  it  would  have  been  a  useless  proceeding 
for  the  plaintiff  to  have  foreclosed  a  mortgage  upon  the  premises  after  a  sale 
had  upon  the  prior  mortgage.  We  are  led  to  conclude  that  the  guaranty 
should  be  treated,  in  effect,  as  one  of  payment,  and  the  defendants  presum(>- 
tively  liable  thereon  for  the  amounts  remaining  due  to  the  plaintiff  from  the 
defendants,  mentioned  in  the  verdict. 

2.  The  defendants  set  up  in  their  answer  that  certain  representations  were 
made  to  induce  them  to  execute  the  guaranty  in  question,  and  that  those  rep- 
resentations were  relied  upon  by  the  defendants,  and  that  some  of  the  repre- 
sentations were  false  and  fraudulent,  and  that  the  defendants  were  induced 
by  reason  thereof  to  execute  the  guaranty,  and  that  the  guaranty  "  was  pro- 
cured by  the  fraud  of  the  said  -plaintiff,  or  misstatements  of  its  purport  and 
meaning,  and  contrary  to  the  true  intent  and  meaning  of  the  agreement  en- 
tered into  between  the  parties  thereto."  And  the  defendants  also  "aver  that 
they  were  unaware  of  the  existence  of  said  prior  mortgage  as  aforesaid,  and 
the  amount  of  the  value  of  said  mortgaged  premises  from  said  Philip  James 
to  Lnvi  James,  but  relied  wholly  upon  the  representations  so  made  by  said 
plaintiff,  and  the  said  firm  of  Daniel  Crouse  &  Sons,  as  aforesaid."  They  also 
aver  that  the  representations  were  made  "to  induce  these  defendants  to  enter 
the  scheme  of  having  the  mortgage  from  Philip  James  to  Levi  James  as- 
signed for  the  purposes  aforesaid,  and  to  induce  theset defendants  to  enter  into 
an  agreement  whereby  they  became  guarantors  of  any  portion  of  said  mort- 
gage debt  greater  than  the  balance  of  their  claim  aforesaid, "  and  then  they 
further  add  that  the  allegations  "  were  untrue,  and  were  made  to  deceive  anil 
defraud  these  defendants. "  The  defendants  further,  in  their  answer,  state 
that  the  guaranty  "is  void  as  to  these  defendants  for  the  causes  stated  in  a 
subsequent  portion  of  the  answer."  One  of  the  "causes"  stated  in  that  part 
of  the  answer  referred  to  was  that  "the  said  Levi  James  was  good  and  resp<m- 
sible.  and  said  debt  could  have  been  collected  fi'om  him,  but  tiie  said  plaintiff 
refused  to  collect  said  mortgage  debt  of  said  Levi  James,  and  refused  to  ex- 
ecute the  trust  imposed  upon  him  as  aforesaid,  for  the  benefit  of  the  defend- 
ants herein."    Another  of  the  "causes"  was  that  there  had  been  "an  exten- 
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sion  of  time  given  to  Levi  James  and  Philip  James."  Another  "cause"  was 
tlie  alleged  neglect  of  the  plaintiff  to  keep  the  "property  properly  insured," 
and  also  "that  he  allowed  said  mortgage  security  tu  be  sacrificed  at  a  forced 
sale,  and  for  a  sum  far  less  than  its  value,  *  *  *  and  has  been  negli- 
gent in  collecting  the  same,  whereby  these  defendants  suffered  damages  to 
the  amount  of  $900. "  After  the  defendants  had  given  their  evidence  upon 
these  several  supposed  defenses,  the  plaintiff  gave  evidence  bearing  upon  all 
thu  questions  referred  to  in  the  evidence  of  the  defendants,  and  in  many  in- 
stances expressly  denied  tlie  statements  made  by  the  defendants  severally  as 
witnesses,  and  we  think  fairly  presented  questions  of  fact  for  the  considera- 
tion of  the  jury  in  respect  to  the  alleged  defenses  to  which  we  have  already 
referred.  Those  questions  of  fact,  we  assume,  were  appropriately  submitted 
to  tlie  jury,  inasmuch  as  the  charge  has  not  been  given,  and  their  verdict  taken 
upon  the  iissues  of  fact  raised  by  the  defendants  umler  their  answer.  "Whether 
the  defendants,  as  witnesses,  should  1}e  l)elieved,  or  whether  the  testimony  of 
the  plaintiff  and  his  witnesses,  where  they  conflict  with  the  testimony  of  the 
defendants,  should  be  accepted  and  believed,  was  a  question  appropriately  !»- 
-longing  to  the  sphere  of  the  jury.  Elwood  v.  Telegraph  Co.,  45  N.  Y.  549; 
Kacanagh  v.  Wilson.  70  N.  T.  177;  Gildersleeve  v.  Landon.  73  N.  Y.  609; 
Koehler  v.  AdOtr,  78  N.  Y.  287;  Longyear  v.  Insurance  Co.,  20  "VVkly.  Dig, 
165;  opinion  of  Bakker,  J.,  in  cases  cited;  Carhon-Worka  v.  Schad,  38  Hun^ 
71;  Kinney  v.  Pudney,  46  How.  Pr.  258;  Boone  v.  Kalb.  20  Wkly.  Dig.  26. 
8.  In  the  answers  of  the  defendants  they  "pray  that  the  instrument  ia 
writing  set  forth  in  said  plaintiff's  complaint,  and  signed  by  the  defendants, 
whereby  the  said  defendants  guarantied  the  payment  of  the  written  bond  Of 
Philip  James  and  Thomas  James  to  the  said  plaintiff,  undertaking  to  pay  to 
said  plaintiff  the  sum  of  $2,000  and  interest,  as  mentioned  in  a  mortgage 
dated  September  21,  1878,  recorded  in  the  clerk's  office  of  Herkimer  county, 
November  16,  1878,  the  payment  of  which  mortgage  and  interest  said  bond 
was  given  to  secure,  he  reformed  as  to  these  defendants,  and  declared  to  be  a 
guaranty  of  collection  of  the  amount  of  the  claims  of  all  the  defendants  in  the 
proportion  that  their  claim  bore  to  the  total  claims  of  all  the  defendants,  after 
deducting  all  payments  made  to  the  said  plaintiff."  Whether  or  not  the  de- 
fendants have  made  out  a  case  upon  all  the  evidence  before  the  court,  war- 
ranting a  reformation  of  the  instrument  executed  by  the  defendants  by  rea- 
son of  any  alleged  fraud  practiced  upon  them,  or  by  reason  of  a  mutual  mis- 
take made  by  the  parties  in  respect  thereto,  we  must  assume  was  properly  sub- 
mitted to  tlie  jury.  So  far  as  their  verdict  passed  upon  those  questions,  we  do- 
not  feel  at  liberty,  after  a  careful  perusal  of  the  evidence,  to  interfere  with 
the  finding  of  tlie  jury.  It  is  only  where  such  a  verdict  is  against  the  weight 
of  the  evidence  that  this  court  ought  to  Interfere.  Hamilton  v.  Railroad: 
Co.,  53  N.  Y.  27;  Finch  v.  Parker,  49  N.  Y.  8. 

4.  It  is  not  apparent  that  the  stipulation  executed  by  the  attorneys  for  the 
defendants  in  the  Wall  foreclosure  action,  August  31,  1881,  conferred  upon 
the  plaintiff  in  that  action  any  greater  rights,  or  worked  any  disadvantage  to 
the  defendants  in  this  action.  If  that  stipulation  liad  not  been  given.-so  far 
as  we  can  see  from  what  is  disclosed  in  this  case,  the  plaintiff,  upon  a  formal 
notice,  miglit  have  applied  at  special  term  for  an  order  of  reference  to  com- 
pute the  amount  due  on  the  mortgage  being  foreclosed  in  that  action.  It 
does  appear  that  the  defendants  were  made  aware  of  the  fact  that  the  mort- 
gaged premises  were  advertised  for  sale,  and  the  time  and  place  of  the  sale, 
and  had  ample  opportunity  to  have  bid  up  the  property,  or  purchased  the  same, 
if,  in  tiieir  judgment,  the  premises  were  worth  more  than  the  sum  for  which 
they  were  sold  at  the  judicial  sale. 

5.  Some  exceptions  were  taken  during  the  progress  of  the  trial  which  have 
received  our  attention.  We  discover,  however,  no  error  to  tlie  rulings  preju- 
dicial to  the  defendants.    Inasmuch  as  there  was  a  conflict  in  the  evidence  at 
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the  circuit,  the  verdict  of  the  Jury  upon  the  questions  at  issue  must  be  ac- 
cepted as  settling  the  rights  of  the  parties.  Judgment  and  order  alBrmed, 
with  costs.    Ail  concur. 


Smith  et  al.  v.  Dodqb. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    July,  1888.) 
1.  Appeal — Revibw — Wbioht  of  Evidencb. 

Where  the  evidence  is  conflicting  on  a  question  of  fact,  and  the  verdict  cannot  be 
said  to  be  contrary  to  the  weight  of  evidence,  it  is  conclusive  on  appeaL 
&  EvTDENCB— Declarations  of  Agent— Proof  of  Agekot. 

The  admission  in  evidence  of  declarations  and  statements  of  defendant's  Inia- 
bond,  ordering  work  done,  as  the  agent  of  his  wife,  before  proof  of  the  agency,  ia 
not  erroneous,  when  followed  by  evidence  that  he  was  in  fact  her  agent. 
8.  Frixcipal  and  Aobnt— Peoop  of  Relation— Htatekents  of  Principal. 

Evidence  that  one  of  the  plaintiffs  was  present  at  a  trial  of  a  suit  between  defend- 
ant and  a  third  person,  and  heard  defendant  tMtify  that  she  had  no  agent  in  regard 
to  "  that  land,  "is  immaterial,  where  the  question  of  agency  at  issue  is  not  oonneoted 
with  that  land. 
^  Sahb — Contradictobt  Statbmbnts. 

Although  plaintiff  may  have  heard  defendant  testify  that  she  had  no  agent,  he  is 
not  thereby  deprived  of  his  right  to  rely  on  admissions  made  by  defendant  to  the 
contrary  before  giving  the  testimony  in  question. 

Appeal  from  Oswego  county  court. 

Action  by  WiUlara  H.  Smith  et  al.,  partners,  against  Sophia  Dodge,  to  re- 
cover for  worlt  and  labor  performed  for  defendant  at  the  request  of  her  hus- 
band, alleged  to  be  her  duly-authorized  agent.  Judgment  for  plaintiffs,  and 
defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Pollett  and  Mastim,  JJ. 

Howe  &  nice,  for  appellant.    Mead  <&  Stranahan,  for  respondents. 

Hardik,  p.  J.  Whether  the  defendant's  husband  contracted  for  the  ma- 
terials and  labor  set  out  in  the  complaint  in  his  individual  name,  and  to  his 
individual  credit,  or  as  the  agent  of  his  wife,  the  defendant,  and  upon  her 
credit,  were  the  conspicuous  questions  agitated  upon  the  trial.  The  plaintiffs 
gave  evidence  tending  to  sustain  the  averment  that  the  defendant,  through 
her  agent,  contracted  the  indebtedness  mentioned  in  the  complaint.  The 
.plaintiffs  were  sworn  as  witnesses;  gave  the  circumstances  attending  the  cre- 
ation of  the  debt,  and  the  admissions  of  the  defendant.  The  plaintiffs'  version 
-was  supported  by  the  testimony  of  one  Rice,  and  by  some  otlier  evidence, 
'Which  appears  in  the  case.  Tlie  defendant  and  her  husband  pointedly  contra- 
dicted the  testimony  given  by  the  plaintiffs,  and  gave  evidence  tending  to 
show  that  the  debt  was  that  of  the  husband,  and  not  of  the  wife,  the  defend- 
ant. It  was  within  the  province  of  the  jury  to  determine  the  question  of  fact. 
We  are  not  able  to  say  that  their  verdict  is  contrary  to  the  weight  of  evidence. 
It  is  therefore  our  duty  to  accept  it  as  conclusive  upon  this  appeal. 

Plaintiff  was  permitted  to  prove  a  conversation  held  with  the  husband  of  the 
defendant,  against  the  objection  and  exception  of  the  defendant.  It  was 
competent  to  show  that  he  ordered  the  work,  and  what  he  said  in  respect  to 
the  mode  in  which  the  plaintiffs  would  get  their  pay,  and  the  fact  that  he  rep- 
resented himself  to  be  the  agent  of  the  defendant.  Those  facts  did  not  estab- 
lish the  agency  of  the  husb^md;  but  at  a  later  stage  of  the  case  evidence  was 
given  by  the  plaintiffs  tending  to  show  that  he  was  in  fact  the  agent  of  the 
defendant,  and  the  husband's  version  of  that  conversation  was  also  ^ven. 
While  we  recognize  the  rule  that  declarations  of  the  agent,  before  proof  of  his 
authority  is  given,  are  not  admissible  to  establish  the  agency,  {Strtngbam  v. 
Insurance  Co.,  4  Abb.  Dec.  315;  Deck  v.  Johnson,  1  Abb.  Dec.  497,)  we  are  of 
the  opinion  that  the  ruling  receiving  the  conversation  made  by  the  defend- 
ant's husband  was  not  erroneous;  nor  do  we  think  it  was  error  to  receive  the 
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testimony  of  an  Interview  with  the  husband.  In  which  he  said:  "I  would 
like  to  have  you  talce  it  to  my  wife,  and  see  whether  she  will  accept  it  or  not," 
«a  the  testimony  was  followed  by  the  fact  that  the  plaintiffs  made  out  a  bill, 
and  delivered  it  to  him  for  the  purpose  of  enabling  him  to  deliver  it  to  his 
wife.  When  the  witness  Rice  was  upon  the  stand  he  testified  that,  after 
working  upon  the  "  wood- job, "  in  1879,  in  the  fall,  he  had  an  interview  with 
the  defendant,  and  described  the  circumstances  leading  up  to  the  interview, 
and  that  they  "talked  the  matter  over,  and  gave  me  an  order  on  Mr.  Wright; 
and  I  got  my  pay  in  that  way."  The  evidence  thus  given  bore  slightly  upon 
the  issue  in  respect  to  the  agency,  and  was  therefore  properly  received.  It 
Appears  by  t^e  evidence  that  on  the  4th  of  N'ovember,  1881,  before  N.  C.  Al- 
VOBD,  a  justice  ot  the  peiice,  Hn  issue  between  Flatt  B.  Oakley  and  Sophia 
Dodge  was  tried,  and  upon  that  trial  the  defendant  there  and  here  was  called 
-as  a  witness;  and  it  also  appears  one  of  the  plaintiffs  here,  William  M.  Smith, 
was  present  andswoi-n  as  a  witness;  and  also  that  the  defendant  here  testiQed 
that  she  sold  the  timber  standing,  and  that  she  had  no  agent;  that  no  one  was 
authorized  to  contract  debts  for  her  in  regard  to  that  land.  It  also  appears 
by  the  testimony  of  Alvord,  the  justice,  that  William  M.  Smith  testified  on 
that  occasion  "to  an  interview  which  he  claimed  he  had  with  Mrs.  Dodge,  at 
which  he  claimed  she  stated  that  Mr.  Dodge  was  her  agent  at  the  time  of  the 
interview."  Upon  this  trial  William  M.  Smith,  the  witness,  testified  that  he 
was  at  the  trial  before  Alvord,  and  "heard  Mrs.  Dodge  sworn."  He  was 
then  asked:  "Upon  that  occasion  did  you  not  hear  Mrs.  Dodge  testify  that 
she  had  no  agent  upon  that  land?"  The  question  was  objected  to  as  imDiatO' 
rial,  and  the  court  sustained  the  objectioit,  and  the  defendant  took  an  excep- 
tion.  The  particular  agency  that  was  the  subject  of  the  inquiry  in  this  action 
was  not  as  to  the  husband's  agency  in  respect  to  the  land,  but  in  respect  to 
the  purchases  and  matters  referred  to  in  the  pleadings  in  this  action.  We 
think  the  testimony  in  respect  to  what  she  may  have  testified  to  in  respect 
to  whether  she  had  "an  agent  upon  that  land"  was  not'so  material  or  relevant 
to  the  issue  here  as  to  make  Its  exclusion  an  error  prejudicial  to  the  defend- 
ant. The  admissions  of  the  defendant,  relied  upon  by  the  plaintiff  principally 
to  establish  the  agency  of  the  husband,  were  had  with  the  defendant  before 
the  testimony  which  she  gave  before  Alvord,  the  justice  of  the  peace.  If 
the  plaintiff  had  heard  her  testify,  as  the  question  contemplated,  on  the  4th  of 
November,  1881,  it  would  not  take  away  his  right  of  recovery,  or  his  right 
to  rely  upon  the  admissions  which  she  had  made  to  the  contrary  to  the  testi- 
mony which  she  there  gave. 

After  the  evidence  was  in,  the  county  judge,  in  an  elaborate  charge,  called 
the  attention  of  the  jury  to  the  principal  features  of  the  case,  and  submitted 
the  question  of  fact  involved  therein  quite  fully  and  fairly  to  the  jury.  No 
particular  exception  to  his  charge  is  pointed  out  in  the  brief  of  the  learned 
counsel  for  the  appellant,  although  it  is  claimed  that  certain  exceptions  to  the 
charge  were  well  taken.  We  have  looked  at  all  the  exceptions  found  in  the 
appeal-book  in  respect  to  the  charge,  and  are  of  the  opinion  that  none  of  them 
are  well  taken.  The  questions  of  fact  were  submitted  for  the  determination 
of  the  jury  in  appropriate  language.  Inasmuch  as  no  interest  was  given  upon 
the  claim,  it  is  of  no  importance  to  consider  the  exceptions  relating  to  the  rule 
-of  law  to  be  applied  in  respect  to  the  interest.  The  verdict  should  stand. 
Judgment  of  the  county  court  of  Oswego  county  afllrmed,  with  costs.  All 
«oncur. 


Tbaffabn  e.  Oetman. 
(Supreme  Cauirt,  Oeneral  Term,  Fourth  Department.    July,  1888.) 

1.  JnSTIOBB  OV  THB  PliLOB — JUSOMBNT  BT  UONrBSSION — CONSBNT  TO  ENTBT. 

In  reptevln  before  a  justice  neither  party  appeared.    The  justioe  had  met  defend- 
ant, who  had  told  him  and  plaintiff  he  would  not  appear,  but  would  pay  the  oosts, 
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and  to  delirer  the  property  to  plaintiff.  The  justice  entered  judgment  on  his  min- 
utes, June  21,  1882.  August,  1883,  at  the  request  of  defendant's  attorney,  he  en- 
tered judgment  on  his  docket,  and  August  24,  1883,  defendant  appealed  therefrom. 
Code  Civil  Froc.  N.  Y.  S  3018,  provides  that  where  plaintiff  does  not  appear  within 
one  hour  of  the  time  of  trial  the  justice  shall  enter  a  judgment  of  nonsuit.  Section 
8015  provides  that  on  judgment  confessed  the  justice  shall  enter  judgment  forth- 
with. Held,  that  the  justice  treated  the  conversation  as  a  confession  of  judgment, 
and  made  an  entry  carrying  out  the  agreement;  and,  after  an  aoquiescence  of  over 
a  year,  defendant  would  not  be  heard  to  complain. 

Sl  Same — AppkaI/— Decision— Technical  Erkobs. 

In  such  case,  though  Code  Civil  Proo.  8  3011,  provides  that  judgments  by  con- 
fession must  be  in  writing,  signed  by  defendant,  and  filed  with  the  juatioe,  defend- 
ant cannot  question  the  action  of  the  justice  based  on  his  vei'balagreement;  section 
80G3  providing  that  the  api>ellate  court  must  render  judgment  in  aucordaooe  with 
justice,  disregarding  technical  errors. 

S.  Appeal — Who  mat  Appeal — "Party  Aookievkd.  " 

Where  the  judgment  was  rendered  by  request  of  defendant's  attorney,  defendant 
is  not  "aggrieved"  by  the  entry  thereof,  and  is  not  entitled  to  appeal,  under  Code 
Civii  Froc.  i  1291,  giving  that  right  to  "a  party  aggrieved. " 

Appeal  from  Oneida  county  court. 

Savillian  F .  Traflam  sued  Charles  Getraan  in  replevin  before  a  jostiee.  De- 
fendant met  the  justice,  with  the  plaintiff,  the  day  of  the  suit,  and  said  that 
he  would  not  attend  the  trial;  that  plaintiff  might  have  the  goods,  and  he 
would  pay  the  costs.  At  the  time  of  trial,  June  21, 1882,  neither  party  being 
present,  the  judge  entered  judgment  for  plaintiff  on  his  minutes.  August  1, 
1883,  at  the  request  and  under  threats  of  defendant's  attorney,  the  justice  en- 
tered judgment  for  plaintiff  on  his  docket,  and  August  24,  1883,  appeal  was 
taken  to  the  county  court.  The  judgment  was  reversed,  and  plaintiff  ap- 
pealed. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Follett,  JJ. 

L.  W.  Fisks,  for  appellant.    A.  L.  Hayes,  for  respondent. 

Hardin,  F.  J.  The  respondent  calls  attention  to  section  3013  of  the  Code 
of  Civil  Procedure,  which  provides  that  a  judgment  of  nonsuit  "must  be  ren- 
dered against  the  plaintiff  prosecuting  an  action  l)efore  a  justice  of  the  peace, 
*  *  *  if  he  fails  to  appear  witliin  one  hour  after  the  summons  is  returna- 
ble, or  within  one  hour  after  the  time  to  which  the  trial  has  been  adjourned." 
If  there  had  been  no  appearance  of  the  parties  before  the  justice  on  the  21st 
of  June  it  would  have  been  the  duty  of  the  justice  to  have  granted  a  nonsuit; 
but  section  8015  provides:  "Where  a  judgment  is  confessed,  «  *  •  the 
justice  iDUst  forthwith  render  judgment,  and  enter  it  in  his  docket-book." 
Apparently  the  justice  understood  from  the  interview  held  with  the  parties 
that  it  was  the  intention  of  the  parties  that  the  plaintiff  should  recover  the 
property,  and  that  the  defendant  should  pay  the  costs.  Be  treated  their  un- 
derstanding, as  communicated  to  him,  as  the  equivalent  of  confession  of  judg- 
ment, and  entered  the  same  in  his  minutes;  the  defendant  having  in  effect 
assented  that  tlie  justice  might  so  regard  the  issue  as  disposed  of  by  confes- 
sion, and  that  tlie  plaintiff  sliould  recover  his  property,  and  that  the  defend- 
ant slioulil  pay  the  costs  of  the  action,  and  make  an  entry  in  virtue  of  that 
arrangement,  whici)  is  equivalent  to  Ciirrying  out  the  arrangement.  Under 
the  circumstance's,  particularly  after  the  defendant  had  acquiesced  in  the  ac- 
tion of  the  justice  for  a  year,  it  is  not  seemly  that  be  sliould  be  heard  to  ques- 
tion the  judgment  rendered  by  the  justice  of  the  peace.  Section  3011  author- 
izes a  judgment  upon  confession  if  the  defendant  personiiliy  appeared  before 
the  justice;  but  tliat  section  provides,  however,  that  the  confession  must  be 
in  writing,  signed  by  the  defendant,  and  filed  with  the  justice.  Apparently 
the  defendant  consented  before  the  justice,  in  the  presence  of  the  plaintiff, 
that  the  judgment  be  entered  against  him,  or  at  least  the  justice  ao  under- 
stood it;  and  the  entry  made  by  the  justice  was  in  accordance  with  the  agree- 
ment made  by  the  defendant,  to-wit,  that  the  plaintiff  should  have  the  prop- 
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«rty  mentioned  in  the  pleadings,  and  that  the  defendant  should  pay  the  costs 
incurred. 

In  Beecher  v  Kendall,  14  Hun,  327,  the  court  upheld  a  judgment  predi- 
cated upon  a  verbal  acceptance  of  an  offer  of  judgment,  allhougb  the  statute 
provides  that  if  the  plaintiff  "accept  tl>e  offer,  and  give  notice  thereof  in  writ- 
ing, the  justice  shall  file  the  offer  and  acceptance  thereof,  and  render  a  judg- 
ment accordingly."  The  pereonal  assent  to  the  acceptance  was  made  in  the 
presence  of  tlie  justice  and  of  the  defendant.  It  was  observed  by  the  court, 
in  deciding  that  case,  viz.:  "The  provision  of  the  Code  was  thus  substan- 
tially complied  with;  but,  if  not,  the  defendants  cannot  here  take  advantage 
of  the  error.  Again,  it  was  a  substantiid  confession  of  judgment  by  the  de- 
fendants when  all  the  piarties  were  present  before  the  justice."  Galea  v. 
Ward,  17  Barb.  424.  "It  is  the  duty  of  appellate  courts  to  indulge  in  every 
reasonable  and  warrantable  intendment  and  presumption,  in  order  to  sustain 
proceedings  and  judgments  of  inferior  tribunals."  SchoonmaJter  v.  Spencer, 
54  N.  Y.  366;  Fowler  v.  Haynes,  91  N.  Y.  350.  Section  3063  of  the  Code  of 
</ivil  Procedure  declares,  viz.:  "The  appellate  court  must  render  judgment 
according  to  tlie  justice  of  the  case,  without  regard  to  technical  errors  or  de- 
fects, which  do  not  affect  the  merits."  Applying  the  spirit  of  the  language 
just  quoted  to  the  case  in  liand,  it  seems  to  us  that  the  defendant  ought  not 
to  be  permitted  to  question  the  action  of  the  justice  based  upon  his  agreement 
that  the  plaintiff  should  have  the  property  imbraced  within  the  issue  joined 
before  the  justice,  and  that  he  should  pay  the  costs  of-the  action.  The  action 
of  the  justice  accords  with  "tlie  merits,"  as  admitted  by  defendant's  agree- 
ment. Again,  if  we  regard  the  entry  of  the  judgment  in  the  docket  of  the 
justice  in  August,  1883,  as  a  part  of  the  judicial  duty  of  the  justice  to  give 
force  and  validity  to  the  judgment,  that  act  was  requested  by  the  defendant, 
as  his  attorney  expressly  insisted  the  justice  should  make  the  entry,  which  he 
did,  in  his  docket.  Tlie  defendant  ought  not  to  be  permitted  to  take  advan- 
tage of  an  act  which  he  requested  to  t«  performed.  Section  1294  of  the  Code 
provides  that  an  appeal  may  be  taken  "by  a  party  aggrieved."  It  is  difficult 
to  see  how  the  defendant  was  aggrieved  by  the  entry  made  in  the  justice's 
docket  upon  the  express  request  of  the  defendant's  attorney,  or  upon  the 
threat  made  by  him.  We  think  the  county  court  ought  not  to  have  reversed 
the  judgment.  Judgment  of  the  county  court  reversed,  and  that  of  the  jus- 
tice's court  termed,  with  costs  to  the  appellant. 

FoLLETT,  J.  I  am  not  prepared  to  hold,  and  I  think  it  unnecessary  to  hold, 
that  the  justice's  judgment  is  valid;  but  I  am  clear  the  defendant  had  no  right 
of  appeal^  and  that  the  county  courfr should  have  dismissed  his  appeal.  The 
judgment  of  the  county  court  should  be  reversed,  with  costs,  and  the  defend* 
ant's  appeal  to  that  court  dismissed,  with  costs. 

Maktin,  J.,  concurs. 


Watts-Campbell  Co.  t>.  YuENOLnio  et  at. 
(Supreme  Court,  General  Term,  First  Department.    January  88, 1889.) 

COHF9ILi.TI0NS — CONTBACTS — UlTBI.  ViBES — ESTOPPBL  TO  Fl,EAI}. 

In  an  action  by  a  foreign  corporation  to  foreclose  a  mechanic's  lion  on  a  building 
in  yevr  York,  for  machinery  erected  therein,  defendants,  having  had  the  benefit  of 
the  machinery,  cannot  plead  that  plaintifF  had  no  power  to  oontraot  within  the 
state.    Following  Arms  Co.  v.  Barlow,  63  N.  T.  68. 

HBCHAKICB'  LiXKS— FbOPEBTT  SUBnOT  TO— FiZTCBES. 

MachiDet7  placed  in  a  building  erected  for  a  brewery,  under  a  contract  with  the 
owner  thereof,  and  necessary  for  the  operation  of  such  brewery,  becomes  part  of 
the  freehold,  and  falls  within  the  provisions  of  the  meohanio's  lien  law  of  New 
York  of  1885,  giving  a  lien  for  erecting,  altering,  or  repairing  a  building,  though  por 
Uons  of  Buob  machinery  are  removable. 
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8.  Same— Tnra  op  Filing — Complbtion  ot  Wokk. 

The  erection  of  the  machinery  was  completed,  and  the  engine  started,  on  or  abont 
Jnne  ISth,  but  plaintiff's  engineer  remained  in  charge,  making  alterations,  etc, 
until  Jnne  21st,  when  it  worked  satisfactorily,  and,  at  the  engineer's  request,  wa» 
accepted  on  June  2Sd.  Held,  that  a  lien  llled  within  90  days  uter  June  21st  was  a 
compliance  with  the  provision  of  the  lien  law  requiring  liens  to  be  filed  within  V> 
daTS  after  the  completion  of  the  work. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Watts-Campbell  Company,  a  corporation,  existing  hnder  th» 
laws  of  New  Jersey,  against  David  G.  Yuengling,  Jr.,  and  Cattiarine  M. 
Yuengling,  bis  wife,  tlie  D.  Q.  Yuengling,  Jr.,  Brewing  Company,  and  the 
Fanners'  Loan  &  Trust  Company,  to  foreclose  a  mechanic's  lien  filed  under 
the  mechanic's  lien  law  of  New  Yorlc,  of  1885,  for  macliinery  erected  in  a 
building  owned  by  defendant  David  G.  Yuengling,  Jr.  The  other  defendants 
were  alleged  to  include  all  those  having  liens  on  the  property  subsequent  to 
that  of  pUiintiff.  Judgment  for  plaintiff,  and  defendants  David  G.  Yueng- 
ling, Jr.,  and  the  D  ti.  Yuengling,  Jr.,  Brewing  Company  appeal. 

Argued  before  Van  Bbunt,  P.  J.,  and  Brady  and  Macomber,  JJ. 

Guggenheimer  &  Vntermeyer,  toi  appellants.  Stimson  tt  Williams,  for  re- 
spondent. Turner,  MoClure  <t  Ralston,  for  defendant  Farmers'  Loan  & 
Trust  Company. 

Van  Brunt,  P.  J.  The  grounds  upon  which  this  appeal  seems  to  be  based 
are  these:  First.  That  the  machinery  in  question,  which  was  furnished  to 
the  building  against  whicli  a  lien  is  sought  to  be  obtained,  is  not  the  subject 
of  a  lien,  in  that  it  is  not,  within  the  words  of  the  laws  of  1885,  erecting,  al- 
tering, or  repairing  a  building,  but  that  it  is  the  erecting  of  macbineiy  in  a 
building,  which  is  not,  under  the  terms  or  within  the  spirit  of  the  act  itself» 
the  subject  of  a  lien.  Second.  That  it  appears  from  the  laws  of  New  Jersey, 
and  from  the  certificate  of  incorporation  of  the  plaintiff,  that  it  had  no  power 
to  contract  outside  of  the  state  of  New  Jersey,  and  therefore  the  contract  in 
question,  being  made  outside  of  the  state,  whs  beyond  its  power.  Third. 
That  it  does  not  appear  that  the  notice  of  lien  in  this  case  was  filed  within  90 
days  after  the  completion  of  the  work,  or  the  final  flurnishing  of  material,  as 
required  by  the  meclianic's  lien  law. 

The  second  objection,  namely,  that  the  plaintiff  acted  ultra  vires  in  the 
making  of  the  contract  for  tlie  furnishing  of  this  machinery,  seems  to  be  dis- 
posed of  by  the  court  of  appeals  in  the  case  of  Arms  Co.  v.  Barlow,  63  N.  Y. 
62,  in  which  it  is  held  that  the  plea  of  ultra  vires  is  no  defense  to  an  action 
based  on  a  contract  obligation,  when  the  contract  on  behalf  of  the  corporation 
has  been  executed  in  good  faith,  and  tbe^defendant  has  reaped  the  benefit  of 
the  performance.  ' 

The  first  objection,  that  the  character  of  the  work  done  was  not  such  as  is 
contemplated  by  the  mechanic's  lien  law,  is  entitled  to  more  consideration. 
But  an  examination  of  the  evidence  shows  that  the  property  upon  which  tids 
machinery  was  placed  was  a  brewery;  that  it  was  constructed  for  a  brewei-y; 
and  that  this  machinery  was  placed  in  said  building  as  part  and  parcel  of  the 
machinery  by  which  the  brewery  was  to  be  operated.  It  is  true  that  portions 
of  the  macliinery  could  be  removed  by  the  unscrewing  of  bolts  and  the  taking 
off  of  nuts;  but  it  is  apparent  that  this  machinery  was  placed  upon  these 
premises  with  the  intention  that  it  should  become  part  and  parcel  of  the  brew- 
ery, and  should  be  annexed  thereto.  It  would  hardly  be  claimed  that  bad  a 
purchaser  taken  a  deed  of  this  brewery,  or  contracted  for  the  purchase  thereof, 
that  the  grantors  could  have  removed  this  machinery  from  the  building,  and 
claimed  a  specific  performance  of  the  purchase.  It  is  precisely  similar  to  a 
case  where  machinery  has  been  erected  in  a  grist-mill  which  becomes  part  and 
parcel  of  the  building  itself  because  the  building  is  to  be  devoted  to  the  pur- 
poses for  which  the  machinery  is  to  be  used,  and  neither  one  ia  complete  in 
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the  absence  of  the  other.  So  in  reference  to  tbia  brewery,  the  ma<-hinery  in 
question  was  part  of  the  machinery  which  was  used  in  the  manufacture  of 
beer.  It  is  true  that  other  means  might  have  been,  resorted  to  for  obtaining 
the  results  which  were  to  be  obtained  by  this  machinery,  but  without  some 
means  such  as  this  macliinery  supplied  it  was  impossible  to  carry  on  the  bus- 
iness for  which  the  building  was  constructed.  Indeed,  it  seems  to  be  largely 
a  question  of  intention  as  to  whether  machinery  placed  in  a  building  is  to  be 
considered  as  attached  to  the  freehold  or  not.  There  are  numerous  cases 
where  the  controversy  has  arisen  between  landlord  and  tenant  in  which  the 
principle  has  been  laid  down  that  fixtures  erected  by  a  tenant  in  a  building 
for  the  convenience  of  his  trade  may  be  removed  by  him  at  any  time  during 
his  terra;  and  this  conclusion  is  arrived  at  upon  the  principle  that  they  were 
necessary  for  the  carrying  on  of  his  trade,  and  that,  as  he  was  not  the  owner 
of  the  fee,  there  was  no  presumption  that  be  intended  to  maice  them  part 
thereof;  so  that  it  was  held,  as  early  as  the  case  of  Holmes  v.  Tremper,  20 
Johns.  29,  that  a  cider  mill  and  press,  erected  by  a  tenant  at  his  own  ex{>ense, 
and  for  his  own  use,  though  affixed  to  the  soil,  are  his  own  property,  and  re- 
movable by  bim  at  the  end  of  the  term.  But  an  entirely  different  rule  pre- 
vails in  a  case  where  fixtures  are  attached  by  ai  person  to  his  own  property  for 
the  purpose  of  enabling  him  to  carry  on  the  business  for  which  tlie  buildings 
thereon  were  erected.  Thus  in  the  Case  of  Hoxise,  10  Paige,  158,  it  was  held 
that  the  wheels  and  mill-stones  forming  parts  of  a  grist-mill,  being  not  only 
convenient,  but  essential  to  the  proper  enjoyment  of  the  inheritance,  passed 
to  the  heir  as  part  and  parcel  thereof.  So,  also,  in  the  case  of  Buckley  v. 
Suckle]/,  11  Barb.  43,  it  was  held  that  fixtures  connected  with  a  cotton  factory, 
dams,  water-wheels,  and  gearing  machinery  were  fixtures  as  between  the 
heir  and  executor.  And  in  Gardner  v.  Finley,  19  Barb.  317,  where  a  mort- 
gagor, after  executing  a  mortgage  on  his  mill,  puts  machinery  and  other  fix- 
tures therein,  the  purchaser  of  the  premises  at  a  foreclosure  sale  was  held  to 
have  acquired  title  to  the  fixtures  as  being  part  of  the  real  estate. 

It  will  thus  be  seen  that  the  question  as  to  whether  machinery  supplied  to 
a  building  becomes  part  and  parcel  of  the  building,  and  affixed  to  the  free- 
bold,  depends  largely  upon  the  question  of  intention,  and. this  intention  is' 
largely  to  be  gathered  from  the  circumstances  surrounding  the  person  putting 
in  the  machinery;  as,  where  such  machinery  is  provided  by  a  tenant  for  the 
purpose  of  carrying  on  his  business,  the  presumption  is  that  he  did  not  intend 
to  attach  it  to  the  freehold,  but  to  remove  it  during  his  term.  On  the  other 
hand,  where  the  owner  of  the  fee  puts  into 'buildings  machinery  necessaryfor 
the  prosecution  of  the  business  for  which  the  buildings  were  erected,  he  is 
held  to  have  intended  that  such  machinery  should  become  attached  to  the  free- 
hold and  be  part  and  parcel  thereof.  Applying  this  rule  to  the  case  at  Imr,  it 
is  plain  that  the  erection  of  the  machinery  forming  the  subject-matter  of  this 
action  was  intended  by  the  owner  of  the  fee  at  the  time  of  making  the  con- 
tract to  become  part  and  parcel  of  the  freehold,  as  it  was  necessary  for  the 
profitable  carrying  on  of  the  business  for  which  the  buildings  were  erected. 
It  would  seem,  therefore,  that  it  came  within  the  provisions  of  the  mechanic's 
lien  law,  as  it  was  the  altering  and  repairing  of  a  portion  of  the  appurte- 
nances to  the  brewery  building. 

The  last  objection,  that  the  lien  was  not  filed  within  90  days  after  the  com- 
pletion of  the  work  or  the  final  furnishing  of  the  material,  is  based  upon  the 
fact  that  the  actual  erection  of  the  machinery  was  completed  on  or  about  the 
IStb  of  June,  and  the  engine  was  started.  The  plaintiffs'  constructing  en- 
gineer, however,  had  charge  of  the.work,  and  wus  making  alterations  thereinr 
by  keying  it  up,  and  he  did  his  last  work  on  the  21st  of  June,  when  the  ma- 
chinery worked  to  his  satisfaction ;  and  on  the  23d  of  June,  after  running 
the  machine  for  two  days  longer,  and  being  satisfied  that  it  worked  entirely  well, 
be  asked  Mr.  Yuengling  to  accept  the  engine,  and  Mr.  Yuengling  gave  him 
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a  note  to  that  effect.  On  the  17th  of  September  the  lien  was  filed,  88  days 
subsequent  to  the  time  when  the  constructing  engineer  of  the  plaintiff  ceased 
work  upon  the  engine.  It  is  true  that  all  the  machinery  had  been  erected  by 
the  plaintiff  and  the  engine  started  on  the  18th  of  June.  But  it  was  not  coii- 
sidered  in  a  satisfactory  condition  to  be  tendered  aa  a  completion  of  the  con- 
tract nntil  the  21st  of  June,  when  the  last  keying  up  was  done  by  the  con- 
structing engineer.  It  is  evident  that  prior  to  this  time  no  claim  could  have 
been  made  by  the  plaintiff  for  the  purchase  price  of  the  engine  in  question, 
as  the  work  bad  not  been  completed.  The  intention  of  the  mechanic's  lien 
law  was  that  the  time  within  which  to  file  a  lien  should  run  after  the  com- 
pletion of  the  work.  While  there  was  anything  to  do  which  it  was  the  duty 
of  the  plaintiff  to  do  in  reference  to  this  machinery,  clearly  the  work  was  nut 
completed.  This  does  nut  seem  to  have  taken  place  until  the  2lst  of  June, 
as  stated,  and  hence  the  lien  seems  to  have  been  filed  in  time.  The  judgment 
should  be  affirmed,  with  costs.    All  concur. 


Peck  «.  Citt  of  Kochesteb  et  al. 
(Supreme  Court,  Special'  Term,  Monroe  County.    September  7, 1888.) 

X,  Opficb  and  Ofticer — Appointmext — Civil  Sekvicb  Law — LtAMp  I>f9PBCTOR3. 

A  lamp  inspector,  whose  prescribed  duties  are  to  keep  a  record  of  the  number 
and  location  of  all  the  street  lamps  in  the  dty,  the  number  unlighted  each  night, 
and  the  reason  therefor,  to  investigate  all  complaints  relating  to  such  lamps,  tore- 
port  monthly  to  the  council,  and  to  malie  special  reports  whenever  requested,  comes 
Tinder  Schedule  B  (part  2)  of  the  civil  service  classification  adopted  by  the  mayor  of 
the  city  of  Rochester,  which  schedule  includes  in  part  1  "all  officers  and  members 
of  the  police  and  fire  departments, "  and  in  part  2  "  all  other  subordinate  officers, 
clerks,  and  assistants. "  Uencse  he  cannot  be  employed,  except  by  passing  the  re- 
quired examination. 
8.  Municipal  Corporations — Ordinances — Veto — Rkco:«sideration. 

Under  section  48  of  the  charter  of  the  city  of  Rochester,  providing  that,  at  the 
next  meeting  of  the  council  after  a  disapproval  by  the  mayor,  It  shall  proceed  to  re- 
consider the  resolution  disapproved,  and,  if  it  shall  be  passed  by  two-thirds  of 
all  the  members,  it  shall  have  fuU  force  and  effect  notwithstanding  the  disapproval, 
the  council  must  reconsider  the  resolution  at  the  next  meeting  after  the  disapproval 
comes  in,  and  cannot  postpone  it  nntil  a  subsequent  meeting. 

Action  by  William  F.  Peck,  atax-payer,  etc.,  againstthecityof  Rochester  and 
its  officers.,  to  restrain  the  execution  of  a  contract  with  defendant  Belknap  as 
lamp  inspector,  and  to  restrain  tiie  payment. of  his  salary  as  such,  on  the 
ground  that  his  employment  is  in-  violation  of  the  civil  service  laws. 

J.  Hopkins,  for  plaintiff.  H.  J.  Sttllioan,  Aast.  City  Atty.,  and  George 
Raines,  for  defendants. 

Angle,  J.  The  questions  mainly  discussed  in  this  case  arise  under  the 
civil  service  law  Chapter  354,  Laws  1883,  amended  by  chapter  410,  Laws 
1884.  Civil  service  examinations,  as  a  prerequisite  to  entering  npon  the  du- 
ties of  office,  appear  to  have  been  known  to  the  common  law  of  England  more 
than  500  yeare  ago.  In  the  city  of  London,  in  a  tower  which  is  thought  to 
have  been  one  of  the  earliest  portions  of  Westminster  Abbey,  is  a  room  wliere 
there  are  6  horse-shoes,  and  61  nails,  which,  by  ancient  custom,  the  sheriffs 
of  London  were  compelled  to  count  when  they  were  sworn  in.  In  the  time 
of  Edward  II.,  when  this  custom  was  established,  (1308-1327,)  it  was  a  proof 
of  education,  as  only  well-instructed  men  could  count  up  to  61.  At  the  same 
time  it  was  ordained  that  the  sheriff,  in  proof  of  his  strength,  should  cut  a 
bundle  of  sticks.  This  custom  (the  abolition  of  which  has  l>een  vainly  at- 
tempted) still  exists,  but  a  bimdle  of  matches  is  now  provided.  The  original 
kniie  is  always  used.  2  Hare,  Walks  in  f^Andon,  (N.  Y.  Ed.  1878,)  272,  27a 
To  secure  the  theological  qualifications  of  the  sheriffs,  they  were  required,  not 
only  to  take  the  oaths  of  allegiance  and  supremacy  as  well  as  the  statutory 
oath  of  office,  but  to  make  a  declaration  against  transulMtantiation,  and  to  re- 
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ceive  the  sacrament  within  three  months  after  entering  upon  offlce,  in  the 
presence  of  two  witnesses  and  one  cliurdi- warden,  and  get  a  certiflcate  that 
they  had  done  so.  signed  by  the  minister  and  one  church-warden,  and  the  two 
witnesses  must  also  matte  affidavit  of  the  fact.  14  Petersd.  Abr.  (K.  Y.  Ed. 
1831,)  429.  note. 

Section  8  of  the  act  of  188S,  as  amended  by  the  act  of  1884,  directed  the 
mayor  to  prescribe  snch  regulations  for  the  admission  of  persons  in  the  civil 
service  of  the  city  as  might  best  promote  the  efficiency  thereof,  and  ascertain 
the  fitness  of  candidates  in  respect  to  character,  knowledge,  and  ability  for  the 
branch  of  service  into  which  they  sought  to  enter;  and  for  this  purpose  he 
was  directed  to  employ  certain  persons  to  conduct  such  inquiries,  and  make 
such  examination,  and  to  prescribe  their  duties,  and  establish  regulations  for 
the  conduct  of  persons  who  might  receive  appointments  in  said  service.  The 
section  also  enacted  that  the  regulations  so  prescribed  should,  among  other 
things,  provide  and  declare  as  in  the  second  subdivision  of  the  second  section 
of  the  act  is  provided  in  reference  to  regulations  for  admission  into  the  civil 
service  of  the  state.  Said  second  subdivision  is  as  follows:  "All  the  offices, 
places,  and  employments  so  arranged,  or  to  be  arranged  in  classes,  shall  be 
filled  by  selections  from  among  those  graded  the  highest  as  the  result  of  such 
competitive  examinations."  Ejection  8,  as  amended  in  1884,  also  made  it  the 
duty  of  the  mayor,  in  and  by  such  regulations,  to  cause  to  be  arranged  in 
classes  the  several  clerks  and  persons  employed  or  being  in  the  public  service 
qf  the  city,  and  that  he  should  include  in  one  or  more  of  such  classes,  so  far  as 
practicable  for  the  purposes  of  the  examination  herein  provided  for,  all  sub- 
or<iinate  clerks  and  officers  in  the  public  service  of  the  city  to  whom  his  power 
under  the  act  extended.  Said  section  then  proceeds:  "No  officer  or  clerk 
shall  be  appointed,  and  no  person  shall  be  admitted  to  or  be  promoted  in 
either  of  the  said  classes  now  existing,  or  that  may  be  arranged  hereunder 
pursuant  to  said  rules,  until  he  has  passed  an  examination,  or  is  shown  to  be 
exempted  from  such  examination,  in  conformity  with  such  regulations." 

Under  this  direction,  the  mayor  of  the  city  of  Rochester  prescribed  certain 
regulations  by  which  he  classitied  the  civil  service  of  that  city,  as  follows: 
"&;hedule  B,  (part  first.)  All  officers  and  members  of  the  police  and  fire  de- 
partments. Schedule  B.  (part  second.)  All  other  subordinate  officers,  clerks, 
and  assistants.  Schedule  D  shall  include  all  persons  employed  as  laborers  or 
day  workmen."  This  he  evidently  did  under  that  provision  of  the  law  which 
made  it  his  duty  to  arrange  in  classes  the  several  clerks  and  persons  employed 
or  being  in  the  public  service  of  the  city;  and,  with  reference  to  such  qualifi- 
cation, the  mayor,  by  his  regulations,  further  provided  as  follows:  "Appoint- 
ments shall  be  made,  or  employments  shall  be  given,  in  the  positions  in  Sched- 
ule B  by  selections  from  those  persons  graded  highest  as  the  result  of  open 
competitive  examination:  provided,  that  vacancies  in  higher  positions  in  this 
schedule  may  be  filled  by  the  promotion  of  those  holding  lower  position  in 
the  office." 

There  is  no  pretense  that  Belknap's  case  is  covered  by  Schedule  B,  part  1, 
and  it  need  not  be  further  noticed. 

The  question,  then,  arises  whether  his  case  comes  under  Schedule  B.  part 
2.  To  determine  this  requires  an  examination  of  the  proceedings  of  the 
common  council  to  see  what  service  it  was  contemplated  he  should  perform. 
The  resolution  of  the  council  under  which  the  lamp  committee  employed  him 
was  first  passed  November  1,  1887,  and  Wiis.  "that  not  more  than  one  person 
be  so  employed,  and  that  the  person  so  employed  by  the  lamp  committee  shall 
be  paid  not  to  exceed  seventy  dollars  per  month  from  November  15.  1887,  to 
April  1,  1888.  and  that  said  person  be  required  to  give  a  bond  in  the  sum  of 
$50U  for  the  faithful  performance  of  his  duty;  that  the  police  commissioners 
be  asked  to  require  the  policemen  to  report  each  day  the  number  of  lights  un- 
lighted  on  their  beats,  and  that  these  facts  be  reported  every  day  to  the  per- 
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son  so  employed  by  the  lamp  committee."  This  resolution  was  disapproved  by 
the  mayor,  under  section  48  of  tlie  city  charter,  from  which  disapproval,  dated 
November  9, 1887,  as  it  shows  the  construction  put  upon  the  resolution  by  the 
mayor,  I  quote  as  follows:  "A  resolution  adopted  at  your  last  regular  meet- 
ing would  seem  to  empower  the  lamp  committee  to  employ  a  person  for  the 
next  Ave  months  at  the  rate  of  seventy  dollars  per  month,  to  receive  daily  re- 
ports from  the  police  department  of  lamps  not  found  lighted  by  the  policemen 
on  their  various  beats.  I  am  quite  sure  the  police  department  will  cheerfully 
file  such  reports  with  the  clerk  of  your  board  for  your  information,  and  there- 
fore the  expense  would  be  wholly  unwarranted,  and  the  said  resolution  is 
hereby  returned  disapproved."  The  above  disapproval  appears  to  have  been 
presented  to  the  council  at  a  meeting  held  November  15.  1887,  and  a  vots 
was  thereupon  taken  upon  the  question:  "Shall  this  resolution  stand  not- 
withstanding the  ejections  of  his  honor,  the  mayor?"  And  "the  resolution  was 
sustained"  by  the  votes  of  two-thirds  of  all  the  members  of  the  common  coun- 
-cil  then  in  office.  The  effect  uf  this  action,  under  section  48  of  the  city  char- 
ter, was  that  the  resolution  should  "have  full  force  and  effect,  notwithstand- 
ing the  objections  of  the  mayor."  Under  this  resolution  the  lamp  committee 
employed  Belknap,  and  he  commenced  his  services  November  19, 1887,  and  con- 
tinued them  until  the  Ist  day  of  April,  1888.  The  commencement  of  the  res- 
olution, "that  not  more  than  one  person  be  so  employed,"  etc.,  indicates  a 
reference  to  something  that  had  preceded  it.  The  next  thing  preceding  it  at 
the  meeting  of  November  1,  1887,  was  the  vote  of  the  common  council  sus- 
taining the  disapproval  of  the  mayor  of  a  resolution  of  the  council  passed  Oc- 
tober 14,  1887,  which  attempted  to  authorize  and  direct  the  lamp  committee 
to  open  and  keep  a  book  wherein,  on  and  after  October  25, 1887,  should  be  en- 
tered the  name  of  each  street  in  the  city  of  Rochester  wherein  any  gas-lamps 
or  electric  lights  were  then  placed,  together  with  the  number  of  said  lamps  or 
lights,  the  number  of  said  gas-lamps  not  burning,  the  number  of  said  electric 
lights  not  burning,  and  that  such  entries  should  be  made  in  said  book  on  each 
and  every  day  thereafter,  Sundays  excepted.  As  the  resolution  o£  October 
14,  1887,  contained  nothing  about  employing  any  person  to  do  anything,  and 
as,  by  the  concurrent  action  of  the  mayor  and  council,  that  resolution  was 
defeated,  I  do  not  see  how  it  can  be  referred  to,  to  extend  the  employment  pro- 
vided for  in  tlie  resolution  of  November  1. 1887,  beyond  what  is  actually  pro- 
vided for  in  the  latter  resolution.  Possibly,  individual  members  of  the  coun- 
cil, in  originally  passing  the  resolution  of  November  1st,  and  tlien  in  repass- 
ing it  over  the  mayor's  disapproval,  November  15th,  may  have  intended  to 
authorize  the  lamp  committee  to  employ  some  person  to  perform  the  duties  or 
service  which,  by  rejecting  the  resolution  of  October  I4th,  they  liad  refused 
to  authorize  or  direct  the  lamp  committee  to  do.  But,  whatever  may  have 
been  the  individual  intention  of  members,  I  cannot  find  in  the  resolution  of 
November  1st  any  duty  imposed  on  the  employe  under  It,  except  to  receive 
the  reports  provided  for,  and  that  duty  has  to  be  inferred  from  the  provision 
requiring'the  reports  to  be  made  to  him.  Those  duties  were  the  receipt,  and, 
int'erentially,  the  custody,  of  the  reports  by  the  police  with  reference  to  the 
lights  and  lamps, — duties  of  a  clerical  cliaracter.  In  discharging  those  duties 
he  was  in  the  civil  service  of  the  city  as  a  clerk,  and  the  act  in  question  pro- 
hibited his  employment  until  he  had  passed  the  requisite  examination. 

The  next  point  is  as  to  the  resolution  of  December  20,  1887,  directing  the 
mayor  to  contract  with  Belknap,  and  which  resolution  was  disapproved  by 
the  mayor,  and  his  veto  was  presented  at  a  meeting  of  the  common  council. 
January  17,  1888,  when  it  was  laid  on  the  table  for  the  next  regular  meeting. 
At  such  regular  meeting  it  wtis  further  postponed  for  two  weeks,  and  it 
Anally  came  up  at  a  meeting  held  February  7,  1888,  when  the  council  pro- 
ceeded to  vote  upon  the  reconsideration  of  such  resolution  so  disapproved  by 
the  mayor,  and  two-thirds  of  all  the  members  elected  to  the  common  council 
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voted  in  favor  of  said  resolution.    Section  48  of  the  city  charter  provides,  in 
substance,  that  at  the  next  meeting  of  the  council  after  a  disapproval  by  the 
mayor  it  shall  proceed  to  reconsider  the  resolution  disapproved  by  him,  and, 
if  it  shall  be  passed  by  two-thirds  of  all  the  members  of  the  common  coun- 
cil then  in  office,  it  shall  have  full  force  and  effect  notwithstanding  the  dis- 
approval.   The  resolution  was  a  form  of  legislative  action,  and  is  upon  the 
same  footing,  and  subject  to  the  same  regulations,  as  more  formal  action  by 
ordinance  or  bill.    Cush.  Leg.  Assem .  §  2403.    There  is  a  discussion  and  decis- 
ion, as  to  what  power  a  common  council  have'  upon  the  disapproval  of  a 
mayor,  in  Sank  v.  Philadelphia,  8  Phila.  118^120,  under  a  provision  in  a 
charter  somewliat  likei  the  above  in  section  48.    The  question  in  that  case  was 
whether,  on  the  coming  in  of  a  veto  by  the  mayor,  and  a  vote  upon  the  re- 
consideration having  been  taken,  and  the  veto  sustained,  the  vote  sustaining 
the  veto  could  be  reconsidered,  and  the  court  held  that  it  could  not.    And  a 
portion  of  the  reasoning  by  wliich  the  court  arrived  at  that  conclusion  was 
that  the  maxim,  expressio  unius,  est  exelusio  alterius,  was  applicable,  and 
that  everything  prescribed  by  a  charter  is  a  prohibition  of  any  other  mode. 
The  charter  under  consideration  in  that  case  did  not  contain  the  provision 
in  our  section  48,  that  "at  the  next  meeting  of  the  council  after  a  disapproval 
by  the  mayor  it  shall  proceed  to  reconsider  the  resolution,"  etc.    Under  this 
provision,  could  the  common  council  postpone  such  reconsideration  to  the 
next  meeting,  and  then  at  that  next  meeting  postpone  it  two  weeks  further, 
or  did  the  failure  to  reconsider  at  the  next  meeting  after  the  veto  came  in 
give  to  the  veto  the  effect  of  defeating  the  resolution?    Against  this  power 
to  postpone  from  meeting  to  meeting  the  reconsideration  of  a  vetoed  reso- 
lution, which  the  charter  required  should  be  done  at  the  next  meeting  after 
the  veto  comes  in,  the  reasoning  of  the  court  in  Sank  v.  Philadelphia,  mipra, 
120,  with  a  slight  change  of  language,  is  applicable.    If  the  postponement  of 
the  reconsideration  which  the  cliarter  requires  to  be  done  at  the  next  meet- 
ing can  be  made  from  time  to  time,  it  is  plain  that  in  the  end  the  veto  will 
be  overruled,  and  thus  a  great  constitutional  conservation  of  the  rights  of 
minorities  and  safeguard  against  inconsiderate  legislation  be  set  at  nought. 
There  is  no  safety  but  in  adhering  strictly  to  the  constitutional  rule.    If  one 
postponement  can  be  had,  there  is  no  limit  to  the  number  that  may  take 
place.    The  mayor  having  returned  the  resolution  to  the  common  council,  it 
was  competent  for  the  council  to  give  the  resolution  force  and  effect,  not- 
withstanding the  executive  objections  to  it,  by  passing  it  in  the  manner  and 
by  the  majority  required  by  the  charter.    Cush.  Leg.  Assem.  §  2381.     There 
seem  good  reasons  for  holding  that,  to  give  the  resolution  such  foi-ce  and  ef- 
fect alter  the  veto  of  the  mayor,  the  common  council  must  have  reconsidered 
the  resolution  at  its  next  meeting  after  the  veto  came  in.    This  question  was 
not  made  or  raised  by  either  party  upon  the  trial  or  argument,  and  I  should 
not  probably  have  noticed  it  here,  had  not  the  proposed  findings  of  all  par- 
ties, in  substance,  requested  me  to  find  that  the  action  of  the  council  on  the 
7th  of  February  was  the  passing  of  a  vetoed  resolution.    To  this  I  am  not 
prepared  to  assent,  for  the  reasons  already  offered  above. 

I  therefore  proceed  to  examine  the  case  upon  the  remaining  point  presented 
upon  the  argument;  assuming,  as  counsel  did,  that  the  resolution  of  Decem- 
ber 20, 1887,  was  passed  over  the  veto  of  the  mayor  by  the  vote  taken  Feb- 
ruary 7,  1888.  The  contract  which,  by  that  resolution,  the  mayor  was  di- 
rected to  make  with  Belknap,  required  Mr.  Belknap  to  examine  all  street 
lamps,  electric  or  gas,  and  their  locations,  and  otherwise  to  assist  the  lamp 
committee  in  the  designation  and  location  of  such  lamps,  and  to  open  and 
keep  a  book  wherein  shall  be  entered  the  name  of  each  street  in  the  city 
whereon  such  gas-lamps  or  electric  lights  are  now,  or  hereafter  may  be,. 

S laced,  during  the  term  of  said  contract,  together  with  the  number  of  said 
kmps  or  said  lights,  and  the  number  and  location  of  any  such  lamps  or  lights^ 
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at  any  time  not  burning  during  any  hours  when  the  same  is  provided  by 
contract  or  otherwise  to  be  kept  lighted,  and  the  same  sliall  be  unlighted, — 
such  entries  to  be  made  in  said  boolc  on  eiich  and  every  day,  Sunday  ex- 
cepted, during  the  period  of  said  contract;  also  to  report  to  said  committee 
as  often  as  it  may  require,  and  at  least  once  a  month  to  the  common  council, 
a  general  summary  for  the  month  preceding  of  the  foregoing  matters,  and 
also  the  number  of  lamps  or  lights  that  have  been  discontinued,  and  the  au- 
thority or  cause  thereof,  if  known  to  or  ascertained  by  him,  and  the  numlwr 
and  location  of  any  and  all  lamps  or  lights  that  have  remained  unlighted, 
the  name  of  the  company  owning  or  furnishing  the  same,  and  the  duration 
of  time  when  the  same  shall  have  been  unlighted  during  such  months;  and  he 
shall  perform  such  other  duties  as  may  be  connected  with  the  public  street- 
lighting  system  of  the  city  during  the  period  of  said  contract,  and  as  may  be 
ref)Uired,  from  time  to  time,  by  said  committee  or  the  common  council;  and 
to  furnish  to  said  committee  and  the  council,  as  may  be  directed,  written  re- 
ports upon  any  of  the  subjects  aforesaid.  Said  resolution  also  provides  for 
the  payment  of  Belknap  for  hia  services  as  "lamp  inspector,"  and  provides 
for  bis  giving  security  for  his  faithful  performance  of  the  aforesaid  matters. 
It  also  provmes  that  Belknap  shall  examine  into  any  and  all  complaints  or 
charges  of  any  of  said  lamps  or  lights  having  been  unlighted  at  any  time  dur- 
ing said  contract,  which  shall  have  been  received  by  him  or  come  io  bis  knowl- 
edge or  Information.  The  above  abstract  of  the  duties  contemplated  to  be 
performed  by  Belknap  shows,  I  think,  quite  clearly,  that  his  services  or  em- 
ployment would  come  within  Schedule  B,  part  second,  of  the  classification 
made  by  the  mayor;  and  it  follows  that  his  employment  to  render  such  serv- 
ices, if  consummated  by  entering  into  the  contract  contemplated  by  said  reso- 
lution, would  have  been  a  violation  of  the  civil  service  act.  In  deciding  this 
case,  I  am  not  permitted  to  consider  the  necessity  or  the  advantage  of  Bel- 
knap's services  to  the  city,  or  his  real  qualifications,  or  the  wisdom  of  bis  em- 
ployment. The  entire  question  before  me  is  whether  the  services  be  was 
to  render  under  either  resolution  came  within  Schedule  B,  part  2,  and  I 
have  arrived  at  the  conclusion  that  they  do  fall  within  that  portion  of  the 
schedule.  I  do  not  allow  costs,  because  the  case  seems  to  have  originated 
and  to  have  been  conducted  in  an  amicable  spirit,  to  obtain  an  adjudication 
upon  the  civil  service  act,  and  the  regulations  of  the  mayor  under  it.  The 
question  is  a  new  one,  arising  under  a  recent  statute,  and  the  plaintiff's  re- 
quests do  not  ask  for  costs. 

Eexfokd  v.  Comstock. 
(Supreme  Court,  Special  Term,  Chenango  County.    JToly,  1888.) 

X.  EviDBNCB — Documents — Book  Acoocsts. 

Entries  of  charges  (or  services  and  disbursements  In  the  acoount-books  of  an  at- 
torney. In  his  own  handwriting  and  in  that  of  his  former  partner,  both  of  whom 
died  before  the  client,  many  of  the  items  being  proved  by  disinterested  witnesses  in- 
dependently of  the  books,  and  other  witnesses  testifying  that  they  had  settled  their 
indebtedness  to  the  attorney  by  the  books,  and  found  them  correct,  are  admissible  in 
an  action  by  the  attorney's  administrator  against  the  administrator  of  the  deceast-d 
client  to  recover  for  such  services  and  disbursements,  though  during  ^rt  of  the 
time  the  entries  were  being-  made  plaintiff's  intestate  had  clei^  in  his  office,  wbo!« 
principal  duties  were  copying  papers  and  other  such  worlc  as  is  usually  introsted 
to  clerks  in  a  law-otHce,  and  who  were  not  shown  to  have  had  personal  knowledci: 
of  the  matters,  as  they  were  not  such  ClerlEs  that  their  employment  would  render 
the  books  incompetent  evidence. 

8.  Interest— When  Allowed — Attobnets'  Fees. 

interest  is  recoverable,  in  an  action  tor  attorneys'  fees,  from  demand  for  pay- 
ment, when  their  value  is  undisputed,  and  on  disbursements  from  the  time  when 
made. 

On  motion  for  conflrmation  of  referee's  report. 
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Benjamin  F.  Rexford,  administrator,  etc.,  of  Benjamin  F.  Bexford,  de< 
ceased,  presented  a  claim  to  Abel  Comstock,  administrator  d.  b.  n.  of  William 
G.  Guernsey,  deceased,  for  attorney's  fees  due,  and  disbursements  made  by 
plaintiff's  intestate,  which  was  referred  under  the  statute.  The  referee  re. 
ported  $4,192.24  due  the  claimant. 

Howard  D.  Newton,  for  plaintiff.    George  W.  Ray,  for  defendant. 

FoLLETT,  J.  Plaintiff's  intestate  died  August  30, 1872.  Defendant's  in- 
testate died  June  24,  1873.  The  referee  received  in  evidence  the  books  of  ac- 
count of  the  plaintiff's  intestate  against  the  objection  and  exception  of  the 
defendant.  Books  of  account  are  admissible  in  evidence  in  favor  of  the  party 
keeping  them,  notwithstanding  parties  to  actions  are  now  authorized  by  stat- 
ute to  testify  in  their  own  behalf.  Tomlinson  v.  Borst,  30  Barb.  42;  Strotul 
V.  Tilton,  *42  N.  Y.  139,  4  Abb.  Dec  324.  Entries  of  medical  services  in 
books  of  account  regularly  kept  by  a  physician  are  evidence  of  the  rendition 
and  value  of  tlie  services.  Foster  v.  Coleman,  1  £.  D.  Smith,  85:  Larue  v. 
Rowland,  7  Barb.  107,  Clarke  v.  Smith,  46  Barb.  30;  Knight  v.  Cunning' 
Tiain,  6  Hun,  100;  Wetmore  v.  Peck,  19  Alb.  I>aw.  J.  400;  Bay  v.  Cook,  22 
N.  J.  Law,  343.  Entries  of  work  done,  and  of  materials  furnished,  in  such 
books,  are  evidence  that'the  work  was  done,  the  materials  furnished,  and  of 
their  value.  Linnell  v.  Sutherland,  11  Wend.  569;  McGoldrick  v.  Trap- 
hagen,  S8  N.  Y.  334;  Mayor  v.  Railroad  Co.,  102  N.  Y.  572.  580,  7  N.  E. 
Kep.  905;  Taggart  v.  Fox,  11  Daly,  159;  The  Potomac,  2  Black,  481;  Morris 
v.  Brigys,  3  Cush.  345;  Holmes  v.  Beal,  9  Cush.  223.  Entries  of  legal  serv- 
ices, and  of  disbursements  incident  thereto,  in  books  of  account  regularly  kept 
by  a  lawyer  in  his  business,  are  within  the  principle,  established  by  the  cases 
cited,  and  are  evideuce  that  the  disbursements  were  made,  the  services  ren- 
dered, and  of  their  value.  Codman  v.  Caldwell,  81  Me.  560:  Charlton  v. 
Laiorey,  Mart.  (X.  C.)  26.  The  weight  which  is  to  be  given  to  such  evidence 
depends  upon  the  circumstances  surrounding  each  case,  and  is  to  be  deter- 
mined by  the  tribunal  which  decides  tlie  question  of  fact.  It  has  been  as- 
serted {Conklin  v.  Stamltr,  2  Hilt.  422;  Taggart  v.  Fox,  11  Daly,  160; 
Beach  v.  Mills,  5  Ck>un.  49G)  that  entries  in  books  of  account  kept  by  trades- 
men and  artisans  were  not,  at  common  law,  admissible  in  evidence  to  estal>- 
lish  the  liability  of  debtors,  but  that  the  rule  which  declares  such  entries  rele- 
vant was  introduced  into  the  colonies  from  Holland.  Such  entries  may  have 
been  deemed  relevant  by  the  laws  of  Holland,  and  it  may  be  that  the  courts 
established  in  the  colonies  settled  by  the  Dutch  followed  the  rule;  but  in  1609 
an  act  was  passed  in  England,  (7  James  I.,  c.  12,)  which  recited  that  such  en- 
tries were  then  received  by  the  courts,  and  enacted  that  thereafter  such  en- 
tries should  not  be  received  in  evidence  if  made  more  than  a  year  prior  to  the 
beginning  of  an  action  for  the  recovery  of  the  account;  and  in  1863  this  act 
was  "revivified  and  rendered  perpetual"  by  chapter  125,  26  &  27  Vict.;  1 
Tayl.  Ev.  (6lh  Ed.)  p.  635.  §  641;  1  Whart.  Ev.  §  678.  The  rule  that  entries 
In  books  of  account  made  contemporaneously  with  the  sale  of  goods  are  rele- 
vant to  the  issue  raised  by  a  denial  of  the  indebtedness  originated  long  l>efore 
parties  were  competent  to  testify  in  their  own  behalf,  and  out  of  the  necessity 
of  resorting  to  this  inferior  kind  of  evidence  when  parties  dealt  with  each 
other  in  small  matters,  at  short  intervals  of  time,  and  under  circumstances 
which  rendered  it  practically  impossible  to  prove  the  transactions  by  third 
persons.  Parties  adopting  this  mode  of  dealing  may,  in  the  al>sence  of  evi- 
dence of  fraud  or  error,  be  deemed  to  vouch  for  the  integrity  of  each  other's 
books,  and  to  have  assented  that  their  dealings  may  be  established  prima 
facie  by  contemporaneous  entries  in  books  of  account  regularly  kept.  En- 
tries So  made  are  a  part  of  ttie  transaction,  or  of  the  res  geitue,  and  experi- 
ence has  shown  such  entries  to  be  so  generally  correct  that,  in  the  absence  of 
discrediting  circumstances,  they  are  deemed  to  be  a  reliable  kind  of  evidence. 
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In  England  entries  In  bankers'  books  are,  by  statute,  prima  facte  evidence  of 
the  truth  of  the  statements  recorded,  (Steph.  Dig.  art.  36;)  and  tbe  chancery 
practice  amendment  act,  (15  &  16  Yict.  c.  86,  §  54,)  empowers  snch  coarts, 
"in  cases  where  they  shall  think  fit  so  to  do,  to  direct  that  In  taking  the  ac- 
count the  books  of  account  in  which  the  accounts  required  to  be  taken  had 
been  kept,  or  any  of  them,  shall  be  taken  as  prima  facie  evidence  of  tbe  truth 
of  ttie  matters  therein  contained,  with  liberty  to  the  parties  interested  to  take 
such. objections  tliereto  as  they  may  be  advised."  In  India  all  entries  in 
books  of  account  regularly  kept  in  the  course  of  business  are  relevant.  India 
Code  Ev.  §  34. 

Case  v.  Potter,  8  Johns.  211,  is  the  first  reported  case  in  this  state  dlscnss- 
ing  the  admissibility  in  evidence  of  boolts  of  account,  but  nothing  was  decided. 
In  the  next  case,  {  Vosburgh  v.  Thayer,  12  Johns.  461,)  it  was  bold  that  sucli 
books  ought  not  to  be  received  in  evidence  unless  it  was  proved  (1)  that  tbe 
party  offering  them  kept  no  clerk;  (2)  that  some  of  tbe  articles  charged  were 
delivered;  (3)  that  the  books  offered  are  the  account-books  of  the  party;  (4) 
that  the  party  keeps  just  accounts;  and  this  by  those  who  have  dealt  and  set- 
tled with  him.  This  case  is  tbe  leading  one  in  this  state.  None  of  the  above 
conditions  liave  been  regarded  as  ambiguous,  except;  the  first,  which  has  not 
been  adopted,  so  far  as  we  know,  in  any  jurisdiction  except  in  the  state  of 
CSeorgia,  where  it  has  lieen  somewhat  modified  by  sbitute.  Code  On.  §  3700. 
In  England,  and  in  several  of  the  states,  it  has  been  held  that,  if  the  party 
offering  the  books  kept  a  clerk,  or  an  employe  who  knew  about  the  fact  en- 
tered, the  entry  would  not  be  received  if  tbe  clerk  or  employe  cuuld  be  pro- 
duced as  a  witness.  In  this  state  the  flrstcondition  has  been  reiterated  in  sev- 
eral reported  cases,  two-of  which  are  recent.  Ives  v.  Waters,  30  Hun,  297; 
Beatty  v.  Clark,  44  Hun,  126.  But  the  meaning  and  extent  of  the  first  rule 
lias  been  considered  only  in  two  reported  cases.  Sickles  v.  Mather,  20  Wend. 
72,  was  an  action  brought  by  a  manufacturer  to  recover  the  price  of  ink  manu- 
factured, and  sold  to  defendant.  A  foreman  of  plaintiff's  factory  testified  th.nt 
be  had  delivered  all  of  tlie  ink  manufactured,  and  remembered  delivering  ink 
to  the  defendant  at  divers  times,  but  did  not  remember  the  years  or  montiis 
when  tbe  deliveries  were  made.  He  testified  that  he  entered  the  sales  on  a 
slate,  which  tlie  plaintift'  transcribed  on  his  books.  The  plaintiff  kept  no 
clerk,  unless  tbe  foreman  was  one,  which  the  defendant  asserted  he  was, 
within  the  meaning  of  the  rule;  but  it  was  held  that  be  was  not,  tbe  court 
saying:  "It  is  said,  tii-st,  that  the  plaintiff  had  a  clerk;  and,  if  so,  they  were 
clearly  inadmissible,  according  to  Vosburgh  v.  Thayer,  12  Johns.  462.  Liglit- 
body  calls  liimself  foreman,  and  says  he  never  in  his  life  made  an  entry  in  the 
plaintiff's  books.  This  certainly  does  not  look  like  his  being  a  clerk.  The 
object  of  the  limitation  doubtless  was  to  withhold  secondary  evidence,  with 
winch  the  books  alone  roust  certainly  be  classed,  until  it  shall  appear  that  at 
least  the  party  was  without  a  regular  clerk,  whose  business  it  is  to  notice  the 
sales,  and  make  entries  as  they  occur,  in  the  journal.  He  is,  then,  the  only 
admissible  witness.  At  any  rate,  this  is  so  as  to  all  the  entries,  unless  it  ap- 
pear affirmatively  that  some  of  them  were  in  fact  not  made  by  him.  ifcAl- 
lister  V.  Kcab,  4  Wend.  483.  Several  cases  in  states  where  the  party's  snpple- 
tory  oath  is  allowed  exclude  books  as  evidence  of  transactions  when  it  appears 
they  were  in  fact  known  to  third  persons.  Such  a  precaution  wonid  be  of 
very  little  utility  in  this  state,  where  tlie  party  is  not  sworn;  and  it  is  there- 
fore commonly  impossible  to  learn  that  others  could  testify.  Lightlx>dy  was 
not  in  any  sense  a  clerk  for  the  purpose  of  verifying  the  books.  A  clerk  can 
connect  them  with  the  sales,  (many  of  which  be  usually  makes  himself,)  and 
his  original  entries  (to  the  general  accuracy  of  which  he  can  make  oath)  be- 
come tliemselves  evidence  of  what  he  may  in  fact  have  forgotten.  Merrill  v. 
Railroad  Co.,  16  Wend.  596-600,  and  cases  there  cited.  It  would  clearly  be 
£oing  beyond  the  meaning  of  the  qualification  in  Vosburgh  v.  Thayer  to  sa^ 
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that  a  man  about  a  factory,  who  attends  no  further  to  sales  than  the  mere  de- 
livery of  goods,  and  noting  the  fact  for  a  temporary  purpose  upon  a  slate, 
should  be  esteemed  the  only  competent  witness  to  establish  all  the  sales  and 
entries  of  bis  principal."  In  MoOoldrick  v.  Traphagen,  88  N".  Y.  334,  the 
action  was  to  recover  for  mechanical  work  done  by  the  plaintifiF's  testator.  It 
was  proved  that  the  plaintiff,  when  present,  entered  au  account  of  the  work 
done  upon  a  slate,  and,  when  absent,  his  foreman  made  the  entries  on  a  slate. 
The  testator  kept  book-keepers,  one  of  whom  saw  some  work  done,  and  made 
some  of  the  entries  on  the  slate.  "It  also  appeared  that  the  respondent  kept 
no  clerk  who  bad  anything  to  do  with  bis  accounts,  or  bis  business  generally, 
but  that  he  had  a  book-keeper,  who  transferred  the  same,  as  already  stated. 
The  accounts  of  the  respondent  were  really  kept  by  himself,  or  under  his  Im- 
mediate  direction,  with  the  assistance  of  a  book-keeper  to  transfer  the  original 
entries  made  from  the  slate  to  the  day-book,  and  from  the  day-book  to  the 
ledger.  This  was  done  under  his  superintendence,  and  by  his  direction  ex- 
pressly the  prices  were  carriejl  out.  •  •  ♦  The  points  of  the  appellant's 
counsel  do  not  distinctly  claim  that  either  of  the  respondent's  book-keepers 
who  bad  charge  of  the  books  alone  was  a  clerk  within  the  meaning  of  that 
term,  and  within  the  rule  applicable  to  this  species  of  evidence.  Be  that  as 
it  may,^however,  we  think  that  the  clerk  intended  was  one  who  had  something 
to  do  with,  and  had  knowledge  generally  of,  the  business  of  his  employer  in 
reference  to  goods  sold  or  work  done,  so  tliat  he  could  testify  on  that  subject. 
It  evidently  means  an  employe  whose  duty  it  is  to  attend  to  the  details  of  busi- 
ness, and  thus  is  able  to  prove  an  account,  and  not  one  who,  from  his  isolated 
position  as  a  book-keeper,  can  have  but  little  means  of  knowledge  personally 
as  to  the  transactions  done,  or  information  relating  thereto,  except  what  is 
mainly  derived  from  others.  The  latter  position  was  that  occupied  by  the 
book-keepers  of  the  respondent,  and  they  were  in  no  sense  clerks  within  the 
meaning  of  the  law,  as  to  evidence  of  this  character."  It  will  be  observed 
that  in  the  case  first  cited  it  was  held  that  the  foreman  who  delivered  the 
identical  articles  charged,  the  price  of  which  the  plaintiff  sought  to  recover, 
was  i>ot  a  clerk  within  the  meaning  of  the  rule,  the  court  saying  that  the 
rule  required  that  the  party  should  be  "without  a  regular  clerk,  wliose  busi- 
ness it  is  to  notice  the  sales,  and  msike  entries  as  tbey  occur  in  the  journal." 
In  the  case  last  cited  it  was  held  that  the  book-keeper  who  transcribed  the  en- 
tries from  the  slate  to  the  day-book  was  not  a  clerk  within  the  rule;  nor  was 
the  foreman  of  the  shop,  who  made  part  of  the  original  entries  upou  the  slate. 
Both  cases  agree  that  the  reason  for  this  condition  is  that  the  best  attainable 
evidence  must  be  produced,  and  that  entries  must  be  excluded  when  the  per- 
ions  who  made  the  entries  can  be  produced.  If  this  is  the  only  reason  for  the 
condition,  it  is  difficult  to  see  why- (parties  being  competent  to  testify)  the 
uime  reason  should  not  exclude  books  of  account;  at  least  in  all  cases  where 
)he  parties  who  made  the  entries  are  living.  When  this  condition  was  estab-. 
ished,  the  person  who  made  the  sales  or  did  the  work  usually  entered  the  fact 
n  an  account-book,  but  now  a  sale  is  often  made  by  one,  a  delivery  by  others, 
tnd  the  entry  by  another,  who  sees  nothing  of  the  transaction;  and.  if  books 
ire  not  evidence  when  a  clerk  is  kept,  great  inconvenience  will  follow,  for  it 
s  apparent  that  they  will  be  inadmissible  in  the  cases  where  the  greatest  ne- 
;essity  for  their  reception  exists.  Unless  books  of  account  are  to  be  received 
lor  what  they  are  worth  in  cases  where  parties  are  accustomed  to  deal  upon 
sredit,  and  with  full  knowledge  that  the  only  record  to  be  kept  of  their  deal- 
ngs  is  in  the  account-books  of  one,  or  both,  it  will  be  difiScult  for  banks, 
wrporations,  and  large  establishments  dealing  with  many  persons,  and  hav- 
ng  many  transactions  with  each  person,  to  recover  for  items  charged  in  ao- 
iount,  as  it  is  impossible  for  parties  or  their  employes  to  remember  the  multi- 
.ude  of  items  which  enter  into  the  accounts  of  a  moderate  business. 
In  the  case  at  bar  the  persons  who  rendered  the  services  and  made  the  dia- 
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bursements  are  dead,  and  ao  ia  the  person  for  wliom  rendered.  There  is  no 
room  for  suspicion  that  the  entries  were  made,  or  the  sums  charged  increased, 
after  the  deatli  of  the  debtor,  as  tliey  are  all  in  the  handwriting  of  Benjamio 
F  Rexford  or  Lewis  Kingslej-,  both  of  whom  died  before  'William  G.  Guern- 
sey, for  whom  the  services  were  rendered.  The  performance  of  many  of  the 
services  recovered  for  was  proved  by  several  disinterested  witnesses ;  and  ao 
was  the  fact  that  the  books  produced  were  those  of  Rexford  &  Kingsler;  as 
well  as  the  further  fact  (by  persons  who  had  settled  with  them)  that  they  kept 
correct  books  of  account.  Robert  A.  Stanton  testified  that  from  the  autumn 
of  1U64  until  January  1,  1866,  (about  15  months)  he  was  a  clerk  in  the  o&a- 
of  Rexford  &  Kingsley,  performed  the  duties  of  a  law  clerk,  copying  papeis 
chiefly,  probably  drawing  papers  from  dictation,  and  attending  generally  to 
such  business  as  would  be  intrusted  to  a  clerk.  E.  A.  Kingsley  was  in  tlie 
oflSce  as  a  law  clerk  after  Stanton  left,  but  it  does  not  appear  for  how  lucg, 
nor  what  his  duties  were.  This  is  the  only  evidence  in  respect  to  the  em- 
ployes of  Rexford  &  Kingsley,  or  of  Benjamin  F.  Rexford,  or  of  the  duties  of 
their  employes.  Whetlier  Stanton  and  Kingsley  (the  so-called  clerks)  were 
admitted  to  practice,  or  were  merely  students  at  law,  does  not  apftear.  Th^ 
period  of  their  stay  in  the  ofiSce  covers  but  a  small  part  of  the  time  embrace 
by  this  account,  and  there  is  no  evidence  to  show  that  either  had  personal 
knowledge  of  the  services  or  disbursements  charged  in  the  account.  I  think 
no  error  was  committed  in  receiving  the  books  of  account. 

It  was  held  in  My  gat  t  v.  Wilcox,  45  If.  Y.  308,  that  an  attorney  is  entitled 
to  recover  interest  upon  his  disbursements  from  the  time  when  they  were 
made.  It  was  also  held  in  that  case  that  an  attorney  is  entitled  to  recover  in- 
terest for  his  services  from  the  date  when  payment  is  demanded  where  there 
is  no  contest  over  the  value  of  the  services  sought  to  be  recovered;  which  case 
seems  to  cover  the  case  at  bar.  The  referee  allowed  the  claimant  interest  c>n 
the  disbursements  from  the  dates  when  they  were  made  to  September  36, 
1874,  (the  date  when  the  account  was  presented,)  amounting  to  $249.04.  He 
added  this  amount  to  the  amount  of  the  disburseoients,  and  the  sum  so  pro- 
duced to  the  amount  due  for  services  September  26, 1874,  and  allowod  interest 
on  the  whole  sum  from  September  26,  1874,  to  the  date  of  his  report.  Decem- 
ber 17,  1887,  thus  compounding  the  interest  on  8249.04  from. September  26, 
1874,  to  December  17,  1887, 13  years,  2  months,  and  21  days;  which  amounts 
(computed  at  7  per  cent,  to  January  1, 1880,  and  6  per  cent,  thereafter)  to  the 
sum  of  S210.72,  which  must  be  deducted  from  the  amount  found  due  by  the 
referee;  and  in  all  other  respects  his  report  is  confirmed;  and  a  judgment  for 
the  claimant  is  so  ordered,  with  the  referees's  fees  and  disbursements,  to  be 
taxed. 


Waonkr  0.  Perry. 
(Supreme  Court,  General  Term,  First  Department.    Jannary  38, 1880  ) 

Ids  PBNDBNS — CaNCBLLATION  op  NOTIOB — PAlLtTRE  TO  PkOSKOCTB. 

Under  Code  Civil  Proc.  N.  Y.  $  1674,  providing  that  if  plaintiff,  filing  a  noUoe  of 
Us  pendens,  unreasonably  neglect  to  proceed  in  the  action,  the  court  may  direct  the 
notice  to  be  canceled,  such  notioe  should  be  canceled,  where  a  judgment  for  defend- 
ant was  afOrmed  by  the  general  term  on  March  Uth,  and  in  June  plaintiff,  being  re- 
quested by  defendant  to  appeal  so  that  he  might  move  for  dismissal  of  the  appa*^ 
on  the  ground  that  it  did  not  lie,  refused  to  take  such  appeaL 

Appeal  from  special  term,  New  York  county. 

Action  by  Frederick  Wagner  against  John  H.  Perry,  to  recover  a  sum  of 
money.  The  special  term  granted  an  order  canceling  a  notice  of  lis  penden-* 
filed  by  plaintiff,  and  pluintiS  appeitls.  For  opinion  on  former  appeal,  see  47 
Hun,  516. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Daniels,  JJ. 

Chas.  Miehling,  for  appellant.    J,  R.  Maroin,  for  respondent. 
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Van  Brunt,  P.  J.  This  action  was  brought  to  recover  (250  paid  by  the 
plaintiff  to  the  defendant  on  account  of  the  purchase  by  the  former  of  a  bousb 
and  lot  in  this  city,  and  $120.31  money  paid  by  plaintiff  for  examining  the 
title  to  said  premiseB,  with  interest.  At  the  time  of  the  commencement  of 
the  action  a  notice  of  lis  pendens  was  filed  in  the  ofSce  of  the  clerk,  etc.  The 
action  was  tried  in  July,  1887,  and  judgment  entered  in  August,  1887,  dis- 
missing the  plaintiff's  complaint.  The  plaintiff  appesiled  to  the  general  term, 
where  the  judgment  was  HfBrmed,  and  judgment  of  affirmance  entered  on  the 
9th  March,  1888.  47  Hun,  516.  At  the  time  of  making  this  motion,  namely, 
June,  1888,  the  plaintiff  had  not  appealed  to  the  court  of  appeals,  and  had  re- 
fused to  take  such  appeal;  the  defendant  having  request»l  him  so  to  do  in 
order  that  he  might  move  to  dismiss  the  same,  claiming  that  the  action  was 
not  appealable  to  the  court  of  appeals  without  leave  of  the  general  term.  The 
defendant  thereupon  moved  for  an  order  canceling  the  notice  of  lis  pendens, 
which  motion  was  granted,  and  from  the  order  entered  thereon  this  appeal  is 
baken. 

By  section  1674  it  is  provided  that  if  the  action  was  stayed,  discontinued, 
)r  abandoned,  or  final  judgment  rendered  against  the  party  filing  the  noticet 
ind  the  time  to  appeal  has  expired,  or  if  a  plaintiff  filing  the  notice  unrea- 
sonably neglects  to  proceed  in  the  action,  the  court  may  direct  that  the  no- 
:ice  be  canceled.  Under  the  facts  above  stated,  it  is  clear  that  the  sole  ob- 
|ect  of  the  plaintiff  by  bis  notice  of  pendency  of  action  was  to  harass  and 
mnoy  the  defendant,  and  tie  up  his  property,  and  that  his  neglect  and  refusal 
'x>  take  the  appeal,  as  requested  by  the  defendant's  attorney,  was  unreason- 
ible,  and  he  therefore  brought  himself  within  the  provisions  of  the  Code  an- 
;horizing  the  court  to  cancel  the  notice  where  a  plaintiff  unreasonably  neg* 
ects  and  refuses  to  proceed  in  the  actiou.  The  order  should  be  affirmed,  with, 
rasts.    All  concur. 


Mates  at  al.  v.  Habdt. 
{Supreme  Court,  General  Term,  First  Department.    January  88, 1889.> 

?ATBNTB  FOB  INVENTIONS— lOTRrNOEKKNT—ACTIOX  TO  ResTEAIN— JnBISDICTION. 

The  owner  of  a  patent  granted  to  plaintiffs  the  right  to  make,  use,  and  sell  the 
invention  during  the  term  of  the  patent,  and  of  any  reissue,  and  agreed  not  to 
license  more  than  one  other  person  to  use  or  sell  it  without  plaintiffs'  consent.  A 
second  license  was  granted,  and  afterwards,  without  plaintiffs'  consent,  the  owner 
assigned  all  her  interest  to  defendant,  who  manufactures  and  sells  the  invention. 
Held,  that  an  action  to  restrain  such  manufacture  and  sale,  and  for  an  account,  is 
for  the  infringement  of  the  patent,  and  not  within  the  jurisdiction  of  the  state 
courts.' 

Appeal  from  special  term,  New  York  county. 

Action  by  Mayer  and  others  against  Garret  L.  Hardy.    Defendant  appeals. 

Argued  before  Daniels,  P.  J.,  and  Bartlett,  J. 

J.  S.  Van  Wyok,  for  t^pellant.    Reginald  Hart,  for  respondents. 

Baktlett,  J.  Catharine  Judson  was  the  owner  of  a  patent  for  corset 
(asps.  By  an  agreement  with  the  plaintiffs  she  granted  them  the  right  to 
lake,  use,  and  sell  corset  clasps  containing  the  patented  invention  during  the 
fe  of  the  patent,  and  during  the  term  of  any  reissue  thereof.  She  further 
sireed  not  to  license  more  than  one  other  person,  firm,  or  corporation  to 
lake,  use,  or  sell  articles  under  the  patent  without  the  written  consent  of  the 
laintiffs.  A  second  license  was  granted,  under  the  right  thus  reserved,  to 
16  Scovlll  Manufacturing  Company.  Thereafter,  howevet,  the  said  Catha- 
ne  Judson,  not  having  obtained  any  consent  from  the  plaintiffs  to  do  so,  as- 

>  Concerning  the  jurisdiction  of  ttie  state  and  the  federal  courts,  of  oases  arising  nn> 
ir  the  patent  laws,  and  as  to  what -are  such  cases,  see  WiUiama  v.  Band  Co.,  86  Ted 
ep.  869,  and  note;  Smith  v.  Ayrault,  (Mioh.)  89  K.  W.  Rep.  724. 
v.8N.Y.8.no.lO — 66 
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signed  to  Garret  L.  Hardj,  the  defendant,  all  the  rif^h^,  title,  and  interest 
whicb  she  still  had  in  and  to  the  Invention  aforesaid.  The  defendant  then 
proceeded  to  manufacture  corset  clasps  under  the  patent,  and  sell  them  at  a 
lower  price  than  that  for  which  such  clasps  were  sold  by  the  plaintiffs.  This 
action  was  brought  to  restrain  the  defendant  from  continuing  to  manufacture 
or  sell  the  patented  articles,  and  to  compel  him  to  account  to  the  plaintilTg, 
and  pay  over  to  them  all  profits  which  be  bad  realized  by  reason  of  his  sales 
under  the  patent.  In  the  opinion  of  the  trial  court,  the  license  by  Catharine 
Judson  to  the  plaintiffs  to  make,  use,  and  sell  the  patented  article  during  the 
whole  term  of  the  patent  was  declared  to  be  to  all  intents  and  purposes  an  as- 
signment, and  on  this  ground  it  was  held  that  the  action  could  be  maintained 
against  the  defendant,  who,  it  will  be  observed,  stands  in  no  contract  relation 
with  the  plaintiffs;  the  theory  of  the  suit  being  that  he  is  liable  to  them  aim- 
ply  as  a  wrong-doer.  The  claim  of  the  plaintiffs  is,  in  substance,  that  the 
sole  right  to  manufacture  and  sell  corset  clasps  under  Catharine  Judson's  in- 
vention belongs  to  them,  and  to  the  Scovill  Manufacturing  Company;  that 
the  defendant,  Garret  L.  Hardy,  is  manufacturing  and  selling  clasps  in  disre- 
gard of  their  rights  under  the  patent;  and  therefore  that  they  are  entitled  to 
have  him  enjoined,  and  to  recover  from  him  the  profits  which  be  has  made  by 
reason  of  his  misconduct. 

It  seems  to  me  quite  clear  that  this  is  a  suit  for  the  infringement  of  a  pat- 
ent, and  therefore  a  case  of  which  the  state  courts  have  no  jurisdiction.  A 
different  view  appeai-s  to  have  been  entertained  by  the  g^eneral  term,  on  an 
appeal  from  an  order  denying  a  motion  for  a  temporary  injunction.  Mayer 
T.  Hardy,  11  Wkly.  Dig.  130.  The  opinion  of  the  general  term,  however, 
was  rendered  prior  to  the  cases  of  Sei-viae  Co.  v.  Clark,  100  N.  Y.  365,  3  N. 
E.  Bep.  835,  and  ManufactuHng  Co.  v.  Reinoehl,  102  N.  Y.  167,  6  N.  E. 
Bep.  264.  These  decisions  establish  the  proposition  that  while  the  state  courts 
may  adjudicate  upon  the  status  of  the  various  claimants  to  a  patent,  or  to 
rights  thereunder,  with  respect  to  one  another,  and  may  thus  decide  questions 
as  to  the  title  to  letters  patent,  a  state  tribunal  is  without  jurisdiction  to  en- 
join a  party  from  using  a  patent  during  the  pendency  of  an  action,  and  is 
also  without  jurisdiction  "in  any  way  to  pass  upon  a  question  as  to  an  in- 
fringement of  the  patent-right."  In  the  present  case  there  was  not  only  an 
injunction  pendente  lite,  but  there  is  also  a  perpetual  injunction  in  the  final 
judgment;  and  the  damages  which  the  plaintiils  have  been  allowed  to  recover 
upon  the  proceedings  before  the  referee  are  in  fact  simply  damages  for  the 
infringement  of  the  patent  in  question,  and  nothing  else.  In  luy  opinion, 
the  ease  is  one  of  which  the  federal  courts  have  exclusive  jurisdiction,  and  it 
it  is  therefore  Incumbent  upon  us  to  reverse  the  judgment.    All  concur. 


Tendrup  v.  John  Stbphenson  Co.,  Limited. 

(Supreme  Court,  Cfencrol  Term,  First  Department    January  28, 1880.) 

IC&STBB  AND  Servaut— Nboliobnob  op  Master— DAvaEROus  Fbexisks. 

Flaintifl,  an  employe  of  defendant,  descended,  in  the  course  of  his  work,  a  atalT^ 
«ase  which  was  securely  fastened,  but  had  often  been  moved  to  make  room  for 
work.  A  co-employe,  being  ordered  to  put  a  machine  in  position,  moved  the  stair- 
•case  a  short  distance  to  make  room  for  the  machine,  and,  while  he  stepped  aside  to 
.get  nails  to  fasten  it,  plaintifF  ascended  the  stairs,  which  gave  way,  and  he  was  in- 
jured.   Held,  that  defendant  was  liable  for  the  injury.    BAU/tlMrt,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Lauris  Tendrup  against  John  Stephenson  Company  for  peiBonaX 
injuries.    Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Brady,  Baktlett,  and  Danusxs,  JJ. 
Wm,  Allen  Butler,  for  appellant.    /.  Esward  Swanston,  for  respondent. 
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Bradt.  J.  It  will  be  perceived  on  reading  the  opinion  of  Babtlett,  J., 
infra,  that  the  act  of  removing  the  stiurway  was  one  authorized  by  the  de- 
fendants; the  negligence  of  the  so-called  fellow-worlcman  being  hia  leaving 
the  stairway  without  a  guard  or  notice,  and  without  being  fastened,  while  he 
was  seeking  the  means  of  finishing  bis  worlc  of  removal.  This  makes  a  vast 
flifference  tmtween  this  case  and  that  of  Crispin  y.  Babbitt,  81  K.  Y.  616,  to 
wliich  Justice  fiARTi<£rrT  refers.  There  the  injury  was  occasioned  by  an  act 
with  which  the  master  had  no  connection,  directly  or  indirectly,  and  was  one 
•of  carelessness.  The  fellow-workman  carelessly  let  on  steam,  and  the  plain- 
tiff was  injured.  "The  true  rule,-I  apprehend,"  said  Chuhgh,  G.  J.,  "is  to 
tiold  the  corporation  liable  for  negligence  in  respect  to  such  acts  and  duties  as 
it  is  required  to  perform  as  master,  without  regard  to  the  rank  or  title  of  the 
agent  intrusted  with  their  performance.  As  to  such  acts,  the  agents  occupy 
the  place  of  the  corporation,  and  the  latter  ia  liable  for  the  manner  in  which 
they  are  performed."  Here  it  appears  that  Jeblick,  the  fellow- workman,  bad 
been  ordered  by  the  defendant's  foreman  to  put  a  machine  in  position,  to  do 
which  it  was  necessary  to  remove  the  stairs.  They  were  removed,  and  hence 
the  accident,  for  the  reason  that  they  were  not  secured,  of  which  the  plaintiff 
was  ignorant.  The  distinctions  made  by  the  cases  bearing  upon  the  obliga- 
tions and  responsibilities  of  employers  for  the  carelessness  of  one  fellow-work- 
inan,  resulting  in  the  injury  of  another  in  the  same  common  employment,  are 
somewhat  shadowy,  and  therefore  difficult  of  application ;  but  where  tlie  act 
causing  the  injury  is  an  independent  one,  and  done  by  order  of  the  emiJoyer, 
or  bis  alter  ego,  as  in  this  case,  tlie  liability  of  the  employer  seems  to  be  set- 
tled, particularly  when  it  is  within  th^  principle  that  he  owes  his  servant  the 
duty  of  furnishing  him  a  siife  and  proper  place  to  prosecute  his  work.  Pant- 
zar  V.  Mining  Co.,  99  N.  Y.  368.  2  N.  E.  Bep.  24.  In  addition  to  this,  it  may 
be  said  that  the  case  of  Stone  Co.  v.  Kraft,  31  Ohio  St.  287,  and  quoted  by 
Eaul,  J.,  in  his  dissenting  opinion  in  Crispin  v.  Babbitt,  supra,  exactly  hits 
this  case.  Indeed,  that  opinion  will  be  found  sustained  by  authorities  the 
'doctrines  of  which  make  tlie  defendants  here  liable  for  the  plaintiff's  injuries. 
I  am  decidedly  in  favor  of  the  affirmance  of  the  judgment. 

Danibi.8.  J.,  concurs. 

Babtlett,  J.,  (dissenting.)  There  was  sufficient  evidence  to  warrant  the 
finding  of  the  jury  in  favor  of  the  plaintiff,  unless  it  ought  to  have  been  held 
that  bis  Injuries  were  sustained  in  consequence  of  the  negligence  of  a  fellow- 
servant,  for  which  the  employer  was  not  responsible.  The  plaintiff  was  a 
carpenter  employed  in  the  car  factory  of  the  defendant.  He  worked  on  the 
first  floor  of  the  building,  and  in  the  course  of  his  employment  was  called  upon 
from  time  to  time  to  go  into  the  basement.  The  first  floor  did  not  wholly 
cover  the  basement,  but  was  open  at  one  end.  In  order  to  allow  the  workmen 
to  get  up  and  down,  a  wooden  stairway  was  made  for  use  between  the  first 
floor  and  the  basement,  and  was  placed  with  the  bottom  resting  on  the  base- 
ment floor,  and  the  top  resting  against  the  beam  which  supported  the  boards 
of  the  first 'floor.  These  stairs  were  fastened  below  by  wooden  cleats  nailed  to 
the  flooring,  and  above  by  means  of  nails.  The  plaintiff,  who  was  at  work 
on  the  first  floor,  went  down  this  stairway  to  the  basement,  in  order  to  saw 
some  boards.  After  performing  this  task,  he  started  to  return  by  the  same 
stairs.  When  he  bad  nearly  reached  the  top,  the  entire  stairway  fell  under 
bis  weight,  and  he  was  thrown  backward  and  knocked  senseless.  There  is 
no  doubt  as  to  what  was  the  cause  of  the  accident.  The  stairway  had  been 
constructed  so  that  it  could  be  moved  from  one  place  to  another  without  much 
lifflculty,  and  it  bad  previously  been  moved  several  times;  generally,  however, 
f  not  always,  for  the  purpose  of  getting  it  out  of  the  way  for  the  time  be- 
ng.     On  the  day  of  the  accident,  Mr.  John  Stephenson,  the  president  of  the 
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corporation,  had  directed  a  workman  named  Torgensen  to  change  the  posi- 
tion of  the  stairs  about  five  feet,  and  Torgcnsen  had  done  so,  putting  cleiUs 
around  the  bottom,  and  securing  it  "good  and  fast. "    The  stairwav  appears  to 
liave  been  in  tliis  position  when  the  plaintift  went  down  into  the  basement. 
Before  be  went  up  again,  another  workman,  named  Jeblick,  pried  off  the  cleats, 
unfastened  the  staii-s,  and,  after  moving  them  about  four  feet,  put  them  up 
unfastened,  but  in  the  right  position,  against  the  beam.     Leaving  tbem  in 
this  insecure  condition,  lie  stepped  away  a  short  distance  to  get  liis  hammer 
and  nails.     Meantime  the  plaintiff,  ignorant  of  what  had  happened,  had  partly 
ascended  the  stairway,  and  before  Jebliek  was  able  to  get  back  the  accident 
had  occurred.    Ko  speciAc  order  to  remove  the  stairs,  or  interfere  with  them 
in  any  respect,  had  been  given  to  Jeblick,  but  the  foreman  had  told  him  to 
put  a  lar^e,  bulky  machine  called  a  "planer"  in  position,  and  to  do  this  it  whs 
necessary  to  take  the  stairs  away  from  the  place  in  which  they  had  been  put 
by  the  direction  of  Mr  Stephenson.    It  was  inconsequence  of  this  order  to 
remove  the  planer  that  Jeblick  undertook  to  change  the  position  of  the  stairs. 
Upon  this  evidence,  it  was  plain  enough  that  the  injuries  to  the  plaintiff 
were  the  direct  result  of  negligence  on  the  part  of  Jeblick,  a  co-servant  in  the 
same  employment.    The  learned  trial  judge,  however,  instructed  the  jury  that 
If  Jeblick,  who  moved  the  stairs,  was  guilty  of  negligence  in  the  matter,  his 
negligence  was  the  negligence  of  the  defendant;  and  he  based  this  portion  of 
his  charge  expressly  upon  the  rule  that  acts  which  the  master,  as  such,  is  bound 
to  perform  for  the  safety  and  protection  of  his  employes  cannot  be  delegated 
so  as  to  exclude  the  master  from  liability  to  a  servant  who  has  l>een  injured 
by  an  omission  to  perform  the  act  of  duty.    It  is  necessary  to  inquire,  there- 
fore, what  obligation  the  defendant  owed  to  the  plaintiff  in  respect  to  the 
stairway  which  fell.    A  master  owes  his  servant  the  duty  of  furnishing  him 
a  safe  and  proper  place  in  which  to  prosecute  his  work.    Fantzar  v.  Mining 
Co.,  99  K.  Y.  B68,  2  N.  E.  Rep.  24.     This  includes  the  obligation  to  provide 
a  safe  and  proper  means  of  access  to  such  portions  of  the  master's  premises  as 
the  servant  is  called  upon  to  go  on  in  the  course  of  his  employment.     The  stair- 
way, in  the  present  case,  when  fastened  in  place  as  it  was  evidently  designed 
to  be  at  all  times  when  in  use,  was  not  only  appropriate  for  the  purpose  it 
was  intended  to  serve,  but  safe  for  the  workmen  who  had  occasion  to  pass  up 
or  down.    The  accident  was  not  attributid  to  any  defect'in  material  or  con- 
struction, but  solely  to  the  fact  that  the  stairs  had  been  left  temporarily  un- 
fastened.   I  do  not  think  it  can  fairly  be  held  that  the  master,  under  the  cir- 
cumstances disclosed  by  the  evidence,  failed  to  supply  suitable  instrumental- 
ities for  the  safe  performance  of  the  work  required.    But,  says  the  learned 
counsel  for  the  respondent,  it  was  absolutely  necessary  for  the  protection  and 
safety  of  the  workmen  that  the  defendant  should  nut  only  provide  a  safe  stair- 
way, but  that  it  should  be  kept  at  all  times  in  a  safe  and  secure  condition.    In 
the  first  instance,  however,  the  defendant  was  not  bound  to  do  more  th^in  to 
furnish  a  stairway  which  should  be  safe.    This  obligation  was  fulBlled.     If 
proper  care  was  used  in  tlie  selection  of  skillful  and  competent  workmen  to 
assist  the  plaintiff  in  the  performance  of  his  duties, — and  there  is  no  suggestion 
to  the  contrary, — the  fact  that  the  negligence  of  one  of  these  co-s'ervanls  had 
rendered  the  place  where  the  work  was  to  be  done  unsafe  did  not  impose  any 
fiirtlier  duty  upon  the  employer,  in  the  absence  of  notice,  actual  or  implie>l. 
Upon  being  notified  that  the  premises  had  thus  been  rendered  unsafe,  or  alter 
such  a  lapse  of  time  that  notice  would  be  inferred,  the  master  will  befouie 
liable  for  a  failure  to  maintain  the  safety  of  the  structure,  but  not  until  then, 
if  the  said  place  provided  was  safe  and  suitable  at  the  outsH,  when  the  em- 
ployment of  the  servant  began.     There  is  no  reason  to  suppose  that  the  pres- 
ident or  any  other  oflicer  of  the  defendant  corporation  ever  contemplated  tiuic 
the  stairway  in  question  would  be  used  by  any  of  the  woi^men  except  when 
it  was  securely  fasl;ened  in  position.    It  is  not  pretended  or  suggested  thai 
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any  one  ever  directed  or  sanctioned  its  employment  under  any  other  circum- 
stances. A  fellow-servant  of  the  plaintiff,  who  had  been  ordered  to  remove  a 
bullsy  piece  of  machinery,  changed  the  position  of  this  flight  of  steps  to  get 
them  out  at  the  way,  but  without  any  speciiic  direction  so  to  do,  or,  as  he  tes- 
tifled,  out  of  his  own  idea  entirely.  He  then  left  tliem,  unsecured,  only  long 
enough  to  go  some  eight  or  nine  feet  for  his  hammer  and  nails,  when  the  ac- 
cident occurred;  and  it  cannot  be  contended  that  this  brief  period  of  insecu- 
rity was  sufficient  to  give  the  defendant  notice  that  the  stairway  had  become 
unsafe.  To  loosen  the  fastenings,  as  Jeblick  did,  move  the  steps  a  few  feet, 
and  leave  them  in  position,  and  therefore  apparently  secure,  without  warning 
to  any  one,  was  to  set  n  trap  for  those  who  might  have  occasion  to  come  from 
the  first  floor  of  the  factory  to  the  basement,  or  to  go  from  the  basement  to  the 
first  floor:  but  this  trap  was  the  contrivance  of  a  co-servant,  and  in  nowise  the 
result  of  that  personal  negligence  on  the  part  of  the  employer  which  is  essen- 
tial to  the  maintenance  of  such  an  action  as  the  present.  Cahill  v.  Hilton, 
106  N.  Y.  512, 18  N.  E.  Bep.  339 .  I  think  that  the  doctrine  of  Crispin  v.  Bab- 
bitt, 81  N.  Y.  516,  applies,  and  that  the  act  of  Jeblick  in  moving  the  stair- 
way was  the  act  of  a  mere  operative,  in  the  course  of  his  employment,  and  not 
in  the  performance  of  a  duty  resting  upon  the  master.  For  his  failure  to  se- 
cure the  steps,  as  he  should  have  done,  the  defendant  is  no  more  legally  re- 
sponsible, under  the  law,  to  the  unfortunate  plaintiff,  than  a  railroad  com- 
pany would  be  to  one  of  its  employes  who  was  injured  in  an  accident  solely 
due  to  the  negligence  of  a  fellow-servant  in  leaving  a  switch  unlocked.  In 
my  opinion  the  judgment  should  be  reversed. 


People  ex  rel.  Zulia  Steam  Nay.  Co.  o.  Couuissionebs  of  Taxes  et  al, 
(Supreme  Court,  Oeneral  Term,  Wrtt  Department.    January  88, 1888.) 

1.  Taxation— CoBFORATioNS—PBoncRTT  ra  Poreion  Statb. 

The  fact  that  the  personal  property  which  represents  the  valne  of  the  taxable 
capital  stock  of  a  resident  oorporatlon,  under  the  laws  of  New  York,  (as  amended 
by  Laws  1857,  o.  456,)  is  permanently  located  outside  of  the  state,  does  not  relieve 
the  corporation  from  taxation  on  the  value  of  such  stock. 

S.  Samb — Oapitai  Stock— Assessment. 

When  (35,000  of  capital  stock  has  been  paid  In,  of  which  $17,000  is- Invested  in  a 
steam-b<Hit,  and  the  remaining  118,000  has  been  expended  in  transporting  the  vessel 
to  a  foreign  country,  where  it  is  to  be  used,  the  whole  985,000  is  properly  taxed,  as 
It  must  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the  cost  of  trans- 
portation was  advantageous  to  the  corporation. 

Appeal  from  special  term.  New  York  county. 

Argued  before  Brady,  P.  J.,  and  Dakiels  und  Bartlett,  JJ. 

De  Lanoey  Niooll,  for  appellant.    George  8.  Coleman,  for  respondents. 

BABTI.ETT,  J.  This  is  a  proceeding  by  writ  of  certiorari  under  chapter 
269  of  the  Laws  of  1880,  to  review  an  assessment  made  by  the  commissioners 
of  taxes  and  assessments  of  the  city  of  New  York  against  the  Zulia  Steam 
Navigation  Company  for  taxation  on  its  capital  stock  for  the  year  1881.  It 
appears  that  the  company  was  incorporated  in  1880  under  the  laws  of  this 
state,  to  build  and  own,  charter  and  navigate,  vessels  on  lakes  and  rivers 
witliin  this  state,  but  also  and  chiefly  In  Venezuela,  and  the  United  States  of 
Columbia.  Its  principal  otlice  was  In  the  First  ward  of  the  city  of  New  York. 
This  made  it  a  resident  of  the  city  for  the  purposes  of  taxation.  The  capital 
stock  of  the  company  was  $70,000,  of  which  $35,000  had  been  paid  in  prior 
to  the  second  Moudny  of  January,  1881,  but  no  shares  of  stock  had  actually 
been  issued.  Of  this  $35,000  about  $17,000  had  l)een  expended  in  building  a 
steam-boat  which  had  been  sent  to  the  Zulia  river,  in  Venezuela,  but  had  not 
yet  been  tried.    The  balance  of  $18,000  had  most  of  it  been  expended  on  ao- 
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count  of  the  transportation  of  the  vessel  to  South  America,  and  other  inci- 
dental charges  outside  the  actual  cost  of  construction.  The  commissioner* 
assessed  the  company  the  full  amount  of  935,000  as  the  actual  value  of  its 
capital,  and  the  court  at  special  term  has  refused  to  reduce  or  set  aside  such 
assessment.  In  behalf  of  the  relator,  it  is  contended  that,  inasmuch  as  the- 
permanent  location  of  the  personal  property  of  the  Zulia  Steam  Navigation 
Company  was  shown  to  be  outside  tlie  territorial  limits  of  the  state  of  New 
York,  the  company  was  entited  to  exemption  from  taxation  in  this  state;  and 
it  is  further  urged  that,  even  if  liable  to  be  taxed  on  its  capital  without  de- 
duction on  account  of  property  permanently  located  in  a  foreign  conntry,  the 
assessment  was  nevertheless  erroneous,  because  the  capital  stock  was  over- 
valued, instead  of  being  assessed  at  its  actual  value,  aa  required  by  law.  The 
provisions  of  the  Revised  Statutes  in  reference  to  the  taxation  of  the  capital 
stock  of  corporations,  as  amended  by  chapter  456  of  the  Laws  of  1857,  have 
very  frequently  come  before  the  courts  for  consideration;  and,  although  no 
express  adjudication  is  to  be  found  by  the  cqurt  of  last  resort  to  the  effect 
that  the  capital  stock  of  an  incorporated  company  which  is  legally  s  resident 
of  this  state  may  be  taxed  here  notwithstanding  that  the  property  which  that 
stock  represents  is  situated  in  a  foreign  state,  I  think  such  is  the  implication 
fairly  to  be  derived  from  the  principal  cases  which  have  been  decided  by  the 
court  of  appeals  bearing  on  this  question.  With  respect  to  the  individual 
owners  who  are  assessed  for  tangible  personal  property,  the  situs  of  such  pn^ 
erty  is  most  material;  and  if  it  be  without  the  state  that  fact  will  defeat  the 
assessment.  People  v.  Commissioners,  23  N.  Y.  224.  But  with  respect  to 
corporations  the  mode  of  taxation  is  difterent.  The  assessment  under  the 
act  of  1857  is  the  estimate  of  the  actual  value,  not  of  the  personal  prop- 
erty of  the  corporation  aa  such,  but  of  its  capital  stock  after  msddng  the  stat- 
utory deductions;  and  although  the  personal  property  which  the  corporation 
owns  may,  and  usually  does,  form  a  very  important  element  in  making  ap 
the  aggregate  value  of  the  capital  stock,  other  elements  often  come  in,  as,  for 
example,  the  value  of  the  corporate  franchise.  And  the  intent  of  the  legis- 
lature seems  to  have  been  that  this  assesment  on  the  capital  stock  should  be 
made  without  regard  to  the  actual  location  of  the  personal  property.  In  the 
case  of  People  v.  Commissioners,  64  N.  Y.  541,  the  relator  claimed  that  the 
assessment' upon  its  capital  stock  should  be  reduced  by  deducting  therefrom 
certain  sums  paid  on  account  of  steam-ships  which  were  in  process  of  con- 
struction outside  the  state.  This  claim  for  exemption  was  denied,  on  the 
ground  that  it  did  not  appear  that  the  absence  of  these  vessels  from  the  state 
was  anjrthing  more  than  temporary ;  but  the  court  of  appeals  was  careful  to 
say  that  It  did  not  intend  to  intimate  that  under  the  statutes  in  this  state 
there  was  any  other  mode  of  taxing  a  corporation  than  by  assessing  the  cap- 
ital stock  at  its  actual  value,  without  regard  to  the  situs ot  its  property.  And 
in  the  much  later  case  of  People  v.  Commissioners,  104  N.  Y.  240,  249,  10 
N.  £.  Kep.  437,  the  language  of  Andrews,  J.,  clearly  implies  that  the  cap- 
ital stuck  of  a  New  York  corporation  is  taxable  here,  although  most  of  the 
property  which  really  gives  that  stock  its  v.- 1  tie  may  be  situated  In  a  foreign 
country.  Thus  he  spenks  ot  the  possibility  of  corporations  being  subject  to 
double  taxation  "where  some  portion  of  their  personal  estate  may  be  in  an- 
other state  or  country,  and  is  taxable  under  the  laws  of  the  foreign  Jurisdic- 
tion;" and  he  points  out  that  all  which  the  state  in  justice  should  exact  from  a 
corporation  having  nearly  its  whole  property  in  a  foreign  jurisdiction  would 
be  to  impose  on  it  "a  franchise  tax,  and  a  tax  on  its  real  estate  and  its  tax- 
able personal  property  having  its  actual  situs  within  our  jurisdiction,  and  Its 
credits."  But  he  says  the  remedy  against  the  general  rule  prescribed  by  the 
act  of  1857  is  with  the  legislature,  and  not  with  the  courts.  These  observa- 
tions, and  others  in  the  same  opinion,  necessarily  involve  the  assumption  that 
the  Panama  Kailroad  (Company  was  liable  to  taxation  in  this  state  upon  capital 
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representing  personal  property  situate  in  South  America;  and,  if  that  be  so, 
the  relator  in  this  case  is  similarly  taxable. 

We  do  not  think  that  the  capital  stock  of  the  appellant  was  assessed  at  an 
excessive  valuation.  The  fact  that  the  actual  coat  of  constructing  the  vessel 
Bent  to  Yeneznela  was  only  about  817,000  did  not  necessarily  require  a  reduo- 
tion  of  the  assessment  to  that  amount.  The  expenditure  of  an  equal  sum  in 
getting  the  steamer  into  South  American  waters  could  not  properly  be  re- 
garded as  a  loss.  It  might  fairly  be  assumed  by  the  assessing  oflQcers  that 
such  expenditure  was  advantageous  to  the  company,  and,  in  the  absence  of 
evidence  to  the  contrary,  would  yield  an  adequate  return.  If  it  were  thus  in 
fact  a  profitable  investment,  we  can  see  no  reason  why  the  actual  value  of 
the  capital  stock  was  not  equal  to  the  amount  which  bad  been  paid  in.  We 
find  no  error  in  the  proceedings  of  the  respondents,  and  the  order  confirming 
those  proceedings  should  therefore  be  affirmed.    All  concur. 


LocKwooD  V.  LocKWOOD  et  al.' 

(Sufyreme  Court,  General  Term,  First  Department.    January  88, 188B.) 

Wnis — Pbobatb  without  thb  Btatb — Effbgt  to  Pass  Titlb  to  Land. 

Laws  N.  Y.  1804,  c.  811,  as  amended  by  Laws  1872,  o.  680,  provide  that  when  any 
real  estate  in  New  York  is  devised  by  vnU  executed  in  another  state,  and  admitted 
to  probate  and  duly  recorded  therein,  an  exemplified  copy  of  snob  will,  "or  of  such 
record  thereof,  and  of  the  proofs,  may  be  recorded  in  the  office  of  the  surrogate  of 
any  county  in  this  state  whore  any  real  estate  so  devised  is  situated,  which  record 
In  said  surrogate's  office    •    •    *    shall  be,  in  cases  where  the  orlg^inal  cannot  be 

froduoed,  presumptive  evidence  of  said  will,- and  of  the  due  execution  thereof" 
Feld,  that  the  intention  is  merely  te  allow  an  axemplifled  copy  of  a  foreign  will 
and  the  proofs  as  recorded,  where  the  original  cannot  be  produced,  to  have  the  same 
effect  as  if  the  original  were  produced ;  and,  if  such  copy  and  proofs  show  that  the 
will  was  not  executed  and  proved  as  required  by  the  laws  of  New  York,  the  devise 
is  ineffectual  to  pass  title  to  land  therein. 

Appeal  from  special  term,  New  York  county. 

The  plaintiff,  Hiram  Lockwood,  appeals  from  an  order  at  special  term,  de- 
nying plaintiff's  motion  to  compel  John  O.  fiaker,  respondent,  to  complete 
the  purchase  of  lands  struck  down  to  liim  at  public  auction,  April  9,  1888,  at 
the  partition  sale  herein.  The  purchaser  refused  to  complete  the  purchase 
because  of  defects  of  title.  The  court  at  special  term  held  the  objections  to 
the  title  to  be  good.    2  N.  Y.  Supp.  224. 

Argued  before  Van  Bbtjnt,  P.  J.,  and  DAmracs  and  Bartlett,  JJ. 

Bdtoardt  U,  Rockwell,  for  appellant.  Clarence  L.  Weateott,  for  respond- 
ent. 

Van  Bruiit,  F.  J.  The  objections  to  the  title  in  question  are  made  be. 
cause  of  defects  in  the  execution  and  probate  of  the  will  of  one  John  N.  A7ill- 
lamsi  through  whom  the  title  was  derived.  John  N.  Williams  died  in  South 
Carolina,  where  his  will  was  made,  executed,  and  witnessed  by  three  persons, 
and  admitted  to  probate,  in  accordance  with  the  laws  of  South  Carolina,  and 
an  exemplified  copy  thereof  was  filed  and  recorded  in  the  surrogate's  office  in 
the  county  of  New  York,  and  certificates  of  the  judge  of  the  court  of  probate 
and  various  lawyers  of  South  Carolina  were  attached  and  recorded  with  the 
will  shown,  and  that  it  could  not  be  removed  from  the  records  of  that  state, 
and  hence  could  not  be  produced  here.  Upon  the  admission  of  the  will  to 
probate  in  South  Carolina,  but  one  witness  appeared  and  was  examined  as  to 
its  execution,  and  there  was  no  proof  either  as  to  the  absence  of  the  other 
witnesses,  or  of  their  Iiand  writing,  or  any  secondary  proof  whatever  in  refer- 
ence to  said  witnesses.  There  was  no  proof,  nor  did  the  attestation  clause 
state,  that  any  witness  signed  such  will  at  the  request  of  the  testator.    It  is 

lAfilrming  2  N.  Y.  Supp.  Hi. 
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clear  that  under  these  circumstances  the  will  was  not  executed  or  proven  ac- 
conling  to  the  laws  of  the  state  of  New  York.  But  it  ia  claimed  that,  in  view 
of  the  peculiar  legislation  authorizing  the  recording  of  wills  admitted  to  pro- 
bate in  another  state  or  territory,  these  objections  cannot  prevail.  The  law 
of  this  state,  as  it  stood  wlien  the  will  was  recorded,  (Laws  1864,  c.  311,  as 
amended  by  Laws  1872,  c.  680,)  provides  that  where  any  real  estate  situ- 
ate in  this  state  has  been,  or  shall  hereafter  be,  devised  by  any  person  resid- 
ing out  of  this  state,  and  within  any  other  state  or  territory  of  the  United 
Slates,  and  the  will  of  such  person  shall  have  been  tinally  admitted  to  probate 
in  such  other  state  or  territory,  and  filed  or  recorded  in  the  office  or  court 
where  the  same  shall  have  been  admitted  to  probate,  an  exemplified  copy  of 
4Buch  last  will  and  testament,  or  of  such  record  thereof,  and  of  the  proofs,  may 
be  recorded  in  the  office  of  the  surrogate  of  any  county  in  this  state  where  any 
jreal  estate  so  devised  is  situated;  which  record  in  said  surrogate's  office,  or 
«n  exemplified  copy  thereof,  shall  be.  in  cases  where  the  original  cannot  be 
produced,  presumptive  evidence  of  said  will,  and  of  the  due  execution  there- 
of, in  ail  cases  or  proceedings  relating  to  lands  so  devised.  The  objection 
made  by  the  plaintiff  certainly  has  some  support  from  the  language  of  tliis 
provision;  but  in  the  construction  of  this  portion  of  the  law  we  must  have 
xegard  to  the  intention  of  the  legislature,  and  the  objects  sought  to  be  at- 
tained. It  is  apparent  what  the  intention  of  the  legislature  was,  namely,  to 
allow  an  exemplified  copy  of  the  will  and  the  proofs  which  have  t>een  recorded 
in  another  state  or  territory,  where  the  original  could  not  be  produced,  to  have 
the  same  effect  as  though  the  original  had  been  so  produced.  It  certainly  was 
not  the  intention  to  give  greater  effect  to  the  exemplified  copy  of  a  will  and 
the  proofs  than  would  be  given  to  the  will  itself.  If  such  a  construction  is  to 
be  placed  upon  this  section,  then  we  would  have  this  peculiar  condition  of 
circumstances:  that  a  will  executed  in  South  Carolina,  according  to  its  laws, 
but  not  according  to  the  laws  oC  the  state  of  New  York,  devising  real  estate 
in  New  York,  would  be  effectual  because  of  the  law  of  South  Carolina,  that  a 
will  which  is  probated  must  be  filed,  and  cannot  be  removed  from  the  record 
for  the  purpose  of  production  in  New  York ;  whereas  a  will  made  in  North  Our- 
olina,  according  to  the  laws  of  North  Carolina,  admitted  to  probate  in  North 
Carolina,  but  not  executed  according  to  Ihe  laws  of  New  York,  would  not  be 
effectual  to  pass  the  title  to  retil  estate  in  New  York,  because  the  laws  of  North 
Carolina  authorize  the  taking  of  the  will  off  the  files  for  the  purpose  of  pro- 
bate elsewhere.  Such  a  condition  of  affairs  was  never  contemplated :  and  all 
that  was  intended  by  the  legislature  was  that  the  exemplified  copy  of  the  rec- 
ord should  be  as  effectual  as  the  production  of  the  original  in  those  cases 
where,  in  consequence  of  the  law  of  the  residence  of  the  testator,  the  original 
could  not  be  produced.  It  was  never  intended  to  change  the  requirements  of 
the  laws  of  this  state  in  regard  to  the  descent  of  real  estate.  It  is  true  that 
the  language  of  the  section  is  that  the  exemplified  copy,  in  cases  where  the 
original  cannot  be  produced,  shall  be  presumptive  evidence  of  the  will,  and  of 
the  due  execution  thereof.  But  it  is  only  presumptive  evidence;  and  where, 
upon  an  examination  of  the  record  itself,  it  is  apparent  that  the  will  has  not 
been  executed  in  such  a  manner  as  to  comply  with  the  laws  of  this  state  in 
reference  to  the  transmission  of  real  estate,  the  presumption  is  overcome,  and 
no  longer  exists.  The  claim,  upon  the  part  of  the  appellant,  that  the  record 
is  of  more  value  than  the  original,  shows  the  falsity  of  the  position,  and  the 
construction  of  the  section  does  not  necessarily  depend  upon  any  soch  absurd 
rule. 

We  are  of  opinion,  therefore,  that,  the  will  not  being  executed  in  aocoid- 
ance  with  the  laws  of  this  state  so  as  to  pass  real  estate,  no  title  to  the  dev- 
isee thereunder  passed,  and  the  order  appealed  from  should  be  affinned,  with 
•10  costs  and  disbursements.    All  concur. 
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In  re  Bbainesd.' 
{Suvreme  Court,  Oeneral  Term,  First  Department,   Jtamarj  98, 188B.) 

HumaiPAl.  CJOBFORATIOMS — ^PDBI.10  ImPROTEMBNTS — ^V^CATION  Or  ASSEBSMBNTS. 

An  assessment  for  the  construotion  of  a  sewer  in  New  York  oity,  confirmed  after 
June  9, 1880,  cannot  be  vacated,  as  unauthorized  and  void,  on  a  petition  therefor; 
Laws  N.  T.  1880,  a  650,  §  12,  declaring  that  no  court  shall  vacate  or  reduce  any  as- 
sessment, in  fact  or  apparent,  confirmed  after  June  9,  1880,  whether  void  or  voida- 
ble, on  any  property  for  local  improvements  thereafter  completed,  otherwise  than  to 
reduce  it  to  the  extent  that  it  is  shown  to  have  been  in  fact  increased  by  reason  of 
fraud  or  substantial  error. 

Appeal  from  special  ternii  New  York  county. 

Petition  by  Chauncey  M.  Brainerd  to  vacate  an  assessment  for  the  con< 
struction  of  a  sewer.  The  petition  was  denied,  and  petitioner  appeals.  A. 
statement  of  the  case  will  be  found  in  the  opinion  of  the  special  term.  1 N. 
T.  Supp.  78. 

Argued  before  Van  Brumt,  F.  J.,  and  Bbady  and  Macomber,  JJ. 

James  A.  Veering,  for  appellant.     George  L.  Sterling,  for  respondent. 

Yan  Bbunt,  p.  J.  The  ground  upon  which  it  is  sought  to  set  aside  this 
assessment  is  that  the  sewer  was  coiistracted  without  lawful  authority,  and 
that  the  assessment,  therefore,  is  illegal  and  void,  and  that  the  petitioner  is 
entitled  to  have  it  vacated  of  record.  Mr.  Justice  Lawbenoe,  who  heard  the 
motion  in  the  court  below,  clearly  shows,  by  his  opinion,  that  no  such  relief 
can  be  granted  in  this  proceeding;  and  the  views  expressed  in  such  opinion 
we  adopt.  That  he  arrived  at  the  correct  conclusion  is  evidenced  by  the  de- 
cision of  the  court  of  appeals  in  Re  Smith,  99  N.  Y.  424,  2  N.  E.  Kep.  52,  in 
a  proceeding  of  a  character  similar  to  the  one  at  bar,  to  vacate  an  assessment 
because  there  was  no  authority  for  the  doing  of  the  work  for  which  the  as- 
sessment was  levied.  The  court  In  that  case  say:  "The  petitioner  is  pursu- 
ing his  remedy  under  the  provisions  of  the  act  of  1858,  c.  838,  and  its  amend- 
ments. That  is  a  special  remedy.  It  was  given  in  addition  to  and  in  excess 
of  the  usual  and  ordinary  remedies  of  the  citizen  in  repelling  an  unlawful 
levy,  and  resisting  an  illegal  claim.  It  was  speedy  and  summary,  confined 
to  one  locality,  and  designed  to  remedy  evils  peculiar  to  tiiat  locality.  It  was 
a  remedy  which  the  legislature  might  give  or  refuse,  and,  having  given,  might 
modify  or  limit  at  its  pleasure.  Originally  very  broad,  and  covering  a  large 
class  of  cases,  it  was  at  a  later  period  very  mucli  narrowed  and  restricted. 
Laws  1880,  c.  550,  §  12.  That  restriction  took  the  form  of  a  positive  probi. 
bition.  It  forbade  any  interference  with  assessments  through  the  operation 
of  the  special  remedy  as  to  all  such  confirmed  after  June  9,  1880,  for  any  im- 
provement completed  after  the  date  of  the  enactment,  and  whether  such  as- 
sessments were  'in  fact  or  apparent,'  'void  or  voidable, '  except  that  they 
might  be  reduced  to  the  fair  value  of  the  actual  improvement  made.  For  all 
assessments  back  of  June,  1880,  the  special  remedy  remained  unchanged,  but 
from  that  time  forward  its  sole  possible  application  was  to  cases  where  the 
complaint  could  bR  redressed  by  reducing  the  assessment  to  the  level  of  the 
just  value  of  the  improvement.  It  ie  argued  that  this  amendment  did  not 
repeal,  and  was  not  intended  to  repeal,  the  act  which  forbids  a  repavement 
without  the  consent  of  a  majority  of  the  property  owners  adjoining.  That  is 
true,  undoubtedly.  The  amendment  does  not  validate  an  illegal  assessment: 
but  it  does  narrow  a.special  remedy  so  that  it  no  longer  covers  that  particu- 
lar wrong,  and  remits  the  injured  party  to  the  ordinary  remedies  of  the  citi- 
zens generally,  except  that  a  bill  in  equity  to  vacate  an  assessment,  or  remove 
it  as  a  cloud  on  title,  is  forbidden.  Laws  1882,  c.  410,  §  897.  The  property 
owner  may  still  challenge  the  validity  of  the  assessment  whenever  his  prop- 

'Affirming  1  N.  Y.  Supp.  78. 
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ertj  is  seized  under  it,  or  it  is  made  tbe  foundation  of  proceedings  against 
him." 

The  ground  upon  which  the  assessment  in  the  case  at  bar  is  sought  to  be 
set  aside  is  precisely  of  the  same  character  as  that  in  tbe  case  cited ;  and  un- 
der the  principles  laid  down  in  that  case,  in  conformity  with  the  statute,  the 
appellant  cannot  avail  himself  of  the  peculiar  facilities  afforded  by  tliis  stat- 
ute.   The  order  should  be  affirmed,  with  costs.    All  concur. 


In  re  Wheelock. 
(Supreme  Court,  Geneml  Term,  Pint  Department.    January  28, 1889.) 

1.  MumciPAi.  C!oRi>OKATio?;s— Public  Impbovsmentb— Rbduotion  or  AssBaanjm. 
Under  Laws  N.  T.  1880,  o.  550,  i  IS,  declarinfr  that  no  court  shall  vacate  or  redvoe 
any  void  or  voidable  assessment  for  any  local  improvement  oonfinned  after  June  9, 
18b0,  otherwise  than  to  reduce  it  to  the  extent  that  it  is  shown  to  have  been  in- 
creased by  fraud  or  substantial  error,  the  court  cannot  reduce  an  assessment  for  a 
■ewer,  conatmoted  by  tbe  department  of  publio  works,  on  the  groond  that  it  could 
be  legally  constructed  only  by  the  department  of  parks,  and  that,  if  constructed  by 
the  latter,  one-half  of  the  expense  only  oould  have  been  assessed.  The  department 
of  parks  not  having  ratiHed  or  accepted  the  work,  or  taken  any  action  in  the  mat- 
ter, the  property  owner  cannot  claim  benefits  which  would  have  arisen  had  that  de- 
partment legally  constructed  it;  and,  if  it  was  constructed  by  the  proper  authori- 
ties, there  is  no  basis  for  the  reduction. 

t,  Buts — CoxBTBncTioN  OT  Sbwebs— Depaktmxnt  ov  Fublio  Wokks. 

Laws  IStio,  0. 881,  passed  April  12th,  provided  for  the  adoption  of  a  general  system 
of  sewerage  in  New  York  city  on  a  general  plan,  under  the  control  of  a  board,  and 
that  no  sewer  should  be  constructed  except  on  that  plan.  An  act  passed  April  M, 
1865,  gave  the  commissioners  of  publio  parks  the  right  to  regulate,  grade,  and  imr 
prove  such  streets  as  they  might  lay  out,  on  a  plan  to  be  adopted  by  them.  In  1870 
the  powers  and  duties  of  the  board  named  in  the  act  of  April  12, 1885,  were  conferred 
on  the  department  of  public  works.  The  charter  of  1878  provided  for  a  bureau  in 
the  latter  department  having  charge  of  sewers,  and  another  having  oharge  of  reg- 
ulating and  grading  streets,  etc.  The  consolidation  act,  $g  327,  831,  gives  the  com- 
missioner power  to  revise  and  frame  a  plan  for  sewers,  and  prohibits  the  construc- 
tion of  a  sewer  except  on  that  plan.  Held,  that  the  department  of  public  worka 
has  power  to  construct  sewers,  to  the  exclusion  of  the  department  of  parka. 

8.  Statutes — Constbuotioj* — Repeal  bt  Implication. 

The  subject  matter  of  the  act  of  April  24,  1865,  relating  to  the  oommlaaloners  of 
parks,  having  been  dealt  with  by  Laws  18T4,  o  604,  provisions  of  the  former  not 
contained  in  the  latter  will  be  presumed  to  have  been  intentionally  omitted. 

Appeal  from  special  term.  New  York  county. 

Petition  by  William  A.  Wheelock  to  reduce  an  asaesament  to  the  extent  to 
which  it  is  alleged  tbe  same  exceeds  the  limitations  of  the  statute.  The 
petition  was  denied,  and  petitioner  appeals. 

Argued  before  Van  BiiUNT,  P.  J.,  and  Bbady  and  Maoomber,  JJ. 

James  A.  Leering,  for  appellant.    Qeorge  L.  Sterling,  for  respondent. 

Van  Bkunt,  P.  J.  For  the  reasons  set  forth  in  the  opinion  delivered  upon 
the  decision  in  Be  Brainerd,  ante,  889,  (herewith  announced,)  it  is  clear  that 
this  court  has  not  jurisdiction  to  entertain  thi.s  application.  It  is  true  that 
the  petitioner  seeks  to  avoid  the  effect  of  that  decision  by  not  claiming  that  the 
assessment  should  be  set  aside,  but  that  it  should  be  reduced;  but  it  is  appar- 
ent that,  if  tbe  sewer  in  question  was  constructed  by  the  proper  autlioritiea, 
there  is  no  basis  for  such  reduction.  It  is  only  because  the  sewer  bas  been 
constructed  without  due  authority  that  the  petitioner  could  have,  under  any 
circumstances,  any  standing  in  court.  The  ground  urged  upon  this  appeal  is 
that  this  sewer  could  not  legally  be  constructed  by  the  department  of  public 
works,  but  that  that  duty  was  imposed  upon  the  department  of  parka;  and,  if 
the  sewer  had  been  constructed  by  the  department  of  parks,  only  one-half  of 
the  cost  of  the  improvement  could  have  been  assessed  upon  the  appellant's 
property.  If  the  sewer  was  constructed  by  the  department  of  public  works, 
the  appellant  cannot  claim  tbe  benefit  of  rules  applying  to  work  done  under 
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the  authority  of  the  commissioners  of  parks.  The  oommlssioners  of  parks 
have  in  no  way  ratifled  or  confirmed  the  action  of  ttie  department  of  public 
'works,  or  accepted  the  work  as  done  by  it;  and  the  assessment  which  it  i» 
sought  to  reduce  is  levied  solely  upon  the  certificate  of  the  department  of  pub- 
lic works,  and  has  not  resulted  from  any  action  whatever  taken  by  the  depart- 
ment of  parks.  It  Is  therefore  evident  tliat  the  petitioner  cannot  claim,  in 
this  proceeding,  the  benefit  of  exemptions  which  would  have  arisen  in  hia 
favor  had  the  work  been  done  by  the  department  of  parks;  it  having  the  law- 
ful authority  to  perform  the  same. 

But  in  our  opinion  the  work  was  properly  done  by  the  department  of  public 
works.  By  chapter  381  of  the  Laws  of  1865,  a  general  system  of  sewerage 
was  intended  to  be  adopted;  and  it  was  apparent  to  the  legislature  that,  in  or- 
der that  such  a  system  should  be  successful,  the  work  should  be  done  under 
a  general  plan,  under  a  single  supervisory  head:  and  therefore  they  provided 
in  this  act  that  such  general  plan  should  be  adopted,  and  that  no  sewer  should 
be  constructed  in  the  city  of  New  York  unless  in  accordance  with  this  plan. 
This  act  was  passed  on  the  12th  of  April,  1865.  On  the  24th  of  April,  1865. 
an  act  was  adopted  by  which,  the  appellant  claims,  the  commissioners  of 
Central  park  were  given  the  right  to  construct  sewers  within  the  very  district 
which,  12  days  befora.  the  legislature  had  enacted  should  be  under  the  control 
of  a  particular  board  having  general  charge  of  the  construction  of  sewers,  and 
that  none  should  be  constructed  except  in  accordance  with  the  plan  adopted 
by  such  board.  An  intention  upon  the  part  of  the  legislature  to  repeal  that 
which  they  had  enacted  only  12  days  before  cannot  be  presumed,  and  can  only 
be  sustained  if  the  acts  were  inconsistent  one  with  the  other. 

It  is  urged  that  because  the  commissioners  of  public  parks  had  the  right, 
within  this  district,  to  regulate,  grade,  and  improve,  as  streets  or  as  country 
roads,  such  streets  as  they  might  lay  out,  upon  a  plan  to  be  adopted  by  them, 
that  therefore  they  had  the  right  to  construct  the  sewers  therein ;  such  having 
been  held  to  be  an  improvement  which  might  be  conatructted  in  a  street.  It 
Is  clear  from  a  consideration  of  these  acts  that  they  are  not  necessarily  in  con- 
flict; and  that  it  was  not  the  intention  of  the  legislature  to  throw  aside  the 
system  which  they  had  adopted  by  the  act  of  the  12tb  of  April;  and  that  the 
power  which  had  been  vested  in  the  Ciston  board  by  the  act  of  April  12th  still 
'  subsisted  in  them,  and  that  there  was  no  intention  to  deprive  them  of  tliat 
which  was  necessary  in  order  that  the'  sewerage  of  the  city  should  be  con- 
structed upon  a  well-defined  and  settled  plan.  In  1870  the  powers  and  dutiea 
of  the  Ciston  board'  were  given  to  the  department  of  public  works,  and  bureaoa 
were  established  in  that  department  to  take  charge  of  the  various  works. 
In  the  charter  of  1878  it  is  provided  that  in  the  department  of  public  worka 
there  shall  be  a  bureau  which  shall  have  charge  of  sewers,  and  one  which  shall 
have  charge  of  the  grading,  regulating,  etc.,  of  streets;  thus  showing  that  it 
was  the  intention  of  the  legislature  that  the  work  in  the  two  cases  should  be 
carried  on  separately  and  distinctly.  Section  327  of  the  consolidation  act  gives 
the  commissioner  the  power  to  revise  and  frame  a  plan  of  sewers  for  the  whole 
city,  except  in  the  23d  and  24th  wards;  and  section  331  provides  that  it  shall 
not  be  lawful  to  construct  any  sewer  except  on  this  plan.  If  there  is  any  re- 
peal of  powers  by  implication,  these  provisions  of  the  consolidation  act  would 
necessarily  repeal  the  power,  if  any  had  been  conferred  by  the  act  of  April  24, 
1865,  upon  the  commissioners  of  Central  park  to  construct  sewei-s.  But  it 
would  seem  that,  prior  to  the  adoption  of  the  consolidation  act,  the  act  of 
April  24,  1865,  had  been  repealed  by  implication.  Chapter  604  of  the  Laws 
of  1874  dealt  with  the  same  subject-matter  to  which  the  act  of  April  24, 1865. 
applied.  It  is  true  that  there  are  some  provisions  contained  in  the  act  of  1865 
which  are  not  contained  In  the  act  of  1874;  but,  the  legislature  having  legis- 
lated upon  the  identical  subject,  it  is  presumed  that  tbisy  were  intentionally 
omitted,  and  that  it  was  not  intended  to  engraft  them  upon  the  act  of  1874. 
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The  casa  In  re  Orphan  Home,  92  N.  Y.  116.  In  no  way  conflicts  with  the 
views  above  expressed.  Tlie  attention  of  the  court  deciding  that  case  was  in 
no  way  called,  apparently,  to  the  condition  ol  the  law  But,  assuming  that 
the  sewer  in  that  case  was  constructed  by  the  department  of  public  worlis,  it 
had  the  authority  to  construct  that  sewer;  and  although  such  authority  was 
ascribed,  perhaps,  to  legislation  which  did  not  originally  confer  the  same, yet 
still  it  would  have  done  so,  in  the  absence  of  any  other  legislation  upon  the 
subject.  There  had  been  legislative  action  upon  the  subject,  confiding  the 
power  in  respect  to  the  whole  subject  to  the  department  of  public  works;  and 
such  department,  in  exercising  this  power,  only  carried  out  the  legislative 
plan.  Had  it  not  been  for  this  condition  of  the  statutes,  showing  the  intention 
of  the  legislature  to  confer  upon  a  cei-tain  department  the  exclusive  right  in 
reference  to  the  construction  of  sewere,  we  might  very  well  have  held  that  the 
commissioners  of  Central  park,  under  the  act  of  April  24,  lii65,  would  have 
had  the  power  to  construct  the  sewer,  unless  the  same  had  been  repealed. 
And  this  was  all  that  was  decided  in  Re  Orphan  Home.  But,  in  the  pres- 
ence of  the  positive  enactments  of  the  legislature  vesting  this  authority  in 
another.department,  it  cannot  be  held  that',  under  the  general  word  "improve- 
ment," that  department  is  to  be  deprived  of  the  authority  and  power  which 
is  expressly  conferred  upon  it,  and  in  pursuance  of  a  general  plan  in  respect 
to  the  subject-matter  treated  of  in  this  legislation.  The  order  should  be  af- 
firmed, with  costs.    All  concur. 


In  re  Albxaitdbb. 

(Supreme  Court,  Oeneral  Term,  First  Depa/rlment    Jvavtay  28, 1889.) 

Appeal  from  speoial  term,  New  York  county. 

Motion  by  Annie  N.  Alexander  to  reduce  an  assessment  to  the  extent  which  It  is  al- 
leged to  exceed  the  limitation  fixed  by  statute.    Motion  denied,  and  applicant  iq)p6als. 
Argued  before  Vas  Brunt,  F.  J.,  and  Bradt  and  Maoombbb,  JJ. 
James  A.  Deering,  for  appellant.    Oeorge  L.  StgrlinQ,  tot  respondent 

Van  Brunt,  F.  J.    For  the  reasons  assigned  in  the  opinion  in  Be  WTt^eUxA,  ante,  880, 
(herewith  decided,)  the  order  appealed  from  In  this  case  must  be  affirmed,  witb  oostai 
All  concur. 


AOKERHAN  0.  COBB  LlUB  CO. 

(Supreme  Court,  General  Term,  Fin-st  DepartmeTii.    January  28, 1880.) 

1.  Bbt-Of»  JlNd  Counteb-Claim — Pleadinq — Stipulations. 

In  an  action  for  money  had  and  received,  plaintifl  charged  that  a  common  a^nt 
for  plaintiff  and  defendant,  who  had  been  selling  goods  on  commission  for  both, 
had  turned  over  to  defendant  notes  received  in  payment  for  plaintiff's  goods.  On 
general  denial  by  defendant,  the  parties  stipulated  that  eitMr  might  read  in  evi- 
dence entries  from  the  account  of  the  other  contained  in  the  common  agent's  botrics, 
and  from  these  it  appeared  that  each  had  received  from  the  agent  notes  given  in 
payment  of  the  other's  goods,  bat  which  had  received  the  larger  amount  did  not  ap- 
pear. Held  that,  under  the  stipulation,  defendant  was  entitled  to  have  the  case 
treated  as  if  he  had  pleaded  a  setoff,  sod  a  judgment  dismissing  the  complaint  was 
proper. 

i.  Assumpsit — Monbt  Had  and  Rbobitbd — Proop. 

Such  judgment  is  also  sustainable  on  the  ground  that,  In  an  action  tor  money  had 
and  received,  plaintifl  must  show  that  he  Is  entitled  to  the  money  sued  for,  exveqao 
etbono. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Warren  Ackerman  against  the  Cobb  Lime  Company.  Prom  a 
Jndgment  entered  on  report  of  a  referee  dismissing  the  complaint,  plaintiif 
appeals. 

Argued  before  Brady,  Daniels,  and  Babtlett,  JJ. 
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R.  If.  A  D.  p.  Hall,  for  appellant.     Wheeler  H.  Feekham,  for  respondent. 

Bartlett,  J.  This  is  an  action  for  money  had  and  received.  One  John 
B.  Brown  acted  as  the  common  agent  of  the  plaintiff  and  the  defendant  at  the 
city  of  New  York,  selling  cement  on  commission  for  the  plaintiff,  and  lime 
on  commission  for  the  defendant.  In  November,  1884,  he  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  and  he  subsequently  absconded; 
^liereupon  it  was  discovered  by  the  plaintiff  that  a  number  of  promissory 
notes,  representing  upwards  of  $4,000,  which  had  been  received  by  Brown  in 
payment  for  the  plaintiif's  cement,  had  been  by  him  turned  over  to  the  Cobb 
Lime  Company  on  account  of  the  sales  of  lime  which  be  had  effected  in  behalf 
of  that  company.  The  plaintiff  brought  the  present  suit  to  recover  the  aggre- 
gate amount  which  the  defendant  had  realized  upon  such  notes.  A  general 
denial  was  interposed  to  the  complaint,  and  the  case  was  sent  to  a  referee. 
Upon  the  trial  the  parties  entered  into  a  stipulation  which  permitted  either 
party  to  read  entries  from  the  ascount  of  the  otlier  as  contained  in  the  books 
of  Brown,  the  common  agent.  When  all  the  evidence  was  in,  it  appeared  not 
only  that  the  Cobb  Lime  Company  had  received  from  Brown  a  considerable 
amount  in  the  form  of  notes  given  to  him  in  payment  for  the  plaintiff's  ce- 
ment, but  on  the  other  hand  that  the  plaintiff  had  received  from  Brown  a 
considerable  amount  in  the  form  of  notes  given  to  him  in  payment  for  the 
Cobb  Lime  Company's  lime.  At  the  close  of  the  case  it  was  admitted  by  the 
counsel  for  the  plaintiff  that  the  proof  did  not  disclose  whetiier,  during  the 
course  of  Brown's  common  agency,  the  plaintiff  or  the  defendant  bad  received 
the  larger  amount  of  notes  given  for  the  lime  or  cement  of  the  other  party. 
Thereupon  tlie  referee  dismissed  the  complaint  on  the  ground  that  the  evi- 
dence was  insuHlcient  to  warrant  a  recovery  by  the  plaintiff,  and  from  the 
Judgment  entered  upon  his  report  the  plaintiff  has  appealed. 

The  action  is  clearly  maintainable,  {Hathatoay  v.  Toum  of  Ctnoiimatus, 
62  N.  Y.  484,)  and  the  only  doubt  which  arises  as  to  the  correctness  of  the 
disposition  made  of  it  by  the  learned  referee  is  due  to  the  form  of  the  answer. 
If  there  had  been  a  plea  of  setK>ff  or  counter-claim,  based  on  the  fact  that  the 
plaintiff  had  received  from  tlie  common  agent  an  amount  derived  from  salev 
of  the  defendant's  lime  which  equaled  or  exceeded  the  amount  received  by 
the  defendant  that  had  been  derived  from  sales  of  the  plaintiff's  cement,  it 
would  be  clear  that  the  plaintiff  could  not  recover  if  tlie  evidence  failed  to 
show  that  the  defendant  had  obtained  more  of  his  money  Ihiin  he  had  obtained 
of  the  defendant's  money  But  the  proofs  to  sustain  the  claim  of  an  equita- 
ble set-off  were  admitted  under  the  stipulation  which  has  been  mentioned,  and 
the  effect  of  this  stipulation  was  to  entitle  the  defendant  to  have  the  case 
treated  as  though  such  such  set-off  had  been  pleaded. 

There  is  another  view  in  which  the  judgment  may  be  sustained.  The  pro- 
ceeds of  the  sales  of  cement  and  lime  in  the  hands  of  the  common  agent  may 
be  regarded  as  constituting  one  fund,  out  of  which  he  undertook  to  pay  each 
party  the  share  to  which  that  party  was  entitled.  Under  the  equitable  prin- 
ciples which  apply  to  actions  for  money  had  and  received,  the  plaintiff  must 
show  that  he  ought  to  have  the  money  for  which  he  sues  ex  cegtto  et  bono. 
Buel  V.  Boughton,  2  Denio,  91.  It  would  ill  accord  with  equity  or  good  con- 
science to  allow  a  plaintiff  to  recover  money  as  having  been  wrongfully  or  er- 
roneously paid  by  a  common  agent  to  another  principal  without  crediting  to 
that  principal  such  money  of  bis  as  had  been  similarly  paid  to  the  plaintiff  by 
the  common  agent.  The  plaintiff's  recovery  in  a  case  of  this  kind  must  be 
limited  to  the  excess  which  the  defendant  may  have  received  out  of  the  mon- 
eys or  securities  partly  belonging  to  each,  in  the  hands  of  their  common  agent. 
We  have  not  overlooked  that  portion  of  the  brief  for  the  appellant  in  which 
it  is  argued  that  the  evidence  is  not  defective  in  failing  to  show  which  party 
receiv^  the  larger  amount  of  the  other's  notes,  but  we  deem  the  admission 
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on  that  subject  at  the  close  of  the  testimony  oonclusive  as  to  this  point.  The 
judgment  should  be  affirmed,  with  costs.  All  concur;  Bbadt,  J.,  in  the  re- 
cult. 


Pat  v.  "Waldkon  et  al. 
(Supreme  Genirt,  Special  Term,  New  York  County,    Vohmurj  «,  1889.) 

1.  Partiterseip— What  CoNSTrruTBg— Pabttoitatiow  in  Profits. 

The  defendant  conveyed  to  plaintiff,  for  a  oonsideration,  an  undivided  half  inter- 
terest  in  a  dramatio  composition,  and  agreed  to  furnish  the  neceasaiy  scenery  for 
the  prodnotion  of  the  play ;  and  it  was  further  agreed  that  all  profits  arising  from 
the  production  or  sale  of  the  play  should  be  equally  divided  between  them.  Held, 
that  such  contract  constituted  the  parties  thereto  partners. 
4.  Same — Aoxibsion  of  Thibd  Fbrson, 

It  was  provided  by  the  contract  that  neither  party  should  transfer  his  interest  in 
the  play  without  the  written  consent  of  the  other.  Held,  that  a  third  person  could 
not  be  considered  a  partner  by  virtue  of  a  subsequent  agreement  with  defendant 
for  a  share  of  the  profits,  where  such  written  consent  of  pMntift  had  not  been  ob- 
tained, and  there  were  no  profits  arising  from  the  production  of  the  play. 

Action  hj  Hugh  Fay  against  Nelson  Waldron  and  William  H.  McQiven  to 
obtain  a  dissolution  of  partnership,. and  for  an  accounting. 

George  H.  Hart,  for  plaintiff.     William  Sulzer,  for  defendants. 

Inobahah,  J.  By  the  agreement  annexed  to  the  complaint,  the  defend- 
ant Waldron  conveyed  to  the  plaintiff  one  equal  andivided  half  of  the  play  or 
effects  or  dramatic  composition  called  "The  Light  on  the  Point,"  for  the  sum 
of  $1,200.  The  agreement  then  provides  that  Waldron  shall  furnish  the  nec- 
essary scenery  and  the  rubber  dress  to  be  used  in  the  production  of  the  said 
play,  and  that  all  profits,  beuetita,  increase,  and  income  derived  from  the  pro- 
duction or  sale  of  the  said  play  is  to  be  equally  divided  between  them.  It  is 
evident  by  this  contract  that  the  parties  became  copartners,  and  the  play  be- 
longed to  the  copartnership;  Waldron  contributing  the  play,  and  the  neces- 
sary scenery  and  rubber  dress  to  be  used  in  the  production  of  the  said  play, 
and  the  plaintiff  contributing  $1,200,  and  the  parties  to  divide  the  profits 
from  the  production  and  the  sale  of  the  play.  It  is  not  necessary,  to  consti- 
tute a  valid  partnership,  that  the  parties  should  describe  themselves  as  part- 
ners, or  that  they  sliould  agree  to  share  the  losses.  There  is  no  provision 
that  either  party  should  render  special  service  for  which  the  profits  to  be  paid 
can  be,  said  to  be  'compensation. 

The  evidence,  however,  fails  to  sustain  the  allegation  that  the  defendant 
McGi  ven  was  subsequently  made  a  partner.  By  the  express  provisions  of  the 
contract  between  the  plaintiff  and  Waldron,  it  is  provided  that  neither  party 
shall  have  the  right  to  sell  or  transfer  to  any  other  party  his  right,  title,  or 
Interest  in  and  to  the  said  play  without  obtaining  the  written  consent  of  the 
other  party.  No  such  written  consent  was  ever  executed  by  either  of  the  par- 
ties to  that  agreement,  and  the  language  alleged  by  the  plaintiff  to  have  been 
used  by  Waldron  was  more  an  executory  agreement  to  make  McGiven  a  part- 
ner. No  interest  in  the  play  could  be  assigned  to  Mr.  McOiven  without  the 
written  consent  of  both  parties;  and,  as  there  were  no  profits  made  by  the 
production  of  the  play,  McGiven,  assuming  that  the  plaintiff's  account  of  the 
interview  with  Waldron  is  correct,  could  have  no  interest  except  in  the  profits 
derived  from  the  production  of  the  play.  There  should  be  judgment  that  the 
copartnership  existing  between  plaintiff  and  Waldron  bedissolved,  that  the 
parties  account  before  a  referee  to  be  appointed,  and  that  a  receiver  be  ap- 
pointed to  dispose  of  the  assets  of  tlie  copartnership,  findings  and  judg- 
«nent  to  be  settled  on  notice* 
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CtNCiMNATi,  H.  ft  D.  B.  Co.  c.  Ives  et  dl. 

(Sufprema  Court,  Special  Term,  New  Tcrk  County.    February  15, 1889.) 

VxinTB  J»  Civil  Cases — ^Resideijci! — Construotiok  ot  Statctb. 

An  unmarried  man,  who  has  taken  a  lease  of  apartments  In  aolty,  conditioned  not 
to  assign  or  underlet,  oooupies  them  with  his  servant;  has  his  paper,  letters,  etc., 
delivered  there;  is  visited  there  by  his  physician,  sleeps  there,  though  irregularly; 
has  friends  visit  him,  and  occasionsklly  takes  breakfast  there, — though  he  voted  at 
the  last  election  in  another  town,  where  be  formerly  resided,  and  has  arranged  to 
occupy  rooms  at  the  club  at  some  future  time,  has  a  residence  where  his  apart- 
ments are,  within  the  meaning  of  Code  Civil  Proo.  N.  T.  i  981,  requiring  certain 
actions  to  be  tried  in  the  county  in  which  one  of  the  parties  resided  at  the  oom< 
mencement  thereof. 

At  chambers.    On  motion  for  change  of  venue. 

Action  bj  the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company  against 
Henry  S.  Ives  and  George  H.  Stayner  for  a  misappropriation  of  plaintiff's 
f  DndB.  Code  Civil  Proc.  N.  Y.  §  984,  requires  actions,  excepting  those  men- 
tioned in  the  preceding  sections,  to  be  tried  in  the  county  in  which  one  of  the 
parties  resided  at  the  commencement  thereof. 

Frank  R.  Latorence,  for  plaintiff.  Hoadley,  Lauterbaah  di  Johnson,  for 
defendants. 

O'Brien,  J.  It  is  conceded  upon  this  application  that  if  the  defendant 
Henry  S.  Ives  was  not  at  the  time  of  the  commencement  of  this  action  a  res- 
ident of  the  city  of  New- York,  witldn  the  meaning  of  section  984  of  the  Code 
of  Civil  Procedure,  that  the  place  of  trial  must  be  changed  to  Kings  county. 
The  question  to  be  detei-mined,  therefore,  is  what  is  meant  by  the  term  "resi- 
dence," as  used  in  this  section.  It  must  be  noted  that  a  distinction  is  taiien 
by  text  writers  and  the  authorities  between  actual  and  legal  residence;  the 
latter  )t)eing  generally  equivalent  to  a  domicile.  A  legal  residence  or  domi- 
cile is  defined  to  be  a  residence  at  a  particular  place,  accompanied  with  posi- 
tive or  presumptive  proof  of  an  intention  to  remain  there  for  an  unlimited 
time.  To  constitute  a  domicile,  two  things  mast  concur:  First,  residence; 
teoondly,  the  intention  to  remain  there.  Domicile,  therefore,  or  legal  resi- 
dence, means  more  than  residence.  A  man  may  be  a  resident  of  a  particular 
locality  without  having  his  domicile  there.  He  can  have  but  one  domicile  at 
one  and  the  same  time,  at  least  for  the  same  purpose,  although  he  may  have 
several  residences.  According  to  the  most  approved  writers  and  lexicog- 
raphers, "residence"  is  defined  to  be  "a  plnce  of  abode;  a  dwelling;  a  habita- 
tion; the  act  of  abiding  or  dwelling  in  a  place  for  some  continuance  of  time." 
Notwithstanding  these  definitions,  it  is  extremely  difficult  to  say  what  is 
meant  by  the  word  "residence,"  as  used  in  particular  statutes,  or  to  lay  down 
any  particular  rules  on  the  subject.  All  the  authorities  agree  that  each  ease 
must  be  decided  on  its  own  particular  circumstances,  and  that  general  defini- 
tions are  calculated  to  perplex  and  mislead.  It  is  apparent  that  the  word 
"residence,"  like  that  of  "domicile,"  is  often  used  to  express  different  mean- 
ings, according  to  the  subject-matter.  In  statutes  .relating  to  taxation,  set- 
tlements, right  of  suffrage,  and  qualifications  for'  office,  it  may  have  a  very 
different  construction  from  that  which  belongs  to  it  in  statutes  relating  to 
attachments.  In  the  latter,  actual  residence  is  contemplated,  as  distinguished 
from  legal  residence.  And  while  on  the  one  hand  casual  or  temporary  so- 
journing of  a  person  in  this  stiite,  whether  on  business  or  pleasure,  does  not 
make  him  a  resident'of  this  state,  within  the  meaning  of  the  attachment  laws, 
especially  if  his  personal  domicile  l)e  elsewhere,  so,  on  the  other  hand,  it  is 
not  essential  that  he  should  come  into  this  state  with  the  intention  to  remain 
here  permanently  to  constitute  him  a  resident.  Long  v.  Ryan,  80  Grat.  718; 
Jac.  Dom.  §  73.    "A  person  may  have  his  residence  in  one  place,  and  his 
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domicile  in  another.  Again,  while  be  can  have  but  one  domicile,  he  may 
have  two  or  more  residences,  and  on  the  other  hand  he  may  be  withoat  an 
actual  residence,  although  he  cannot  be  without  a  domicile."  Id.  "Kesidence 
implies  an  established  abode,  fixed  permanently  for  a  time,  for  business  or 
other  purposes,  although  there  may  be  an  intent  in  the  future  at  some  time 
or  another  to  return  to  the  orginal  domicile."  Morgan  v.  Nnnea,  54  iliss- 
308.  " '  Residence '  is  tlie  favorite  term  employed  in  statutes  to  express  the 
connection  between  person  and  place;  its  exact  significance  being  left  to  con- 
struction, to  be  determined  from  the  context,  and  the  apparent  object  sought 
to  be  attained.  *  *  *  'Residence,' when  used  in  statutes  relating  to  the 
subject  of  voting  and  eligibility  to  office,  jurisdiction  in  divorce,  probate,  and 
administration,  etc.,  is  in  nearly  every  case  synonymous  With  •domicile.'  In 
statutes  relating  to  personal  taxes,  the  distinction  between  '  residence  and 
•  domicile '  is  made. "  Bell  v.  Pierce,  51  N.  Y.  17.  In  the  well-considered  case 
of  People  V.  Piatt,  ante,  367,  to  test  tlie  title  to  office,  and  wherein  all  the  cases 
showing  the  distinction  between  residence  and  domicile  are  collated,  it  was 
held  that  the  word  "residence,"  as  used  in  the  laws  of  Xew  York.  (Laws 
N.  Y.  1863,  c.  358/)  meant  "domicile."  In  that  case,  however,  Justice 
Learned  said:  ""fhe  meaning  of  the  words  'reside'  and  'residence'  and 
'domicile,'  when  applied  to  proceedings  by  attachment  and  the  like  against 
non-resident  debtors,  presents  a  different  question."  Again  he  says:  "It  is 
owing  to  the  different  meanings  in  which  the  word  'residence'  is  used  that, 
while  some  cases  may  be  fouud  in  which  '  residence '  and  '  domicile '  are  said 
to  be  synonymous,  others  may  be  found  where  they  are  contrasted;"  and  com- 
ments upon  the  language  of  Lord  We^tbuky  in  Bell  v.  Kennedy,  L.  B.  1  H- 
L.  Sc.  320,  where  he  says  that  "residence  and  domicile  are  two  perfectly  dis- 
tinct things." 

Without,  therefore,  referring  to  all  the  cases  cited  in  that  opinion,  and  so 
ably  commented  upon,  it  is  sufficient  to  say  that  in  many  cases  the  two  words 
"residence"  and  "domicile"  are  not  synonymous.  In  Bell  v.  Pierce,  51  N. 
Y.  17,  Judge  Hunt  says:  "To  establish  a  residence  requires  a  less  permanent 
abode  than  to  give  a  domicile,  or  even  to  create  an  inhabitance."  This  lat- 
ter case  was  one  relating  to  the  impositioh  of  a  tax  on  personal  property, 
and,  although  it  was  conceded  that  the  domicile  of  the  person  taxed  was  in 
one  place,  he  was  yet  taxed  as  a  resident  in  another.  The  case  of  Stacom  v. 
Moon,  13  Wkly.  Dig.  348,  was  one  in  which  the  distinction  between  "resi- 
dence" and  "domicile"  was  applied  upon  a  motion  to  change  the  place  of 
trial  of  an  action.  The  general  term  of  this  department  in  that  case  de- 
cided that  the  place  of  trial  should  be  changed  from  Xew  York  to  Saratoga 
county,  upon  the  ground  that  plaintiff  had  a  residence  at  Saratoga  from  May 
to  September,  although  during  the  restof  the  year  she  resided  elsewhere,  bi 
the  case  of  Lyon  v.  Lyon,  30  Hun,  455,  it  was  held  that  the  place  of  trial  is 
to  be  determined  by  tiie  residence,  and  not  the  domicile,  of  the  parties.  Jus- 
tice Fiiatt,  in  delivering  the  opinion,  says.  "The  cases  make  a  distinction 
between  residence  and  domicile.  The  domicile  of  a  person  may  be  in  one 
place,  and  his  residence  in  another.  The  section  of  the  Code  referred  to  [sec- 
tion 984]  makes  the  residence  of  tlie  parties  the  controlling  fact  in  fixing  the 
place  of  trial.  This  means  actual  residence,  and  not  necessarily  the  douiicile 
of  one  of  the  parties."  In  the  case  of  Weitkamp  v.  Loehr,  53  N".  Y.  Super. 
Ct.  79,  the  distinction  between  the  words  "residence"  and  "domicile,"  as  ap- 
plied to  the  attaching  powers,  is  Ueiiiied.  It  is  in  that  case  said:  "Residence 
in  uttachraent  laws  generally  implies  an  established  abode,  fixed  permanently 
for  a  time,  for  business  or  other  purposes,  although  there  may  be  an  intent 
existing  all  the  while  to  return  to  the  true  domicile."  While,  therefore,  the 
words  "domicile"  and  "residence"  may  be  synonymous,  and  nspd  in  statutes 
relating  to  subjects  of  voting  and  eligibility  to  office,  taxation,  jurisdiction  in 
divorce,  probate,  and  administration,  the  distinction  between  them  is  to  be  ob' 
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served  with  reference  to  questions  under  the  Code  relating  to  attaclunents,  or 
Hffecting  the  rights  of  parties  as  to  tlie  place  of  trial  of  an  action. 

Having  concluded,  therefore,  that,  upon  tlie  construction  of  section  984  of 
the  Code,  the  distinction  is  to  beobserved  between  "  residence"  and  "domicile," 
it  only  remains  to  be  determined  whether  the  defendant  was  a  "resident"  of 
the  city  of  New  York  within  the  meaning  of  that  term  as  deQned  by  the  au- 
thorities cited.  It  may  well  be  therefore  that  the  domicile  or  legal  residence 
of  the  defendant  Ives  was,  at  the  commencement  of  this  action,  in  Kings 
county;  but  if,  on  the  facts  as  shown  upon  this  motion,  he  was  a  resident  of 
the  city  of  New  York,  he  is  not  entitled  to  have  the  place  of  trial  changed. 
The  affidavits  show  that  the  defendant  Ives  is  a  young,  unmarried  man,  about 
25  years  of  age,  and  that  prior  to  December,  1888,  he  lived  at  the  residence 
of  liis  sister,  at  No.  136  Joraleipon  street,  Brooklyn.  On  December  8,  1888, 
the  lirooklyn  house  having  been  sold,  and  possession  given  to  the  purchaser, 
be  took  a  lease  of  apartments  in  the  "Aurelia,"  a  bachelor  apartment  house 
at  No.  281  Fifth  avenue,  in  the  city  of  New  York,  for  one  year  and  Ave 
months,  for  which  he  agreed  to  pay  an  annual  rent  of  81.650.  Tlie  lease  con- 
tains a  covenant  on  the  part  of  Ives  not  to  assign  the  lease  or  underlet  the 
premises,  or  any  part  thereof,  "and  that  he  will  not  use,  or  permit  to  be  used^ 
the  said  premises,  nor  any  part  thereof,  for  any  purpose  other  tlian  that  of  a. 
private  dwelling  apartment  for  himself  only."  From  the  time  of  renting 
these  apartments  up  to  the  time  of  the  commencement  of  this  action  there  can 
be  no  doubt  that  this  was  his  only  place  of  abode,  for.  while  it  may  be  true  that 
in  he  may  have  spent  many  nights  at  the  house  of  the  co-defendant,  Stayner, 
in  Brooklyn,  his  sojourn  there  was  merely  that  of  a  guest,  and  his  presence 
in  that  family  wtxs  by  reason  of  the  invitation  extendi  to  him  from  time  to- 
time.  Both  he  and  his  servant  were  occupants  of  the  "Aurelia."  He  had 
s  daily  newspaper  delivered  there.  His  letters  were  delivered  there,  and  bis 
washing  was  done  by  a  laundress,  who  took  his  clothes  to  and  from  that 
house.  His  physician  visited  him  there.  He  slept  there,  though  perhaps  not 
regularly.  Breakfast  occasionally  was  served  to  him  there,  and  there  many 
of  his  friends  visited  him.  Although,  therefore,  he  may  have  voted  at  the 
last  election  in  the  city  of  Brooklyn,  and  arranged  to  occupy  rooms  at  the 
club  at  some  time  at  or  after  the  commencement  of  this  action,  and  while 
the  facts  presented  in  his  behalf  might  be  conclusive  upon  the  question  that 
he  had  not  lost  his  domicile  in  Kings  county,  they  are  not  inconsistent  with 
his  having  secured  a  residence  in  the  city  of  New  York  before  and  at  the 
time  this  action  was  commencfd.  Having  concluded,  on  the  facts,  that  he 
had  acquired  a  residence  in  New  York  city,  within  the  meaning  of  section 
984  of  tlie  Code,  I  am  of  the  opinion  that  this  motion  to  change  the  place  of. 
trial  from  New  york  to  Kings  county  should  be  denied. 


WiLKINS  V.  WlIAAAVa  St  Ol, 

(Supreme  Court,  Oeneral  Term,  Fifth,  Department.    June,  1888.) 

1.  OOUBTB — JOBISDICTION  OF  COHNTT  COUBT — TiTLB  TO  Ll.KD — COSTS. 

Under  Code  Civil  Proc.  N.  Y.  S  840,  defining  the  jurisdiction  of  the  oonntyconrt 
and  containing  no  proviaion  conferring  jurisdiction  of  actions  to  determine  the  righi 
to  possession  of  realty,  that  court  has  no  jurisdiction  to  try  an  issue  on  such  right; 
and  80  much  of  a  judgment  as  purports  to  determine  plalntlfTs  right  to  such  pos8e» 
siott  is  void,  and  affords  no  support  for  on  award  of  costs  In  hja  favor. 
S.  Bame — Action  fob  Chattels. 

But  where  the  action  is  also  to  recover  possession  of  personal  property,  and  plain- 
tUT'B  title  and  right  of  possession  are  estimated  by  the  verdict,  and  uis  damages  are 
assessed  at  (24,  plaintiff  Is  entitled  to  costs  to  an  amount  to  the  value  of  all  the 
chattels  as  fixed  by  the  verdict,  together  with  damages  for  their  deteatiou,  under 
section  3228,  providing  that  plaintiff  is  entitled  to  recover  costs  of  course  on  final 
judgment  in  his  favor  in  an  action  to  recover  a  chattel,  but  limiting  the  amount  to 
the  amount  of  the  value  and  damages  for  detention,  when  suob  amount  is  tesa- 
thantSO. 

v.3N.Y.8.no.lO— 57 
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a.  Samb — FAiumB  TO  Objrct  to  JuBisDicnoN  AT  Trial. 

Jurisdiction  is  not  conferred  by  failure  to  raise  the  qnestion  at  the  trlaL 

4.  PLEAomo — Pleadixo  and  Proof — ^Issues  Raised. 

Plaintiff's  right  of  possession  is  put  in  issue  by  a  oomplalnt  alleging  that  he  is 
entitled  to  immediate  possession  by  virtue  of  a  lease  from  a  person  named,  and  an 
answer  denying  such  allegations. 

Appeal  from  Cattaraugus  county  court. 

Action  in  tlie  county  court  of  Cattaraugus  connty  to  recover  possession  of 
real  property,  which  plaintiff  claimed  under  a  lease  from  the  owner,  and  also 
to  recover  possession  of  blacksmith's  tools  belonging  to  plaintiff,  with  dam- 
ages for  detention  of  both.  The  jury  found  that  "plaintiff  is  entitled  to  the 
possession  of  the  property  in  dispute;  tliat  the  value  of  its  use  or  the  rental 
value  per  month  is  $18;  that  the  plaintiff  is  entitled  to  recover  824,"  and 
they  fixed  his  damages  at  that  sum;  "that  the  plaintiff's  interest  in  said  prem- 
ises is  a  special  leasehold  interest,  and  is  of  $9  value."  Costs  were  taxed  in 
plaintiff's  favor  for  9106.79.  and  it  was  adjudged  that  he  "recover  of  the  de- 
fendants *  *  *  the  possession  of  the  premises  and  property  descril)ed  in 
the  complaint.  *  *  *  and.  further,  that  he  recover  of  the  defendants  the 
sum  of  S24  for  the  withholding  thereof,  and  $106.79  costs  of  this  action." 
Defendants  moved  to  set  aside  the  taxation,  and  for  leave  to  tax  costs  in  thtir 
favor.    The  motion  was  denied,  and  defendants  appealed. 

The  following  sections  are  from  Code  Civil  Proc.  N.  T.:  Sec.  340.  "The 
jurisdiction  of  each  county  court  extends  to  the  following  actions  and  spe- 
cial proceedings,  in  addition  to  the  jurisdiction,  power,  and  authority  con- 
ferred upon  a  county  court,  in  a  particular  case,  by  special  statutory  pro- 
visions: (1)  To  an  action  for  the  partition  of  real  proper^;  for  dower;  for 
the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage  upon  real  property; 
or  to  procure  a  judgment  requiring  a  specific  performance  of  a  contract  relat- 
ing to  real  property,  where  the  real  property  to  which  the  action  relates  is 
situated  within  the  county;  or  to  foreclose  a  lien  upon  a  chattel.  In  a  case 
specilied  in  section  seventeen  hundred  and  thirty-seven  of  this  act,  wliere  the 
lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel  is  found 
within  the  county.  (2)  To  an  action  in  favor  of  the  executor,  administrator, 
or  assignee  uf  a  judgment  creditor,  or,  in  a  proper  case,  in  favor  of  the  ju<lg- 
ment  creditor,  to  recover  a  judgment  for  money  remaining  due  upon  a  judg- 
ment rendered  in  tlie  same  court.  (3)  To  an  action  for  any  otlier  cause,  where 
the  defendant  is,  or,  if  there  are  two  or  more  defendants,  where  all  of  them 
•are,  at  the  time  of  the  commencement  of  the  action,  residents  of  the  county, 
and  wherein  the  complaint  demands  judgment  for  a  sum  of  money  only,  not 
exceeding  one  thousand  dollars;  or  to  recover  one  or  more  chattels,  the  aggre- 
gate value  of  which  does  not  exceed  one  thousand  dollars,  with  or  without 
damages  for  the  taking  or  detention  thereof.  (4)  To  the  custody  of  the  per- 
son and  the  care  of  the  property,  concurrently  with  the  supreme  court,  of  a 
resident  of  the  county  who  is  incompetent  to  manage  his  affairs,  by  reason  of 
lunacy,  idiocy,  or  habitual  drunkenness;  and  to  every  special  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the  appointment  of 
a  committee  of  the  person  or  of  the  property  of  such  an  incompetent  person; 
or  for  the  sale  or  other  disposition  of  the  real  property,  situated  within  the 
county,  of  a  person,  wherever  resident,  who  is  so  incompetent,  for  either  of 
the  causes  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other  dispositioa 
of  the  real  property,  situated  within  the  county,  of  a  domestic  religious 
corporation."  Sec.  3228.  "The  plaintiff  is  entitled  to  costs  of  course,  upon 
the  rendering  of  a  final  judgment  in  his  favor.  In  either  of  the  following  ac- 
tions: *  *  *  (2)  An  action  to  recover  a  chattel;  but  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed,  togetlier 
with  the  damages,  if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount 
«f  his  costs  cannot  exceed  the  amount  of  the  value  and  the  damages.    *    •    *" 
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Argued  before  Barker,  F.  J.,  and  Haight,  Bradley,  and  Dwight,  JJ. 
/.  It.  <&  M.  B.  Jewell,  for  appellants.    Corhin  <t  Tates,  for  respondent- 

Barker,  P.  J.  By  the  record  it  appears  that  the  title  to  real  estate  was 
p.ut  in  issue  by  the  pleadings,  and  that  question  was  tried,  and  determined 
in  plaintifTs  favor.  The  complaint  alleges  that  the  plaintiff  is  riglitly  enti- 
tled to  the  immediate  possession  of  a  parcel  of  land  under  and  by  virtue  of  a 
-written  lease  from  the  owner,  naming  him.  These  averments  are  denied  by 
the  answer.  The  right  of  possession  was  thus  put  in  issue  by  the  pleadings. 
J'otoers  V.  Conroy,  47  How.  Fr.  84,  and  the  cases  there  collated. 

The  county  court  had  no  jurisdiction  to  try  the  issue  as  to  the  right  of  the 
plaintiff  to  the  possession  of  the  real  estate  described;  and  so  much  of  the 
judgment  as  relates  to  that  issue  is  void,  and  affords  no  support  for  the  award 
oi  costs  In  the  plaintiff's  fnvor.  Code  Civil  Proc.  §  340.  It  does  not  appear 
from  the  papers  presented  that  the  question  of  jurisdiction  was  raised  upon 
the  trial,  but  consent  of  parties  never  confers  jurisdiction.  The  defendants 
might  be  entitled  to  costs  in  their  favor  if  the  question  of  title  to  the  premises 
was  the  only  issue  raised  by  the  pleadings,  and  passed  upon  by  the  verdict 
and  judgment.  The  action  was  to  recover  possession  of  personal  property 
also;  and  the  plaintiff's  title  thereto,  and  the  right  of  possession  thereof,  were 
•estimated  by  the  verdict.  Under  the  provisions  of  section  8228,  the  plaintiff 
is  entitled  to  recover  costs  to  an  amount  equal  to  the  value  of  all  chattels  as 
Hxed  by  the  verdict,  together  with  damages  awarded  for  their  detention.  On 
this  appeal  we  do  not  consider  the  question  whether  the  judgment  follows  the 
verdirt  or  not,  relative  to  the  personal  property;  nor  whether  the  value  of 
the  same,  and  the  damages  for  defendants'  detention,  are  by  the  verdict  sep- 
arately assessed  from  the  value  of  the  use  of  the  freehold  estate.  We  only  de- 
termine, in  disposing  of  this  appeal,  that  upon  the  verdict  the  defendants  are 
not  entitled  to  costs,  and  the  plaintiff  Is  entitled  to  costs  not  exceeding  the 
value  of  the  personal  property,  and  the  damages  for  defendants'  detention  as 
fixed  by  the  verdict. 

Order  appealed  from  reversed,  and  retaxation  ordered,  without  costs  of  this 
appeal  to  either  parly.    All  concur. 


Graham  o.  Powers  et  at. 
{Sujrreme  Court,  General  Term,  Second  Depa/rtmervL    Febmary  11, 1889.) 

1.  JUDQMENT— On  OVEBBUI-INO  DeMURRBR — NOTIOB  TO  ATTOBNBT — AFFIDAVIT. 

An  E^davit  of  plaintifC's  attorney  that  notice  of  an  order  overruling  a  demurrer, 
with  leave  to  answer  within  20  days,  had  been  served  on  defendant's  attorney,  no 
name  of  such  attorney  being  given,  is  not  snfflcient  proof  of  such  service  to  au- 
thorize entry  of  judgment  against  defendant. 
•fl.  Bams — Motion  to  Set  Aside — Denial  of  Notiob. 

The  judgment  should  be  set  aside  on  a  motion  supported  by  an  affidavit  that  af- 
fiant was  defendants'  attorney,  and  had  been  served  with  no  notice,  and  first  learned  . 
that  the  demurrer  was  overruled  when  he  consulted  the  records  a  long  time  after, 
no  counter-affidavit  being  presented. 

Appeal  from  special  term,  Richmond  county. 

Action  by  James  J.  Graham  against  William  J.  Powers,  William  Sexton, 
And  Nathan  M.  Heal,  as  trustees  of  a  school-district.  A  demurrer  to  the  com- 
plaint being  overruled,  with  leave  to  answer  within  20  days  after  notice,  judg- 
ment was  entered  against  defendants  in  default  of  answer,  and  from  an  order 
refusing  to  set  aside  the  judgment  defendants  appeal. 

Argued  before  Barnard,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

Edward  O.  Delavan,  Jr.,  for  appellants.  Thomas  W.  Fitzgerald,  tat  re- 
spondent 

Dtkman,  J.  This  is  an  appeal  from  an  order  denying  a  motion  to  set  aside 
the  judgment  in  this  action  for  irregularity.    The  deCendants  demurred  to  the 
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complaint  of  the  plaintiff,  and  the  demurrer  was  overruled,  with  leave  to  an- 
swer. Upon  that  decision  an  order  was  entered  May  2,  1887,  by  the  plain- 
tiff's attorney,  overruling  the  demurrer,  with  leave  to  the  defendants  to  answer 
In'  20  days  after  service  of  notice  of  entry  of  such  order,  on  payment  of  costs. 
Thus  the  case  remained  unlU  April  25, 1888,  when  the  attorney  for  the  plain- 
tiff made  an  affidavit  that  more  than  2U  days  ago  the  attorney  for  the  def eud- 
ant  was  served  with  a  copy  of  tlie  order  overruling  the  demuner  lierein,  and 
that  no  answer  bad  ever  been  received  in  the  action:  and  thereupon,  on  tlie 
same  day,  a  judgment  was  entered  against  the  defendants  in  the  action  for 
the  full  amount  of  the  plaintiff's  claim.  Then  the  attorney  for  the  defendants, 
Mr.  Delavan,  wrote  the  plaintiff's  attorney  to  express  Iiis  surprise,  and  in  re- 
ply received  an  answer  in  which  he  was  told  he  never  was  the  attorney  of 
record,  and  therefore  the  plaintiff's  attorney  was  not  bound  to  serve  any  pai)ers 
upon  him.  The  attorney  for  the  defendants  then  made  the  atjSdavit  upon 
which  this  motion  was  founded,  in  which  he  stated  that  he  was  the  attorney 
for  the  defendants;  that  no  order  overruling  the  demurrer  had  ever  been 
•erved  upon  him;  and  he  had  no  knowledge  of  the  same  until  he  consulted  the 
records  in  Bichmond  county,  in  September,  1888.  Upon  that  afBdavit.  and  the 
pleadings,  and  the  correspondence  between  the  attorneys,  the  motion  was  made 
which  resulted  in  the  order  appealed  from.  No  afiSdavit  was  made  or  used  in 
opposition  to  the  motion,  and  so  it  stood  uncontradicted  that  Mr.  Delavan  was 
the  attorney  for  the  defendants,  and  had  never  received  notice  of  the  entry  of 
the  order  overruling  the  demurrer.  These  conceded  facts  demonstrated  the  ir- 
regularity of  the  Bnal  judgment,  and  showed  that  the  defendants  had  been 
afforded  no  opportunity  to  answer  the  complaint  in  accordance  with  the  priv- 
ilege granted  by  the  order  overruling  the  demurrer. 

Tlie  affidavit  itself  upon  which  the  final  judgment  was  entered  was  not 
proof  of  service  of  a  copy  of  the  order  overruling  the  demurrer.  It  contained 
the  name  o£  no  person  upon  whom  the  service  was  made,  but  stated  merely 
that  a  copy  had  been  served  upon  the  defendants'  attorney.  That  aflidavit 
m^  have  been  based  upon  the  claim  made  in  one  of  the  letters  of  the  attorney 
for  the  plaintiff,  in  which  be  stated  to  Mr.  Belavan  that  h^  was  not  the  attor- 
ney for  the  defendants.  Wenowknow  that  such  claim  was  baseless.  Mr.  Del- 
avan has  been  from  the  first  the  attorney  for  the  defendants,  and  the  record 
discloses  no  other.  The  order  appealed  from  should  be  reversed,  with  #10 
costs  and  disbursements,  and  the  motion  granted,  with  #10  coats. 


Hobby  v.  Day. 
{Suvreme  Court,  General  Term,  Second  Department    Fobmary  11, 1889i.) 

HSGHANICS'   LniNS— ES^OKOBMBNT — 8aLB  OV  FbEVISES. 

It  is  no  defense  to  an  action  to  foreclose  a  mechanic's  lien  for  materials  tbat  de- 
fendant contracted  to  sell  the  land  and  advance  money  to  the  parobaser,  who  agreed 
to  erect  the  huilding,  on  completion  of  which  he  was  to  give  a  bond  and  mortgage 
on  the  premises,  and  receive  a  deed,  neither  the  deed  nor  mortgage  ever  having 
been  executed. 

Appeal  from  special  term,  Kings  county. 

Action  by  Benjamin  F.  Hobby  against  Edward  P.  Day,  to  foreclose  a  me- 
chanic's lien.     Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 
'  I.  Newton  Williams,  for  appellant.    A.  W.  Parker,  {O.  D.  Ruat,  of  coun- 
sel,) for  respondent. 

Dykman,  J.  This  is  an  action  for  the  foreclosure  of  a  mechanic's  lien  for 
materials  used  in  the  construction  and  erection  of  two  h^usee.  There  seems 
to  have  been  no  dispute  about  the  claim,  but  the  defense  to  the  action  was 
based  upon  the  following  facts:    The  defendant  was  the  owner  of  two  lots  of 
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ground  in  the  city  of  Brooklyn,  sad  be  made  a  contract  with  one  Spicer,  by 
'whicti  Spicer  was  to  purchase  the  two  lots  of  the  defendant,  and  erect  two 
houses  thereon.  The  purchase  price  was  to  be  (5,500,  and  the  defendant  wai( 
to  make  a  builder's  loan  to  Spicer  of  $5,600,  to  be  advanced  as  required,  for 
which  Spicer  was  to  give  him  a  bond  and  mortgage  on  the  premises  when  the 
buildings  were  completed,  at  which  time  Spicer  was  to  receive  his  deed  for 
the  premises.  Keither  the  deed  nor  the  mortgage  were  ever  executed,  and  so 
the  title  to  the  premises  remained  in  the  defendant.  The  plaintiffs  furnished 
materials  for  the  buildings,  and  the  facts  upon  which  the  defendant  relies  con- 
stitute no  defense  to  the  action.  The  plaintiffs  acquired  a  lien  upon  the  prem- 
ises, and  the  peculiar  relations  existing  between  Spicer  and  the  defendant  will 
not  enable  the  latter  to  avoid  its  effect,  because,  whatever  else  he  may  claim, 
it  is  true  that  the  materials  were  furnished  with  his  knowledge  and  consent, 
and  be  has  received  the  beneQt  thereof.  Under  all  the  circumstances,  we 
think  the  conclusion  reached  by  the  trial  judge  was  justified  by  the  decision 
of  the  court  of  appeals  in  the  case  of  Rollin  v.  Cross,  45  N.  Y.  766.  The 
Judgment  should  be  affirmed,  with  costs.    All  concur. 


Bbookltm  Cbosstown  R.  Co.  v.  Brooklyn  City  B.  Co. 
[Sajneme  Court,  QeMral  Term,  Second  Department.    February  11, 1889.) 

RUUIOAD  COUTABIEB — MUTCAI,  AORKBMENT  TO  tJsi  TRACKS — ASSIQNMBNT. 

An  agreement  between  two  railroad  comptmies,  conferring  on  each  the  right  to 
mn  its  cars  over  the  tracks  of  the  otlier,  eacli  retaining  absolute  control  over' its 
road  for  all  other  purposes,  confers  no  interest  wliloh  can  be  assigned  or  leased. 

Appeal  from  special  term.  Kings  county. 

Application  by  the  Brooklyn  Crosstown  Bailroad  Company  to  enjoin  the 
Brooklyn  City  Bailroad  Company  from  operating  its  cars  over  the  tracks  of 
the  former  company.  Defendant  answered,  setting  up  a  lease  to  it  from  the 
Bushwick  Bailroad  Company  of  Brooklyn,  of  all  the  latter's  railroads,  fran- 
chises, rights,  etc.,  including  the  right  to  run  its  cars  over  plaintiff's  tracks 
under  an  agreement  entered  into  between  plaintiff  and  the  Bushwick  Com- 
pany, the  material  parts  of  which  are  as  follows:  "That  the  party  of  the 
first  part  [plaintiff  herein]  hereby  grants  to  the  party  of  the  second  part  [the 
Bushwick  Railroad  Company]  the  right  to  run  its  cars  over  the  track  of  the 
party  of  the  first  part  on  Union  avenue,  Brooklyn,  £.  D.,  from  Van  Cott 
avenue  to  Greenpoint  avenue,  a  distance  of  3,086  feet,  (being  6,172  feet  of 
^ngle  track ;)  and  the  party  of  the  second  part  grants  to  the  party  of  the  first 
part  tlie  right  to  run  its  cars  over  the  track  owned  by  said  party  of  tlie  second 
part  iu  Broadway  and  Fourth  street,  Brooklyn,  E.  D.,  now  in  use  by  the  party 
of  the  first  part,  (being  S.229  feet  of  single  track.)  It  Is  underalood  and 
-agreed  that  each  party  to  this  contract  is  to  run  its  cars  in  such  a  manner  as 
not  to  interfere  with  running  of  the  cars  of  other  party,  and  that  the  party 
owning  each  portion  of  the  track  used  in  common  is  bound  to  keep  sucli  pot' 
tion  clear  of  all  obstructions,  and  particularly  of  snow.  Each  party,  as  to  the 
portion  of  track  used  and  not  owned  by  them,  must  run  their  cars  on  said 
portion  at  a  rate  of  speed  not  less  than  that  ou  the  tables  made  or  to  be  made 
from  time  to  time  by  the  party  who  owns  such  portion  of  track.  The  com- 
pensation to  be  allowed  each  party  for  the  use  of  said  track,  shall  be  at  a  rate 
of  $700  per  annum  per  mile  of  single  track,  tbe  same  to  be  paid  semi-an- 
nually, dating  from  January  1,  1876.  This  contract  may  be  abrogated  by 
either  party  on  giving  six  munths'  notice  to  that  effect  to  tlie  other  party;  but 
with  such  abrogation  of  this  contract  nothing  herein  contained  shall  be  so 
construed  as  to  deprive  either  party  of  the  legal  rights  held  by  them  prior  to 
the  making  of  this  contract.  In  full  satisfaction  for  the  compensation  due 
to  either  partyi  at  the  rate  above  cited,  of  $700  per  mile  of  single  track,  an- 
nual rental." 


Digitized  by 


Google 


902  NEW  YORK  8DPPLEMENT.  [Sup.Ct. 

On  the  hearing  Justice  Pratt  granted  the  injunction,  deliyering  the  fol- 
lowing  opinion:  "If  the  contract  between  the  Bushwick  and  the  Crosstown 
Bailroad  Companies  must  be  regarded  as  a  lease,  I  think  it  was  assignable, 
there  being  no  restrictions  of  that  kind  in  the  instrument.  The  plaintiff  con- 
tends that  the  lease  by  the  Busliwick  Company  to  the  defendant  is  void  as  be- 
ing ultra  vires,  and  hence  the  defendant  has  no  title  to  any  of  the  property  of 
the  Bushwick  Company.  Undoubtedly  the  rule  of  law  is  that  a  corporation 
cannot  assign  its  property  and  franchise  without  legislative  authority,  but  by 
the  statute  of  1839,  and  subsequent  statutes,  the  legislature  has  granted  per- 
mission for  railroad  companies  to  make  leases  of  portions  of  their  property 
and  track  to  each  other.  It  is  unnecessary  to  discuss  these  statutes  to  deter- 
mine whether  or  not  it  is  within  the  power  of  a  railroad  corporation  under 
these  statutes  to  sell  or  lease  its  entire  property,  including  its  franchises,  and 
there  is  no  statute  which  authorizes  the  leasing  by  a  corporation  of  its  prop- 
erty and  franchises  to  an  individual.  The  case  of  Abbott  v.  Railroad  Co.,SQ 
N.  7.27,  was  a  case  of  that  kind,  and,  it  being  without  legislative  authority, 
the  contract  of  sale  and  assignment  of  lease  was  held  to  be  ultra  vires,  and 
that  case  has  no  application  to  the  question  here.  But  it  seems  to  me  that 
the  agreement  between  the  Bushwick  Company  and  the  plaintiff  is  not  a 
lease.  It  conveys  no  estate,  confers  no  property,  but  simply  gives  a  right  or 
license  to  the  Bushwick  Company  to  use,  in  conjunction  with  the  plaintiff, 
the  piece  of  railroad  track  in  question.  This  use  is  strictly  limited  by  the 
terms  of  the  contract  to  the  cars  belonging  to  the  Bushwick  Company.  It 
does  not  confer  any  right  to  run  the  cars  of  any  other  company  thereon.  As 
soon  as  the  lease  or  assignment  of  the  Bushwick  Company  to  the  defendant 
took  effect  the  title  to  all  of  the  property,  including  the  cars,  became  vested 
in  the  defendant,  and  the  right  to  use  this  piece  of  track  under  the  contract 
with  the  plaintiff  ceased.  This  seems  plain  from  the  peculiar  form  of  the 
contract.  The  only  right  conferred  is  for  the  Bushwick  Company  to  run  its 
cars  over  the  track.  The  agreement  is  merely  in  the  nature  of  a  personal 
license,  and  cannot  be  assigned  so  as  to  enlarge  the  rights  of  the  licensee  or 
assignee  under  it.  This  contract,  like  all  others,  must  be  construed  so  as  to 
effectuate  the  intention  of  the  parties  as  expressed  in  its  terms.  All  the 
right  the  Bushwick  Company  had  under  the  agreement  was  to  run  Its  cars. 
The  use  of  the  word  <  its '  in  sucli  connection  indicates  a  plain  Intention  that 
the  use  must  be  confined  to  cars  owned  by  the  Bushwick  Company.  No  other 
construction  can  be  spelled  out  of  the  agreement  or  the  surrounding  circum- 
stances. It  would  indeed  be  a  great  hardship  and  violative  of  the  sense  of 
justice  to  say,  where  a  railway  company  has  granted  the  right  to  run  upon  a 
portion  of  its  track  to  a  tributary  company,  that  the  grantees  can  assign  such 
a  right  to  a  company  whose  line  is  competitive  and  injurious  to  the  grantor. 
If  such  a  right  can  be  enlarged  to  the  extent  of  adding  one  other  line  of  rail- 
way, there  would  seem  to  be  no  limit.  The  defendant  further  claims  that 
the  plaintiff  is  left  to  his  notice  under  the  contract  as  the  only  remedy.  That 
is  so  as  long  as  the  contract  is  not  violated ;  but  I  see  no  reason  why  the 
plaintiff  cannot  insist  that  a  mere  transfer,  although  claiming  to  act  under 
the  contract,  shall  not  use  its  tracks.  The  defendant  further  suggests  that 
only  tlie  cars  belonging  to  the  Bushwick  Company  run  upon  the  tracks  In 
question;  but  it  is  conceded  that  such  cars  are  run  upon  routes  other  than 
those  of  the  Bushwick  Company,  thus  enlarging  the  grant  by  adding  to  their 
use  another  line  of  railway  and  the  cars  of  another  owner.  Neither  can  I  see 
an  estoppel  upon  the  plaintiff  to  prevent  its  seeking  a  remedy  by  injunction. 
The  failure  to  resist  a  trespass  confers  no  right  to  commit  additional  tres- 
passes. If  the  defendant  is  using  the  track  without  right,  it  commits  a  tres- 
pass each  time  it  runs  over  the  track  of  the  plaintiff.  For  the  purposes  of 
this  case  it  is  not  necessary  to  decide  whether  it  was  within  the  piower  of  the 
Bushwick  Company  to  make  the  lease  to  the  Brooklyn  City  Railroad  Corn- 
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panj,  which  it  is  conceded  coyers  all  of  its  property,  rights,  and  franchises. 
It  is  enough  to  hold  that  the  plaintiff  is  not  in  a  position  to  raise  that  ques- 
tion. Therefore  I  do  not  hold  that  the  contract  between  the  defendant  and 
the  Bushwick  Company  is  invalid.  Neither  is  it  necessary  to  decide  whether 
or  not  the  contract  between  the  Bushwick  Company  and  the  plaintiff  is  as- 
signable. But  it  does  seem  clear  from  its  terms  that  it  cannot  be  assigned  so 
as  to  give  one  or  more  railway  lines  the  right  tfl  use  the  track  in  question, 
and  thus  enlarge  the  grant.  In  cases  where  the  facts  are  all  conceded,  a  pre- 
liminary injunction  is  the  ordinary  remedy,  as  it  must  be  assumed  that  the 
facts  will  not  be  changed  by  a  trial.  If  my  view  of  the  law  is  correct,  plain- 
tiff is  entitled  to  an  injunction  upon  the  defendant's  paper.  Motion  granted,, 
with  $10  costs. " 

Defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dyeman  and  Pratt,  JJ. 

William  0.  Trull,  for  appellant.    Vfilliam  C.  De  Witt,  for  respondent. 

Bykhan,  J.  This  is  an  appeal  from  an  order  restraining  the  defendant 
from  running  its  cars  on  the  track  of  the  plaintiff  on  Manhattan  avenue,  be- 
tween Van  Cott  avenue  and  Greenpoint  avenue,  in  the  city  of  Brooklyn. 
There  has  been  no  trial,  and  the  injunction  was  based  on  the  pleadings  and 
affidavits,  but  the  important  facts  are  undisputed,  and  they  are  these-  The 
Busiiwick  liailroad  Company,  a  corporation  in  the  city  of  Brooklyn,  in  Sep- 
tember, 1875,  and  the  plaintiff,  entered  into  a  written  agreement  by  which 
the  Bushwick  Bailroad  Company  secured  the  right  to  run  its  cars  over  tho 
track  of  the  plaintiff  on  Manhattan  avenue,  then  called  "Union  Avenue," 
between  Greenpoint  avenue  and  Van  Cott  avenue,  in  consideration  of  cer- 
tain privileges  conferred  on  the  plaintiff  to  run  its  cars  on  the  track  of  the 
Bushwick  Company,  and  to  accomplish  certain  other  results  and  purposes  for 
the  mutual  benefit  and  advantage  of  both  contracting  parties.  That  contract 
was  carried  into  execution,  and  both  corporations  operated  their  cars  under  it 
until  August,  1888,  when  the  Bushwick  Company  executed  a  lease  to  the  de- 
fendant, for  a  long  term,  of  all  its  franchises  and  property,  including  the 
right  to  operate  cars  under  tlie  agreement  with  tlie  plaintiff.  Under  that 
lease  the  defendant  has  operated  cars  on  the  track  of  the  plaintiff,  between 
Greenpoint  avenue  and  Van  Cott  avenue,  and  it  is  the  object  of  this  action 
to  restrain  the  defendant  from  so  using  tlie  track  of  the  plaintiff's  road.  The 
justification  of  the  defendant  for  the  invasion  of  tlie  road-bed  and  track  of 
the  plaintiff  is  based  upon  the  lease  from  the  Bushwick  Company,  and  the 
agreement  of  the  latter  company  with  the  plaintiff.  The  agreement  confers 
a  right  upon  each  of  the  companies  to  run  its  cars  over  the  track  of  the  other, 
and  it  does  no  more.  It  grants  mutual  privileges,  and  makes  concession  of 
mntual  conditions,  without  conveying  or  granting  any  interest,  and  it  vested 
no  right  or  interest  in  such  company  which  could  be  assigned  or  leased.  It 
was  quite  immaterial  whether  the  instrument  be  called  a  "lease"  or  a 
"license."  Its  legal  effect  is  the  same,  and  its  scope  cannot  be  enlarged  by 
denomination.  Each  party  is  granted  the  right  to  run  its  cars  over  the  track 
of  the  other,  and  in  all  other  respects  each  party  retains  absolute  control  over 
its  road  for  all  purposes.  The  instrument  bestows  no  right  or  interest  which 
could  become  the  subject  of  sale  or  assignment,  or  which  could  be  carried  to 
the  defendant  by  a  lease  from  the  Bushwick  Company.  As  we  think  the  in- 
junction stands  well  supported  ou  this  ground,  and  as  we  concur  with  the 
-views  expressed  in  the  opinion  of  the  special  term  on  this  point,  we  deem  it 
unnecessary  to  state  our  views  more  in  detail.  The  order  should  be  affirmed* 
with  910  costs  and  disbursements.    All  concur. 
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HotrOBTALTNO  t).  SHELLY. 

(SMpreme  Court,  General  Term,  Second  Department.    Pebrtway  11, 1889.) 

Hiohwatb—Obsthuction— Liability. 

A  horse  driven  by  a  third  person,  with  whom  plaintiff  was  riding,  became  fright- 
ened at  some  sacks  of  apples  lying  In  the  road,  and  lamped  sideways,  causing  the 
wheel  to  strike  a  heap  of  atones  left  on  the  side  oi  the  road  by  defendant.  The 
driver  was  thus  thrown  out,  and,  the  horse  beginning  to  run  at  hi^h  speed,  plain- 
tiff, in  attempting  to  save  herself,  jumped  from  the  wagon,  and  was  injured.  Held, 
that  defendant  was  liable. 

.  Appeal  from  circuit  court,  Dutctaess  county. 

Action  by  Melinda  Houghtaling  against  Benjamin  Shelley  for  damRges  for 
personal  injuries.    The  complaint  was  dismissed,  and  plaintiff  appeals. 
Argued  before  Baiward,  P.  J.,  and  Dykman  and  Pratt,  JJ. 
W,  I.  Thorn,  for  appellant.     Bsaelstyn  &  MeCarty,  for  respondent. 

Dtkhan,  J.  The  plaintiff  was  Tiding  over  a  public  higttway  in  Dutchess 
county,  which  ran  through  land  belonging  to  the  defendant  on  both  sides. 
There  were  heaps  of  stones  on  the  side  of  the  road,  which  had  been  placed 
there  by  the  defendant  a  number  of  years  l>efore  the  accident  of  which  the 
platntiff  complains  in  this  action,  and  some  of  the  stones  w«re  within  a  foot 
of  the  traveled  trade  of  the  highway.  There  were  also,  at  the  aam«  time, 
placed  in  the  road,  sacks  filled  with  apples,  which  had  been  placed  there  by  a 
person  who  was  gathering;  apples  from  the  defendant's  land.  There  were  l»r- 
rels  there  also.  The  pUiintiS  was  riding  in  a  one-horse  wagon,  with  another 
person,  who  was  driving,  and  the  horso' became  frightened,  nnd  jumped  side- 
ways,  and  the  wagon  wheel  struck  one  of  the  stone^heaps,  and  tipped  OTer 
sufficiently  to  displace  the  driver^  who  then  fell  out,  and  carried  the  reins 
with  him.  The  horse,  thus  left  withoot  control,  started  to  run,  and,  while 
he  was  running  at  high  speed,  the  plaintiff  attempted  to  escape  by  leaping 
frbm  the  wagon,  and  broke  her  leg.  This  action  was  brought  to  recorer  the 
damage  she  thus  sustained;  and  at  the  trial  the  complaint  was  dismissed  at 
the  close  of  the  plaintiff's  case,  and  she  haft  appealed. 

Public  highways  in  the  rural  districts,  like  streets  and  aventMB  in  cities 
and  villages,  are  constructed  foir  the  use  of  the  public;  and  whoever  obstructs 
them,  or  impairs  their  usefulness,  or  renders  their  use  hazardous,  by  placing 
any  object  upon  the  surface  of  the  ground,  becomes  responsible  for  injnries  to 
individuals  resulting  from  their  unsafety  for  their  appropriate  use.  Snch  ac- 
tions are  not  based  upon  negligence,  but  upon  a  wrongful  act;  and  it  is  there- 
fore unnecessary  to  prove  either  negligence  of  the  defendant,  or  want  of  it  in 
the  plaintiff,  to  justify  a  recovery  in  the  first  instance.  The  following  cases 
are  authority  for  what  has  been  said:  Dygert  v.  Sehenck,  23  Wend.  446; 
Congieve  v.  Smith,  18  N.  Y.  79;  Clifford  v.  Dam,  HI  N.  Y.  56;  Jenninga  v. 
Van  Scliaick,  108  N.  Y.  530,  15  N.  E.  Rep.  424.  Placing  the  stpne-he^is  in 
the  higliway,  and  permitting  them  to  remain  there,  in  a  position'  likely  to  cause 
accident  or  injuries,  was  a  wrong  which  imposed  liability  upon  the  defendant 
for  the  damages  which  were  likely  to  result  to  individuals  by  reason  of  their 
presence  upon  the  surface  in  that  place.  It  seems  very  likely  that  the  trial 
judge  felt  some  difHculty  about  the  cause  of  the  accident;  and,  while  the  first 
fright  of  the  horse  came  from  the  apple  sack,  yet  he  was  well  in  hand  antil 
the  wheel  of  the  wagon  struck  the  stone-heap,  and  overthrew  the  driver;  and 
we  think,  therefore,  the  stone-heap  was  the  approximate  cause  of  the  injary 
to  the  plaintiff.  "Where  sevei°al  approximate  causes  contribute  to  an  acci- 
dent, and  each  is  an  eiBcient  cause,  without  the  operation  of  which  the  acci- 
dent would  not  have  happened,  it  may  be  attributed  to  all  or  any  of  the  causes ; 
but  it  cannot  be  attributed  to  a  cause  unless  without  Its  operation  ttie  aoci- 
<lent  would  not  have  liappened."     liini/  v.  City  ofCohoes,  77  N.  Y.  90.    In 
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&nj  view,  boweyer,  theqaestlon  of  fact  involved  in  the  action  shonld  have 
been  submitted  to  the  jury,  under  proper  instructions;  and,  if  the  JU17  should 
find  that  tlie  heap  of  stoues  was  the  appcoximate  cause  of  the  injury,  tha  plaiif 
tiff  would  be  entitled  to  recover.  The  judgment  should  be  revei-sed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event.    All  concur. 


Batlbs  et  ah.  Highway  GomroiBsionen,  v.  Jatvb. 

(Supreme  Court,  Oeneral  Term,  Second  Department    February  11, 188l)k) 

A»pbai^-Rbv«w— Weioht  or  Bvibbnob. 

Where  the  evidence  is  oonflioUng,  and  there  is  evidence  to  sustain  the  verdict,  tt 
Will  not  be  disturbed. 

Appeal  from  circuit  court,  Suffolk  county. 

Action  by  David  T.  Bayles  and  others,  commissioners  of  highways  of  the 
town  of  Brookhaven,  against  Scudder  Jayne,  to  recover  a  statutory  penalty 
for  obstruction  of  a  highway.     Judgment  for  defendant,  and  plaintiffs  i^peal. 

Argued  before  Babnard,  F.  J.,  and  Dtkman  and  Pratt,  JJ. 

Thos.  J.  Ritoh,  Jr.,  for  appellants.     Wiltnot  M.  Smith,  for  respondent. 

Dykman,  J.  The  plaintiffs  are  commissioners  of  highways  of  the  town  of 
Brookhaven,  in  Suffolk  county,  and  this  action  is  prosecuted  foe  tha.reoovery. 
of  a  statutory  penalty  for  the  obstruction  of  a  public  highway  in  that  town. 
The  specitic  obstruction  charged  against  the  defendant  is  the  mainteaanoe  of - 
a  fence  beyond  his  Iwundary  line,  and  within  the  limits  of  the  highway  which 
passes  through  his  land.  The  cause  was  tried  at  the  circuit  l^fore  a  jury, 
and  a  verdict  was  rendered  in  favor  of  the  defendant,  and  the  plnintiff  has  up- 
pealed  from  the  judgment  and  order  denying  the  motion  for  a  new  trial  on  Ihei 
minutes  of  the  court.  The  road  describied  in  the  complaint  was  laid  out  by 
the  commissioners  of  highways  of  the  town  of  Brookhaven,  in  the  year  1728, 
under  tbefollowing  description:  "Laid  out  a  highway  frona  Towns  to  ye  old 
mans  the  lower  rode  begining  between  yelande  of  William  Healroes  and  Mat- 
thias Jemea'  house  and  so  ruueing  as  it  is  staked  and  marked  cracked  in  some 
places  for  ye  avoyding  of  hills  to  ye  Drowne  Meddow  4  pole  wid  and  so  over  ye 
Drowne  Meddow  as  it  is  layd  oute  to  Moses  Burnit,  and  so  a  longe  downe  the 
hollow  to  Jouathan  Norton's  house  and  from  thence  up  by  ye  Mill  aloug 
Cbristall  Brook  Hollow  to  Wincoum. "  Tlie  place  designated  in  this  description 
as  "Drowne  Meddow"  is  now  named  "Port  Jefferson;"  and  tha  plaees  desi^ 
nated  as  "Towne"  and  the  "Old  Mans"  are  now  called  "Setanfcet"  and  "Mount 
Sinai,"  respectively.  In  May,  1862,  the  commissioners  of  higltwaya  ascer- 
tained and  described  the  road,  and  made  a  new  record,  and  in  May,  1882,  re« 
peated  the  process,  and  ascertained  the  location  of  the  road,  as  they  believed. 
on  both  occasions.  And  yet  it  is  diflScult  to  justify  such  location.  The  ob- 
scurity of  the  description,  and  the  uncertainty  of  th6  monuments,  in  the  orig- 
inal order  for  laying  out  the  road,  in  connection  with  the  lapse  of  years,  and 
the  devastation  and  changes  incident  thereto,  render  it  impossible  to  ascer- 
tain the  location  of  tlie  old  road  with  any  degree  of  certainty.  The  testimony 
on  the  part  of  the  plaintiffs  was  too  unsatisfactory  and  inconclusive  to  require 
a  verdict  in  their  favor,  and  the  testimony  introduced  by  the  defendant  went 
far  to  show  a  different  location  for  the  old  road.  So  the  testimony  was  con- 
tradictory, and  it  was  all  submitted  to  the  jury  by  a  charge  to  which  there 
was  no  exception,  and  by  which  the  jury  was  required  to  Bnd  whether  the 
fence  of  the  defendant  was  within  the  limits  of  the  highway.  Under  tliab 
charge,  so  given,  the  jury  rendered  a  verdict  for  the  defendant,  and  so  failed 
to  locate  the  fence  of  the  defendant  within  the  highway;  and  under  the  testi- 
mony it  is  difficult  to  see  how  any  other  conclusion  could  have  been  reached 
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We  find  no  error  in  the  reception  and  exclusion  of  evidence  of  which  the  plain- 
tiS  complains,  and  the  judgment  and  order  appealed  from  should  be  affirmed^ 
with  costs.    All  concur. 


Valentinb  v.  Bichabdt  et  al. 
{Supreme  Court,  Oenerai  Term,  Second  Department,    February  11, 1889.) 
DiBi>— Capacitt  of  Ghastob— Bona  Fidb  Ftjroba81ib  ntoM  Gbantbb. 

A  deed,  without  consideratioa,  fraudulently  obtained  from  a  person  of  unaound 
mind,  is  void,  both  at  common  law  and  by  virtue  of  1  Rev.  St  N.  Y.  p.  719,  §  10, 
providing  that  persons  of  unsound  mind  shall  be  incapable  to  oonvey  iMid,  and  an 
Innocent  purchaser  from  the  grantee  takes  no  title  to  the  land  conveyed  as  against 
the  grantor's  heirs. 

Appeal  from  special  term.  Kings  county. 

Action  by  Ludlow  W.  Valentine,  an  infant,  who  sues  by  George  W.  Bergen, 
his  next  friend,  against  Hermann  T.  Kichardt,  Susan  A.  Austin,  and  Elizabeth 
H.  Lunt,  to  set  aside  certain  deeds  and  a  mortgage.  Demurrers  to  the  separate- 
answers  of  defendants  Austin  and  Lunt  were  sustained,  and  they  appeal. 

Argued  l)efore  Barnakd,  P.  J.,  and  Dykman  and  Phatt,  JJ. 

Charles  A.  Murphy,  (William  O.  Beeoher,  of  counsel,)  for  appellants. 
Cornell,  Secor  i&  Page,  for  respondent. 

Dteman,  J.  The  pluintift  in  this  action  is  an  infant,  and  the  only  child 
and  heir  at  law  of  Catharine  A.  Valentine,  deceased,  who  died  intestate  on 
the  9th  day  of  January,  1888.  The  complaint  alleges  the  seisin  in  fee  of 
Catharine  A.  Valentine  of  the  premises  described  in  the  complaint,  and  aelts 
out  the  employment  of  the  defendant  Kichardt  as  her  physician,  and  then 
charges  upon  liim  illicit  relations  with  her  socially  after  the  commencement 
of  his  professional  visits,  and  the  obtainment  of  complete  control  and  mastery 
over  her  mind  and  property.  It  then  alleges  that  on  or  about  June  7,  1886,^ 
Mrs.  Valentine  being  of  unsound  mind,  and  incompetent  to  manage  herself  or 
her  affairs,  in  consequence  of  the  influence  exerted  over  her  by  Kichardt,  b& 
took  advantage  thereof,  and  obtained  from  her  a  conveyance  to  him  of  the 
premises  in  question,  wittiout  paying  any  consideration  tlierefor,  although  the 
conveyance  recites  a  consideration  of  $15,000,  which  the  premises  were  and 
are  fairly  worth.  It  further  alleges  that  by  deed  bearing  date  October  27, 1886, 
Eichardt  conveyed  the  premises  to  the  defendant  Austin  for  the  sum  of  $12,000; 
that  she  paid  $2,000  in  cash,  and  gave  him  a  mortgage  on  the  premises  for 
$10,000,  which  mortgage  was  paid  off  and  discharged;  and  that  the  defendant 
Austin,  by  an  instrument  dated  October  1,  1887,  mortgaged  the  premises  to 
the  defendant  EiiziibeLh  H.  Lunt,  to  secure  tlie  payment  of  $9,000  advanced 
by  her  to  the  defendant  Austin ;  also  that  Mrs.  Valentine  continued  to  reside 
on  the  premises  until  after  the  sale  thereof  to  the  defendant  Austin,  when  she 
moved  to  the  city  of  New  York,  Kichardt  also  at  the  same  time  moving  from 
Brooklyn  to  a  place  near  her  in  the  city  of  New  York.  The  plaintiff  then  de- 
mands judgment  which  shall  declare  void  the  conveyance  of  June  7,  1886,  to 
the  defendant  Kichardt,  together  with  the  conveyance  of  October  27,  1886.  to 
the  defendant  Austin,  and  the  mortgage  of  October  1,  1887,  to  the  defendant 
Lunt,  and  that  all  these  instruments  be  delivered  up  and  canceled,  and  for 
such  further  judgment  or  relief  as  may  be  just.  The  defendant  I^iunt  in  her 
answer  Qrst  makes  some  admissions  and  some  denials  of  knowledge  sufficient 
to  form  a  belief,  and  makes  a  general  denial  of  every  allegation  not  apeciScally 
admitted.  Then,  for  a  further  and  separate  defense  to  the  complaint,  she  sets 
np  the  claim  of  the  defendant  Austin  to  be  the  owner  of  the  premises  on  the 
3d  day  of  October,  1887,  when  her  mortgage  was  given,  and  her  possessinn 
under  the  deed  from  Kichardt,  and  alleges  her  reliance  upon  the  apparent 
ownership  of  the  defendant  Austin,  and  that  by  reason  thereof  she  loaned  to 
her  the  sum  of  $9,000,  and  took  a  bund  and  mortgage  upon  the  premises  aa 
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security  for  the  payment  thereof.  She  then  alleges  that  she  had  no  notice  or 
knowledge  of  the  mental  condition  of  Mrs.  Valentine,  or  the  undue  influence 
exerted  over  her  by  the  defendant  Richardt,  and  that  she  acted  throughout  in 
good  faith.  We  assume  that  the  answer  of  the  defendant  Austin  was  similar, 
but  no  copy  of  that  pleading  is  printed  in  the  appeal  book.  The  plaintiff  de> 
murred  tu  the  second  separate  defense  in  those  answers,  on  the  ground  that  it 
was  insufSeient  in  law  upon  the  face  of  the  answer.  Tlie  demurrer  wiis  sus- 
tained, and  an  interlocutory  judgment  was  entered  thereon,  from  which  the 
defendant  Lunt  has  appealed. 

As  the  defense  to  which  the  demurrer  was  interposed  makes  no  denial  of 
any  of  the  allegations  of  the  plaintiff,  the  complaint  stands  admitted,  for  all 
the  purposes  of  the  demurrer,  precisely  as  if  it  was  the  sole  and  only  defense 
set  up  by  the  answer;  and  the  defendants  Austin  and  Lunt  rely  solely  upon 
their  position  of  bona  flde  purchasers  and  mortgagors,  respectively,  which  they 
are  assumed  to  be  for  the  purposes  of  our  decision.  But  they  did  not  pur- 
chase of  Mrs.  Valentine,  and  she  received  no  consideration  from  her  immedi- 
ate grantee.  They  claim  through  Bichardt,  and  he  could  convey  no  better 
title  than  he  himself  had.  Under  the  demurrer  of  the  defendants,  we  assume 
the  perpetration  of  a  great  wrong  upon  Mrs.  Valentine  by  the  defendant  Bich- 
ardtl  With  full  knowledge  of  her  want  of  mental  capacity,  and  her  incom- 
petence to  manage  herself  or  her  affairs,  as  a  result  of  his  nefarious  influence 
over  her,  he  obtained  from  her  a  deed  of  her  property  without  paying  any  con- 
sideration therefor.  Such  a  transaction  is  destitute  of  all  the  elements  which 
impart  valid  or  binding  force  to  contracts  or  conveyances.  The  contribution 
of  a  consenting  mind  is  an  essential  requisite  to  the  validity  of  every  deed, 
and  if  one  of  the  piuties  to  an  instrument  be  destitute  of  understanding,  or 
deprived  of  volitiou,  no  matter  what  appearance  or  complexion  and  ceremony 
of  execution  the  instrument  may  have  stamped  upon  it,  it  is  void  and  of  no 
efiect.  It  is  a  nullity  from  the  beginning,  because  it  has  no  mutuality  of  con- 
sent. It  is  not  the  result  of  the  meeting  of  two  minds.  The  law  is  well  set- 
tled on  that'subject,  and  judges  and  elementary  writei-s  have  employed  plain 
and  forcible  language  in  setting  it  down.  Story,  in  bis  work  on  Equity  Ju- 
risprudence, §  222,  says:  "The  general  theory  of  the  law  in  regard  to  acts 
done  and  contracts  made  by  parties  affecting  their  rights  and  interests  is  that 
iu  all  such  cases  there  must  be  a  free  and  full  consent  to  bind  the  parties. 
Consent  is  an  act  of  reason,  accompanied  with  deliberation;  the  mind  weigh- 
ing as  in  a  balance  the  good  and  evil  on  eai^h  side.  And  therefore  it  has  been 
weU  remarked  •  •  *  that  every  true  consent  supposes  three  tilings:  J?tr«t, 
a  physical  power;  secondly,  a  moral  power;  and,  thirdly,  a  serious  and  free 
use  of  them;  *  *  *  and  hence  it  is  that  if  consent  is  obtained  by  *  •  • 
undue  influence  it  is  to  be  treated  as  a  delusion,  and  not  as  a  deliberate  and 
free  act  of  the  mind."  In  the  CJise  of  Kiggs  v.  Society,  84  N.  Y.  336,  Judge 
Danfokth,  in  the  course  of  his  opinion,  says,  substantially,  that  a  gift  or 
contract  is  invalid  unless  the  mind  goes  with  the  act;  and  whether  the  actor  is 
without  mind,  or  of  unstfund  mind,  or  of  a  mind  not  possessed  of  itself,  he  is  as 
under  duress.  In  the  case  of  Van  Deusen  y.  Sweet,  51  N.  Y.  382,  the  trial  court 
charged  the  jury,  among  other  things,  that  if  they  found  the  grantor's  mind 
did  not  assent,  either  to  the  execution  or  delivery  of  the  deed,  then  they  might 
find  that  the  deed  was  a  nullity;  adding  that  it  was  necessary  that  the  mind 
of  the  grantor  should  assent  to  the  act, — not  only  that  his  hand  should  sign,  and 
he  in  some  manner  sliould  deliver  the  deed,  but  that  his  mind  should  assent 
to  it;  and  the  charge  was  held  to  be  correct,  and  not  erroneous.  In  the  case 
of  Barry  v.  Society,  59  N.  Y.  592,  Judge  Foloee,  delivering  the  opinion^ 
said:  "Where  there  exist  coercion,  threats,  compulsion,  and  undue  inSuence, 
there  is  no  volition;  there  is  no  intention  or  purpose  but  to  yield  to  moral 
pressure  for  relief  from  it.  A  case  is  presented  more  analogous  to  a  parting 
with  property  by  robbery.    No  title  is  made  through  a  possession  thus  ac- 
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quired. "  The  foregoing  extracts  have  been  brought  together  to  manifest  the 
nniformity  and  harmony  of  judicial  expression  and  decision  upon  the  subjec-t 
under  discussion.  We  see  thus  how  the  principle  involved  in  this  action  has 
been  expounded  by  eminent  jurists,  and  how  all  acts  and  deeds  which  are  not 
the  result  of  free  agency  are  void  ab  initio;  they  cannot  be  else. 

We  may  also  take  a  closer  view.  The  defense  cliallenged  by  the  demurrer 
admits  the  unsoundness  of  mind  of  Mrs.  Valentine,  and  such  admission  lm> 
ports  a  total  deprivHtion  of  senses.  Such  is  the  legal  signiflcation  of  the  term 
"unsound  mind."  Riggs  v.  Society,  84  N.  Y.  33ti,  95  N.  Y.  511.  The  an- 
swer, therefore,  concedes  that  the  person,  who  executed  the  same  was  desti- 
tute of  legal  capacity,  and  the  invalidity  of  her  deed  results  from  such  inca- 
pacity. Our  legislature  has  reinforced  the  common  law  in  that  respect,  and 
interposed  a  statutory  interdiction  against  the  alienation  of  lands  by  persons 
of  unsound  mind.  1  Rev.  St.  719,  §  10. .  Her  deed  was  therefore  in  contra- 
vention of  the  statute  and  a  nullity.  The  defendants  seek  to  bring  this  case 
within  a  line  of  decisions  holding  the  deeds  and  contracts  of  persons  of  un- 
sound mind  voidable  only,,  and  not  absolutely  void,  and  such  a  doctrine  has 
been  inculcated  in  many  cases  in  our  courts,  like  Insurance  Co.  v.  Hunt,  79 
K.  Y.  541.  But  in  aU  si^cb  cases  an  element  of  good  faith  has  permeated, 
and  the  contracts  have  been  beneficial  to  the  lunatic  or  his  estate,  and  entered 
into  without  notice  of  incapacity,  and  so  far  performed  that  the  executing 
party  cannot  be  placed  in  statu  quo  if  the  transaction  be  rescinded.  All  these 
essential  requisites  are  absent  and  wanting  in  this  case,  and  it  cannot  be 
brought  under  the  principles  invoked.  There  maybe  oises  also  where  a  bona 
fide  purchaser  for  value  acquires  a  valid  title  to  property  which  he  bought 
from  a  person  who  procured  it  by  fraud  or  false  representations,  but  in  all 
such  cases  a  sale  was  made,  induced  by  falsehood  and  fraud,  it  is  true,  but  still 
made  with  intent  to  pass  the  title.  In  all  such  cases  the  seller  voluntarily 
parted  with  the  possession,  and  there  was  an  uncontrolled  volition  to  pass  the 
title.  Such  is  not  this  case.  In  no  view  do  we  see  any  escape  for  these  two 
defendants,  who  are  without  fault  of  their  own,  and  the  judgment  should  be 
affirmed,  with  costs.    AU  concur. 


TuHBBiDaE  0.  Bead  et  al, 
(Supreme  Oourt,  Oenerai  Term,  Second  Department.    February  11, 1880.) 

,  CJONTBAOTS — AOTIONB— EviDBNCK — PrBFORMANOB. 

In  an  action  for  breach  of  a  written  contract,  set  out  In  the  complaint,  and  alleged 
to  have  been  fully  performed  by  plaintiff  according  to  Its  terms;  it  is  error  to  ad- 
mit evidence,  over  defendant's  objection,  that  the  parties  afterwards  modified  the 
contract,  and  that  plaintiff  performed  his  part  of  it  as  so  modified;  and  suoh er- 
ror is  not  cured  by  permitting  an  amendment  on  motion  for  new  trial. 

,  Same — MoDmoATioN — ^Powbb  of  Agbst. 

Defendants  agreed  to  lease  premises  of  plaintiff,  who  was  to  make  certain  altera- 
tions aud  repairs  before  defendants  took  possession.  One  of  the  defendants,  In  a 
conversation  with  plaintiff,  told  him  that,  in  reference  to  anything  he  .wanted  to 
know  in  fitting  up  the  place,  he  should  consult  M. ;  that  defendant  was  going  to 
Europe,  and  M.  was  to  have  charge  of  the  place,  and  rent  it  when  it  was  nnlsfied, 
and  plaintiff  should  take  his  instructions  as  to  fitting  It  up  from  HL  After  this  oon- 
versation  the  parties  executed  a  written  lease,  containing  minute  stipulations  as  to 
the  nature  of  the  alterations,  ete.  Held,  that  there  was  lio  authority  given  to  ICto 
waive  or  modify  any  of  those  stipulations,  and  that  he  was  defendants'  agent  onlx 
so  far  as  to  superintend  the  work,  and  see  that  it  was  performed  according  to  tiia 
stipulations. 

Same — Waiver  of  Objectioss. 

While  defendants  were  bound  to  make  objections  and  refuse  to  take  the  premises 
within  a  reasonable  time  after  they  had  knowledge  of  plaintiff's  failure  to  perform 
Ms  undertaking  according  to  the  stipulations,  yet  they  had  a  right  to  assume  that 
be  would  so  perform,  and  were  not  bound  to  make  a  close  inspection  wtienevar  thegr 
visited  the  promises  during  the  progress  of  the  work. 
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Appeal  from  circuit  court,  Kings  county. 

Action  by  William  Tambridge  against  Cassias  H.  Read  and  Edward  S. 
Stokes,  to  recover  rent  of  certain  premises  in  tiie  city  of  New  York.  "Verdict 
and  judgmeDt  for  plaintiff,  and  defendants  appeal.  For  thie  opinion  of  the 
court  of  appeals  on  a  former  appeal  in  this  case,  see  16  N.  £.  Bep.  534. 

Argued  before  Barnabd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Christopher  Fine,  {Robert  0.  IngersoU  and  James  W.  Ridgway,  of  coun- 
sel,)  for  appellants.    Bretoster  Kintam,  for  respondent. 

Dt&mak,  J.  On  the  14th  day  of  August,  1883.  the  plaintiff  in  this  action 
executed  to  the  defendants  a  written  lease  for  the  l/asement  of  the  building 
known  as  "NO.  9  Beaver  Street, "  in  the  city  of  New  York,  for  five  years  from 
November  1,  1883,  for  the  yearly  rent  of  84,000,  payable  quarterly.  The 
lease  also  contained  tiie  following  stipulations:  "And  the  said  party  of  the 
first  part  hereby  furtlier  agrees,  as  soon  as  practical,  and  before  the  commence- 
ment of  said  term,  to  build  two  or  more  lath  and  plaster  partitions  in  said 
basement,  dividing  the  same  into  three  apartments,  each  to  be  fitted  up  with 
suitable  gas-flxtures  and  wash  hand  basins,  and  to  w^m  the  said  apartments 
with  steam  heat  during  the  term  of  this  lease,  and  to  have  said  three  rooms 
,  connecting  by  doors,  if  so  required  by  the  parties  of  tlie  second  part;  to  build 
two  water-closets  and  two  urinals  in  the  rear  pai-t  of  said  basement;  to  build 
a  wide  iron  stairway,  leading  to  the  front  part  of  said  basement  on  Beaver- 
Street  side;  and  to  erect  a  wood  and  glass  partition  from  the  Beaver-Street 
fi-ont  of  said  basement  to  the  rear  part  of  said  building,  and  extending  to  the 
basement  entrance  on  New  street,  leaving  tlie  passage-way  or  thoroughfare 
seven  feet  wide  from  the  Beaver-Street  entrance  to  said  New-Street  entrance, 
— the  said  passage-way  to  be  used  in  common  as  an  entrance  to  and  from  said 
building,  and  to  be  lighted  by  the  party  of  the  first  part  at  his  own  expense." 
Then  the  lessees  agreed  to  pay  the  lessor  $1,000  towards  the  cost  of  such 
improvements,  and  the  money  was  paid  at  the  execution  of  the  lease.  In 
February,  1884,  the  lessees  refused  to  take  the  premises,  and  this  action  was 
then  commenced  for  the  recovery  of  the  rent  for  the  first  quarter  under  the 
lease.  The  complaint  set  up  the  lease,  and  then  alleged  full  performance  of 
all  the  conditions  of  the  lease  on  the  part  of  the  plaintiff.  The  first  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  which  was  affirmed  by  the 
general  term,  but  reversed  by  the  court  of  appeals.  16  N.  E.  Kep.  534.  The 
court  of  appeals  decided  that  the  failure  to  comply  with  the- stipulations 
and  perform  the  covenants  contained  in  the  lease  would  absolve  the  defend- 
ants from  all  obligations  to  take  possession  of  the  premises,  or  to  pay  rent 
upon  failure  to  occupy  the  same.  The  opinion  furtlier  stated  this:  "It  was 
not  a  question  to  be  submitted  to  the  Jury  as  to  whether  there  had  been  a  sub- 
stantial compliance  with  the  covenants  of  the  lease.  The  evidence  as  to  the 
state  in  which  the  premises  were  left  by  the  lessee  is  so  far  uncontradicted 
as  to  have  made  it  the  duty  of  the  court  to  have  directed,  as  a  matter  of  law, 
that  the  lessor  had  not  in  that  respect  complied  with  the  covenants  of  the 
lease. "  Upon  the  second  trial,  under  the  original  pleadings,  the  plaintiff  was 
permitted  to  prove,  over  the  objection  and  exception  of  tlie  defendants,  the 
variation  from  the  stipulations  in  the  lease,  and  the  departure  from  the  cov- 
enants providing  for  the  improvements  to  be  made  in  the  demised  premises. 

The  admission  of  such  testimony  under  the  complaint  alleging  full  per- 
formance of  and  compliance  with  the  contract  on  the  part  of  the  plaintiff 
was  erroneous,  and  the  error  was  not  and  could  not  be  cured  by  the  amend- 
ment directed  by  the  trial  judge  upon  tiie  motion  for  a  new  trial  on  the 
minutes  of  the  court.  Smithtoick  v.  Bank,  61  How.  170;  Bay  y.  Neijo  Lots, 
107  N.  Y.  148,  18  N.  E.  Rep.  915;  Romeyn  v.  Sickles,  108  N.  Y.  653,  15  N. 
'E.  Bep.  698.  The  error  thus  committed  requires  a  new  trial,  but  we  place 
our  decision  upon  broader  grounds. 
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The  alterations  and  preparation  of  the  demised  premises  required  by  tlie 
covenant  of  tlie  plaintiff  were  not  made  in  accordance  therewith.  So  much 
was  substantially  conceded  upon  the  trial,  and  such  was  the  charge  of  ihe 
trial  judge;  but  the  trial  proceeded  and  the  recovery  was  permitted  upon 
the  theory  of  a  waiver  of  performance  of  the  conditions  precedent  by  an 
agent  of  the  defendants.  Such  claim  of  waiver  is  found  in  the  testiraony 
of  the  plaintiff  to  this  effect:  He  says  he  had  a  conversation  with  ttie 
defendant  Stokes  in  the  early  part  of  August,  before  the  execution  of  the 
lease,  in  which  Stokes  stated,  in  substance,  that  in  reference  to  anything 
tlie  plaintiff  wanted  to  l^now  in  fitting  up  the  place  he  was  to  consult  with 
McMahon;  that  Stokes  was  going  to  Europe,  and  McMahon  was  to  have 
charge  of  the  place,  and  rent  it  for  him  when  it  was  finished;  and  tliat  plain- 
tiff should  take  bis  instructions  as  to  fitting  it  up  from  McMiJion,  who  would 
look  after  it  for  Stokes.  After  this  interview  the  parties  reached  an  agree- 
ment, and  the  lease  was  drawn  and  executed,  which  embraced  the  contract, 
and  provided  specially  -  for  the  improvements  to  be  made  by  the  plaintiff. 
This  written  instrument  must  be  taken  as  the  final  agreement  of  the  p.arties, 
made  without  refei-ence  to  any  preliminrtry  conversations  or  understanding, 
with  the  full  intention  that  it  should  be  executed  and  fulfilled.  The  uncon- 
tradicted testimony,  both  of  Stokes  and  McMahon,  is  that  McMahon  never 
was  the  agent  of  the  defendants  in  respect  to  the  contemplated  improvements, 
and  never  was  appointed  such.  He  never  was  clothed  with  authority  to  con- 
sent to  any  change  or  variations;  and  the  testimony  of  the  plaintiff,  that  the 
defendant  .Stokes  said,  "McMahon  will  look  after  the  work,"  and  he  should 
take  his  instructions  from  him,  is  quite  insufficient  to  establish  an  agency  for 
the  variation  or  waiver  of  the  covenants  in  the  lease.  The  strongest  infer- 
ence justified  by  the  testimony  is  that  McMahon  was  to  look  after  the  work 
as  it  progressed,  and  the  plaintiff  was  authorized  to  tai:e  instructions  from 
him  in  respect  to  the  mode  and  manner  of  making  the  improvements  cnHvd 
for  by  the  lease,  tlie  material  to  be  used,  the  quality  of  the  workmanship, 
and  all  details  involved  in  the  progress  of  the  work.  In  short,  McMahon 
was  to  superintend  the  work,  and  see  that  it  was  performed  according  to  the 
'Covenants,  and  not  to  agree  or  consent  to  failure,  variations,  or  non-pertorto- 
ance.  Any  other  construction  involves  the  absui-dity  of  a  change  of  a  writ- 
ten contract  to  fit  up  the  demised  premises,  in  a  manner  specitied  with  great 
particularity,  to  a  contract  to  fit  up  the  same  according  to  the  instructions  of 
McMation,  and  founding  such  theory  upon  a  preliminary  conversation  be- 
tween the  parties  long  before  the  execution  of  the  written  instrument.  AVe 
can  yield  assent  to  no  such  construction.  The  covenants  in  the  lease  were 
made  to  be  executed,  and  the  law  required  their  performance  as  a  condition 
precedent  to  the  obligation  of  the  defendants  to  accept  the  premises  and  pay 
the  rent.  The  agency  of  McMahon,  whatever  it  was,  did  not  invest  lam 
with  power  to  direct  the  manner  of  making  the  improvements.  He  never 
was  appointed  for  any  such  pt^rpose,  and  the  declaration  of  Stokes  to  the 
plaintiff  was  entirely  insufficient  to  create  such  an  agency.  He  only  said 
McMahon  would  have  authority  to  direct  the  manner  of  doing  the  work. 
Whatever  consent  was  given  by  McMahon  to  variations  troia  the  covenants 
was  wholly  unauthorized,  and  beyond  the  scope  of  his  powers,  and  consti- 
tuted no  justification  for  the  failure  of  the  plaintiff  to  perform  his  covenants, 
for  which  he  was  paid  in  advance  by  the  defendants.  There  was  therefore  no 
proof  of  waiver,  and  the  submission  of  that  question  to  the  jury  was  er- 
roneous. Neither  was  there  sufficient  evidence  of  acceptance  of  the  demised 
premises  to  constitute  a  waiver  of  the  performance  of  the  precedent  condi- 
tions. The  possession  of  the  premises  never  was  deliver^  to  the  defend- 
ants, and  McMahon  never  was  authorized  to  receive  or  accept  the  same  for 
them.  It  never  was  occupied  by  the  defendants,  and  they  never  assurani 
any  control  over  it.    While  the  defendants  were  required  to  make  objections. 
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and  refuse  to  take  Ihe  place  witbin  a  reasonable  time  after  they  had  knowl- 
edge of  the  failure  of  the  plaintiff  to  fulfill  hia  covenants,  yet  there  is  no  proof 
of  unreiisonable  delay  on  their  part  in  that  regard.  According  to  the  uncon- 
tradicted testimony  of  Stokes,  he  did  not  know  how  the  basement  had  been 
constructed  until  the  first  part  of  February,  and  then  he  refused  to  have  any- 
thing further  to  do  with  the  premises.  He  may  have  been  at  the  place  sev- 
eral times,  as  he  was,  without  making  a  careful  inspection,  for  he  had  a  right 
to  rely  upon  the  performance  of  the  covenants;  and,  as  that  duty  was  imposed 
upon  the  plaintiff  before  any  rights  accrued  to  him,  the  defendants  were  not 
called  upon  for  the  exercise  of  any  active  vigilance  to  ascertain  his  failure. 
We  find  no  reason  in  fact  or  in  law  to  permit  a  reooveiy  on  the  ground  of 
waiver  by  acceptance.  We  have  thus  made  a  full  and  careful  examination 
of  ^his  case  in  the  light  of  the  decision  of  the  court  of  appeals,  and  our  con- 
clusion is  that  the  failure  of  the  plaintiff  to  make  the  improvements  on  the 
ileraised  premises,  in  accordance  with  the  requirements  of  the  covenants  in 
his  lease,  deprives  him  of  any  right  to  recover  against  these  defendants.  The 
judgment  and  orderdenying  themotion  for  a  new  trial  on  the  minutes  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 


Lewis  v.  Ooean  Nay.  &  Pier  Co. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    February  11, 1889.) 

1.  IiANDLOBD  AMD  TBUANT — ^EXTENSION  OF  L»A8E— WaIVBR  OF  FORFKITUKB. 

A  lease  permitted  the  lessees  to  ereot  a  bailding  on  the  premises,  which  they 
were  authorized  to  remove  at  the  expiration  of  their  term,  if  all  rents  should  hie 
fully  paid ;  but,  if  such  rents  were  not  so  paid,  the  building  was  to  be  forfeited  to 
and  become  the  property  of  the  lessor.  When  the  last  installment  of  rent  became 
due,  the  lessor  told  the  lessees  to  go  on  and  pay  the  balance  of  the  rent,  and  that  they 
could  remain  there  another  year,  and  continue  the  business  for  which  the  building 
was  used,  and  would  be  able  to  make  up  the  next  season.  The  lessees  accordingly 
paid  all  but  tloO  of  the  rent  before  the  expiration  of  the  original  term,  and  paid  the 
balance  due  for  that  term  while  in  possession  early  in  the  following  year.  Held, 
that  this  arrangement  constituted  an  extension  of  time  for  payment  of  the  rent, 
and  a  waiver  ol  all  righ^  of  forfeiture. 
S.  Same — Tikb  of  the  Essence  of  the  Contract. 

Full  payment  of  rent  for  the  original  term  having  been  made,  though  not  until 
after  the  term  expired,  and  no  entry  or  attempt  to  declare  the  forfeiture  having  been 
made  before  sucn  payment,  no  forfeiture  resulted  under  the  terms  of  the  lease; 
time  not  being  of  the  essence. 

On  exceptions  from  circuit  court.  Kings  county. 

Action  by  Warren  H.  Lewis  against  the  Ocean  Navigation  &  Pier  Com- 
pany to  recover  the  value  of  a  building  alleged  to  have'beeu  converted  by  de- 
fendant. The  complaint  was  dismissed,  and  plaintiff's  exceptions  directed  to 
be  beard  at  general  term. 

Argued  before  Babnakd,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 

M.  A.  Smith,  for  plaintiff.     Wm.  C.  De  Witt,  for  defendant. 

Dykman,  J.  The  defendant  made  a  lease  to  the  plaintiff  and  another  of 
certain  premises  at  Coney  Island  for  two  seasons,  terminating  with  the  close 
}f  the  season  of  1885.  By  the  terms  of  the  lease,  the  lessees  were  to  con- 
struct a  building  upon  the  demised  premises,  which  they  were  authorized  to 
remove  at  the  expiration  of  their  term,  if  all  rents  and  arrearages  of  rents 
ibould  he  fully  paid;  but,  if  such  rents  were  not  so  paid,  the  building  was 
Torfeited  to  and  became  the  property  of  the  lessor,  the  defendant.  When  the 
ease  came  to  an  end,  the  lessees  were  in  arrears  with  their  rent,  and  then 
>wed  thd  sum  of  $150  therefor,  which  was  subsequently  paid  by  the  plaintiff. 
The  lessees  continued  to  occupy  the  building  so  erected  by  them  upon  the  de- 
uised  premises  until  the  month  of  May,  1886,  when  they  were  summarily  re- 
Doved  for  holding  over  after  the  expiration  of  their  lease.    The  defendant 
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prevented  tbe  lemoval  of  the  building  by  the  lessees;  and  this  action  was 
brought  for  tbe  recovery  of  the  value  thereof  and  its  appurtenances;  tbe  oo- 
](«9ee  of  tbe  plaintiff  having  assigned  to  him  his  interest  in  tbe  cause  of  ac- 
tion. The  complaint  was  dismissed,  upon  the  trial,  at  the  close  of  .tbe  plain- 
tift's  case,  and  the  exceptions  taken  by  the  plaintiff  were  directed  to  be  heaid 
at  the  general  term. 

If  the  severe  and  unrelenting  principles  of  the  common  law  relating  to  tbe 
subject  of  forfeitures  for  the  non-performance  of  conditions  are  to  be  appltrJ 
to  this  case,  then  the  rulings  of  the  trial  judge  dismissing  tbe  plaintiff's  com- 
plaint in  this  action  may  be  npheld  and  affirmed,  under  the  rules  of  law  per- 
taining to  that  subject;  otherwise,  they  are  erroneous,  and  cannot  be  sus- 
tained. We  must  therefore  furnish  the  solution  to  that  question.  It  ms 
within  the  contemplation  of  the  parties  to  the  lease,  and  provided  in  that  is- 
strnment,  that  a  building  should 'be  erected  upon  tbe  demised  premises  bytto 
lessees,  in  accordance  with  plans  and  designs  to  be  approved  by  an  officer  of 
the  company,  which  should  be  used  and  occupied  by.  them  for  the  purposes  cf 
the- business  to  be  conducted  at  that  place  during  the  continuattce  of  thr:: 
term,  and  removed  by  them  at  the  expiration  of  their  lease.  If  all  the  reaL< 
and  arrearages  of  rents  should  be  fully  paid.  If  not  so  paid,  the  buildm; 
should  be  forfeited  to  and  become  the  property  of  the  lessor.  Under  and  is 
pursuance  of  the  authority  so  conferred,  and  in  reliance  upon  the  rights  asd 
privileges  so  secured,  such  a  bnilding  was  erected  and  occupied  by  tbe  lessea 
during  tbe  two  seasons  embraced  in  and  covered  by  the  lease;  and  when  tie 
last  payment  of  $250  became  due  and  payable  in  July,  1885,  the  president  of 
the  company  directed  the  plaintiff  to  go  on  and  pay  the  balance  of  tbe  nrS, 
and  said  he  could  remain  there  another  year,  and  run  it  the  same  way.  and  b« 
would  be  able  to  make  all  up  the  next  summer.  Then  the  plaintiff  paidaii 
the  rent  for  the  year,  1885  during  that  season,  except  the  sum  of  S150.  whi.k 
he  paid  in  February,  1886.  We  think  this  last  arrangement  with  tbe  presi- 
dent constituted  an  extension  of  the  time  for  the  payment  of  the  rent,  and  a 
waiver  of  all  rights  which  might  have  accrued  tothe  company  by  restson  of  i 
failure  to  pay  when  the  rent  became  due  by  the  terms  of  tbe  lease. 

We  also  think  there  was  no  forfeiture  of  tbe  building  under  the  terms  cf 
the  lease.  By  that  instrument  the  leasees  were  entitled  to  remove  the  strnct- 
ure  at  the  expiration  of  the  lease,  if  the  rent  was  fully  paid;  and,  "if  not 
so  paid,"  that  is,  if  not  fully  paid,  the  bnilding  was  to  be  forfeited;  and  <io, 
conversely,  if  tbe  rent  was  fully  paid,  then  no  forfeiture  resulted.  T^me  wa$ 
noUmiide  tbe  essence  of  the  contract,  nor  an  important  element  in  any  re^KitL 
If  the  rent  Was  fully  paid,  there  was  no  forfeiture,  and  it  was  fully  poud  mi 
accepted.  If  these  parties  entertained  the  design  to  make  tbe  forfei  ture  of  O 
building  dependent  upon  the  failure  to  pay  the  rent  when  it  beeanae  due.  tbe/ 
would  have  expressed  such  intention  in  appropriate  and  decisive  langoage. 
So  much  may  fairly  be  assumed;  and  when,  instead  of  employing  any  \*s- 
guage  expressive  of  such  a  design  or  intention,  we  find  a  plain  expression  c: 
a  purpose  to  make  the  forfeiture  dependent  upon  the  ultimate  failure  to  fij 
the  rent  in  full,  we  cannot  hesitate  to  find  such  to  have  been  tbe  intention  oi 
all  parties.  Moreover,  the  conduct  and  conversations  of  tbe  parties  have  l^:^ 
in  full  harmony  with  such  an  interpretation  of  the  lease.  No  measures  v^n 
taken  to  enforce  tbe  forfeiture,  or  re-enter  upon  the  premises,  when  the  les- 
sees failed  to  pay  tbe  rent.  On  the  contrary,  further  time  was  granted  i-' 
payment,  and  encouragements  were  held  out  for  tbe  occupation  of  the  preot- 
ises  another  year;  and  when,  finally,  the  determination  was  reacbed  to  tun 
out  the  tenants,  no  re-entry  was  made,  and  no  cLiim  of  forfeiture  was  inter- 
posed, but  a  resort  was  had  to  summary  proceedings,  under  a  claim  that  ctf 
tenants  were  holding  over  after  the  expiration  of  their  term.  Tbe  provia^c-t 
for  a  forfeiture  was  evidently  inserted  in  the  lease  as  a  security  for  tbe  j^;- 
ment  of  tbe  rent  reserved,  and  when  the-  rent  was  paid  its  office  was  pf- 
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foi  mpd,  and  its  operation  was  at  an  end;  and  to  allow  it  any  further  opera- 
lion  would  be  a  perversion  of  its  intention,  and  convert  it  into  an  instrument 
of  oppression  and  contiscntion.  The  lessor  was  only  entitled  to  receive  the 
rent  reserved  in  the  lease,  and  when  that  was  paid  it  was  in  natural  juslice 
entitled  to  no  more.  This  corporation  can  insist  upon  no  construction  of  the 
Iciise  which  would  enable  it  to  grasp  and  convert  the  building  in  question 
without  the  payment  or  loss  of  a  single  dollar,  when  a  contrary  view  is  so 
much  more  consonant  with  justice  and  the  intention  of  the  parties.  This  ex- 
amination, therefore,  leads  us  to  conclude  that  the  dismissal  of  the  complaint 
was  erroneous,  that  the  exceptions  were  well  taken,  and  a  new  trial  sboQld 
be  granted,  with  costs  to  abide  the  event.    All  concur. 


HvKPHBETS  et  at.  0.  Nbw  York,  L.  E.  &  W.  B.  Co.  et  dl. 

(Supreme  Cmurt,  General  Term,  Fimt  Department.    January  38, 1880.) 

Associations — Coinsxtm — ^Validitt — ^Assbnt  or  Uembebs. 

The  board  of  managers  of  an  association  anthcrized  trusteee  to  lease  to  defendant 
certain  cars  and  locomotives  for  a  term  of  10  years,  the  rental  to  be  equivalent  to  A 
per  cent,  interest  oo  all  certificates  of  capital  stock  of  the  assoclaUon,  and  also  a 
fixed  snm,  payable  seml-annuaUy,  to  be  used  in  purchasing  a  certain  series  of  the 
certificates.  Aftertbe  lease  had  been  running  two  years,  the  trustees,  by  authority 
of  tiie  board  of  managers,  made  a  modified  agreement  with  defendant,  "tn  behalf  of 
those  certificate  holders  •  •  •  -^iio  then  had  authorized,  or  should  thereafter 
authorize,  the  same, "  by  which  the  rental  was  rednced  from  6  to  6  per  cent ,  and  a 
reduction  made  in  the  fixed  payments.  HelA,  that  the  latter  agreement  was  not 
binding  on  non-assenting  holders  of  certificates. 

Appeal  from  special  term.  New  York  county. 

The  following  are  the  findings  of  fact  and  conclusions  of  law  filed  by  Law* 
BBNC£,  J.,  before  whom  the  case  was  tried. 

"findings  of  fact. 

"(1)  That  the  defendants  the  New  York,  Lake  Erie  &  Western  Bailroad 
Company  were,  and  still  are,  a  corporation  duly  organized  under  the  laws  of 
the  state  of  New  York,  having  full  authority  to  contract,  as  hereinafter  stated. 

"  (2)  That  on  February  19, 1880,  an  agreement  beanng  date  of  that  day  was 
duly  made  and  executed  between  John  Lowber  Welsh,  Homer  Bamsdell,  John 
A.  Ilardenburgh,  George  K.  £lanchard,  and  Robert  Harris,  of  the  first  part, 
and  the  said  New  York,  Lake  Erie  &  Western  Bailroad  Company,  of  the 
second  part,  for  the  purpose,  among  other  things,  of  forming  an  association 
bo  be  known  as  the  ■  Car  Trust  of  New  York  No.  2;'  the  purport  of  which  said 
agreement  is  correctly  set  forth  in  the  second  paragraph  of  the  complaint 
tierein,  and  a  true  copy  of  which  is  annexed  thereto,  marked  *  Schedule  A.' 

"(3)  That  said  agreement  was  afterwards,  and  before  the  execution  of  th0 
'.ease  hereinafter  mentioned,  made  binding  and  operative  by  the  making  of 
lubscriptions  for  at  least  five  hundred  shares  of  the  capital  stock  referred  to 
therein. 

"(4)  That  on  January  12, 1882,  the  Hon.  Edwin  D.  Morgan  (since  decetised) 
md  the  plaintifC Edwin  D.  Morgan,  (then  Edwin  D.  Morgan,  Jr.,)  acting  under 
ihe  direction  of  the  board  of  managers  of  the  association,  created  as  afuresHid 
>y  and  under  the  above-mentioned  agreement,  as  trustees  of  the  said  associa- 
tion, duly  executed  and  delivered  to  the  defendants  the  New  York,  Lake  Erie 
k,  Western  Bailroad  Company  a  certain  lease  bearing  date  of  said  January  12, 
.882,  whereby  they  leased  to  said  railroad  company  certain  cars  and  locomo- 
ives.  as  set  forth  in  the  fourth  paragraph  of  said  complaint,  for  the  term  of 
en  years  from  November  1,  1881,  at  and  for  a  rent  (among  other  things)  to- 
)e  paid  semi-annually  on  the  Ist  days  of  May  and  November  in  each  year, 
vhich  should  be  equivalent  to  interest  at  the  rate  of  6  per  cent,  per  annum 
ipon  all  the  certilicates  of  shares  in  the  capital  stock  of  the  above-mentioned 
ssociation,  which  had  been  or  should  be  issued  as  representing  the  cost  of  the 
v.SN.Y.s.no.lO— 68 
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cars  and  loeotnutives  so  leased,  and  whicli  should  be  ontatanding  und  nnre- 
deemed  at  the  time  of  each  semi-annual  payment;  and  also  the  further  sum 
of  sixty-three  thousand  eight  hundred  dollars,  ($63,800.)  to  be  used  and  ap- 
plied in  purchasing  or  redeeming  the  outstanding  certificates  of  series  F,  in 
the  manner  provided  for  in  said  flrst-mentioned  agreement  of  February  19, 
1880.  a  copv  of  which  said  lease  is  annexed  to  tlie  said  oomplaint,  maticed 
•  Schedule  B.' 

"(5)  That  all  the  cars  and  locomotives  mentioned  in  said  lease,  which  was 
known  as  •  Lease,  Series  F,'  were  on  or  about  January  12, 1882,  duly  delivered 
to  and  received  by  the  defendants  the  New  York,  Lake  Erie  &  Western  Bail- 
road  Company,  and  liave  ever  since  remained  in  their  possession. 

"  (6)  That  certificates  for  one  million  two  hundred  and  seventy-five  thousand 
dollars  ($1,275,000)  of  the  capital  stock  of  the  above-mentioned  association 
were  duly  issued  as  representing  the  cost  of  the  cars  and  locomotives  which 
had  been  embraced  in  said  lease,  series  F, — ail  of  which  certiflcates  were  also 
designated  by  the  letter '  F,'  as  was  required  by  the  provisions  of  the  Qrst  above 
mentioned  agreement  of  February  19,  1880;  and  that  prior  to  Xovember  1, 
1884,  two  hundred  and  Ufty-six  thousand  dollara  ($256,000)  thereof  were  pur- 
chased or  redeemed  by  said  trustees,  in  accordance  with  the  provisions  of  said 
flrst-mentioned  agreement  of  February  19,  1880. 

"(7)  That  the  Hon.  Edwin  D.  Morgan,  one  of  the  original  trustees  appointed 
ander  said  agreement  of  February  19, 1880,  departed  this  life  on  February  14, 
1883;  and  on  February  15,  1883,  the  plaintiff  Solon  Humphreys  waa  duly  ap- 
pointed by  tlie  board  of  managers  of  said  association  to  be  his  successor  as 
trustee,  and  the  said  Solon  Humphreys  thereupon  accepted  said  office,  and  has 
since  that  time  acted  as  one  of  said  trustees. 

"(8)  That  on  November  1, 1884,  there  became  due  for  rent,  nnderthe  above- 
mentioned  lease,  series  F,  the  sum  of  ninety-four  thousand  three  hundred  and 
seventy  dollars,  ($94,370,)  being  made  up  as  follows,  viz.:  Thirty  thousand 
five  hundred  and  seventy  dollars,  ($30,570,)  as  and  for  six  months  '  interest,  at 
the  rate  of  six  per  cent,  per  annum  upon  one  million  and  nineteen  thousand 
dollars,  ($1,019,000.)  that  being  the  amount  of  the  certiflcates  of  series  F,  then 
outstanding,  and  the  remaining  sixty-three  thousand  eight  hundred  dollars 
($63,800)  as  and  for  the  fixed  semi-annual  payment  called  for  by  Siud  lease, 
to  be  paid  on  that  date;  that  this  sum  has  not  been  paid  or  satisfled  by  the  de- 
fendants the  New  York,  Lake  Erie  &  Western  liailroad  Company,  except  in 
80  far  as  the  payments  made  by  them  under  and  in  pursuance  of  tlie  agree- 
ment of  March  17,  1885,  hereinafter  referred  to,  may  have  satisfied  and  dis- 
charged or  extinguished  the  same. 

"(9)  That  on  or  about  March  17, 1885,  the  plaintiffs,  acting  in  that  behalf, 
with  the  approval  and  under  the  authority  of  the  board  of  managers  of  the  said 
association,  duly  executed  another  agreement  ubder  seal,  with  the  said  New 
Y'ork,  Lake  Erie  &  Western  Railroad  Company,  bearing  date  of  that  day,  in 
:and  by  which,  for  certain  good  and  valuable  considerations  therein  set  forth, 
they  did,  on  behalf  of  those  certificate  holders  of  series  F,  who  then  bad  au- 
thorized or  should  thereafter  authorize  the  sahie,  modify  and  change  the  terras 
of  the  said  original  lease,  series  F,  in  various  particulars,  as  set  forth  in  the 
ninth  paragraph  of  said  complaint,  and  especially  in  reducing  the  rate  of  in- 
terest to  be  paid  by  said  railroad  company  from  six  to  five  per  cent,  per  annom. 
and  in  reducing  the  amount  and  extending  and  altering  the  periods  of  m;iking 
the  fixed  payments  which  were  to  be  used  and  applied  towards  payment  or  re- 
demption of  the  principal  of  said  certiflcates  as  above  set  forth.  A  troe  copy 
of  said  agreement  is  annexed  to  said  complaint,  marked  '  Scfaedale  C* 

"(10)  That  prior  to  the  commencement  of  this  action  holders  of  eight  hun- 
dred and  ninety-one  thousand  dollars  ($891,000)  of  the  then  outstanding  one 
million  and  nineteen  thousand  dollars  ($1,019,000)  of  certificates  series  F  had 
assented  to,  and  had  either  authorized  or  ratified,  the  terms  of  said  agreement 
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■of  March  17, 1885,  and  holders  of  only  one  hundred  and  twenty-eight  thousand 
-dollars  ($128,000)  of  said  certiBcates  had  not  assented  thereto,  and  had  not  au- 
thorized or  ratiQed  the  execution  thereof;  that  the  holders  of  the  eight  hundred 
and  ninety-one  tliousand  dollars  ($891,000)  of  assenting  certiflcates  also  con- 
stituted a  majority  in  number,  as  well  as  in  value,  of  all  the  holders  of  said 
«ertificates  series  F  then  outstanding;  also  that  prior  to  the  trial  of  this  action 
liolders  of  twenty-eight  thousand  doilars  ($28,000)  raore  of  said  certiflcates 
iiad  assented  to  and  had  authorized  or  ratified  said  agreement  of  March  17, 1885. 
— thus  making  in  all  nine  hundred  and  nineteen  thousand  dollars  ($919,000) 
-of  satd  certiflcates  that  down  to  the  date  of  the  trial  hereof  bad  assented  to  and 
Authorized  or  ratilied  the  same,  and  leaving  only  one  hundred  thousand  (lollara 
($100,000)  thereof  that  bad  not  assented  to  or  authorized  or  ratified  the  same. 

"(11)  That  since  the  execution  of  said  agreement  of  Man'.h  17,  1885,  the 
•defendants  the  New  York,  Lake  Erie  &  Western  Railroad  Company  have  paid 
to  the  plaintiEFs  various  suras  of  money,  amounting  in  the  ai^gregate  to  twenty 
«even  thousand  Bve  hundred  and  seventy  dollars,  ($27,570,)  as  and  for  th» 
amount  to  which  the  holders  of  said  nine  hundred  and  nineteen  thousand  d(d- 
lars  ($919,000^  of  assenting  certificates  would  be  entitled,  as  their  proportion 
-of  the  rent  falling  due  on  November  1, 1884,  under  the  terms  and  provisions 
of  the  said  agreement  of -March  17,  1885,  being  interest  thereon  at  the  former 
rate  of  six  per  cent,  per  annum;  which  sums  the  plaintiffs  have  paid  to  the 
several  holders  of  assenting  certificates  for  and  in  satisfaction  of  their  respect- 
ive proportions  of  the  rent  which  t>ecame  due  on  said  November  1,  1884,  as 
provided  in  and  by  said  agreement  of  March  17,  1885.  But  after  allowing 
«uch  payments  as  extinguishing  pro  rata  the  claims  of  tlie  holders  of  said  as- 
senting certiflcates  to  their  proportion  of  the  installment  of  rent  which  fell 
-due  on  November  1, 1884,  under  the  terms  of  the  original  lease,  seriesP,  tliere 
remained  due  and  unpaid,  on  account  of  such  installment,  the  sum  of  nine 
thousand  two  hundred  and  sixty-one  4-100  dollars,  ($94261.04,)  being  six 
months'  interest,  at  the  rate  of  six  per  cent,  per  annum,  upon  the  one  hundred 
thousand  dollars  ($100,000)  of  non-assenllng  certiflcates  of  the  series  F  still 
■outstanding,  and  also  100(X)0-1U19000  of  the  flxed  payment  of  sixty-three 
thousand  eight  hundred  dollars  ($63,800)  which  was  also  called  for  by  said 
original  lease  series  F,  and  which  was  to  be  used  and  applied  in  the  purchase 
-or  redemption  of  the  then  outstanding  certiflcates  of  said  series  F. 

"(12)  That  on  the  1st  days  of  May  and  November,  1885,  the  said  dnfendants 
the  New  York,  Lake  Erie  &  Western  Railroad  Company  made  similar  de- 
faults in  paying  the  respective  installments  of  ninety-four  thousand  three 
hundred  and  seventy  dollars  ($94,370)  each,  which  fell  due  upon  those  days, 
respectively,  for  the  rents  called  for  under  the  said  lease,  series  F;  and  that 
the  said  sums  have  not,  nor  have  any  parts  thereof,  been  paid  by  the  said 
New  York,  Lake  Erie  &  Western  Railroad  Company,  except  in  so  far  as  the 
hereinafter  mentioned  payments  made  by  ttiem  under  and  in  pursuance  of  the 
above-mentioned  agreement  of  March  18,  1885.  may  have  satisfied  and  dis- 
obarged  or  exUngnfihed  the  same. 

"(18)  That  since  the  execution  of  the  above-mentioned  agreeraentof  March 
17,  1885,  the  defendants  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany have  paid  to  the  plaintiffs  various  sums  of  money,  amounting  in  the 
'^SK'^S'^B  ^  twenty-two  thousand  nine  hundred  and  seventy-flve  dollars, 
<$22,975,)  as  and  for  the  amount  to  which  the  holders  of  the  said  nine  hun- 
dred and  nineteen  thousand  dollars  ($919,000)  of  assenting  certificates  would 
be  entitled  as  their  proportion  of  the  rent  falling  due  on  May  1, 1885. — being 
interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from  November  1, 
1884;  and  they  have  also  paid  other  sums,  in  like  manner,  amounting  to 
twenty-two  thousand  nine  hundred  and  seventy-flve  dollars,  ($22,975.)  as  and 
for  the  amount  to  which  the  same  holders  of  said  assenting  certiflcates  would 
be  entitled  as  their  proportion  of  the  rent  falling  due  on  November  1.  1885 
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nnder  the  terms  and  provisions  of  the  said  agreement  of  March  17,  1885, 
— being  interest  thereon  at  the  rate  of  five  per  cent  per  annum;  all  of  wliich 
sums  the  plaintiffs  have  paid  to  the  said  several  holders  of  assenting  certiH- 
cates  for,  and  in  satisfaction  of,  their  respective  proportions  of  the  successive 
installments  of  rent  which  became  due  on  said  ^st  Ahjb  of  May  and  Novem- 
ber, 1885,  as  provided  in  and  by  said  agreement  of  March  17, 1885.  But  after 
allowing  such  payments  as  extinguishing  pro  rata  in  each  case  the  claims  of 
the  holders  of  said  assenting  certificates  to  their  proportion  of  the  two  insUtll- 
ments  of  rent  which  fell  due,  as  aforesaid,  on  the  1st  days  of  May  and  Nuvem- 
ber,  1885,  under  the  terms  of  the  original  lease,  series  F,  there  remained  due 
and  unpaid  on  account  of  each  of  said  two  installments  the  sum  of  nine  thou- 
sand two  hundred  and  sixty-one  04-100  dollars,  ($9,261.04,) — being  in  each 
case  six  months'  inteiest,  at  the  rate  of  six  per  cent,  per  annum,  upon  the 
one  hundred  tliousand  dollars  ($100,000)  of  non-assenting  certificates  of  series 
F.  and  also  100000-1019000  of  the  fixed  payment  of  sixty-three  thousand  eight 
hundred  dollars,  ($63,800,)  which  was  called  for  by  said  original  lease,  serie^i 
F,  and  which  was  to  be  used  and  applied  in  the  purchase  and  redemption  of 
the  then  outstanding  certificates  of  said  series  F. 

"(14)  That  at  the  times  of  making  the  several  above-mentioned  payments 
to  the  plaintiffs  under  the  provisions  of  the  said  agreement  of  March  17. 1885, 
for  and  on  account  of  the  several  installments  of  rent  which  fell  due,  respect- 
ively, on  the  1st  days  of  November,  1884,  and  of  May  and  November,  1685. 
the  defendants  the  New  York,  Lake  Erie  &  Western  Railroad  Company  offered 
to  make  similar  payments  for  and  on  behalf  of  all  the  then  outstanding 
certitlcate  holders  of  the  said  series  F,  provided  they  would  assent  to  the  terms 
of  said  agreement  of  March  17,  1885,  and  since  the  commencement  of  this 
action  they  have  offered  to  make  such  payments  unconditionally. 

"  (15)  That  since  the  falling  due  of  the  said  several  Installments  of  rent  on 
the  1st  days  of  November,  1884,  and  of  May  and  November,  1885,  the  defend- 
ants the  Provident  Life  &  Trust  Ckimpany  of  Philadelphia,  the  Girard  Life  In- 
surance, Annuity  &  Trust  CJompany  of  Philadelphia,  Mary  McKee,  Sarah  A. 
Hewitt,  Abraham  F.  Peters,  Charles  O.  Skeer,  the  First  National  Bank  of 
Harrisburg,  the  firm  of  .T.  &  N.  Scoville,  and  fifty-five  other  persons  and  firms, 
all  of  whom  are,  or  claim  to  be,  holders  of  certificates  of  said  series  F,  represent- 
ing in  the  aggregate  twohundred  and  seventy-six  thousand  dollars.  ($276,000,) 
and  who  have  either  signed  or  ratified  the  above-mentioned  agreement  of 
March  17,  1885,  liave  served  upon  the  plaintiffs  a  protest  in  writing,  protest- 
ing, in  substance,  against  the  bringing  of  this  action,  and  in  fact  against  the 
bringing  of  any  action,  by  these  plaintiffs,  to  recover  any  portion  of  any  of  the 
said  three  installments  of  rent  which  fell  due  as  above  set  forth,  over  ami 
above  the  sums  which  would  so  become  payable  under  the  provisions  of  the 
said  agreement  of  March  17,  1885,  on  the  ground,  among  others,  that  the 
hereinabove  first  recited  agreement  of  February  19, 1880,  constituted  a  partner- 
ship or  other  association  of  individuals,  in  which  a  majority  should  govern : 
and  that  the  plaintiffs  were  and  are  merely  the  representatives  of  the  whole 
body  collectively,  and  were  and  are  as  such  authorized  and  bound  to  act  in  all 
business  matters  in  which  such  partnership  or  association  were  or  are  con- 
cerned in  accordance  with  the  will  of  a  majority,  either  in  numbers  or  in  value, 
of  the  parties  in  interest;  and  that  the  action  of  the  majority  of  the  holders  of 
the  said  certificates  of  series  F,  both  in  number  and  in  value,  in  executing  or 
ratifying  the  above-mentioned  agreement  of  March  17,  1885,  approved  au'l 
recommended  as  it  was  by  the  board  of  managers,  was  in  legal  effect  a  suf- 
ficient authority  and  a  binding  direction  to  the  plaintiffs  to  modify  and  change; 
the  said  lease,  series  F,  in  accordance  with  said  agreement  of  March  17.  Ihs5; 
and  that  any  legal  proceedings  taken  by  these  plaintiffs  to  collect  and  recover 
any  portion  of  the  rents  originally  called  for  by  said  lease,  except  as  so  modi- 
fied, would  be  injurious  to  the  interests,  and  contrary  to  the  rights,  of  all  those 
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cerUScate  holders  who  had  become  parties  to  the  above-recited  agreement  of 
March  17, 1885,  and  would  be  a  violation  of  the  duty  of  these  plaintiffs  as 
trustees  for  the  entire  bodj  of  the  holders  of  said  certificates  of  series  F ;  also 
that  the  above-protesting  defendants  have  made  their  said  protest  on  behalf  of 
themselves,  and  of  all  other  holders  of  said  cprtidcates  who  have  either  exe- 
cuted or  ratified  the  said  agreement  of  March  17,  1885,  and  they  have  threat- 
ened to  hold  these  plaintiffs  personally  responsible  if  they  should  bring  any  suit 
for  the  collection  of  said  rents  otherwise  than  in  accordance  with  the  said 
agreement  of  March  17,  1885;  also  that  the  certiiicates  which  represent  the 
nine  hundred  and  nineteen  thousand  dollars,  ($919,000,)  which  are  embraced 
in  and  covered  by  the  said  agreement  of  March  17, 1^5,  are  held  by  more 
than  one  hundred  and  sixty-six  different  persons  and  flrnis,  and  it  would  be 
inconvenient  and  impracticable  to  maka  them  all  actual  parties  to  this  action, 
but  the  interests  of  all  of  them  in  the  matters  herein  involved  are  identical, 
and  can  be  fully  and  completely  represented  and  protected  by  the  peraons, 
firms,  and  corporations  who  have  been  made  actual  defendants  herein  as  pro- 
testing certificate  holders  as  aforesaid. 

"And  I  do  further  find  and  decide  as 

"conclusions  op  law. 

"(1)  That  the  agreement  of  March  17, 1885,  above  referred  to,  was  made 
by  the  plaintiffs  as  trustees  only  for  and  on  behalf  of  such  of  the  holders  of 
the  then  outstanding  certificates  of  series  F  as  then  bad  authorized,  or  should 
thereafter  authorize,  the  same,  and  that  it  was  and  is  binding  only  upon  the 
holders  of  the  said  nine  hundred  and  nineteen  thousand  dollars  (8919,000)  of 
such  certificates  who  had  assented  thereto  prior  to  the  trial  of  this  action,  and 
upon  any  other  holder?  of  said  certificates  who  may  have  since  assented,  or 
may  hereafter  assent,  to  the  same,  and  that  it  was  not  and  is  not  binding  upon 
the  holdei-s  of  the  one  hundred  thousand  dollars  ($100,000)  of  such  certifi- 
cates who  have  not  yet  assented  thereto,  and  who  still  persist  in  such  refusal. 

"  (2)  That  the  above-mentioned  payments  which  have  been  made  by  the  de- 
fendants the  New  Yark,  Lake  Erie  &  Western  Bailroad  Company,  since  the 
execution  of  the  above-mentioned  agreement  of  March  17, 1885,  have  satisfied 
and  extinguished  the  plaintiffs'  right  to  collect  such  proportion  of  the  three 
several  installments  of  cent  which  fell  due  on  November  1, 1884,  and  on  May 
1  and  November  1,  1885,  as  would  have  belonged  to  the  holders  of  the  said 
nine  hundred  and  nineteen  thousand  dollars  (§919,000)  of  assenting  certifi- 
cates, and  all  the  rights  and  claims  of  such  assenting  certificate  holders  in 
regard  to  the  payment  and  distribution  of  those  three  installments  of  rent 
have  been  thereby  satisfied  and  extinguished,  and  as  to  such  assenting  certifi- 
cate hblders  the  plaintiffs  are  authorized  and  bound  to  carry  out  and  enforce 
the  said  lease  of  January  12,  1882,  only  in  the  manner,  and  with  the  modifi- 
cations, specified  and  provided  in  the  above-mentioned  agreement  of  March 
17.  1885. 

"(3)  That  the  plaintiffs  are  entitled  to  and  should  recover  judgment  herein 
against  the  defendants  the  New  York,  Lake  Erie  &  Western  Railroad  C!om- 
pany  for  such  a  proportion  of  each  of  the  installments  of  rents  which  fell  due 
according  to  the  terras  of  the  original  lease  of  January  12,  1882.  on  Novem- 
ber 1, 1884,  and  on  May  1  and  November  1, 1885,  as  would  belong  to  the  hold- 
ers of  the  one  hundred  thousand  dollars  ($100,000)  of  non-assenting  certificates; 
which  proportion  amounted  in  each  instance  to  the  sum  of  nine  thousand  two 
hundred  and  sixty-one  4-100  dollars,  ($9,261.04,)  with  interest  thereon  from 
November  1, 1885,  that  being  the  date  when  the  last  of  said  installments  fell  due; 
and  as  to  all  installments  of  said  rent  which  have  fallen  due,  or  shall  here-  _ 
after  fall  due,  subsequent  to  the  trial  of  this  action,  the  plaintiffs  should  be' 
authorized  and  directed  to  demand  and  recover  from  the  said  defendants  the 
New  York,  Lake  Erie  &  Western  Railroad  Company  such  proportion  thereof  as 
would,  upon  the  principles  hereinabove  declared,  belong  to  the  holders  of  all  such 
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non-assenting  certificates  as  shall  then  be  outstanding,  at  the  rate  and  in  th» 
manner  originHlly  provided  in  said  lease,  series  F.  But  the  said  railroad  com- 
pany shHlI  be  allowed  a  verdict  upon  such  judgment  for  such  a  proportion  of 
said  amounts  as  would  belong  to  any  of  such  non-assenting  certificate  holders 
who  shall  hereafter  assent  to  the  terms  of  said  agreement  of  March  17,  1885, 
and  who  shall  receive  through  the  plaintiffs  their  proportion  of  the  modified 
payments  in  said  last-named  agreement  provided  for. 

"(4)  That  such  portions  of  the  moneys  herein  directed  to  be  paid  by  th& 
said  railroad  company  as  do  not  consist  of  interest  on  the  said  non-assonting 
certificates  shall  be  used  and  applied  by  the  said  plaintiffs  In  purchasing  or 
redeeming,  in  the  manner  provided  for  in  the  first  above  mentioned  agree- 
ment of  February  19,  1880,  with  interest  from  said  November  1,  1885,  so 
many  of  the  said  non-assenting  certificates  as  said  moneys  shall  suffice  to  so 
purchase  or  redeem. 

"(5)  That  the  plaintiffs  are  entitled  to  their  costs  herein  incuned." 

The  following  is  the  opinion  of  Vak  Brunt,  J.,  rendered  on  demurrer  to 
the  complaint,  and  referred  to  in  the  general  term  opinion: 

"Upon  the  argument  of  the  demurrers,  and  in  the  points  submitted  by  the 
various  counsel,  considerable  time  has  been  devoted  to  the  discussion  of  the 
relations  which  existed  between  the  shareholders  and  parties  to  the  car  trust 
agreement, — it  being  claimed  upon  the  one  hand  that  this  agreement  is  to  be 
treated  as  one  of  partnership,  an(i  upon  the  other  It  is  to  be  treated  as  one  an- 
alogous to  an  agreement  of  mortgage;  but  in  the  conclusion  to  which  I  have 
arrived,  upon  examining  these  agreements  and  the  allegalluiis  of  the  com- 
plaint, it  does  not  seem  to  me  to  t>e  at  all  necessary,  in  the  disposition  of  this 
demurrer,  to  determine  which  of  these  views  is  correct,  or  whether  the  rela- 
tions between  the  parties  to  the  agreement  are  of  a  character  claimed  by  either 
of  the  counsel.  Upon  an  inspection  of  the  agreement  it  will  be  seen  that  the 
executive  business  to  l>e  conducted  under  the  agreement  is  under  the  control 
of  the  board  of  managers,  and  that  for  certain  purposes  therein  mentioned  the 
trustees  appointed  pursuant  to  the  provisions  of  that  agreement  are  to  be  the 
executive  officers  of  the  board  of  managers.  It  will  be  seen  by  a  reference  to 
the  sixteenth  clause  of  the  agreement  that  the  trustees  are  to  have  such  au- 
thority in  reference  to  unforeseen  contingencies  as  npay  be  given  tiiem  from 
time  to  time  by  the  Ixmrd  of  managers.  It  is  also  provided  In  the  ninth  clause 
that  all  questions  arising  among  the  shareholders  or  parties  to  the  ^reement, 
in  relation  to  the  business  of  the  association,  shall  be  decided  finally  and  settled 
by  the  board  of  managers  in  accordance  with  such  decision.  In  the  thirteenth 
clause  it  is  provided  that  the  trustees  shall  execute  leases  under  the  direction 
of  the  board  of  managers.  The  scheme,  therefore,  of  the  agreement,  seems  to 
be  that  the  board  of  managers  shall  have  a  general  direction  of  the  conduct  of 
the  business  of  the  association  within  t)ie  limits  prescribed  by  the  agreement, 
and  that  the  trustees  appointed  by  the  agreement  shall  be  the  officers  who  are 
to  carry  into  effect  the  decisions  of  the  board  of  managers  in  respect  to  busi- 
ness matters.  Now,  if  the  trustees,  under  the  direction  of  the  Ijoard  of  man- 
agers, had  attempted  to  execute,  on  behalf  of  tiie  association,  the  compromise 
agreement  with  the  railway  company,  there  might  have  arisen  questions  as  to 
the  right  of  the  trustees  under  the  direction  of  the  board  of  managers  to  ex- 
ecute such  an  instrument.  But  an  examination  of  the  papers  shows  that 
neither  the  trustees  nor  the  board  of  managers  have  attempted,  on  behalf  of 
the  association,  to  execute  any  agreement  of  compromise  with  the  railroad 
(M>nipany.  They  expressly  limit  their  action  to  such  of  the  holders  of  thecer^ 
UGcates  issued  by  them  or  their  predecessors  in  the  trust  as  had  alreiidy  au- 
'  thurized,  or  should  thereiif  ter  authorize,  the  same;  making  no  attempt  to  bind 
the  association  as  such,  but  simply  claiming  to  act  on  behalf  of  such  share- 
holders as  had  already  authorised  them  to  act,  or  Who  thereafter  assented  to 
such  action.    Such  being  the  nature  of  their  action,  tlie  principle  which  ha» 
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been  Invoked  on  behalf  of  the  railroad  company — that  where  an  agent  is  In- 
trusted with  the  execution  of  a  power  he  must  execute  It  strictly ;  if  he  couple 
a  condition  with  it,  the  condition  is  void,  but  the  execution  stands — does  not 
apply,  as  there  has  been  no  attempt  upon  the  part  of  the  board  of  manners 
or  trostees  to  execute  on  behalf  of  the  Car  Trust  Company  of  New  York  No. 
Three  any  power  conferred  by  the  agreement,  or  to  be  derived  from  the  rela> 
tions  which  existed  between  the  parties  to  that  agreement.  They  have,  as  has 
already  been  stated,  only  attempted  to  act  on  behalf  of  such  sliareholders  as 
bad  or  should  expressly  authorize  them  so  to  act.  We  cannot  say  at  the  pres- 
ent time  what  would  have  t>eL'n  the  action  of  this  board  of  managers  and 
these  trustees  had  they  supposed  that  their  action  would  bind  others  than 
those  who  authorized  it.  They  might  not  have  been  willing  to  deprive  share- 
holders of  rights  which  they  had  under  the  lease  with  the  railway  company 
ag^iinst  their  will.  Under  such  circumstances,  there  not  being  on  the  fac» 
of  the  papers  any  evidence  of  an  attempt  to  exercise  such  a  power  if  they  pos- 
sessed It,  they  cannot  be  held  by  the  actions  which  they  took  on  behalf  of  th» 
consenting  shareholders  to  have  done  that  which  thi>re  is  no  evidence  th^ 
have  ever  attempted  to  do.  It  was  suggested  upon  the  argument  that  dif- 
ficulties would  arise  if  some  of  the  shareholders  stood  in  a  different  relation  to 
lease  to  the  railway  company  than  others, — that  it  would  be  difllcult  to  appor- 
tion the  rights  and  interests  of  each.  Such  considerations  cannot  possibly  \» 
allowed  to  overrule  the  plain  action  of  the  parties,  and,  if  confusion  of  this 
kind  has  existed,  it  certainly  is  not  due  to  any  actions  upon  the  part  of  the 
non-assenting  shareholders.  *  I  am  of  the  opinion,  therefore,  that  the  compro- 
mise agreement  is  binding  upon  the  assenting  shareholders, — it  having  been 
executed  upon  their  behalf  and  having  been  authorized,  and  it  not  being  con- 
ditioned upon  the  assent  of  all  the  shareholders;  and  that  such  compromise 
agreement  is  not  binding  upon  the  non-assenting  stockholders,  but  they  have 
a  right  to  claim  all  that  the  original  lease  to  the  railway  company  gave  them." 

Defendants  appeal. 

Argued  before  Van  Brunt.  P.  J.,  and  Bradt  and  Maoohber,  JJ. 

BucJtanan  it  Steele,  for  railroad  company,  appellant.  Bristow,  Feet  A 
Opdyke,  for  other  appellants.     Lord,  Day  &  Lord,  for  respondents. 

Beadt,  J.  The  object  of  the  defendants  the  railroad  company  is  to  avaO 
themselves  of  the  compromise  agreement  against  all  the  certificate  holders, 
whether  assenting  or  non-assenting  to  that  compact.  They  are,  however, 
lessees  who  took  a  lease  from  the  trustees,  and,  being  unable  to  meet  their  pe- 
cuniary obligations  thereunder,  were  relieved  to  the  extent  formally  expressed 
in  the  agreement  mentioned,  and  to  that  extent  only.  Whatever  may  have 
been  the  power  the  managers  possessed  on  that  subject,  they  did  nol  exercise 
it  directly,  but  applied  to  the  certificate  holders,  who  had  a  pecuniary  interest 
In  the  rental  secured  by  the  lease,  and  asked  their  assent  to  the  contemplated 
change  of  the  liability  of  the  railroad  company  under  that  instrument,  and, 
having  secured  a  large  majority  assenting,  in  virtue  thereof,  and  not  from  any 
inherent  powers,  made  the  compromise  formulated  by  the  agreement  referred 
to.  No  ingenuity  of  counsel,  no  invocation  of  subtle  device,  can  overcome 
this  fact.  That  paper  expressly  states  that  it  is  made  on  behalf  of  sucli  hold- 
ers of  certificates  issued  by  the  parties  of  the  first  part,  as  trustees  or  their 
predecessors  in  the  trust,  as  have  already  authorized,  or  should  thereafter 
authorize,  the  same,  and  bad  caused,  or  should  cause,  such  authorization  to  be 
indorsed  upon  the  respective  certificates  held  by  them,  and  thus  contracted  fbr 
them,  and  such  as  should  subsequently  comelnand  assent  to  the  arrangement. 
The  defendant  railroad  company  was  advised,  therefore,  at  the  outset,  of  this 
feature  of  the  compromise,  and  that  itll  the  parties  in  interest,  namely,  the 
certificate  holders,  had  not  acquiesced,  and  could  have  refused  to  accept  the 
partial  compact  had  they  seen  fit  to  adopt  that  course.    The  agreement  by  the 
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trustees  clearly  bound  the  assenting  holders  of  the  certiflcates,  and  the  rail- 
road company,  as  lessees,  were  benefited  to  that  extent,  and  the  agreement, 
though  limited  as  to  such  holders,  was  an  advantage  to  themselves  by  jav- 
ment  to  them  under  it  and  according  to  its  terms.  It  makes  no  differenM 
wliether  the  original  compact  or  organization  created  a  copartnership  or  nut. 
Inasmuch  as  the  railroad  company,  by  accepting  a  lease,  assumed  new  respoo- 
sibilities  and  relations  to  the  Car  Trust  of  New  York  No.  2,  duly  expres5>  d  :n 
writing,  and  that  relation  has  continued,  however  changed  or  modified  the 
terms  of  the  lease.  They  are  designated  as  "lessees,"  and  the  cars  and  loc-iv 
.moti  ves  are  hired  and  let  and  leased  to  them  by  that  instrument.  The  trustees 
did  not,  as  already  suggested,  modify  the  terms  of  that  paper  by  any  exercise 
of  authority  derived  from  any  source  other  than  from  the  assenting  certificate 
holders,  whose  assent  had  been  obtained  as  proved  upon  the  trial.  Wbatther 
4id  was  necessary  as  trustees  to  give  form  to  the  assent  to  this  compromiK, 
and  to  secure  to  the  said  railroad  company  the  benefits  to  accrue  from  sadi 
assent.  Various  technical  and  refined  theories  and  subtle  suggestions  of 
varied  relations  created  by  the  different  papers  havebeen  invoked,  which  tend 
rather  to  obscure  than  to  enlighten  us  upon  the  real  subject  of  the  controversr, 
and  great  ingenuity  and  zeal  have  been  thus  displayed  by  the  learned  couosei 
for  the  said  railroad  company  in  the  array,  but,  however  devoted  and  I»udHb> 
professionally,  it  can  be  of  no  avail.  The  obligations  of  their  client  the  rail- 
road company  are  too  plainly  set  down  to  be  attenuated  by  abstruse  and  spe- 
cioaa  argument.  The  common-sense  view  of  the  situation  must  predominate, 
and  declare  their  liabilities  under  the  lease  to  which  reference  haa  been  made. 
Indeed,  it  may  be  said  that  Judge  Van  Brunt,  in  the  opinion  he  delivered  upon 
considering  the  propriety  of  the  demurrer  interposed  herein,  has  covered  the 
whole  subject.  It  should  be  remarked  here,  in  passing,  that  it  is  now  urged 
that  the  plaintiffs  have  nut  the  legal  capacity  to  sue.  This  objection  is  on  a 
ground  not  taken  by  demurrer,  and  waived,  therefore;  but,  if  it  were  other- 
wise, the  point  is  not  well  taken,  for  the  reason  that  the  claim  urged  is  under 
a  lease  between  the  trustees  and  the  railroad  company,  and  whatever  rental 
remains  unpaid  may  be  collected  by  the  former  under  the  covenants  in  tfce 
lease  contained.  The  modification  otthat  instrument  operated  as  a  reductiun 
of  the  rent  pro  tanto,  and  the  assent  of  the  certificate  holders  was  in  effect 
a  receipt  or  legal  discharge  of  so  much  of  it  exceeding  the  reduction  as  ther 
would  be  entitled  to  if  the  whole  were  paid.  The  construction  adopted  by  the 
special  term  of  the  agreements  brought  to  view  for  the  reasons  given  was 
correct,  and  the  judgment  pronounced  should  not  be  disturbed.  The  excep- 
tion to  the  exclusion  of  evidence  which  was  designed  to  show  what  was  in- 
tended by  the  compromise  agreement  is  of  no  value.  There  is  no  such  ambi- 
guity in  that  paper  as  would  warrant  such  a  procedure,  and  the  effect  of  such 
evidence,  if  admitted  and  effectuated,  would  be  to  enlarge  the  sphere  of  tbs 
written  paper  in  favor  of  the  railroad  company,  and  to  diminish  the  rights  dL 
the  non-assenters.  Familiar  rules  require  courts  to  rejectsucb  evidence,  under 
euch  circumstances. 

It  is  perhaps  unnecessary  to  continue  this  opinion  beyond  what  has  been 
already  said,  but  some  observations  may  be  indulged  in,  in  reference  to  some 
of  the  positions  taken  on  behalf  of  the  appellant.  It  is  said,  for  example,  that 
it  is  not  necessary  that  all  the  members  of  an  association  slittll  personally  join 
in  performing  an  act,  in  order  to  make  it  legal  apd  binding  upon  them  ail. 
They  may  delegate  authority  to  others  to  bind  them  by  acting  as  agents  on 
ttieir  behalf,  and  this  principle  seems  to  be  invoked  for  the  purpose  of  sust^uo- 
ing  the  proposition  that,  a  majority  of  the  certificate  holders  having  assented 
to  the  compromise  agreement,  it  is  binding  upon  the  whole.  The  answer  to 
this  proposition,  assuming  it  to  be  correct,  is  that  by  the  terms  of  the  organ- 
ization the  entire  management  of  its  affairs  is  vested  in  a  board  of  manage- 
ment, whose  determinations  were  to  be  executed  by  the  trustees  named  in  \ii9 
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articles  of  association,  in  whom  the  legal  title  to  this  properly  was  vested,  and 
they  determined  in  the  management  of  its  afFairs  to  seek  the  assent  of  the 
certificate  holders,  and  to  carry  out  their  views,  as  far  as  expressed,  in  refer- 
ence to  the  subject-matter  to  which  the  assent  related.  The  same  view  is 
taken  of  the  protest  of  some  of  the  assenting  certificate  holders  against  the 
propriety  of  bringing  and  continuing  this  action.  If  such  a  procedure  were 
given  any  force,  it  would  be  in  effect  interfering  with  the  management  of  the 
business,  and  might  arrest  the  entire  business  of  the  association,  at  least  for 
a  time.  It  is  also  suggested  that  it  is  the  duty  of  the  court,  if  it  can  legally 
^o  BO,  to  construe  the  agreement  particularly  under  consideration  as  binding 
upon  all  the  certificate  holders.  The  difllculty  of  carrying  out  this  view  is 
that  the  agreement  of  compromise  was  not  made  for,  and  not  intended  to  be 
binding  upon,  all  the  holders, — a  construction  already  said  to  have  been  properly 
adopted,  not  only  by  the  special  term,  but  by  the  learned  judge  who  presided 
when  the  demurrer  to  which  reference  has  been  made  was  argued,  and  by 
bim  determined.  The  duty  suggested,  it  is  quite  apparent,  therefore,  cannot 
be  legally  performed.  The  Judgment  should  be  affirmed,  with  costs.  All 
concur. 


Delafield  t.  Commercial  Tel.  Co. 
(.Common  Pleaa  of  New  York  Ctby  and  County,  Oeneral  Term.    JTannary  18, 1889.) 

IlUmrcnON — ^DiSMIBBAI. — ReOFENINO  CiLUSS — Rbfbbbnok. 

A  mandatory  preliminary  injunction  was  granted  against  a  telegraph  oompany 
engaged  in  snpplying  market  reports  to  subscribers,  ordering  it  to  refrain  from  neg- 
lecting to  furnish  re^rts  because  of  alleged  improper  use  ol  a  "ticker, "  and  en- 
joining it  from  removing  its  instroments.  The  subscriber  desiring  to  remove  to  a 
new  plaoe  of  business,  a  new  contract  was  entered  into,  materially  modifying  the 
terms  of  subscription,  and  the  injunction  was  modified  to  cover  the  new  place  of 
business.  The  contract  having  been  terminated  by  plaintiff,  the  court,  on  defend- 
ant's motion  and  plaintiff's  consent,  vacated  the  injunctions,  "without  prejudice  to 
plaintiff's  rights  on  the  trial,  and  without  deciding  that  the  plaintiff  was  not  orig- 
inally entitled  to  the  injunction. "  Defendant,  by  a  supplemental  answer,  set  up 
the  termination  of  the  contract  and  vacation  of  the  preliminary  injunction.  On  the 
trial  plaintiff  admitted  the  facts  alleged  in  the  supplemental  answer,  and,  on  defend- 
ant's motion,  the  complaint  was  dismissed,  with  costs.  Held,  that  defendant  was 
not  entitled  to  have  the  cause  reopened  for  an  order  of  reference  to  determine 
whether  plaintiff  was  originally  enUtled  to  the  injunction. 

Appeal  from  trial  term. 

Application  by  Tallmadge  Delafield,  Jr.,  to  enjoin  the  Commercial  Telegram 
Company  from  violati  ng  a  contract  entered  into  by  it  with  plaintiff,  to  furnish 
plaintiff,  who  thereby  l^ame  a  subscriber  to  the  company,  market  quotations, 
etc.,  and  to  restrain  the  removal  of  certain  reporting  instruments  known  as 
a  "ticker."  The  contract,  which  was  entered  into  January  27,  1885,  for  the 
term  of  one  year,  provided  as  follows: 

"The  saidcompiiny  will  furnish  to  its  subscribers,  by  means  of  its  report- 
ing instruments  or  otherwise,  at  their  respective  offlces,  as  correct  market 
quotations  and  commercial  news  reports  as  it  can  obtain  by  the' employment 
of  experienced  reporters  and  operators;  but  in  view  of  the  difficulties  inher- 
ent in  the  business  the  company  will  not  be  pecuniarily  responsible  for  the  ac- 
curacy of  such  quotations  and  reports,  nor  for  errors,  delays,  or  omissions  in 
tbeservice.  The  reporting  instruments  are  placed  in  subscribers'  offlces  solely 
for  the  convenience  of  the  compnny  in  delivering  said  quotations  and  reports 
simultaneously  to  its  subscribers.  They  are  not  leased  to  subscribers,  but  ar« 
the  exclusive  property  of  the  company,  and  are  kept  in  order  and  operated  solely 
by  the  company,  at  its  own  expense;  subscribers  being  entitled  only  to  the  quo- 
tations and  reports  furnished  by  the  company  on  the  tape  from  said  reporting 
instruments  or  otherwise.  These  quotations  and  reports  are  furnished  to  sub- 
scribers for  their  private  use,  in  their  own  business,  at  the  office  in  which  the 
reporting  instruments  are  placed,  exclusively.    It  is  expressly  required  and 
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stipulated  that  such  subscribers  shall  neither  give  awaj  nor  sell  the  quotations 
and  reports,  or  copies  of  the  same,  whether  in  whole  or  In  part,  to  others; 
nor  cause  or  suffer  ttte  same  to  be  used  or  copied  for  use  or  publication  at  or 
to  be  transmitted  to  any  point  other  than  said  office.  The  subscription  by  one 
party  for  the  benefit  of  himself  and  others  at  their  joint  expense  will  not  be 
received.  The  quotations  and  reports  furnished  as  above  are  not  to  be  used  in 
the  carrying  on  of  any  private  or  public  exchange,  bucket-shop,  or  pool-room,  or 
tn  any  public  room,  office,  or  other  place  where  the  same  are  or  may  be  used  to 
regulate  speculative  or  other  sales,  at  any  public  gathering.  In  case  of  a 
breach  of  the  above  conditions,  or  any  or  either  of  them,  by  the  subscriber,  or 
upon  non-payment  of  anysam  due  from  the  subscriber,  the  company  sliall  be 
at  liberty  to  declare  this  contract  at  an  end,  and  shall  have  a  right  thereupon 
to  discontinue  furnishing  said  quotiitions  and  reports,  and  to  remove  its  re> 
porting  instruments  and  wires  from  the  subscriber's  office,  without  further 
notice;  and  for  this  purpose,  and  for  inspection,  the  company's  servants  shall 
have  free  access  thereto  at  all  reiisonable  hours." 

The  complaint,  after  alleging  a  legal  obligation  on  the  part  of  defendant  to 
serve  ail  the  public  desiring  its  services,  without  discrimination,  alleged  "that 
the  period  for  which  said  contract  was  by  its  terms  to  continue  b^  not  ex- 
pired, and  the  plaintiff  has  fully  kept  and  performed  all  the  conditions  of  said 
contract  to  be  kept  and  performrd  by  him,  and  has  not  violated  the  same  or 
any  of  them,  and  is  ready  and  willing  to  continue  fully  to  keep  and  perform 
the  same;  but  the  defendant,  in  violation  of  said  contract,  and  of  its  legal  duty 
to  the  plaintiff,  in  the  premises,  though  still  furnishing  such  New  York  Stock 
Exchange  quotations  and  reports  to  its  other  subscribers  as  heretofore,  has 
wholly  ceased,  neglected,  and  refused,  and  still  willfully  neglects  and  refuses, 
to  furnish  to  the  plaintiffs  the  quotations  and  reports  contemplated  by  said 
contract,  or  any  New  York  Stock  Exchange  quotations  or  reports  whatever,  by 
means  of  or  on  the  tape  from  said  reporting  instrument  or  indicator  or  other- 
wise; but,  on  the  contrary,  as  plaintiff  is  informed  by  W.  A.  Dunn,  the  gen- 
eral manager  of  the  defendant,  the  defendant,  on  or  about  the  16th  day  of 
March,  1885,  without  cause  or  excuse,  willfully  disconnected  said  reporting 
instrument  so  placed  in  plaintiff's  said  office  from  its  telegraphic  circuit,  and 
disarranged  the  working  of  the  same.' and  detached  the  same  from  its  said 
wires  over  which  such  quotations  and  reports  had  therf  tofore  been  telegraphed 
to  it,  and  otherwise  maliciously  and  willfully  so  interfered  with  said  instru- 
ment or  indicator  that  it  became  and  was,  and  still  remains,  wholly  use! ess  and 
worthless  to  the  plaintiff;  and  by  reason  of  the  defendant's  said  wrongful  acts 
in  so  disconnecting,  disarranging,  detaching,  and  otherwise  improperly  inter- 
fering with  said  reporting  instrument  or  indicator  in  violation  of  its  said  con- 
tract and  of  its  legal  duty  to  the  plaintiff  imposed  upon  the  defendant  both  by 
its  said  contract  and  by  law,  in  and  by  virtue  of  the  exercise  as  aforesaid  of 
its  franchise  as  a  telegraph  company,  the  plaintiff,  since  March  16,  1885,  has 
not  received,  and  has  been  and  is  now  unable  to  obtain,  from  the  defendant 
any  Xew  York  Stock  Exchange  quotations  or  reports  whatever;  and  the  de- 
fendant threatens  and  declares  that  it  will  continue  the  said  violation  of  its 
said  contract,  and  the  disconnecting,  disarranging,  detaching,  and  otherwise 
Improperly  interfering  with  said  instrument  heretofore  willfully  accomplished 
by  it,  and  will  continue  to  refuse  to  furnish  to  the  plaintiff  the  quotations  and 
reports  contemplated  by  the  said  contract  and  furnished  to  its  other  subscrib- 
ers, or  any  New  York  Stock  Exchange  q  uotations  or  reports  whatever,  whereby 
the  plaintiff  has  suffered,  and  is  dully  suffering,  and  will  continue  to  suffer, 
great  and  irretrievable  loss  and  injury  in  his  said  business," — and  prayed  for 
an  injunction  and  damages,  whereupon  the  court  (Alli^,  J.)  granted,  on  March 
23, 1885.  the  following  order  of  injunction:  "It  satisfactorily  appearing  to  the 
court  from  the  verlUed  complaint  in  this  action,  and  from  the  affidavits  of 
T»Umadge  Delaiield,  and  Tallmadge  Delafield,  Jr.,  each  verified  herein  March 
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21.  1885.  that  suflScient  grounds  for  an  injunction  exist  on  the  ground  that 
the  plaintiff  demands  and  is  entitled  to  judgment  against  tlie  defendant,  re- 
straining tiie  comuiiasion  or  continuance  of  acts  the  commission  or  continu- 
ance of  which  during  the  pendency  of  tlie  action  would  produce  injury  to  the 
plaintifCs,  and  that  the  plaintiff  is  suffering  and  is  about  to  suffer  from  said 
acts  great  and  irreparable  loss  and  injury  in  his  business,  and  tiie  plaintiff 
having  given  the  proper  undertaking,  it  is  hereby  ordered  that  the  defendant, 
the  Couimercial  Telegram  Company,  its  officers,  agents,  servants,  employes, 
and  representatives,  refrain  from  neglecting  or  refusing  to  furnish  to  the 
plaintiff,  Tallmadge  Delafield,  Jr.,  regularly  at  his  office  at  No.  52  Broad  street, 
in  the  city  of  2{ew  York,  the  same  New  York  Stock  Exchange  quotations  and 
reports  which  said  defendant  furnishes  or  shall  furnish  to  its  other  customera 
and  subscribers  in  the  city  of  New  York,  and  in  tlie  same  manner  as  the  same 
shall  be  furnished  by  it  to  its  other  subscribers  and  customers;  and  from  fur- 
ther disconnecting,  disarranging,  or  detaching  from  its  regular  telegraph  lines, 
or  otherwise  improperly  interfering  with  the  telegraphic  reporting  instrument 
or  indicator  heretofore,  on  or  about  January  28,  1885,  placed  by  said  defend- 
ant in  the  said  office  of  the  plaintiff  at  No.  52  Broad  street,  in  the  city  of  New 
"York,  and  from  continuing  or  permitting  Uie  continuance  of  the  disconnec- 
tion, disarrangement,  or  detaching  of,  or  other  improper  interference  with, 
the  said  reporting  instrument  or  indicator  heretofore  accomplished  by  the  de- 
fendant, and  from  doing  or  permitting  to  be  done  any  other  act  or  thing 
whereby  the  plaintiff  T^lmadge  Delafield,  Jr.,  shall  or  may  fail  to  receive  at 
bis  said  oiHce  from  the  defendant,  regularly,  the  same  New  York  Stock  Ex- 
change quotations  and  reports  which  are  or  shall  be  furnished  by  the  defend- 
ant to  its  otiier  customers  and  subscribers,  and  in  the  same  manner  as  the 
same  are  or  shall  be  received  by  such  other  customers  and  subscribers,  until 
the  further  order  of  this  court  in  the  premises;  and  in  case  of  disobedience  to 
this  order  the  defendant  and  each  and  every  of  its  officers,  agents,  servants, 
employes,  and  representatives  disol)eying  the  same  will  l>e  liable  to  the  pun- 
ishment therefor  prescribed  by  law.     Due  cause  appearing  therefor  from  said 
complaint  and  affidavits  and  the  affidavit  of  Eugene  Frayer,  verified  herein 
March  21,  1885,  let  the  defendant  show  cause  at  a  special  term  of  this  court, 
to  he  held  at  chambers  at  the  court-house  in  the  city  of  New  York  on  the  30tb 
day  of  March,  1885,  at  11  o'clock  A.  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  the  foregoing  injunction  should  not  be  continued  in  force  until 
the  final  hearing  and  determination  of  ttiis  action.    Service  of  a  copy  of  this 
order  and  of  said  affidavits  and  complaint  on  the  defendant  on  or  before  March 
25, 1885,  sliall  be  sufficient  notice."     This  motion  to  continue  the  injunction 
was  adjourned  from  time  to  time,  at  defendant's  request,  and  finally  adjourned 
indefinitely,  to  be  brought  up  by  either  party  on  eight  days'  notice.    It  was 
never  brought  up,  and  never  argued. 

Defendant,  in  its  answer,  denied  its  obligation  to  furnish  quotations  to  any 
persons  except  those  complying  with  its  regulations,  and  alleged  that  plain, 
tiff  bad  been  carrying  onhis  business  in  connection  with  a  "bucket-shop,"  in 
violation  of  the  conditions  of  his  contract,  and  in  violation  of  the  agreement 
between  defendant  and  the  stock  exchange,  by  which  it  was  enabled  to  furnish 
the  quotations.  In  May,  1886,  plaintiff  moved  his  office  to  a  new  place,  and 
a  new  contract  was  entered  into,  materially  modifying  tlie  terms  of  the  old 
contract,  and  giving  defendant  the  right  to  remove  its  instrument  at  any  time 
"whenever  the  company,  in  its  judgment,  shall  deem  the  business  carried  on  by 
the  8iil)scriber  at  his  office  detrimental  to  its  interests,  or  whenever  the  com- 
pany, in  its  judgment,  may  deem  it  for  its  interest  to  remove  the  instruments ;" 
and  the  injunction  was  modified  so  as  to  cover  tlie  new  place  of  business. 
Plaintiff  thereafter  terminated  the  contract  on  July  81,  1886,  by  giving  the 
SWays  notice  provided  for  in  the  contract  itself.  Therej»fter,  on  September 
1, 1886,  the  court,  on  defendant's  motion  and  plaintiCTs  consent,  vacated  the 
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Injunctions  "without  prejudice  to  the  plaintiff's  rights  npon  tlie  trial,  and 
without  deciding  that  the  plaintiff  was  not  originally  entitled  to  the  injunc- 
tion." The  defendant  then  obtained  leave  and  set  up  by  supplemental  an- 
swer the  termination  of  the  contract  and  the  vacation  of  the  preliminary  in- 
junctions. The  plaintiflF,  both  before  and  after  service  of  the  supplemental 
answer,  offered  to  discontinue  without  costs,  but  was  not  permitted  to  do  so; 
defendant  claiming  the  right  to  bring  the  suit  to  trial  for  the  purpose  of  ob- 
taining a  decision  that  the  plaintiff  was  not  originally  entitled  to  the  prelim- 
inary injunction,  so  that  he  might  recoverfrom  the  surety  on  the  injunction  un- 
dertaking (bond)  his  damages.  Defendant  brought  the  action  to  trial  on  April 
18,  1888.  The  plaintiff,  in  opening,  admitted  the  facts  set  up  in  the  supple- 
mental answer.  The  court  thereupon,  on  defendant's  motion,  dismissed  the 
complaint,  with  costs.  The  plaintiff  asked  the  court  to  provide  in  its  decree 
that  the  dismissal  (on  facts  occurring  after  the  action  was  commenced)  was 
not  a  decision  that  the  plaintiff  was  not  originally  entitled  to  his  preliminary 
injunction,  also  that  it  was  without  prejudice  to  the  right  of  the  plaintiff,  at 
the  proper  time  and  place,  wherever  that  might  be,  to  insist  that  be  was  orig- 
inally entitled  to  bis  injunction.  The  defendant,  on  this  motion,  and  subse- 
quently in  written  requests  to  find,  asked  the  court  to  find  that  the  plaintiff 
was  not  originally  entitled  to  bis  preliminary  injunction.  No  testimony  had 
been  given,  and  the  court  declined  to  make  any  finding  whatever,  saying  that 
it  must  keep  to  the  issue  raised  by  the  motion  to  dismiss,  and  simplydismissed 
the  complaint,  with  costs  to  the  defendant  on  the  supplemental  answer,  as  ad- 
mitted. The  decree  was  settled  on  notice,  after  hearing  both  sides,  and  was 
signed  and  filed  in  the  clerk's  office,  May  16,  1888.  On  the  first  Monday  of 
June,  following,  (17  days  after  entry  of  the  decree,)  defendant  moved  before 
the  trial  judge  "that  the  case  be  reopened  for. further  proof  upon,  or  a  refer- 
ence ordered  to  hear  and  determine,  the  question  whether  the  plaintiff  was 
originally  entitled  to  the  injunction  obtained  by  him  at  the  commencement  of 
the  action ;"  alleging  that  there  had  not  yet  been  any  decision  of  that  ques- 
tion, and  that  consequently  he  could  not  proceed  against  the  surety  on  the 
injunction  undertaking.  June  12,  1888,  this  motion  to  reopen  the  case,  or 
for  a  reference,  was  in  all  things  denied,  and  defendant  appeals  from  the  or- 
der denying  his  motion. 

Argued  before  Labbemobe,  C.  J.,  and  Allen  and  Bookstayer,  JJ. 

James  E.  Chandler,  for  appellant.     Warner  &  Frayer,  for  respondent. 

Pbb  Curiam,  {orally.)  In  this  case  we  do  not  think  that  the  judge  who 
made  the  order  improperly  exercised  his  discretion,  and  it  is  our  opinion  that 
the  order  must  be  atSrmed.  The  complaint  was  dismissed  apon  the  facts  set 
up  by  the  supplemental  answer,  which  facts  occurred  subsequently  to  the 
granting  of  the  injunction.  There  was  no  evidence  before  the  court  at  that 
time  whether  or  not  the  original  injunction  order  was  properly  obtained.  The 
judge  therefore  was  justified  in  refusing  to  find  upon  that  question;  but,  even 
If  he  were  not,  defendant's  remedy  was  by  an  appeal  from  that  judgment 
While  every  court  of  record  has  the  power  to  relieve  against  an  oversight,  and  to 
correct  an  error  arising  through  inadvertence,  the  application  in  this  case  was 
not  founded  on  these  grounds,  and,  if  it  had  been,  was  properly  denied,  for 
the  papers  show  that  the  question  was  raised  on  the  trial,  and  not  overlooked. 
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Bathbttrm  v.  Snow. 
{Common  Pleas  of  New  York  City  and  County,  General  Term.    Vehmteej  4, 1888.) 

1.  CORPOKATIONS — CONTKAOTa — ^AUTHOBITT  OT  AGBNT»— BT-LaW8 — NOTIOB, 

A  corporation  Is  not  liable  for  supplies  furnished  its  superintendent  without  its 
authority,  where  it  had  previously  adopted  a  by-law  proTidlng  that  "no  debts 
shall  be  contraoted  by  any  officer  or  agent  of  the  company,  nor  any  oblicratlon  cre- 
ated imposing  anv-  liability  upon  it,  unless  expressly  authorised  by  a  majority  of  all 
tile  members  of  the  board  of  trustees  present  at  any  meeting  of  aaid  board, "  even 
thou'.'h  the  seller  of  the  supplies  had  no  notioe  of  suoh  by-laws.  Following  West- 
erfleld  v.  Atdde,  7  Daly.  826. 
t.  SxHB—RATinciTios— Evidence. 

Especially  la  this  true  when  the  supplies  were  furnished  the  superintendent  to 
be  used  in  unprovlng  land  owned  by  himself  and  others,  of  which  the  corporation 
never  became  the  owner,  and  where  the  trustees  were  in  a  distant  country,  and  had 
no  knowledge  of  the  transaction,  and  no  express  ratiflcation  is  shown,  though  the 
corporation  had  agreed  to  take  the  land  in  exchange  for  stock  when  the  land  was 
developed,  and  had  furnished  ttie  superintendent  funds  to  be  used  in  developing  it. 

Appeal  from  trial  term. 

Action  by  W.  Lyman  Bathbam  against  Alfred  D.  Snow.    Complaint  dls* 
missed,  and  plaintiff  appeals. 
Argued  l>efore  Larremore,  C.  J.,  and  Allen  and  Bookstayer,  JJ. 
Eugene  L.  Bushe,  for  appellant.    Joseph  i£.  Pray,  for  respondent. 

Larbehorb,  G.  J.  This  action  is  brougtit  to  recover  the  value  of  goods 
sold  and  delivered  to  the  Belen  Agricultural  &  Mining  Company,  a  corpora* 
tion  organized  under  the  laws  of  New  York,  of  which  defendant  was  a  trus* 
tee,  on  the  ground  that  no  annual  report  was  flled  as  prescribed  by  statute, 
either  in  January,  1884,  or  January,  1885.  Said  goods  consisted  of  camp 
supplies,  and  were  furnished  on  the  Isthmus  of  Panama,  (where  it  was  in- 
tended that  the  practical  operations  of  said  corporation  should  be  carried  on,) . 
to  one  Hector  J  Kingman,  the  superintendent  of  the  company.  Said  King- 
man was  appointed  superintendent  by  resolution  of  the  board  of  trustees,  at  a 
meeting  held  in  New  York  on  the  1st  day  of  December,  1882,  at  which  he 
was  present.  Previous  to  this  time,  and  on  or  about  the  20th  day  of  Novem- 
ber, 1882,  a  by-law  was  duly  adopted  for  said  company,  by  its  trustees,  which 
provided  that  "no  debts  shall  be  contracted  by  any  officer  or  agent  of  tlie  com- 
pany, nor  any  obligation  created  imposing  any  liability  upon  it,  unless  ex- 
pressly authorized  by  a  majority  of  all  tlie  members  of  the  board  of  trustees 
present  at  any  meeting  of  said  board."  Upon  these  facts  the  learned  judge 
dismissed  the  complaint,  on  the  authority  of  Westerjteld  v.  Radde,  7  Daly. 
826.  It  was  therein  held  by  the  general  term  of  this  court  that  the  president 
of  a  manufacturing  coi-poration.  organized  like  tlie  present  one,  under  the  act 
of  1848,  cannot  lawfully  bind  it  in  the  purchase  of  goods  required  in  its  bnsi> 
ness,  when  a  resolution  forbidding  such  act  on  his  part  exists  and  appears  on 
the  books  of  the  corporation,  even  if  the  seller  of  such  goods  had  no  notice  of 
such  resolution.  We  agree  with  the  trial  judge  that  this  case  is  exactly  in 
point,  and  that  it  was  controlling  on  his  decision.  Nor  iiits  the  learned  coun- 
sel for  appellant  referred  us  to  any  decision  of  the  court  of  appeals  which 
overrules  Weslerfield  v.  Radde.  The  authority  upon  which  most  reliance  is 
placed  is  Lee  v.  Mining  Co.,  56  How.  373,  affirmed  without  opinion,  75  N. 
X-  601.  The  purport  of  that  case  is  that  when  an  officer  of  a  corporation  acts 
within  the  usual  scope  of  the  authority  of  his  position,  and  performs  such  acta 
as  are  customary  or  necessary  lor  the  carrying  on  of  ttie  corporation's  busi- 
ness, it  will  be  presumed  that  be  had  authority,  and  it  is  not  necessary  to 
show  a  special  resolution  of  the  trustees  granting  him  the  power  in  question. 
It  was  not  there  decided,  nor  is  there  anything  in  the  opinion  from  which 
might  be  inferred  the  intention  to  hold,  that  the  authority  of  an  officer  or  rep- 
resentative of  a  corporation  to  bind  it  sliall  be  presumed,  in  the  teeth  of  ares- 
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-olution  or  by-law  expressly  withholding  the  same.  Moreover,  in  Lee  v.  Min- 
ing Co.,  the  action  was  sustained  partly  on  the  ground  of  subsequent  ratifica- 
tion of  tlie  president's  acts. 

Nor  do  we  put  our  decision  of  this  appeal  solely  on  the  ground  of  stare  de- 
cisis. The  case  discloses  no  strong  equity  to  induce  us  to  modify  the  rule 
heretofore  laid  down  by  this  court.  The  supplies  in  question  were  furnished 
to  Kingman,  to  be  used  in  his  works  upon  land  on  the  istlimua  then  owned 
by  him  with  others.  As  matter  of  fact,  the  company  never  became  the  owner 
of  such  land.  Kingman  never  made  the  improvements  thereon  which  he  had 
agreed  to  make.  Therefore  the  company  never  took  title,  and  the  enterprise 
for  which  it  had  been  organized  was  abandoned.  It  is  true  the  corporation 
issued  some  of  its  stock  for  money,  and  thereby  to  an  extent  provided  King- 
man with  funds  to  aid  him  in  the  development  of  land  which  did  not  belong  to 
it.  This  action  may  in  itself  be  open  to  criticism,  but  I  am  not  aware  of  any 
principle  upon  which  it  can  be  made  a  basis  for  saddling  the  company  with 
debts  which  Kingman  bad  no  right  to  contract  in  its  name.  The  arrange- 
ment was  that  the  company  should  take  the  land  in  exchange  for  stock  only 
after  it  had  been  developed.  Kingman  had  been  engaged  in  improving  the 
property,  and  was  known  in  connection  therewith  before  he  became  the  sn- 
perintendent  of  the  company.  The  company  guarded  against  any  usurpation 
of  authority  by  the  only  method  within  its  power,  to-wit,  a  by-law  upon  the 
subject.  The  testimony  shows  no  express  ratitication  of  the  superintendent's 
act,  and  no  ratification  could  bo  implied,  because  the  trustees  were  in  a  dis- 
tant country,  and  had  no  knowledge  of  the  contraction  of  the  debt.  Further- 
more, it  cannot  be  claimed  that  the  company  received  the  benefits  of  this  con- 
tract, for,  as  aforesaid,  it  never  acquired  the  land.  The  judgment  appealed 
from  should  be  affirmed,  with  costs.     AU  concur. 


Feofus  ex  reU  McGoldbiok  v.  Woodman  et  al..  Commissioners  of  Ihccise. 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.   February  4, 1S89.} 

1.  Imtoxicatino  Liquobs — UxEOAi.  SaI/ES — Revocation  or  LicByas. 

Laws  N.  Y.  Ib67,  c  628,  which  prohibits  the  sale  of  liquor  to  minors,  contains  no 
express  prohibition  ot  suoh  sale  by  a  Ucoasee's  agent,  but  was  amended  by  haw* 
1877,  o  &),  "so  as  to  read  as  follows, "  and,  as  amended,  expressly  prohibits  auoh 
sale  by  agent.  Held  that,  though  the  statute  (Laws  1870,  c.  175,  {  8,  as  amended  lay 
Laws  1873,  c  519,  §  4)  which  authorizes  the  hoard  of  excise  to  revoke  a  license  for 
violation  of  the  act  of  1837  was  passed  before  the  amendment  of  the  latter  act,  tbe 
board  has  power  to  revoke  a  license  for  a  sale  of  liquor  to  a  minor  by  tbe  Uoenaee's 
bar-tender. 

S.  Samb— Sale  bt  Asbnt— Kkowlbdos  or  Lioensbb. 

A  sale  to  a  minor  by  the  bar-tender  in  the  licensee's  presenoe,  and  with  his  knowl- 
edge, will  authorize  a  revocation  of  the  license,  under  the  sot  of  1857  as  it  stood  b»- 
fore  the  amendment. 

Certiorari  to  review  the  action  of  Charles  H.  Woodman  and  others,  as  oom- 
missioners  of  excise. 
Argued  before  La.ruemore,  C.  J.,  and  Allbn  and  Bookstaveb.  JJ. 
Nelson  J  Waterbury,  for  relator.    Charles  W.  Dayton,  for  defendants. 

Larrehobe,  0.  J.  This  is  a  review  by  certiorari  of  tbe  defendants'  official 
action  in  revoking  the  license  of  the  relator  to  sell  intoxicating  liquors  at  re- 
tail in  the  city  of  Xew  York  because  of  a  violation  of  chapter  628  of  tbe  Litws 
of  1857,  as  amended  by  chapter  420  of  the  Laws  of  1877,  which  prohibits  such 
sale  to  a  minor.  The  fact  is  conceded  that  on  tbe  16tb  day  of  May,  1888.  a 
pint  of  lager  was  sold  and  dplivercd  to  a  girl  under  tbe  age  of  14  years,  in  a 
saloon  of  which  the  relator  was  proprietor.  Upon  proof  of  such  fact  being 
satisfactorily  made  to  the  defendants,  they  revoked  the  relator's  license,  and 
said  relator  claims  that  the  excise  commissioners  exceeded  their  lawful  juris- 
diction and  power  in  so  doing,  because  the  liquor  was  not  sold  by  him  person- 
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«lly.  but  by  his  bar-tender.  It  is  provided  by  section  8  of  chapter  175  of  the 
Laws  of  1870,  as  amended  by  section  4  of  chapter  549  of  the  Laws  of  1873, 
ttiat  the  board  of  excise  of  any  city,  town,  or  village  may  at  any  time  sum- 
mon before  them  any  licensee,  and  if  they  shall  become  satisfied  that  he  has 
violated  any  of  the  provisions  of  said  act  of  1870,  or  of  chapter  628  of  the 
Laws  of  1857.  they  shall  revoke,  cancel,  and  annul  his  license.  Chai'ter  G28 
of  the  Laws  of  1857  contained  no  clause  prohibiting  in  so  many  words  the 
sale  of  liquor  to  a  minor  by  the  wife,  servant,  employe,  or  other  "agent"  of  a 
licensee,  though  it  is  by  no  means  certain  that  the  maxim,  qui  faeit  per  al- 
ium  faeit  per  se.  would  not  apply  here  just  as -clearly  as  in  ordinary  cases  of 
^ency.  The  reasoning  of  the  court  of  appeals  in  People  v.  Meyers,  95  N.  Y. 
^3,  would  seem  to  favor  such  view.  However,  in  order  apparently  to  re- 
move all  doubt  upon  the  subject,  the  legislature  passed  chapter  420  of  the 
Laws  of  1877,  which  is  as  follows:  "Section  fifteen  of  chapter  six  hundred 
and  twenty-eight  of  the  Laws  of  eiglitef>n  hundreed  and  Qfty-seven,  entitled 
'An  act  to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors,'  is  hereby  amended  so  as  to  read  as  follows:  Sec.  15.  No  inn,  tav- 
ern, or  hotel  keeper,  or  any  other  person  licensed  to  sell  any  strong  or  spiritn- 
OQS  liquors  or  wines,  shall,  either  personally,  or  by  his  wife,  servant,  employe, 
or  agent,  sell  or  give  any  such  liquors  or  wines  *  *  *  to  any  minor  un* 
der  the  age  of  eighteen  years,  without  the  consent  of  bis  father  or  mother  or 
ipoardian.  Whoever  shall  either  personally,  or  by  his  wife,  servant,  employe, 
or  other  agent,  oSend  against  either  of  these  provisions,  shall  forfeit  ten  dollars 
for  each  and  every  offense;  •  *  *  and  any  person  who  shall,  either  person- 
ally, or  by  his  wife,  servant,  employe,  or  other  agent,  sell  or  give  any  strong 
or  spirituous  liquors,  ale,  beer,  or  wine,  to  any  Indian  in  this  state,  or  sliall 
sell  any  beer,  ale,  wine,  or  any  strong  nr  spirituous  liquor  to  any  minor  un- 
der the  age  of  fourteen  yeaiB,  knowing,  or  having  reason  to  believe,  such 
minor  to  be  under  such  age,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
oonviction  shall  be  liable  to  a  fine  of  twenty-five  dollars  for  each  and  every 
offense."  The  only  possible  difficulty  in  holding  that  the  case  of  selling  liq- 
uor through  an  empleye  is  brought  within  the  license-forfeiting  provision  un- 
der which  the  defendants  have  acted  is  that  the  statute  above  quoted,  which 
expressly  mentions  "wife,  servant,  employe,  or  other  agent,"  was  passed 
after  the  statute  which  confers  the  right  to  forfeit  licenses.  Still  I  think  this 
difficulty  is  only  an  apparent  one.  It  will  be  seen  that,  according  to  the  act 
of  1877,  "section  15  of  chapter  628  of  the  Laws  of  1857  •  *  *  is  hereby 
amended  so  as  to  read  as  follows, "  and  then  follows  the  provision  in  question. 
What  the  legislature  did,  therefore,  was  to  substitute  the  new  provision  bod- 
ily for  the  old  one.  The  old  oue,  being  thus  superseded,  is  no  longer  the  law 
of  the  state;  the  new  one  t>ecame  law  in  its  stead.  It  is  fair,  then,  to  pre- 
sume that  the  legislature  intended  that  such  new  provision,  in  falling  into 
the  place  of  the  old  one,  should  at  the  same  time  fall  into  all  the  relations  held 
by  the  old  one  to  other  statutes  then  existing,  and  which  in  any  manner  de- 
pended upon  such  old  provision  for  meaning  or  force.  Otherwise  their  mean- 
ing and  force  might  become  very  doubtful,  or  they  might  be  rendered  nuga- 
tory. The  presumption  at>ove  indicated  gains  additional  weight  in  the  case 
at  bar  from  the  fact  that  no  inconsistency  or  anomaly  is  developed  in  such  co- 
oonstruction  of  the  different  acts,  but  that,  on  the  contrary,  the  general 
ttcheme  of  excise  legislation  becomes  more  complete  and  effective,  while  re- 
maining harmonious  as  to  all  its  parts.  It  follows  that  the  commissioners 
have  Literal  and  express  authority,  under  the  statute,  to  revoke  a  license,  when 
liquor  is  sold  to  a  minor  by  a  servant  or  employe  of  the  licensee. 

We  have  considered  only  the  question  of  the  power  directly  granted  by  stat- 
ute, because  that  was  the  one  principally  discussed  on  the  argument,  and  the 
only  one  adverted  to  in  the  memorandum  of  the  commissioners  containing 
their  resolution  to  revoke  the  license.    It  may  l>e  added,  however,  that  the 
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evidence  In  this  case  would  certainly  have  supported  a  finding  that  the  liquor 
in  question  was  sold  to  the  minor  in  the  presence  and  with  the  actual  knowl- 
edge of  tlie  relator.  If  the  commissioners  had  determined  that  such  was  the 
fact,  and  that  the  relator  did  not  interfere,  I  think  they  would  have  had  am- 
ple authority  to  revoke  the  license  under  section  15  of  chapter  628  of  the  Laws 
of  1857,  as  it  originally  stood  without  the  amendment.  The  writ  should  be 
dismissed,  with  costs.    All  concur. 


MORRELL  V.  LOMQ  ISLAND  B.  Oo.' 

{Common  Fleas  of  New  York  City  and  County,  General  Term.  '  Febniai74, 1889.) 

Damaoss — Keabubb — Breach  of  Coittbact. 

In  an  action  for  breach  of  a  contract  whereby  defendanlj  in  consideration  of  plain- 
till  obtaining  the  necessary  sand  and  gravel,  agreed  to  haul  it  to,  and  "fill  up, "a 
certain  trestle-work,  and  to  flU  in  a  certain  place  on  plaintiff's  land  for  a  depot-site, 
plaintiff  is  entitled  to  recover  the  fair  cost  of  filling  In  the  depot-site  as  stipulated, 
and  such  damages  for  breach  of  the  agreement  to  fill  up  the  trestle-work  aa  nat- 
urally resulted  therefrom,  and  were,  In  the  contemplation  of  the  parties,  aa  likely  to 
result;  and  a  charge  based  on  the  theory  that  defendant  was  bound  to  fill  in  the 
trestle-work  so  as  to  occlude  water  from  plaintiff's  land  Is  erroneous. 

Appeal  from  city  court,  general  term. 

Action  by  William  H.  Morrell  against  the  Long  Island  Railroad  Ck>rapany 
for  breach  of  contract.  A  judgment  for  plaintiff  was  affirmed  on  appeal  by 
defendant  to  the  general  term  of  the  city  court,  and  defendant  now  appeals  to 
this  court. 

Argued  before  Larreuorb,  0.  J.,  and  Bookstater  and  Allen,  JJ. 

Hinsdale  &  Spragtte,  for  appellant.    Frank  E.  BlaekuoeU,  for  respondent. 

Allen,  J.  The  plaintiff,  among  other  things,  alleged  In  his  complaint 
that  he  was  the  owner  and  in  possession  of  certain  premises  near  the  village 
of  Flushing,  county  of  Kings,  state  of  New  York ;  that  the  defendant's  rail- 
road ran  along  or  near  the  easterly  and  northerly  boundary  of  his  lands,  over 
a  trestle-work  built  for  that  purpose;  that  be  was  desirous  of  procuring  sand 
and  gravel  to  Oil  in  said  trestle-work;  that  he  entered  into  a  contract  with  the 
defendant,  whereby  he  agreed  to  procure  the  necessary  sand  and  gravel  at  a 
convenient  place  near  the  line  of  said  road,  that  the  defendant  agreed  to  carry 
the  same  to  said  trestle-work,  at  a  place  designated  by  the  plaintiff,  and  fill  up 
said  trestle-work  as  agreed;  that  the  defendant  further  contracted  to  fill  in 
upon  the  land  of  the  plaintiff  at  a  place  named  by  him  enough  of  said  sand 
and  gravel  to  make  a  depol-site about  100  feet  square,  and  would  also,  if  plain- 
tiff secured  a  large  factory  at  or  near  the  proposed  depot,  put  In  a  switch  for 
his  convenience;  that  in  pursuance  of  said  agreement  the  plaintiff  did  procure 
said  sand  and  gravel  as  in  said  agreement  provided;  that  the  defendant  neg- 
lected and  refused  to  carry  out  the  said  contract  and  fill  in  the  said  trestle- 
work,  and  also  neglected  and  refused  to  make  a  depot-site ;  that  the  defendant 
took  all  the  earth  so  procured  for  it  by  plaintiff,  and  used  the  same  for  its  own 
purpose  at  other  points  upon  said  road  than  that  agreed  upon  between  the 
parties;  and  for  this  alleged  breach  of  contract  the  plaintiff  claimed  damages 
in  the  sum  of  82,000.  The  answer  denies  the  making  of  any  such  contract, 
or  any  violation  thereof,  or  that  any  sand  or  gravel  procured  by  the  plaintiff 
was  in  pursuance  of  any  contract  with  it,  or  under  its  direction,  or  at  its  re- 
quest; with  a  further  denial  that  any  sand  or  gravel  procured  by  the  plaintiff 
had  been  used  by  the  defendant.  The  issue  thus  joined  was  brought  to  trial 
before  a  "jury,  who  found  a  verdict  in  plaintiff's  favor  for  the  sum  of  81,000. 
Upon  appeal  to  the  general  term  of  the  city  court,  the  judgment  entered  upoa 

'Bevershig  1 H.  Y.  Supp.  (B. 
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the  verdict  was  affirmed,  and  from  such  decision  of  the  general  term  this  ap- 
peal was  taken. 

The  main  question  of  fact  involved  was  whether  or  not  the  alleged  contract 
was  ever  made.  The  verdict  of  the  jury  has  definitely  settled  this  fact,  and 
it  cannot,  on  this  appeal,  be  made  the  subject  of  review.  On  the  argument 
of  tlie  appeal  we  understood  the  appellant  to  admit  the  mailing  of  the  con- 
tract, its  breach,  and  the  right  of  the  plaintifT  to  damages.  His  criticisms 
were  confined  to  the  rule  uf  damages  adopted  by  the  court  as  applicable  to  the 
case,  and  to  which  he  had  duly  excepted.  We  have  no  doubt  that  the  rule  ap- 
plied by  the  trial  judge  in  reference  to  the  depot-site  which  was  to  be  made 
upon  the  plaintiff's  land  was  correct,  and  that  the  fair  cost  of  filling  in  the 
depot-site  as  stipulated  was  recoverable.  Laraway  v,  Perkins,  10  N.  Y., 
opinion  of  Johnson,  J.,  page  373.  That  part  of  the  charge,  however,  which 
relates  to  the  damages  to  be  recovered  for  the  failure  to  fill  in  the  trestle-work, 
appears  to  be  erroneous,  The  defendant  having  neglected  and  refused  to  fill 
in  the  trestle-work  upon  its  railroad  as  it  agreed  to  do,  the  plaintiff  was  en- 
titled to  recover  such  damages  as  flowed  naturally  and  approximately  from 
the  breach,  and  were  within  the  contemplation  of  the  parties  as  likely  to  re- 
sult therefrom.  The  fault  of  that  portion  ot  the  charge  which  deals  with  the 
question  of  damages  for  the  failure  to  fill  in  the  trestle-work,  Is,  it  seems  to 
us,  that  it  erroneously  assumes  that  the  contract  was  different  from  what  it 
actually  was, — that  the  railroad  was  liable  if  the  filling  in  of  the  trestle-work 
did  not  exclude  water  from  tlie  plaintitf's  land,  and  make  it  dry.  The  whole 
scope  of  the  charge  on  this  branch  ot  the  case  is  that  the  railroad  company 
was  bound  to  make  the  plaintiff's  land  dry.  That  was  not  the  contract.  The 
defendant  did  not  agree  to  build  an  embankment  that  would  keep  the  water 
from  the  plaintiff's  land,  but  agreed  to  fill  in  the  trestle-work  with  sand  and 
gravel  from  the  bank  ot  earth  owned  by  Mr.  Bogert.  It  was  therefore  an  er- 
ror, we  think,  to  submit  this  part  of  the  case  to  the  jury  upon  the  theory  that 
the  defendant  had  contracted  to  keep  the  water  from  the  plaintiff's  land. 
For  the  reason  above  stated,  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


Nbbenzahl  «.  Faboo. 
(Common  Plecu  of  New  York  City  and  Comity,  Qenerdl  Term.    February  4, 1889.) 

CA.KBIEBS — Of  Qoods — Delivbrt  to  Wbono  Febson. 

An  express  company  tendered  a  package  to  the  conalgnee  at  her  place  of  business, 
and  she  refused  to  accept  it  or  pay  the  charges,  on  the  ground  that  she  had  never 
authorized  its  purohase.  Afterwards  the  consignee's  daughter  called  at  the  express 
office,  and  ordered  the  package  sent  to  her  mother's  place  of  business,  but  her  au- 
thority was  not  shown.  The  package  was  taken  back  to  the  consignee's  place  of 
business,  and  delivered  to  one  W  ,  who  was  in  the  plaoe  of  business,  but  no  ques- 
tions were  asked  as  to  his  authority,  and  be  receipted  for  the  same  in  his  own  name. 
No  authority  in  W.  to  accept  the  package  for  the  consignee,  or  circumstances  from 
which  it  might  be  Inferred,  was  shown.  Held,  that  the  express  company  was  liable 
to  the  consignor  for  its  loss. 

Appeal  from  Kinth  district  court. 

Action  by  Isaac  Xebenzahl  against  James  C.  Fargo,  as  president  of  the 
American  Express  Company,  for  damages  for  the  loss  of  a  certain  package  of 
goods  delivered  by  plaintiff  to  the  company  at  the  city  of  New  York,  ad- 
dressed to  Mi-s.  C.  P.  Frankel,  Saugerties,  N.  Y.,  for  carriage  and  delivery  as 
addressed.  Mrs.  Frankel  testifies  that  she  never  ordered  the  goods,  never  re- 
ceived them,  or  knew  of  their  delivery,  and  that  she  never  gave  authority  to 
any  person  to  order  or  receive  them  for  her.  The  defendant's  driver,  who 
had  been  in  its  employ  but  four  days,  and  had  never  previously  been  in  the 
express  business,  testified  that  he  tendered  the  package  to  Mrs.  Frankel,  and 
she  refused  to  accept  it;  that  he  afterwards  took  the  package  to  her  store,  and 
gave  it  to  a  man  there,  who  he  afterwards  learned  was  Warschofsky;  that  he 
v.3N.Y.8.no.lO — 69 
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rcceiTed  It,  paid  the  expressage,  and  signed  for  it  in  liis  own  name.  He  did 
not  inquire  for  bis  authority  to  receive  it,  nor  did  lie  ask  for  Mrs.  Frankel. 
The  delivery  was  made  in  the  day-time,  and  the  {jacltage  was  a  large  one.  The 
door  between  the  store  and  the  little  building  back  of  it,  in  which  the  Frank- 
els  lived,  was  open,  and  there  were  some  ladies  in  there,  who  couJd  see  into 
the  store.    From  a  judgment  for  plaintiff,  defendant  appeals. 

Argued  before  Laukkmore,  C.  J.,  and  Allen  and  Bookstaver,  J  J. 

Hamilton  Oole,  {H.  F.  Hewnon,  of  counsel,)  for  appellant.  Klehtsch  <fe 
Marks,  {M.  L.  Marks,  at  counsel,)  for  respondent. 

Per  Curiam.  The  plaintiff  delivered  to  the  defendants,  an  express  com- 
pany, a  package  addressed  to  Mrs.  C.  P.  Frankel,  Saugerties,  N.  Y.,  which 
they  agreed  to  carry  and  safely  deliver  to  her.  The  package  was  tendered  by 
the  detendants  to  Mrs.  Frankel  at  iier  place  of  business,  in  Saugerties,  and 
she  refused  to  receive  the  same,  or  pay  the  expressage  thereon,  on  the  ground 
that  she  had  not  authorized  the  purchase  of  it.  Afterwai-ds  a  daughter  of 
Mrs.  Frankel  went  to  defendant's  office  at  Saugerties,  and  directed  that  the 
package  be  sent  to  her  mother's  place  of  business,  but  it  ia  not  shown  that 
this  was  done  by  the  authority  of  the  mother.  The  defendant  thereupon  de- 
livered the  package  at  ilrs.  Frankel's  place  of  business,  to  one  Warschofsky. 
without  making  any  inquiry  as  to  whether  be  whs  authorized  to  receive  it  for 
Mrs.  Frankel.  He  receipted  it  in  his  own  name,  and  not  in  hers.  There  is 
no  evidence  that  Warschofsky  was  Mrs.  Frankel's  agent  for  that  purpose,  or 
that  he  was  authorized  to  receive  it  for  her;  nor  is  there  any  evidence  that  he 
was  in  the  store  by  Mrs.  Frankel's  authority;  nor  are  there  facts  and  circum- 
stances shown  from  which  the  court  was  bound  to  infer  that  he  was  her  agent. 
Where  a  common  carrier  delivers  goods  to  a  stranger  without  requiring  evi- 
dence of  identity,  it  is  liable  to  the  consignor  for  their  value.  Price  v.  RaU- 
road  Co.,  50  N.  Y.  213.  It  is  bound  to  deliver  the  goods  to  the  consignee  or 
his  agent,  and,  if  to  the  agent,  it  must  be  prepared  to  show  the  authority  of 
the  agent  tc  receive  it,  if  that  is  disputed.  Witbeek  v  Holland,  45  N.  Y. 
18.  It  was  in  this  case,  and  the  justice  was  fully  justiBed  by  the  evidence  in 
arriving  at  the  conclusion  he  did  upon  that  subject.  The  judgment  most 
therefore  be  affirmed,  with  costs. 


Powell  «.  Lamb  tA  a{.' 

iCammicm.  Pleat  of  New  York  City  and  Countu,  Oeneral  Tarm.    Febraaiy  4, 1889.) 

Appeal — Rbview— Matters  not  Apparbnt  in  Record. 

On  appeal  to  the  common  pleas  from  an  order  of  the  general  term  of  tha  city 
court  01  New  York,  affirming  an  order  of  the  trial  term  granting  a  new  trial,  wher« 
the  order  of  the  general  term  does  not  indicate  on  what  ground  the  order  of  the 
trial  term  was  affirmed,  but  the  evidence  is  such  that  a  new  trial  may  have  been 
granted  on  questions  of  fact,  the  order  will  be  affirmed  without  review. 

Appeal  from  city  court,  general  term. 

Action  in  the  city  court  of  New  York  by  Andrew  Powell  against  Hagb 
Lamb  and  Charles  A  Bich.  The  jury  found  a  verdict  for  plaintiff,  which, 
upon  motion,  was  set  aside,  and  a  new  trial  granted.  Plaintiff  appealed  to 
the  general  term  of  the  city  court,  when  the  order  was  affirmed,  and  he  now 
appeals  to  this  court. 

Argued  before  Larremore,  C.  J.,  and  Allen  and  BooKcrrAySR<  JJ. 

Scott  Lord,  for  appellant.    Charles  U.  Mundy,  for  respondents. 

Alubs,  J.  This  is  an  appeal  by  plaintiff  from  an  order  of  the  general  term 
of  tbe  eXtf  court  affirming  an  order  of  the  trial  term  setting  aiide  tlie  TBrdkst 

lAiBrming  1 N.  T.  Bupp.  4S1. 
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of  a  jury  Id  favor  of  tbe  plaiotifF.  and  granting  a  motion  for  a  new  trial  upon 
the  mlQutes.  The  action  was  brought  for  brokerage  for  the  sale  by  tbe  plain- 
tiff  of  real  estate  belonging  to  the  defendants.  'The  answer  is  substantially  a 
general  denial.  The  issue  was  submitted  to  the  jury,  who  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  claimed.  Tlie  defendants  thereupon 
moved  to  set  aside  the  verdict,  and  for  a  new  trial,  upon  the  minutes  and  ex- 
ceptions, which  motion  was  granted.  Tlie  order  of  tbe  court  below,  however, 
does  not  indicate  whether  the  order  of  the  trial  term  Wiis  affirmed  beciiuse  the 
verdict  was  against  the  weight  of  evidence,  or  because,  upon  the  undisputed 
facts,  the  plaintiff  was  not  entitled  to  recover;  yet  all  the  evidence  was  before 
tlie  general  term  for  review,  and  the  character  of  the  evidence  was  such  that 
a  new  trial  might  have  been  granted  on  questions  of  fact.  It  Is  well  settled 
that  an  appeal  to  this  court  from  the  city  court  will  not  be  entertained  where 
the  court  below  has  ordered  a  new  trial  In  a  cause  tried  by  a  jury,  where  any 
material  and  controverted  question  of  fact  was  involved,  and  the  court 
granted,  or  might  have  granted,  a  new  trial  upon  such  question  of  fact. 
Harris  v.  BurUett,  73  N.  Y.  136.  As  in  this  case  a  new  trial  may  have  been 
ordered  on  tbe  ground  that  the  verdict  was  itgainst  tbe  evidence,  tlie  order 
appealed  from  is  not  reviewable  by  us.  The  rule  applied  in  this  court,  where 
an  appeal  is  taken  from  an  order  of  the  general  term  of  the  city  court  that 
grants  a  new  trial,  or  affirms  an  order  of  the  special  term  granting  a  new 
trial,  in  determining  whether  to  dismiss  tbe  ap(jeal,  or  to  give  judgment 
a<;ainst  the  appellant,  will  be  found  in  Brovm  v.  Simmons,  15  N.  Y.  St.  Kep. 
370;  Timdale  v.  Murray,  9  Daly,  446;  Harris  v.  Jiurdttt,  78  N.  Y  136; 
aamis  V.  Crooke,  46  N.  Y,  569;  Maokay  v.  Levrls,  78  N.  Y.  382.  If  the  ap- 
peal is  submitted  to  us  for  decision,  we  affirm  the  order,  and  give  judgment 
absolute  against  tbe  appellant,  whenever  we  discover  in  tbe  record,  as  we  do 
in  this  case,  grounds  sufficient  to  warrant  the  order  for  a  new  trial.  But 
where  tbe  appellant  discovers  bis  mistake  in  appealing  to  this  court,  and  at 
the  argument,  or  before  the  argument,  asks  permission  to  withdraw  the  ap- 
peal, we  dismiss  the  appeal  on  payment  of  costs,  where  there  is  no  doubt  of 
the  appellant's  good  faith  in  tailing  the  appeaL  Applying  tiiis  rule  in  the 
case  under  consideration,  the  order  appealed  from  must  be  affirmed,  and 
judgment  absolute  ordered  against  the  plaintiff  under  the  stipulation.  All 
•oncur. 


Templkton  v.  Wile  at  oZ.' 
{.Common  Pita*  of  Neu  York  Citv  and  County,  General  Term.    February  4, 1889.) 

COMTBAjar— UUTUAI.  ASSBST — EnDBNcn. 

The  parties  to  an  action  stipulated  that  if  defendants'  answer,  which  set  up  a 
oouDter-claim,  showed  a  contract,  defendants  should  have  judsment.  The  entire 
testimony  was  correspondence  between  the  parties,  and  from  ttus  it  appeared  that 
plalntiS  at  a  certain  time  confirmed  a  proposition  made  by  dMfendaiit*,  but  the 
subsequent  correspondence  showed  that  both  parties  proposed  additional  terms, 
which  were  never  ratified.  Held,  that  judgment  was  properly  entered  for  plain- 
tiff. 

Appeal  from  city  court,  general  term. 

Action  in  the  city  court  of  New  York  city  by  David  Porter  Teraplotoa 
against  Julius  Wile  and  Isaac  Wile.  Judgment  was  entered  for  plaintiff  on 
the  report  of  a  referee,  affirmed  on  appeal  to  the  general  term  of  the  city  courts 
and  defendants  now  appeal  to  this  court. 

Argued  before  Lakbkmore,  G.  J.,  and  Allen  and  BooKSXArEK,  JJ. 

Solomon  P.  Higgins,  for  appellant.    H.  Weble,  for  respondents. 

Feb  GuBiAu.  The  only  issue  which  was  tried  before  tbe  refttree  arose 
npon  the  ooanter-olaim  set  up  in  the  answer  and  the  r^ly  to  the  same,  as  ap- 

1  Affirming  ante,  8. 
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pean  by  the  stipulation  entered  Into  between  the  parties,  whereby  it  was 
stipulated  that,  if  there  was  any  contract  set  forth  in  the  answer,  the  defend- 
ants were  entitled  to  judgment.  The  entire  testimony  is  contained  in  the 
correspondence  between  the  parties.  From  this  it  appears  that  on  the  17th 
day  of  July,  1886,  the  plaintiffs  confirmed  a  proposition  made  by  the  defend- 
ants that  they  would  be  plaintiff's  agents  in  the  United  States  for  the  sale  of 
certain  mineral  water.  Had  the  parties  rested  there,  the  contract  set  fortli  in 
the  answer  would  have  been  sufficiently  established.  But  it  is  clear  from  the 
subsequent  correspondence  that  neither  party  to  the  transaction  regarded  the 
contract  as  then  completed,  for  both  parties  subsequently  proposed  additional 
terms,  which  were  never  ratified;  and  consequently  we  think  the  referee  was 
right  in  his  finding  that  the  contract,  as  set  forth  in  the  answer,  was  never 
consummated.  Hence  the  conclusion  to  which  he  arrived  in  ordering  judg- 
ment for  the  plaintiff  was  correct    The  judgment  should  therefore  be  affirmed. 


ShifMan  v.  Fbeoh.' 

{Common  Pletu  of  New  Tork  Ctby  and  Cowniv,  General  Term.    Fabnuur  4, 18S9.) 

1.  BVIDENCE— Hb^bsat— Dboiakations— Rbs  Oest^s. 

Where  the  issue  between  the  parties  is  as  to  the  right  to  oommissions  tor  the 
sale  of  real  estate,  the  declarations  of  the  owner  of  the  property  sold,  made  some 
time  after  the  sale  had  been  effected,  and  in  the  absence  of  defendant,  to  the  effect 
that  he  thought  plaintiff  was  entitled  to  the  oommissions,  are  Inadmissible.* 
9.  Same — Costradiotion  bt  Deglabant. 

Error  in  admitting  such  evidence  is  not  cured  by  the  tact  that  defendant  after- 
wards oaUed  as  a  witness,  the  owner,  who  denied  that  he  made  the  deolarationa  ab- 
tributed  to  him. 

Appeal  from  city  court,  general  term. 

Action  by  Hamilton  W.  Shipman  against  Theodore  W.  Freeh.  The  gen- 
eral term  of  the  city  court  affirmed  the  judgment  of  the  trial  term  in  favor  of 
plaintiff.     Defendant  appeals. 

Argued  before  Larreuobb,  0.  J.,  and  Allen  and  Bookstayer,  JJ. 

John  O.  8hoto,  for  appellant.    P.  Van  AltUne,  for  respondent. 

Allen,  J.  This  is  an  appeal  from  a  judgment  of  the  general  term  of  the 
city  court,  affirming  a  judgment  in  favor  of  the  respondent,  entered  upon  the 
verdict  of  a  jury  rendered  at  a  trial  term,  and  from  the  order  refusing  a  new 
trial.  1  N .  Y.  Supp.  67.  The  action  was  originally  brought  by  the  plaintiff 
ajiainst  one  Scott,  to  recover  commissions  upon  the  sale  of  certain  real  estate 
belonging  to  him.  Subsequently,  under  an  order  of  interpleader,  Theodore 
W.  Freeh,  who  also  claimed  such  commissions,  was  substituted  as  defendant, 
and  Scott  paid  the  amount  of  commissions  claimed  into  court.  The  defend- 
ant Freeh,  in  his  answer,  denied  that  the  plaintiff  rendered  services  to  Scott 
as  a  broker  in  effecting  the  sale  of  the  premises  described  in  the  complaint, 
and  that  Scott  agreed  to  pay  the  plaintiff  for  the  same;  and  sets  up  his  own  em- 
ployment by  Scott  to  sell  the  same  premises,  and  that  he  made  such  sale.  On 
the  argument  of  the  appeal  it  was  contended  by  the  appellant — First,  that  he 
was  entitled  to  a  verdict  by  direction  of  the  court;  and,  eeoond,  that  the  court 
erred  in  admitting  testimony  relating  to  statements  and  declarations  of  Scott 
to  the  plaintiff,  made  in  the  absence  of  the  defendant,  after  the  contract  of 
sale  had  been  executed,  and  after  the  controversy  had  arisen.  We  have  ex- 
amined the  record  to  ascertain  whether  there  is  any  ground  for  the  first  prop- 
osition, and  we  think  the  defendant's  motion  to  direct  a  verdict  was  properly 

>  Reversing  1  N.  Y.  Supp.  07. 
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denied.  The  issue  formed  by  the  pleadings  and  submitted  to  the  jury  was 
whether  Mr.  Shipman  or  Mr.  Freeh  procured  the  sale  of  Mr.  Scott's  property. 
There  was  evidence  in  support  of  both  claims,  and  the  case  was  properly  left 
to  the  decision  of  the  jury.  We  dnd  no  color  for  the  appellant's  proposition 
that  the  undisputed  and  uncontrtidicted  testimony  established  that  the  de- 
fendant,  and  not  the  plaintiff,  procured  the  customer. 

The  other  matter  assigned  as  error  has  reference  to  the  admission  of  testi- 
mony claimed  to  be  incompetent  Mr.  Shipman,  the  plaintiff,  while  upon  the 
stand,  testified:  "Subsequent  to  the  contract  being  signed,  I  called  upon  Will- 
iam  Scott  in  regard  to  my  commissions.  I  demandal  tbem."  The  witness 
was  then  asked  what  he  said.  The  defendant's  counsel  objected  to  the  ques- 
tion on  the  ground  that  the  declaration  which  Mr. Scott  may  have  made  alter 
the  contract  was  signed  could  not  bind  the  defendant.  The  court  overruled 
the  objection,  and  the  defendant  excepted.  The  witness  answered:  "Mr. 
Scutt  said:  '  I  think  you  are  entitled  to  it,  and  I  would  be  very  glad  to  pny 
it,  but  there  is  another  man  who  is  trying  to  ring  in  liere,  and  claims  a  com- 
mission. I  don't  want  to  pay  two  commissions  in  the  matter.'  "  A  motion 
was  then  made  by  the  defendant's  counsel  to  strike  out  the  answer,  which 
was  denied,  and  the  defendant  excepted.  The  decision  of  the  trial  judge  upon 
the  objection  taken  to  the  admission  of  Scott's  declarations,  and  upon  the  mo- 
tion to  strike  out  the  testimony,  seems  to  us  to  be  erroneous.  Scott  was  not 
identified  in  interest  with  either  of  the  parties,  and  was  astranger  to  the  suit; 
and  such  evidence  was  nothing  more  than  hearsay.  As  a  general  rule,  the 
declarations  of  a  third  party,  neither  a  party  nor  a  privy,  and  not  part  of  the 
res  gesta,  are  not  receivable  in  evidence  except  for  the  purpose  of  contradict- 
ing him  when  he  has  been  examined  as  a  witness  against  the  party,  and  such 
statement  is  offered  in  evidence  with  the  design  of  impeaching  him.  Tliese 
declarations  of  Mr.  Scott  do  not  fall  within  any  known  exception  to  the  rule. 
They  were  made  some  time  iifterthe  sale  was  effected  and  the  contract  signed. 
They  were  therefore  not  admissible  as  a  part  of  the  res  gestce.  They  were  not 
admissible  upon  the  theory  of  the  relation  of  principal  and  agent,  because  be- 
fore they  were  made  that  relation  had  ceased ;  and  not  upon  the  theory  that 
tliey  were  against  the  declarant's  interest,  because  it  is  impossible  to  see  in 
what  way  they  could  have  been  so.  The  contract  was  signed.  Mr.  Scott  was 
liable  for  one  commission  only,  and  his  liability  was  already  fixed,  and  his  in- 
terest could  not  be  affected  whether  Mr.  Shipman  or  Mr.  Freeh  established  a 
claim  to  the  commission.  Nor  was  the  error  cured  by  the  defendant  after- 
wards calling  Scott,  and  examining  him  as  a  witness  in  respect  to  such  dec- 
larations. Worrall  v.  Parmelee,  1  N.  Y  519.  Scott  was  called  by  the  de- 
fendant, and  testified  that  he  never  made  the  statements  sworn  to  by  the 
plaintiff.  This  did  not  necessarily  destroy  the  force  of  the  evidence,  because 
the  jury  may  not  have  believed  the  testimony  of  Shipman  that  he  did  make 
the  statements. 

The  respondent  has  cited  the  case  of  Tooker  v.  Goimer,  2  Hilt.  73,  in  sup- 
port of  his  proposition  that  the  error  was  cured  by  the  calling  of  Scott  as  a 
witness  by  the  defendant.  We  do  not  think  he  is  aided  by  that  case.  There 
the  object  of  proving  the  declarations  of  the  witness  Kent  on  a  former  trial 
was  for  the  purpose  of  impeaching  him.  The  proof  was  inopportunely  of- 
fered, and  the  proper  order  was  not  ol>served.  The  statements  were  relevant, 
and  the  witness  Kent,  if  called  first,  could  have  been  properly  asked  if  he  had 
ever  so  testified.  Here,  Mr.  Scott,  if  be  had  l)een  first  called,  could  not  prop- 
erly have  been  asked  his  opinion  as  to  who  was  entitled  to  the  commission, 
or  whether  he  had  made  a  statement  to  the  effect  that  he  thought  Mr.  Ship- 
man  was  entitled  to  the  commission,  and  the  calling  of  Scott  to  contradict 
Shipman  as  to  the  statement  did  not  waive  the  objection,  nor  in  any  way  cure 
the  fflTor.  Where  there  is  error  in  the  admission  of  illegal  testimony  which 
bears  in  the  least  degree  upon  the  question  in  issue,  it  cannot  be  disregarded. 
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It  is  obvious  tiiat  this  testimony  tiad  an  important  bearing  upon  the  question 
in  issue.  Mr.  Scott  was  the  owner  of  the  property  sold,  and  his  declaration 
that  in  his  opinion  the  plaintiff  was  entitled  to  the  commission  was.  it  seenia 
to  us,  calculated  to  intiuence  the  minds  of  the  jury.  For  this  error  we  think 
the  judgment  should  l>e  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


Wallace  et  <iL  v.  Blake  et  <rf.* 
{Common  Pleat  of  New  York  City  and  County,  General  Term.    February*,  1889.) 

1.  SJlLB— llAKtrVACTXntZD  Gooes— M£KCE1J«TABL£  QUAIITT. 

Where  goods  ordered  to  be  manufactured  are  delivered  to  the  purchaser,  who 
without  examination  sells  them  to  others,  and  there  is  no  collateral  warranty  or 
agreement  as  to  the  quality,  the  purchaser  cannot  recover  damage*  oB  the  gronnd 
that  the  goods  were  unmerchantable. 
a.  Same — ^Aotiok  fob  Pkiok — Defbot  is  Quautt — ^Evidexcb. 

There  Is  no  evidence  to  sustain  a  defense,  in  an  action  for  the  price  of  yam  sold, 
that  the  yarn  was  unsound  and  unmerchantable,  when  it  is  simply  shown  that  other 
yam  than  that  in  suit,  purchased  from  plaintiff  by  defendaaV  was  defeotire,  and 
it  is  uncertain  whether  the  defect  was  inherent  in  the  yam  at  the  time  of  its  deliv- 
ery. 
t.  Same — Countkkmanii  of  Ordbr. 

A^ere  defendant  sent  an  order  to  plaintiff  for  the  manufacture  and  shipment  of 
yam,  a  subseguent  direction  to  await  further  orders  before  shipment,  a  discontinu- 
ance of  the  spinning  of  the  yarn  not  being  directed,  was  not  a  countermand  of  the 
first  order. 
4.  Same— Damages — Cost  of  Shipment. 

But  where  the  goods  were  shipped  to  defendant  against  his  repeated  requests  to 
the  contrary,  plaintiff  cannot  recover  the  packing  and  shipping  expenses. 

Appeal  from  city  court,  general  term. 

Action  by  William  Wallace  and  others  against  Frederick  D.  Blake  and  otti- 
ers.  The  general  term  of  the  city  court  affirmed  a  judgment  of  the  trial  term 
for  plaintiffs,  and  defendants  appeal. 

Argued  before  Lakueuokb,  C.  J.,  and  Allen  and  Bookstateb,  JJ 

Wm.  C.  Beecher,  for  appellants.    Norwood  &  Coggeshall,  for  respondents. 

BooKSTATER,  J  The  action  was  brought  to  recover  the  price  of  1,000 
pounds  of  yarn  manufactured,  and  claimed  to  be  sold  and  delivered  by  plain- 
tiffs to  the  defendants.  The  plaintiffs  are  manufacturers  of  woolen  yarns  un- 
der the  tirm  name  of  Wallace  &  Co.,  near  Bradford,  England.  Tiie  defend- 
ants compose  the  firm  of  F.  D.  Blake  &  Co.,  carrying  on  business  in  the  city 
of  Xew  York.  On  the  22d  June,  1886.  the  defendants  ordered  of  the  plain- 
tiffs 500  pounds  of  a  kind  of  yam  known  in  the  market  as  "No.  260,"  to  be 
shipped  as  soon  as  possible.  On  the  30tb  Jane  in  the  s:une  year  the  defend- 
ants ordered  1,000  pounds  more  of  the  same  yarn,  to  be  manufactured  and 
shipped,  500  pounds  as  soon  as  possible,  and  500  pounds  two  weeks  later.  On 
thf  8th  July,  in  the  same  year,  defendants  by  telegram  directed  the  plaintiffs 
to  "await  further  cable  before  shipping  last  1,000  pounds  ordered, "  and  on  the 
same  day  wrote  them  the  reason  therefor,  which  was  that  similar  yarns  from 
other  parties  hiul  proved  unsatislactory,  and  tliey  wished  to  test  the  '5(X)  piiunds 
first  ordered  before  the  second  order  was  carried  out.  To  this  plaintiffs  re- 
plied by  letter  on  July  8tb,  saying  that  they  had  nearly  finished  the  yarn  upon 
tlie  receipt  of  the  cable,  and  that  it  would  probably  be  ready  for  shipment 
within  a  week  or  so,  and  intimated  that  they  would  not  cancel  the  order.  On 
the  29th  July  defendants  wrote  plaintiffs,  in  substance,  claiming  that  their 
cablegram  and  letter  of  July  8tb  was  a  cancellation,  and  notifying  plaintiffs 
that  they  would  not  bold  themselves  bouud  by  their  order  of  June  30tb,  and 
in  effect  again  notifying  the  plaintiffs  not  to  ship  the  goods.    la  disregard  of 
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these  otden,  the  plaintiffs  io  a  few  days,  and  without  any  further  orders  or 
directions  from  defendants,  shipped  the  goods  by  a  common  carrier  to  this 
port.  The  defendants  refused  to  receive  them,  and  reshipped  them  to  the 
plaintiffs.  Thereupon  plaintiffs  commenced  this  action  to  recover  the  contract 
price.  In  their  complaint  tliey  alleged  a  course  of  dealings  with  the  defend- 
ants whereby  they  claimed  the  delivery  was  complete  when  the  goods  were  de- 
livered to  a  common  carrier  at  Liverpool,  and  the  invoices  and  proper  papers 
were  mailed  to  the  defendants.  The  answer  admitted  the  order  fur  the  1,000 
pounds  of  yarn,  but  denied  that  it  was  ever  delivered  to  or  accepted  by  the  de- 
fendants; and  alleged  that  the  yarn  was  unsound,  unmerchantable,  and  unfit 
for  use;  also  that  ihey  had  notified  the  plaintiffs  to  stop  spinning  the  yarn, 
and  not  to  sliip  it  to  them;  and  set  up  as  a  counter-claim  that  the  first  500 
pounds  of  yam  ordered  was  unsound,  rotten,  and  unmerchantable,  and  olaiiued 
damages  by  reason  thereof  in  the  sum  of  9200.  On  the  trial  it  appeared  that 
the  tirst  500  pounds  ordered,  and  referred  to  in  the  counter-claim,  had  not  been 
examined  by  the  defendants,  but  that  they  had  without  examination  sold  and 
delivered  the  same  to  other  parties;  thereby  putting  it  out  of  their  power  to 
return  the  same  to  the  plaintiffs,  even  if  unmerchantable. 

The  contract  being  executory,  and  no  collateral  warranty  or  agreement  as 
to  quality  appearing,  the  court  below  very  properly  overruled  tlie  counter- 
claim. Iron  Co.  V  Popt,  108  N.  Y.  232,  16  N.  E.  Rep.  335;  Norton  v.  Drey- 
fuss,  106  N.  Y.  90,  12  N  E.  Rep.  428. 

As  to  the  1 ,000  pounds  yarn  sued  on,  the  evidence  showed  the  plaintiff!s  had 
fully  performed  everthing  to  be  done  on  their  part,  and  were  entitled  to  judg- 
ment, unless  the  defendants  established  one  of  the  two  defenses  set  up  in  their 
answer,  by  proving  that  the  yarn  was  unsound  and  unmerchantable,  or  that 
they  had  properly  and  in  due  time  countermanded  tlie  order. 

As  to  the  first  of  these  defenses,  no  proof  wliatever  was  offered  concerning 
the  character  of  the  yarn,  either  when  shipped  or  when  returned  by  the  de- 
fendants. They  did  not  examine  it.  On  the  trial  they  gave  some  proof  as  to 
the  rotten  character  of  the  500  pounds  first  ordered.  But  even  this  evidence 
left  it  uncertain  whether  the  defect  was  an  inherent  infirmity  in  the  yarn 
when  delivered,  or  whether  it  arose  from  the  subsequent  treatment  of  it,  and 
was  not  of  itself  su£Bcient  to  warrant  the  submission  to  the  jury  of  the  ques- 
tion of  the  soundness  or  unsoundness  of  the  yarn  manufactured  under  a  sub- 
sequent and  independent  order. 

The  evidence  offered  did  not  establish  the  defense  that  the  second  order  had 
been  countermanded  properly  and  in  due  time.  The  cable  and  letter  of  July 
8th  merely  directed  the  plaintiffs  not  to  ship  the  yarn.  It  did  not  counter- 
mand the  order,  nor  did  it  instruct  the  plaintiffs  to  discontinue  the  spinning 
of  the  yarn.  They  were  therefore  justified  in  going  on  with  tlie  work,  and 
looking  to  the  defendants  for  their  compensation.  It  thus  appears  that  the 
plaintiffs,  when  the  testimony  was  closed,  were  entitled  to  the  direction  of  a 
verdict  in  their  favor,  and  the  only  question  remaining  is  whether  the  verdict 
was  directed  for  the  proper  amount;  in  other  words,  what  is  the  rule  of  dam- 
ages in  such  cases?  It  has  been  broadly  stated  that,  when  the  buyer  refuses 
to  receive  the  goods  ordered  when  tendered,  the  seller  is  given  the  choice  be- 
tween three  remedies:  First,  to  sell  the  goods  on  behalf  of  the  purchaser,  and 
recover  the  difference  between  the  contract  price  and  that  realized  upon  the 
sale;  second,  to  retain  the  thing  as  his  own,  and  recover  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  and  place  of  deliv- 
ery ;  and,  third,  to  hold  the  property  for  the  purchaser,  and  recover  of  him 
the  entire  purchase  money.  2  Schouler,  Pers.  Prop.  §  522;  Dustan  v.  McAn- 
dreio,  44  N.  Y.  72;  Hayden  v.  DemtU,  53  N.  Y.  62d;  Hunter  v.  Wetstll,  84 
if.  Y,  649;  Bigelow  v  Legg,  102  M.  Y.  652,  6  N.  E.  Bep.  107.  In  the  case 
under  consideration  the  defendants  had  repeatedly  ordered  the  plaintiffs  not  to 
ship  the  goods.    It  was  not  necessary  for  them  to  do  so  in  order  to  entitle 
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them  to  recover.  Lawrence  v.  Miller,  86  N.  Y.  132.  This  they  did,  bowerer, 
and  thereby  imposed  upon  the  defendant  a  burden  which  tliey  had  no  right  t^ 
do;  for  the  law  will  not  allow  even  a  delinquent  party  to  a  contract  to  be  reek- 
tessly  or  needlessly  exposed  by  the  other  to  a  loss  greater  than  actually  raoults 
from  its  breach.  The  plaintiffs,  therefore,  should  have  been  allowed  to  re- 
cover for  the  contract  price  of  the  goods,  but  not  for  the  packing  and  shipping 
expenses  incident  upon  the  alleged  delivery,  The  case  presented  shows  that 
those  expenses  amounted  to  §6.68.  The  amount  Incurred  for  freight,  which 
should  be  borne  by  the  plaintiffs,  was  not  included  in  the  verdict  directed.  It 
follows,  therefore,  that  the  judgment  should  be  reversed,  unless  plaintiffs  con- 
sent to  reduce  the  judgment  by  deducting  therefrom  96.68,  with  interest 
thereon.  If  this  is  done,  the  judgment  should  be  alBrmed,  without  costs  of  this 
appeal  to  either  party.    All  concur. 


Blewitt  c.  Olin.' 
(Cfmmwn  Pleas  of  New  York  CUy  cmd  County,  General  Term.    February  4,*  1839.) 

Pbisoipxi.  .^nd  AoaxT — ^Pbrsoxai.  Liabu-itt  ov  Agent — Unoisclosbd  Principal. 

A  general  agent  is  not  personally  liable  on  a  contract  made  by  a  8ubag[ent  on  be- 
half of  a  common  principal,  where  the  principal  was  undiBclosed  at  the  time  of  the 
oontraot;  it  not  appearing  that  credit  was  given  to  the  general  agent  as  an  Individ- 

Appeal  from  city  court,  general  term. 

Action  by  James  Blewitt  against  Stephen  R  Olin  for  materials  famished 
to  a  building  known  as  the  "Rutland  Flat."  The  general  term  of  the  city 
court  afiBrmed  the  judgment  of  the  trial  term  for  plaintiff,  and  defendant  ap- 
peals tu  this  court. 

Argued  before  Larrbuobe,  C.  J.,  and  Allen  and  Bookstaveb,  JJ. 

Austen  S.  Fox  and  &.  L,  Rices  for  appellant.  Isaac  N,  Miller,  for  re- 
spondent. 

Larremore,  0.  J.  When  this  case  was  before  us  on  the  former  appeal  it 
presented  a  radically  different  state  of  facts.  Evidence  was  offered  upon  the 
trial  from  which  such  former  appeal  was  taken  sufficient  to  support  a  Qnding 
that  the  defendant  was  trustee  of  a  valid  express  trust,  according  to  the  re- 
quirements of  the  Xew  York  statutes.  Our  decision  on  such  former  appeal 
was  based  entirely  on  the  assumption  that  defendant  was  a  trustee  within  the 
strict  statutory  definition  of  the  term.  See  the  opinion  Blewitt  v  Olin,  13 
N.  Y.  St.  Rep.  76.  Upon  the  present  trial  there  was  introduced  merely  a  con- 
veyance of  the  property  in  question  to  "Stephen  H.  Olin,  as  trustee  for  Minna 
De  Kay."  Neither  the  habendum  clause  nor  any  other  portion  of  the  instru- 
ment imposes  upon  the  so-called  "trustee"  any  active  duty,  and  undoubtedly 
the  eff(!ct  of  a  deed  so  drawn  would  be  to  vest  both  the  legal  and  equitable 
title  directly  in  tlie  cestui  que  trust.  This  point  was  conceded  by  all  the 
judges  who  passed  upon  tiie  case  in  its  present  form  in  the  court  below.  We 
cannot  go  outside  of  the  present  record  in  deciding  the  present  appeal.  The 
evidence  on  the  first  trial,  which  tended  to  make  the  defendant  out  an  actual 
trustee,  was,  from  that  point  of  view,  of  such  significant  character  tiiat  it 
would  seem  that  it  must  have  been  kept  out  of  this  trial  by  design.  £ven  if 
it  had  been  omitted  by  inadvertence,  plaintiff  would  be  obliged  tu  tiike  a  new 
trial,  and  liave  it  introduced  in  regular  form,  in  order  to  get  the  benetit  of  it. 
For  the  purposes  of  this  discussion,  therefore,  the  legal  status  of  the  parties 
is  as  follows:  Mrs.  De  Kay  was  the  owner  in  her  own  right  of  the  Butland 
flat;  the  defendant  was  her  general  agent;  and  Sidney  De  Kay,  the  husband 
of  the  owner,  was  a  subagent  under  the  employment  of  the  defendant.    As 

'  Reversing  2  N.  Y.  Supp.  403. 
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defendant  was  not  a  trustee,  it  must  be  held  either  that  he  was  an  agent,  or 
that,  in  the  eyes  of  the  law,  he  was  a  stranger  to  the  whole  controversy.  The 
plaintiff  sold  and  delivered  the  goods  in  question  upon  the  contract  and  order 
of  Sidney  De  Kay,  the  subagent.  It  is  a  familiar  principle  of  the  law  of 
agency  that  when  a  liability  is  incurred  by  a  person  who,  in  the  transaction, 
acted  as  the  agent  of  an  undisclosed  principal ,  the  claim  may  be  enforced  either 
against  the  agent  or  against  said  principal,  when  the  latter  is  discovered. 
There  are  sound  reasons  for  the  rule  giving  the  plaintiff  his  choice  of  defend- 
ants in  such  an  action.  The  credit  was  given  directly  to  the  agent;  therefore 
he  ought  to  be  held  accountable  for  any  loss.  On  the  other  hand,  the  undis- 
closed principal  is  the  real  party  in  interest,  and  expects  to  reap  the  result  of 
the  contract:  and  consequently  there  is  just  cause  for  holding  him  respon- 
sible if  any  mishap  occurs.  Bat  what  plaintiff  claimed  on  the  present  trial 
was  that  a  general  agent  is  personally  liable  upon  a  contract  made  by  a  sub> 
agent  for  goods  furnished  to  the  principal  of  both  agents.  I  know  of  no  au- 
thority, and  can  perceive  no  equitable  rule,  which  would  support  such  a  prop- 
osition of  law.  The  general  agent  does  not  receive  the  benefit  of  the  trans- 
action, as  in  the  case  of  an  undisclosed  principal,  and  cannot  be  charged  on 
that  ground.  For  an  authority  in  point,  see  Thomas  v.  Edwards,  2  Mees. 
&  W.  216.  The  only  possible  theory  on  which  plaintiff  could  recover  from  de- 
fendant upon  proof  making  the  latter  out  to  be  an  agent,  and  not  a  trustee, 
would  be  that  defendant  was  agent  for  an  undisclosed  principal;  that  plaintiff 
sold  the  goods  and  gave  the  credit  to  defendant  as  an  individual,  and  in  ig- 
norance of  the  fact  that  defendant  was  acting  for  or  represented  any  other 
person.  Even  on  sacb  theory  defendant  would  be  entitled  to  go  to  the  jury 
on  the  whole  issue,  and  have  them  pass  upon  the  question  of  plaintiff's  knowl- 
edge of  defendant's  agency,  as  well  as  determine  the  actual  contract  made  in 
the  premises.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.    All  concur. 


New  Yobk  Lumber  &  Wood-Wokkino  Co.  e.  Seventt-Third  St.  Buiuv 

vnQ  Ck>.  et  al. 

{.Common  Pleat  of  New  York  City  and  Coimtu,  General  Term.    February  4, 1888.) 

1.  Mbcrakios'  Ltins— Dischargb — BONi>— Parties. 

Under  mechanic's  lien  act  N.  Y.  1885,  %  34,  subds,  S,  6,  providing  that  the  lien  may 
be  discharged  by  the  owner  of  the  premises,  person  or  persons,  etc,  against  whom 
the  lien  is  filed,  executing  a  bond  to  the  clerk,  eta,  a  bond  ezeouted  Dy  the  con- 
tractor as  principal,  without  the  owner  of  the  property  uniting  therein,  is  suffltdent 
to  discharge  a  lien  filed  by  a  material-man. 

8,  Saxx— ExBocnoN  o»  Bond — Successor  of  Partnership. 

One  member  of  a  firm  of  oontractors  who  has  succeeded  to  the  business  of  the 
firm  on  its  dissolution,  after  the  lien  attached,  may  sign  the  bond  as  such  successor 
with  as  much  effect  as  if  all  the  members  of  we  firm  united  therein. 

Appeal  from  trial  term. 

Action  by  the  Xew  York  Lumber  &  Wood- Working  Company,  a  corpora- 
tion, to  foreclose  a  lien  on  real  estate  of  which  the  Seventy-Third  Street  Build- 
ing Company  and  Franklin  £.  Robinson  were  owners,  for  material  fnrnished 
for  buildings  thereon  to  William  J.  Merritt,  George  H.  Tilton,  and  Robert  A. 
Hollister,  partners  trading  as  William  J.  Merritt  &  Co.,  the  contractors  for 
said  improvements.  From  two  orders  of  the  special  term,  one  directing  a 
bond  to  be  taken  in  discharge  of  said  lien,  and  the  other  approving  such  bond 
wben  taken,  plaintiff  appeals. 

Argued  before  Larrehore.  C.  J.,  and  Allen  and  Booebtater,  JJ. 

Alan  D.  Kenyan,  for  appellant.  A.  G.  N.  Vermilya,  for  respondent  the 
Seventy-Third  Street  Building  Company. 
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BooKSTAVEE,  J.  Two  questions  are  raised  by  this  appeal.  The  first  is 
whether  any  party  interested  in  discharging  a  mechanic's  lien  may  become 
the  principal  of  a  bond  given  for  tliat  purpose,  or  whether  the  owner  of  the 
property  must  in  all  cases  unite  in  the  bond  as  principaL  This  depends  npon 
the  construction  to  be  given  to  subdivision  6,  §  24,  meclianic's  lien  law 
1885,  wliich  is  as  follows:  "By  tlie  owner  of  the  premises,  person  or  persons, 
firm  or  firms,  corporations  or  associations,  against  whom  or  which  the  notice 
of  lien  is  Qled,  executing,  with  two  or  more  sufficient  sureties,  a  bond  to  the 
clerk, "  etc.  The  appellant  contends  that  after  the  word  "  premises"  we  should 
insert  the  conjunction  "and"  before  "person."  This  would  render  it  neces- 
sary that  the  owner  of  the  premises  should  in  all  cades  be  a  principal  in  the 
bond.  I  thinic  this  was  not  the  intention  of  the  legislature.  The  grammat- 
ical construction  of  the  sentence  does  not  warrant  our  inserting  tliis  word.  A 
comma  is  placed  after  the  word  "premises,"  and  another  after  the  word 
"filed,"  and,  under  the  well-known  rules  of  construction,  to  ascertain  the 
meaning  we  may  eliminate  what  is  between  those  commas,  and  read  it  as 
though  there  were  no  intermediate  words.  Doing  this,  we  find  that  the  lien 
may  be  discharged  "by  the  owner  of  the  premises  *  •  •  executing,  with 
two  or  more  suliicient  sureties,  *  *  *  a  bond  to  the  clerk, "  etc.  So  it 
is  apparent  that  the  other  persons  interested  in  discharging  the  lien  by  a  bond 
need  not  unite  with  him.  But,  if  that  is  so,  it  follows  as  a  matter  of  course 
that  the  other  "person  or  persons,"  etc.,  interested  in  the  removing  of  the 
lien,  may  do  so  by  tliem.selves  becoming  principals,  without  the  owner  uniting 
with  them.  This  view  is  sustained  by  subdivision  5  of  the  same  section,  which 
says  that  the  lien  may  be  discharged  by  "  the  owner  of  the  property  •  •  • 
affected  by  any  notice  of  lien  tiled  under  this  act,  or  the  person  or  persons, " 
etc.,  at  any  time  after  tlie  filing  of  the  notice,  serving  a  notice,  etc.  Here  the 
disjunctive  "or"  is  actually  inserted.  It  was  doubtless  the  intention  of  the 
legislature  to  give  the  same  opportunity  to  either  the  owner  or  contractor,  in 
the  sixth  subdivision.  This  view  is  further  sustained  by  subdivision  3  of  the 
same  section,  in  regard  to  discharging  the  lien  by  making  a  deposit;  and  un- 
der that  subdivision  it  has  been  held  that,  where  the  deposit  has  been  made 
by  the  contractor,  the  lien  must  be  discliarged  as  to  the  owner.  Sehaettlert. 
Gardiner,  4  Baly,  -56.  In  no  case,  if  the  owner  complies  in  all  respects  with 
the  terms  of  his  agreement  with  the  contractor,  is  eiUier  he  or  his  land  liable 
to  the  payment  of  mechanics'  liens,  and  therefore  it  is  only  reasonable  to  sup- 
pose that  the  legislature  did  not  intent  to  require  him  to  make  himself  liable 
beyond  the  clear  intent  of  the  act. 

The  second  question  arises  under  the  following  facts:  The  contractors  for 
the  work  under  which  the  plaintiff  claims  a  lien  were  William  J.  Merritt  & 
Co.,  composed  of  William  J.  Merritt,  Robert  A.  Hollister,  and  Oteorgv  H. 
Tilton.  Before  the  filing  of  the  bond,  Hollister  and  Tilton  had  withdrawn 
from  the  firm,  and  Merritt  became  it's  successor.  lie  alone  executed  the  bond 
as  principal,  describing  himself  as  "successor  to  the  late  firm  of  William  J. 
Merritt  &  Co."  The  appellant  contends  that  Hollister  and  Tilton  should  both 
have  united  in  the  execution  of  the  bond.  However  this  might  have  been 
had  the  iirm  been  composed  of  the  same  persons  at  the  time  of  giving  the 
bond,  I  do  not  think  it  was  necessary  for  the  persons  who  Jiad  withdrawn 
from  the  firm  to  unite  with  Merritt  in  the  bond  at  the  time  it  was  given.  He 
then  was  the  sole  party  in  interest  as  far  as  the  contract  was  concerned,  or  the 
moneys  due  under  it.  As  successor  to  the  firm,  he  could  bind  the  firm  in  all 
respects  by  his  acts;  his  release  of  a  firm  debt  would  liave  bean  good;  any  act 
done  by  him  to  collect  a  firm  debt  would  have  been  binding  upon  the  other 
members  of  the  firm.  And  besides,  the  discharge  of  the  lien  by  the  giving 
of  the  bond  does  not  relieve  either  Hollister  or  Tilton  from  any  money  judg- 
ment that  may  eventually  he  recovered  against  tije  original  contractors.  The 
persons  who  did  not  unite  in  the  bond  will  be  as  muoh  bound  by  that  judg- 
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ment  as  Merritt  is  himself,  and  they  are  jnat  as  much  security  for  the  money 
judgment  now  as  they  would  have  been  had  they  united  in  the  giving  of  the 
bond. 

I  think,  therefore,  this  point  is  not  well  taken,  and  that  the  orders  should 
be  aiSruied,  with  costs.    All  concur. 


Thorfx  0.  FHILBm.* 
{Common  Pleat  ofKewTork  City  and  Gtmnty,  Qmerai  Term.   Febniary4, 1889.) 

1.  luUTDLOBS  Aire  TsyAKT — HOLDrNS  OVXIC — NOTICB  Or  IlTOREASHD  RbKT. 

Where  the  landlord  notifies  the  tenant,  before  the  expiration  of  the  lease,  that 
the  premises  will  not  be  relet  for  less  than  a  year,  and  that  the  rent  will  be  in- 
creased to  an  amount  named  in  the  notice,  and  the  tenant  remains  in  possession 
after  expiration  of  his  term,  without  any  reply  to  the  notice,  there  la  an  Implied 
contract  to  pay  the  increased  rent  for  the  year. 

9.  EVIDBNOI— SbOOHDABT— C!0PT  or  TeLEOKAM— NOH-PBODUOTION  or  OBIOtlfAL. 

In  an  action  for  such  inoreased  rent,  the  copy  of  a  telegram  received  by  the  ten- 
ant, which  was  admitted  to  have  been  received  a  few  days  after  be  had  written,  re- 
questing the  information  conveyed  by  the  telegram,  and  the  terms  of  which  were 
mterated  a  few  days  later  in  a  letter  from  the  landlord  to  the  tenant,  was  property 
admitted  in  evidenoe,  without  requiring  the  original  to  be  produced. 

t.  Sahb — Acts  and  Dsclakationb — Rss  Gest^. 

Conversations  and  acts  of  the  parties  or  their  agents,  indicating  the  intention, 
which  occurred  after  the  commencement  of  the  holding  over,  were  properly  ex- 
clnded  on  the  trial,  as  the  law  made  the  agreement  for  them,  and  it  oonld  not  be 
varied,  except  by  a  new  contract  based  on  the  proper  consideration. 

4.  SBT-Orr  aks  CovsTBB-Ci,AUi — Bbpabatb  Tbaksaotionb— Iiuurt  to  Tbnamt. 

A  claim  for  damages  to  the  tenant's  credit  and  business,  caused  by  putting  a 
sign  "To  Let"  on  the  premises  during  his  occupancy,  cannot  be  sot  up  as  a  counter- 
claim to  the  action  for  rent,  as  it  does  not  arise  out  of  the  contract  or  transaction 
sued  on,  nor  is  it  connected  with  the  subject  of  the  action,  nor  is  it  a  cause  of  action 
on  contract.* 

Appeal  from  city  court,  general  term. 

Argned  before  Larremore,  C.  J.,  and  Allew  and  Bookstater,  JJ. 

JR.  D.  Harris,  for  appellant.     Morrison  tf-  Kennedy,  for  respondent. 

Allen,  J.  This  is  an  appeal  from  a  judgment  of  the  general  term  of  the 
city  court  affirming  the  judgment  of  a  trial  term  entered  upon  the  verdict  of 
a  jury.  2  N.  Y.  Supp.  732.  Tlie  action  was  for  rent.  The  complaint  al- 
leged that  the  defendant,  by  an  agreement  in  writing,  hired  the  premises  No. 
1  East  Seventeenth  street,  in  the  city  of  New  York,  from  May  1,  1886,  for 
one  year,  at  an  annual  rental  of  $1,800;  and  that  tliereafter,  and  on  April 
28,  1887,  the  landlord  duly  notifled  the  defendant  that  if  he  continued  in  pos- 
session of  said  premises  after  the  expiration  of  the  term,  to- wit,  the  Ist  day 
of  May,  the  rent  would  be  $2,400  per  annum;  and  that  the  del'endant  con- 
tinued in  possession;  and  demanded  judgment  for  $600,  three  months'  rent, 
and  interest.  The  answer  admits  the  leasing  of  the  premises  from  May  1, 
1886,  to  May  1,  1887,  and  denies  the  notice  of  increased  rent,  and  sets  up  a 
counter-claim. 

It  is  the  established  rule  in  this  state  that  when  a  tenant  holds  over  after 
the  expiration  of  his  term  the  law  will  imply  an  agreement  to  hold  for  a  year 
upon  the  terms  of  the  prior  lease.  This  rule  is  too  well  settled  to  require  the 
citation  of  authorities.  In  Bespard  v.  Walbi-idge,  15  N.  Y.  374,  it  was  held 
that  when  the  owner  of  property  notifles  the  tenant  before  the  expiration  of 
his  term  that  the  rent  will  be  increased  to  an  amount  named  in  the  notice, 
«nd  the  tenant  continues  in  occupation  after  the  expiration  of  his  term  with- 

I  Affirming  2  N.  T.  Supp.  788. 

*  Concerning  what  may  be  pleaded  as  a  set-off  or  counter-oltdm,  see  Biroh  v.  HaUiS 
N.  Y.  Supp.  747;  Heigel  v.  Willis,  Id.  497,  and  note;  Sherman  v.  Hale,  (Iowa,)  41 N.  W. 
£ep.  4B,  and  note;  Latimer  v.  Sullivan,  (S.  C.)  8  S.  £.  Rep.  689. 
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out  any  reply  to  the  notice,  there  is  in  law  a  virtual  assent  to  the  terms  pre- 
scribed in  the  notice,  and  an  implied  contract  is  entered  into  to  pay  the  in- 
creased rent.  The  notice  which  the  plaintiff  claims  was  given  to  the  defend- 
ant that  the  rent  of  the  premises  would  be  increased  is  contained  in  the  tele- 
gram received  by  Mr.  Harris,  the  defendant's  agent.  The  defendant  con- 
tends that  the  court  erred  in  admitting  evidence  as  to  this  telegram  and  its 
contents,  relying  upon  tlie  case  of  Steam-Ship  Co.  v.  Otis,  100  N.  Y.  453,  3  X. 
E.  Rep.  485,  where  it  is  said  thut  while  tlie  transcript  of  a  telegram  delivered 
to  the  person  addressed  is,  fur  some  purposes  as  between  tdm  and  the  sender, 
deemed  the  original,  it  can  never  be  so  without  some  proof  that  the  dispatch 
was  sent,  or  authorized  to  be  sent,  by  the  alleged  sender.  As  it  is  admitted 
that  the  telegram  was  received  a  short  time  aSter  the  defendant  had  written 
requesting  the  information  which  was  conveyed  by  the  telegram,  and  the 
terms  of  the  telegram  were  in  a  few  days  afterwards  reiterated  in  a  letter 
from  the  plaintiff  to  the  defendant,  we  are  of  the  opinion  that  a  prima  facie 
case  was  made  of  tlie  genuineness  of  the  dispatch  which  justified  its  receipt 
in  evidence.  If  the  telegram  was  properly  admitted  in  evidence,  as  we  think 
it  was,  then  the  continuance  of  the  defendant  in  possession  of  the  premises 
after  the  1st  day  of  May,  1887,  without  any  reply  to  the  notice,  brings  the 
case  within  the  principle  of  Despard  v.  Walbridge,  above  quoted. 

The  defendant  sought  to  introduce  in  evidence  conversations  and  acts  of 
the  parties  and  their  agents  which  occurred  subsequent  to  the  1st  day  of  May, 
1887;  insisting  that  such  evidence  was  material  as  indicating  the  intention  of 
the  parties,  and  excepted  to  the  refusal  of  the  court  to  admit  such  evidencei 
We  think  the  court  committed  no  error  in  this  part  of  the  case.  The  contnict 
which  was  created  by  the  acts  of  the  parties  was  not  one  which  required  mut- 
uality. It  was  an  agreement  which  the  law  made  for  them.  "The  law  some- 
times steps  in  and  makes  agreements  for  parties  which  they  do  not  mutually 
intend."  Schuyler  v.  Smith,  51  N.  Y.  309.  The  obligations  of  the  parties 
were  fixed  upon  the  1st  day  of  May,  after  the  expiration  of  the  first  lease; 
and  it  was  not  In  the  power  of  either  of  them  to  throw  off  their  duties  under 
that  contract,  however  onerous  they  might  be.  While  it  is  true  tliat  they 
might  have  come  together,  and  by  mutuid  consent  have  made  a  new  con- 
tract based  upon  proper  consideration,  there  is  no  claim  that  any  such  agree- 
ment was  made.  Therefore  the  testimony  offereJ  by  the  defendant  as  to  the 
conversations  and  acts  of  the  parties  or  their  agents,  after  the  contnict  was 
complete,  was  properly  excluded  by  the  trial  judge. 

The  answer  sets  up  as  a  counter-claim  that  a  sign  of  "To  Let"  was  put 
upon  the  premises  on  the  3d  of  May,  and  allowed  to  remain  until  the  30th  of 
September,  to  the  great  damage  to  the  credit  and  business  of  the  defendant 
in  the  sum  of  85,000.  The  court  excluded  evidence  on  behalf  of  the  defend- 
ant as  to  the  matter  pleaded  in  the  answer  as  a  counter-claim,  and  properly  held 
that  this  matter  was  not  the  subiect  of  a  counter-claim  in  this  action.  It  is 
only  necessary  to  SHy  that,  assuming  the  defendant  has  a  cause  of  action  by 
reason  of  the  plaintiff's  act  in  affixing  the  sign  to  the  premises,  it  does  not 
arise  out  of  the  contract  or  transaction  set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintiff's  claim,  nor  is  it  connected  with  the  subject  of  the  ac- 
tion, nor  is  it  a  cause  of  action  on  contract.  The  judgment  of  the  city  court 
should  be  affirmed,  with  costs.    All  concur. 
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BiCHABDS  0.  BrIOE. 

(Common  Pleas  af  New  York  City  and  County,  Oeneral  Term.    February  4, 1889.) 

1.  Appeal — What  is  Rbvibwablb — Notice — ^Intekmediatb  Okdbbs. 

A  demurrer  to  an  answer  was  overruled  at  the  special  teim  of  the  city  court  of 
New  York,  and  the  complaint  dismissed  because  defective,  and  judgment  ordered 
for  defendant,  on  which  order  judgment  was  entered.  An  appeal  was  taken  from 
the  judgment  only  to  the  general  term,  the  notice  not  specifying  the  order  dismiss- 
ing the  complaint.  Held,  that  the  latter  order  was  an  intermediate  order  affecting 
the  final  judgment,  within  the  meaning  of  Code  Civil  Proo.  N  Y  M  1801, 1816,  re- 
quiring the  appellant,  on  an  appeal  from  a  final  order,  U  he  intends  to  review  the 
intermediate  onler,  to  specify  it  in  his  notice  of  appeal,  and  was  not  reviewable  by 
the  general  term. 

S.  Same— Appeal  prom  Citt  Cotibt — Rbvisw  in  Commok  Plbas. 

Nor  can  such  order  be  reviewed  in  the  common  pleas  on  an  appeal  from  the  gen- 
eral term  of  the  city  court,  though  specified  in  the  notice  of  that  appeal,  as  by  sec- 
tion 3191  an  appeal  may  be  taken  to  the  common  pleas  only  from  an  actual  deter- 
mination by  the  genend  term  of  the  city  court,  where  a  final  judgment  has  been 
rendered,  on  an  appeal  taken  to  the  general  term. 

8.  Corporations — Liabilitt  or  Stockholders — Second  Action. 

Payment  in  good  faith  by  a  stockholder  of  the  entire  amount  of  his  statutory  lia- 
bility, under  Laws  N.  T.  1875,  o.  611,  to  a  creditor  of  the  company  after  action 
brought,  is  a  good  defense  to  an  action  by  another  creditor  of  the  company  to  en- 
force the  stockholder's  liability,  though  the  latter  action  was  commenced  before  the 
payment  was  made.  The  commencement  of  the  action  creates  no  lien  on  the  stock- 
holder's property. 

On  reargument  of  an  appeal  from  a  judgment  of  the  city  court,  general 
term.  Memorandum  decision  on  original  hearing,  post,  947  Code  Civil 
Proc.  N  Y.  §  3191,  provides  that  an  appeal  may  be  taken  to  the  court  of  com- 
mon pleas  foi  the  city  und  county  of  New  York  from  an  actual  determination 
made  by  the  city  court  at  general  term,  where  a  final  judgment  has  been  ren- 
dered, on  an  appeid  taken  to  the  general  term 

Argued  before  Larrkhobe,  C.  J.,  and  Allen  and  Bookstavek,  JJ. 

Wm.  W.  Badger,  for  appellant.  Simpson,  Thaaher  <£  Bamum,  {Phillip 
0.  Bartlett,  of  counsel,)  tor  respondent. 

BooESTAYEB,  J.  The  action  was  brought  against  a  stockholder  of  the 
American  Opera  Company  for  the  statutory  liability  imposed  by  section  87  of 
chapter  611,  Laws  1875.  As  stated  in  appellant's  brief,  an  agreement  was  en- 
tered into  between  the  parties  to  accept  amended  and  supplemental  pleadings 
in  order  to  bring  in  certain  admitted  facts  occurring  after  the  action  was  com- 
menced. The  answer  tlius  interposed  alleged  that  the  defendant  had  paid  her 
full  liability  under  that  section  to  another  creditor  after  suit  brought.  To 
this  defense  plaintiff  interposed  a  demurrer,  whicli  was  overruled  at  the  spe- 
cial term  of  the  city  court,  and  judgment  was  ordered  for  the  defendant,  dis- 
missing the  complaint,  under  the  familial  rule  that  on  demurrer  tlie  court  will 
consider  the  whole  record,  and  give  judgment  to  the  party  who  appears  to  be 
entitled  to  it,  on  the  ground  that  the  complaint  was  defective  in  that  it  did 
not  allege  tlie  issuing  and  return  of  an  execution  on  the  judgment  on  which 
the  present  action  was  based,  before  suit  brought.  Judgment  was  accordingly 
entered  for  the  defendant  on  tliat  order,  and  from  this  judgment  only  an  ap- 
peal was  taken  to  the  general  term  of  the  city  court.  The  order  directing 
judgment  in  favor  of  the  defendant  was  not  appealed  from,  nor  did  the  notice 
of  appeal  specifythe  interlocutory  judgment  or  intermediate  order.  Thegen- 
rral  term  of  the  city  court  affirmed  the  judgment  on  the  ground  taken  at  spe- 
cial term,  notwithstanding  there  was  no  appeal  from  that  order.  From  that 
judgment  an  appeal  was  taken  to  this  court,  which  aflirined  the  judgment  of 
the  court  below,  on  the  ground  originally  taken  at  special  term.  A  motion 
was  then  made  for  a  reargument  of  the  case,  and,  pending  tlie  hearing,  the 
court  of  appeals,  in  Walton  v.  Cue,  110  N.  Y.  109,  17  N.  E.  llep.  676,  decided 
tliat  under  the  law  of  1875  an  action  mav  be  maintained  against  a  stockholder 
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after  a  suit  has  been  commenced  against  the  corporation,  and  before  judgment; 
and  tience  it  follows  that  It  is  nnnecessary  to  allege  the  issuing  and  return  of 
the  execution.  This  being  decisive  of  the  ground  on  which  the  demurrer  was 
sustained  originally,  this  court  ordered  a  reargument. 

The  first  question  raised  on  this  reargument  is  that,  no  appeal  having  been 
taken  from  the  interlocutory  judgment  or  order  of  the  speciul  term  of  tiiecity 
coui-t,  dated  June  13th,  the  general  term  of  that  court  could  not  review  it,  and 
could  only  determine  whether  the  final  judgment  conformed  with  the  direc-- 
tion  of  the  intermediate  order.  The  general  term  of  the  city  court  held  that 
the  order  of  June  13lh,  on  which  the  judgment  was  entered,  was  neither  an 
interlocutory  judgment  nor  an  intermediate  order,  and  proceeded  to  revi«-A' 
the  decision  of  the  special  term  as  if  it  bad  been  properly  brought  before  it  on 
appeal.  In  this  I  think  that  court  erred ;  for,  while  the  order  in  question  was 
not  strictly  an  interlocutory  judgment,  it  was  an  intermediate  order  necessa- 
rily affecting  the  final  judgment,  within  the  meaning  of  section  1316  of  tlie 
Code,  and  in  fact  the  only  ground  and  basis  of  that  judgment,  and  therefore, 
under  sections  1301  and  1316  of  the  Code,  siiould  have  been  distinctly  specified 
in  the  notice  of  appeal.  Dick  v.  Livingston,  41  Hun,  455;  Kaiser  v  /«">- 
p«rM2«tt(,  etc..  Fund,  52  N.  Y.  Super.  Ct.  557 ;  Campbell  v.  Stock  Exchange,  hi 
N  Y.  Super.  558;  Reese  v.  Smyth,  95  N.  Y-  645;  Patterson  v.  MeCunn,  06 
Hun,  531.  These  decisions  are  equally  conclusive,  I  think,  whether  the  spe- 
cial term  order  of  June  13th  be  considered  an  order  or  an  interlocutory  judg- 
ment. These  cases  also  hold  that  an  amendment  of  the  notice  of  appeal  after 
the  time  allowed  for  an  appeal  cannot  be  permitted.  I  think  this  oversight 
alterwards  became  apparent  to  the  appellant,  for  she  sought  to  improve  hei 
position  by  specifying  this  order  in  her  notice  of  appeal  to  this  court.  Ob- 
viously this  did  not  alter  the  case  in  any  way.  Nothing  can  be  reviewed  by 
this  court  but  that  which  was  before  the  general  term  of  the  city  court  on  ap- 
peal, and  as  the  order  of  June  13th  was  not  properly  before  that  court,  it  could 
not  review  it.  It  follows,  therefore,  that  if  the  decision  or  order  of  Jane  13th 
was  not  properly  before  the  city  court  to  be  reviewed  on  its  merits,  it  should 
not  be  reviewed  by  this  court.  C!ode,  8  3191;  Sc/iermerhom  v.  Atiderson,  I 
N.  Y.  430;  Delaney  v.  Brett,  51  N.  Y.  78;  In  re  Kellogg,  104  N  Y  648,  10 
N.  E.  Rep.  152.  And  the  judgment  of  the  city  court  should  be  aflSrmed  for 
the  reason  that  the  Judgment  entered  was  plainly  in  accordance  with  the  order 
not  appealed  from.  But,  even  if  the  order  of  June  13th,  although  not  re- 
ferred to  in  the  notice  of  appeal,  was  properly  before  the  general  term  of  the 
city  court  for  review,  then  I  think  the  decision  arrived  at  by  that  court  sboiiU 
not  now  be  disturbed  merely  for  the  reason  that  the  grounds  upon  which  it 
based  its  decision  were  not  well  founded,  if  there  are  others  on  which  It  should 
have  rested.  The  plaintiff,  by  her  demurrer,  admits  all  matter  of  fact  prop- 
erly set  up  in  the  defense  of  payment,  and  thus  admits  payment  by  the  de- 
fendant to  the  Southern  Trust  Company  of  the  amount  of  her  liability  as  a 
stockholder.  Had  this  payment  been  made  before  plaintiff  commenced  her  ac- 
tion, there  can  be  no  doubt  that  she  would  have  been  completely  discharged 
from  the  statutory  liability,  under  numerous  decisions,  among  which  may  be 
mentioned  Mathez  v.  Neidig,  72  N.  Y.  100;  Garrison  v.  Hotoe,  17  N.  Y  ioS; 
PfoM  v.  S/n»p.von,  74  N.  Y.  148;  Chambers  v.  Lewis,  28  N.  Y.  454;  We^ks 
v.  Love,  50  N.  Y.  568.  That  payment  was  under  legal  compulsion.  The  al- 
legations of  the  answer  show  that  no  honest  defense  could  have  been  made  to 
the  trust  company's  action,  and  defendant  was  not  required  to  Incur  the  ex- 
pense of  a  fruitless  defense.  Even  a  voluntary  payment  before  suit  brought 
would  probably  have  been  a  good  defense.  Mathez  v.  Neidig,  supra;  Stoctr 
T.  Flack,  30  N.  Y.  64. 

This  action  was  commenced  on  the  7th  of  April,  1887,  by  the  service  of  > 
summons.  At  this  time  plaintiff  had  not  obtained  a  judgment  against  the 
vpera  company.    The  Southern  Trust  Company  duly  commenced  its  actiun 
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a^inst  the  defendant  as  a  stockbolder  of  the  opera  company  on  the  20th  of 
April,  1887,  on  a  judgment  obtained  against  the  opera  company  on  the  21st 
of  February,  1887,  and  on  which  an  execntion  had  been  issued  and  returned 
unsatisfied,  and  the  defendant  in  this  action  made  the  payment  set  up  in  her 
answer  herein  to  the  trust  company,  in  the  action  so  commenced,  on  the  6th 
day  of  May,  1887.  The  amended  and  supplemental  complaint  was  not  served 
until  the  23d  day  of  May,  1887;  and  the  answer  under  consideration  was  not 
served  until  after  that  time.  It  will  thus  be  seen  that  the  defendant  made 
the  payment  to  the  Southern  Trust  Company  17  days  before  the  service  of  the 
amended  complaint. 

On  these  facts  there  is  no  question  raised  as  to  the  right  of  the  defendant 
to  pleiid  the  defense,  iis  appellant's  brief  states  the  pleadings  were  amended 
by  agreement,  among  otiier  things,  in  order  to  bring  it  in.  But  the  question 
is  whether  a  payment  made  by  a  defendant  in  good  faitli,  of  the  entire  amount 
of  his  liability,  after  tlie  commencement  of  the  action,  is  a  good  defense  in  ac- 
tions against  stockholders  of  a  corporation.  If  it  is  not,  it  must  be  because 
the  mere  commencement  of  an  action  against  a  stockholder  not  only  cuts  off 
liis  right  to  pay  any  other  creditor  of  the  corporation  the  amount  of  his  lia- 
bility, but  is  a  bar  to  any  other  action  against  him  in  the  first  suit  if  equal  to 
or  greater  than  bis  entire  liability.  In  other  words,  it  must  be  because  the 
mere  commencement  of  the  action  under  this  statute  creates  a  lieu  upon  the 
property  of  the  stockholder  to  the  amount  of  his  liability  under  the  statute, 
or  sufficient  to  satisfy  the  claim  of  the  creditor  suing.  Can  this  be  true?  The 
action  is  simply  a  common-law  action  to  recover  on  a  liability  created  by  stat- 
ute. The  ground  of  the  liability  does  not  alter  the  nature  of  the  action.  At 
conimon  law,  the  commencement  of  the  action  never  created  a  lien  on  defend- 
ant property.  That  could  only  be  acquired  as  to  real  estate  by  the  docketing 
of  the  judgment,  and  as  to  personal  property  by  the  levy  of  an  execution,  ex- 
cept in  those  cases  where  some  auxiliary  process  or  an  attachment  Is  provided 
by  statute.  The  claim  of  a  lien  or  priority,  then,  must  be  based  upon  or  in- 
ferred from  tlM  peculiar  provisions  of  the  statute  creatin/j  the  liability.  But 
that  statute,  as  I  read  it,  contains  nothingfrom  which  T  can  infer  that  the  suits 
authorized  by  it  were  in  any  respect  different  from  other  actions  at  law. 
Xothing  is  said  in  regard  to  priority  among  creditors  of  the  corporation. 
Under  this  and  similar  laws  it  has  been  repeatedly  held  that  a  creditor  may 
briqg  an  action  like  the  present  for  his  sole  benefiC  and  thus  insure  his  whole 
claim ;  or  he  may  bring  an  equitable  action  for  the  benelit  of  all  creditora 
against  all  stockholders,  and  in  the  latter  case  may  enjoin  the  prosecution  of 
actions  already  begun  by  single  creditors  against  single  stockholders.  In  such 
equity  actions,  if  the  debts  are  In  excess  of  the  liabiUty  of  alt  the  stockliold- 
era,  the  fund  will  be  divided  ratably  among  the  creditors,  without  any  pref- 
erence to  those  who  had  first  sued  at  law.  2  Mor.  Friv.  Corp.  (2d  £d.)  § 
897;  Cochran  v.  Opera  Co.,  Daily  Reg.  Jan.  5,  1888;  In  re  Bank,  18  N;  Y 
227;  Mathez  v.  Neieiig,  72  N.  Y.  100:  FfoM  v.  Simpnon,  74  N.  Y.  137;  Weeks 
■V.  Love,  50  N.  Y.  568.  And  I  think  this  is  decisive  of  the  question.  If  the 
law  recognized  any  lien  or  preference  in  favor  of  the  creditor  first  suing  at 
law,  it  would  be  enforced  in  the  equity  action,  and  the  creditor  commencing 
such  action  preferred  in  distribution,  whereas  any  such  preference  has  been 
denied.  It  would  be  absurd  to  contend  that  such  a  lien  is  created  by  the  stat- 
ute when  the  same  law  sweeps  it  away  at  the  suit  of  any  creditor  bringing  an 
equity  action. 

It  has  been  urged,  in  support  of  appellant's  contention,  that  to  allow  the 
defendant  to  pay  her  liability  to  another  creditor  of  the  corporation  would  de- 
feat the  object  of  the  legislature,  and  is  against  the  ptoiicy  of  the  act;  that,  if 
such  payment  were  permitted,  the  stockholder  might  compel  any  one  suing 
bim  to  compromise  for  a  small  percentage  of  his  claim,  by  threatening  to  pay 
another  creditor.    But  as  the  stockholder  can  only  discharge  his  liability  by 
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paying  in  full,  there  does  not  seem  to  be  such  danger  of  the  defeat  of  ju3tice 
in  that  way  as  to  make  it  necessary  to  deprive  the  stockholder  who  is  liable 
of  the  right  to  discharge  hi»  obligation  to  redeem  hia  part  of  the  corporate 
debt  by  paying  one  creditor,  rather  than  another.  On  the  other  hand,  if  the 
creditor  commencing  the  first  action  at  law  thereby  obtains  a  preference,  any 
stockholder  may  have  a  collusive  action  brought  against  him  for  bis  entire 
liability,  and  let  it  hang  indefinitely  as  a  complete  protection  against  bona  fide 
creditors.  Then,  too,  if  several  creditors  comuienoe  their  several  actions 
against  the  same  stockholder  about  the  same  time,  as  was  the  fact  in  this  case, 
as  I  understand,  he  would  have  to  note  at  his  peril  the  one  first  brought,  and 
plead  that  in  bar  of  the  rest.  Thus  it  will  be  seen  that  the  evils  to  be  appre- 
hended, if  appellant's  contention  is  sustained,  are  at  least  as  great  as  if  the 
other  view  prevails. 

As  far  as  I  liave  been  able  to  ascertain,  there  has  been  no  decision  in  this 
state  directly  on  tlie  point.  The  case  of  Weeks  v.  Love,  50  N.  Y.  571,  cited 
by  appellant,  does  not  sustain  his  contention,  as  it  only  decides  that  a  single 
creditor  way  sue  at  law,  and  the  closing  paragraph  of  the  opinion  rather  sus- 
tains the  opptosite  view.  It  reads:  "The  stockholder,  when  judgment  has 
passed  against  him,  and  his  personal  liability  is  fixed  for  the  debts  of  the  cor- 
poration to  an  amount  equal  to  the  stock  held  by  him,  or  when  he  has  paid 
debts  of  the  corporation  to  that  amount,  is  relieved  from  further  liability"  un- 
der the  act  of  1848.  As  I  understand,  section  37  of  the  act  of  1875  is  only  a 
re-enactment  of  section  10  of  the  act  of  1848,  except  in  regard  to  the  issuing 
of  the  execution  against  the  stockholder,  which  the  former  declares  shall  not 
be  done  until  the  issuing  and  return  unsatisfied  of  an  execution  against  the 
company.  Walton  v.  Coe.  110  N.  Y.  112,  17  N-  E.  Rep.  676.  There  has 
been  a  wide  difference  of  opinion  on  this  question  among  text  writers  and  the 
courts  of  other  states.  Cook,  Stocks,  (in  note  4  to  section  227,  p.  223,  and 
note  3  to  the  same  section,  p.  227,)  says:  "When  a  creditor  has  actually  com- 
menced a  suit  to  enforce  the  statutory  liability  of  any  individual  shareholder, 
it  is  then  too  late  for  that  shareholder  to  defeat  the  action  by  paying  some 
other  corporate  creditor's  claim ;"  but  gives  no  reason  therefor.  He,  however, 
cites,  in  support  of  the  proposition,  Jones  v.  WUtberger,  42  Ga.  575,  which 
was  decided  by  a  divided  court,  and  Thehus  v.  Smiley,  110  111.  316,  which 
latter  decision  is  based  on  Thompson  T.  Meisser.  108  111.  859.  The  reasoning 
in  these  two  cases  is  opposed  to  the  reasoning  in  the  earlier  case  of  City  o/ 
Chicago  v.  Hall,  103  111.  342.  But  the  conclusion  to  which  I  arrive  is  fully 
sustained  by  Manville  v.  Roever,  11  Mo.  App.  817;  Association  t.  Kellogg, 
63  Mo.  540;  and  I  think  the  reasons  therein  given  are  of  greater  force,  and 
more  conclusive,  than  the  reasons  given  for  the  opposite  view.  The  Judg- 
ment should  therefore  be  affirmed,  with  costs.    All  concur. 
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BAXTEB  V.  BiCHASDSON  tt  ol. 
(SupeHor  Court  of  New  York  City,  CtenenU  Term.    May  7, 1888.) 
Appeal  from  jury  term. 

Action  by  Robert  Baxter  against  George  C.  Blcbardson  and  others.    Jndg* 
menl  for  plaintiff,  and  defendants  appeal. 
Argued  before  Sedgwick,  C.  J.,  and  O'Oorman,  J. 
James  M.  Smith,  for  appellants.    Bdtoard  C.  Jama,  for  respondent. 


Pkb  Cubiah.    Judgment  affirmed,  with  costs. 


Cullman  et  at.  o.  C!olbli.. 
(Supertor  Court  of  New  York  Ctiy,  General  Term.    May  7, 1868.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  F.  Cullmiin  and  others  against  Herman  Colell.    There  was 
a  judgment  for  plaintiffs,  and  defendant  appeals. 
Argued  before  Sbdowiok,  C.  J.,  and  Fkeedhan  and  O'Gobman,  JJ. 
M.  L.  Towers,  for  appellant.    Samuel  W.  Weiss,  for  respondents. 

Per  Cubiam.  All  the  exceptions  taken  by  the  defendant  during  trial  ap- 
pear to  be  untenable.  To  the  findings  made  by  the  referee,  and  his  refusals 
to  find,  the  defendant  took  but  a  single  exception.  It  was  to  the  conclusion 
oif  the  referee  from  the  facts  found  by  him.    The  conclusion  was  oortect. 

Judgment  affirmed,  with  costs. 


Howe  «.  Seuon  et  al. 
{Superior  Court  of  New  York  ClPy,  Oeneral  Term.   M^y  7, 1888.) 
Appeal  from  jury  term. 

Action  by  Mary  Howe,  administratrix,  etc.,  against  John  6.  Semon  and 
others.    Plaintiff  appeals  from  an  order  dismissing  the  complaint. 
Argued  before  Sedowiok,  C.  J.,  and  Fbeedhan  and  O'Gobman,  JJ. 
James  A.  Hudson,  for  appellant.    Bdmimd  Ccffln,  Jr.,  tor  respondents. 

Feb  Cubiam.    The  judgment  should  be  affirmed,  with  costs. 


Hammioan  et  al.  v.  Mobrissbt  tt  al. 
(Superior  Court  of  New  York  City,  General  Term.    May  7, 1888.) 
Appeal  from  judgment  on  report  of  referee. 

Action  by  Patricia  M.  Hannigan  and  others  against  Honorah  Morrissey,  im* 
^eaded  with  others.  There  was  a  judgment  for  plaintiffs,  and  defendant 
Honorah  Morrissey  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Tbuaz  and  Dugbo,  JJ. 
M.  A.  Kellogg,  for  appellant.    John  W.  Boothhy,  tot  respondents. 

Tbuax,  J.  Judgment,  so  far  as  it  relates  to  the  third  cause  of  action,  is 
reversed,  and  new  trial  ordered,  with  costs  to  appellant  to  abide  event.  Alt 
concur. 

v.8N.y.8.no.lO— 60 
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Watkins  V.  New  Yobx  Cent.  &  H.  B.  B.  Co. 
(Suf>erior  Court  of  New  York  CUy,  Omerat  Term.    Jfsy  7, 188a) 
Case  submitted  on  agreed  statement. 

Argued  before  Sbdowioe,  C.  J.,  and  Frbedmait  and  O'Gokham,  JJ. 
Frederick  Hemming,  for  plaintiff.    H.  B.  Kenneg,  for  defandanL 

Pbb  Ctxbiau.    There  should  be  judgment  for  defendant,  with  costs. 


WuESTHOFF  etal.  V.  TSwft  Toek  Life  Iks.  Co. 
(Superior  Court  of  New  York  CHiu,  Qeneral  Term.    May  7, 1888.) 
Appeal  from  jury  term. 

Action  by  Bertha  Wuestboff  and  others,  by  their  guardian,  and  Emma 
Wuesthoff,  against  the  New  York  Life  Insurance  Company.    The  complaint 
was  dismissed,  and  plaintiffs  appeal. 
Ai^ed  before  Sedgwick,  0.  J.,  and  Preedman  and  O'Goshan,  JJ. 
Charles  B.  Meyer,  for  appellants.     William  B.  HomblotDer,  for  respoadmt. 

Per  Curiax.  The  decision  by  the  ooart  of  appeals  of  the  ease  of  these 
plaintiffs  against  the  Germania  Insurance  Company  (14  N.  E.  Kep.  811)  re- 
quires that  the  judgmont  below  should  be  reversed,  uid  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


Hall  v.  Armando. 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  7, 1888.) 
M.  Bogersderfer,  for  appellant.    M.  Mehling,  for  respondent. 

Per  Curiam.  The  actioTi  In  the  Fourth  district  court  b^ing  for  the  claim 
and  delivery  of  personal  property,  the  counter-claim  for  work,  labor,  and  serv- 
ices was  properly  disregarded,  as  another  action  can  be  brought  for  that 
ODonter-daim.  We  cannot  see  that  any  error  was  committed  by  tlie  justioe  in 
the  trial,  and  tbe  judgment  should  therefore  be  affirmed,  with  costs. 


Lambert  v.  Montgomert  et  al. 
(Common  PUa»  of  iV«w  Yorit  Otby  and  OomitVt  Qeneral  TSerm.    May  T,  188&) 
Appeal  from  Third  district  court. 
T.  H.  Barotoski,  for  appellants.    A.  J.  Perry,  for  respondent. 

Per  Curiam.  The  evidence  in  this  case  is  very  contradictory,  and  it  is 
also  much  confused.  We  have  carefully  examined  it,  and  also  the  briefs  of 
counsel  on  both  sides.  We  cannot  say  the  judge  who  tried  the  case  oted  in 
giving  greater  weight  to  the  testimony  offered  by  the  piainttff;  but  it  is  ap- 
parent to  us  that,  in  arriving  at  ttiat  amount,  he  overlooked  some  of  the  items 
makin<;  in  defendants'  favor,  and,  for  that  reason,  ga,ve  judgment  for  an 
amount  larger  than  the  plaintiff  is  entitled  to.  Tbe  judgment  siwaM  be  modi- 
fled  by  reducing  it  to  $70.70,  and  as  modified  aOlrmed,  without  oostt  to  either 
party  as  against  the  other. 


Jones  v.  Matob,  Etc.,  of  the  Cmr  of  ITew  Tork. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  14, 18S8.) 
Alex.  Thatn,  for  appellant,    ff.  S.  Beekman,  for  respondent. 

Per  Curiam.    We  think  that  the  judge  would  have  been  warranted  in  di» 
missing  the  complaint — First,  on  the  ground  that  there  was  no  certificate;  and 
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second,  that  as  to  the  work  additional  compensation  was  claimed  for,  there- 
was  evidence  that  it  was  inoliHied  iu  the  original  eonttact.  He  did  better  for 
the  plaintiff  than  ba  deserved.  He  submitted  the  case  to  the  JU17.  and  wfr 
shall  not  disturb  it  under  this  state  of  facts.  We  think  he  received  a  more 
favorable  consideration  than  he  was  entitled  to  upon  the  evidence.  The  judg- 
ment appealed  from  is  affirmed. 


BiCBARDB  e.  BrIOE. 
{Omnmon  Pleat  of  New  Foric  City  and  Ctmnty,  Oeneral  Term.    Vky  14, 188&) 
Ai^eel  froa  a  jitdgraent  of  the  city  court  affirming  a  jodgment  entered  on 
an  order  made  at  the  special  term  overruling  a  demurrer  to  the  aRSwer. 

W.  W.  Badger,  for  appellant.    Simpson,  Thacher  <t  Bamum,  for  respond- 
ent. 

P£R  Gttbum.  The  appeal  of  the  general  term  of  the  c\tf  court  was  takes' 
from  the  judgment  entered  on  the  order  of  the  special  term  only,  and  the  no- 
tice of  appeal  did  not  refer  to  the  order  in  any  way.  The  general  term  held 
the  order  was  neither  an  "interlocutory  judgment,"  nor  an  "intermediate  or- 
der," within  the  meaning  of  sections  1301  and  1316  of  the  Code;  and  that  it 
was  not  requisite  to  specify  it  in  the  notice  of  appeal  in  order  to  review  it  on 
appeal.  It  is  unnecessary  for  us  to  determine  whether  this  conclusion  was- 
right  or  not,  in  this  case,  as  the  judgment  of  the  special  term  (see  9  N.  Y. 
St.  Rep.  53ii)  was  properly  affirmed  on  the  merits,  for  the  mesons  stated  in 
the  opinion  of  the  general  term  of  the  city  court,  (see  18  K.  Y.  St.  Bep.  728;) 
and  therefore  the  respondent  was  not  injured  by  the  decision  in  r^ard  totb» 
notice  of  appeal.    The  judgment  should  be  affirmed,  witb  ooaU. 


NOBTH  BELISYILI.E  QUABBY  CO.  «.  NEW  YOKK  LOMBER  D.  Ck>.  j 

(Common  fleas  of  Nsw  York  Otty  and  County,  General  Term.    Ka7 17.  U88.> 
Charles  T.  Haviiand,  for  q)psllant.    A.  J.  Bming,  for  raepandeat. 
Judgment  affirmed,  witb  costs. 


Bkoadbbnt  v.  Broadbsmt. 
{Common  Plsas  of  Neuj  York  CUy  and  County,  OenenU  Term.   Vaj  17,  U8S.) 
C.  S.  Hayes,  for  appellant. 
Appeal  dismissed,  witb  costs. 


Strauss  et  al.  «.  Leahah. 
(Common  Pleas  of  New  York  Citu  a?id  County,  OenertU  Term.    May  17, 1888.y 
JS.  0.  Kremer,  for  appellants.    8.  F.  Kneeland,  for  respondent 
Order  affirmed,  with  costs. 


MuLLER  c.  Cox. 
(Common  Pleas  of  New  York  City  and  Countu,  Oeneral  Term.    May  17, 1888.X 
Smith  db  White,  for  appellant.     William  Lindsay,  for  respondent. 
Order  affirmed,  witb  costs. 


Wilkinson  0.  Sims. 
(Common  Pleas  of  New  York  City  and  Caumty,  QeneiroA  Term.    ISaj  17, 1888.> 
Maurice  Meyer,  for  appellant.     Anderson  <fi  Hotoland,  for  respondent. 
Judgment  affirmed,  witb  costs. 
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Oliphant  «t  al.  V.  Batceblob. 
(Common  Pleat  of  New  York  CVm  and  Covmby,  General  Term.    Kmj  17<  1M>) 
Tftomat  Darlington,  for  appellant.     Donald  McLean,  tor  respondentB. 
Appeal  dismissed,  with  costo. 


Ltnch  v.  Manhattam  B.  Co. 
(Common  Pleat  of  New  York  Citv  and  Covntu,  Oeneral  Term.    Kaj  IT,  1888.) 
JDaviet,  Cole  cC  Rapallo,  for  appellant.    Dailey  &  BeU,  for  respondent. 
Judgment  afSrmed,  with  coats. 


CosTELLO  e.  SEOoin>  Ayb.  B.  Go. 
(Common  PUat  of  Sew  York  City  and  County,  General  Term.    Maj  17, 
Waldo  SuteMns,  Jr.,  for  appellant.    George  W.  Smith,  for  respondent. 
Judgment  affirmed,  with  costs. 


Nichols  et  al.  e.  Metropolitan  El.  B.  Go. 
Deam  0.  Sahe. 
(Common  Pleat  of  New  York  City  and  County,  General  Term.    Kay  17, 1888.) 
Davies,  Cole  <£  Rapallo,  for  appellant.     Whitehead,  Parker  «ft  Oexttr,  for 
tespondents. 
Judgment  affirmed,  with  costs. 


Ds  Freob  v.  Metbopolitam  El.  B.  (}o. 
(Common  Pleat  of  New  York  CUy  and  Cov/nty,  Oeneral  Term.    May  17, 1888.) 
Datiei,  Cole  &  Rapallo,  for  appellant.    /.  A.  Weeki,  Jr.,  for  respondent 
Judgment  affirmed,  with  costs. 


Ely  et  al.v.  Miller. 
(Common  Pleat  of  New  York  City  and  County,  General  Term.    Kaj  17, 1888.) 
Hector  Hitchingt,  for  appellants.    A.  Levy,  for  respondent. 
Order  of  the  general  term  reversed,  and  the  order  of  the  special  term  af- 
firmed, with  costs. 


Woodruff  at  al. «.  Lanoenhop. 
(Common  Pleat  of  New  York  CUy  and  County,  Oeneral  Tern.    Vxr  17, 1888.) 
Wm.  B.  McBrath,  for  appellant.     Teneyck  <fi  Remington,  for  respondenb. 
Order  affirmed,  with  costs. 


Ireland  d.  Metropolitan' El.  B.  Go. 
Bache  v.  Sake. 
(Comnum,  Pleat  of  New  York  City  and  County,  General  Term.    Haj  17, 1888.) 
Daviea,  Cole  A  Rapallo,  for  appellants.     WMtehead,  Parker  <&  Dexter,  to 
respondent. 
Judgment  affirmed,  with  costs. 
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Henschel  v.  Herbst. 
{Cvmmtm  Pleas  of  New  York  CUy  and  County,  Oerufral  Term.    May  IT,  U88.) 
Paul  Jonet,  for  appellant.    O.  I.  Champlain,  for  respondent. 
Older  affirmed,  with  costs. 

K1KHI88  c.  W.  Duke's  Sons  A  Go. 
(Common  Pico*  of  New  York  City  ani  Covmtu,  GtnenU  Term.    Kay  17,  IfiSB.) 
£00  T.  Rotmblatt,  for  appellant.    Jot,  KohUr,  for  respondent. 
Judgment  affirmed,  with  costs. 


BO8SMBAUM  V.  SOHNm!i;.EB. 

(Comtmm  PJmu  0/  New  York  City  and  Cowntu,  Oeneral  Term.    Kay  17, 1888.) 
J.  KoMer,  tot  appellant.    S.  Meyer,  for  respondent. 
Judgment  affirmed,  with  costs. 


FARLET  «.  NOBTOH. 
(Common  Pleoa  oS  New  York  City  and  County,  Oeneral  Tirm.    Hay  17, 1888.) 
Samtul  6fre»nbaum,  for  appellant.    JB.  P.  WUder,  for  respondent. 
Appeal  dismissed,  with  costs. 


MoAixiSTKB  0.  Casb  et  at. 
(.Common  PUaa  Vf  New  York  City  and  County,  General  Term.    Hay  17, 1888.) 
Wm.  K.  Hall,  for  appellant.    B.  Metzger  and  Martin  <&  Smith,  for  re- 
spondent 
Order  affirmed,  with  costs. 


Shea  c.  Wekerlb. 
(Commum  Pleat  of  New  York  City  and  County,  General  Term.    Hay  17, 1888.) 
Wm.  K.  Hall,  for  appellant.     Max  Altmayer,  for  respondent. 
Order  reversed,  with  costs. 


Popper  c.  Pierct's  Ex.  (}o.,  Limited. 
iCommon  Pleat  of  New  York  CUy  and  County,  General  Term.    Hay  17, 1888.) 
E.  Grisser,  for  appellant.    John  V.  B.  Lewis,  for  respondent. 
Judgment  affirmed,  with  costs. 


Chester  0.  Meters. 
(Common  Pleat  of  New  York  CUy  and  County,  General  Term.    ICay  17, 1888.) 
A.  W.  GUason,  for  appellant.     Geo.  W.  Galinger,  for  respondent. 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 


McGrEOOK  O.  BtTSHWORTH. 

(Common  Pleat  of  New  York  City  and  County,  General  Term.    Hay  17,  I88B1,) 
n.  H.  Bchooley,  for  appellant.    H.  A.  Braun,  for  respondent. 
Judgment  affirmed,  with  costs. 
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BOTEB  MA.BBT.»  Co.  «.  SaBIU»WAOIEn<BB. 

iOmnmt/ik  PUtu  of  New  York  Ctty  and  Ccnmty,  Qtmeral  Tenk   Ibqr  O,  imj 
£.  C.  Oheiuoodt  for  wpellant.    L.  ZMer,  for  respoadant. 
Appeal  dismissed,  without  costs. 


HOOPJEB  H  al.9.  VJlT. 

akmummt  Pita*  of  Ifma  TaiH  dty  ami  Ctmntj/,  Beneral  nrm.   Utj  IT, 
0.  W.  Chmm,  tat  «n>tO*Bt;    O.  W.  BetmM,  lor  ra^Hndflnto. 

Judgment  affirmed,  with  costs. 


ArKKN  et  tU.  V,  Wbbtoott. 
<Common  Pleat  cf  Ifmo  York  City  and  Countu,  Oeneral  Term.   Xhj  IT,  IttB.) 
Abbott  Bro$.,  tor  i^tpeOant*.    Ji,  L.  Hamttton,  tot  rvspondeni. 
Order  affirmed,  with  costs. 

K&mfunnis  «.  Kvixa.  «(  ol. 
<eiMiiHiBn  ftoor^  yw  York  Ctbu  and  OomUy,  Oemer^  nrm.   MtjVi,WBi 
CharUB  B.  Bmgkm*  for  •ppallaats.    M.  Maktrp,  tat  tmfmikulb 
Order  affirmed,  with  costs. 

Mat  tt  al.  e.  OoBsr. 
<eilwaMnn  rUat^lfltm  Fm^^  Citv  and  Oountv,  OsmmI  Mrtn.   Hay  U;  Vm^ 
Bmrf  Aqrt,  tor  qipdtoitft.    O.  H.  Woadburp,  toe  nspODdanbk 
Judgment  affirmed,  with  costs. 


McElfatbiok  et  al.  o.  Bbbbi. 
idmmon  Pleas  of  New  York  CVy  and  Coumtu,  Oeneral  Term.   KSjr  17,  UR) 
Alex.  Thatn,  fbr  appellant.    Claremat  A.  Bears,  for  respondents. 
Judgment  aflnnad,  wtth  oosli. 


BoiOB  et  al.  v.  Van  Siolen. 
iCommon  Pleas  of  New  York  Citv  and  County,  Oeneral  Term.    Vmj  17, 188B.) 
Francis  Spier,  Jr.,  for  appellant.    Douglas  <t  Minton,  tor  respondenta. 
Judgment  affirmed,  with  oosts. 


Meeker  et  dl.  v.  Dattoh. 
{Common  Fleas  of  New  York  City  arul  Oouinly,  Oeneral  Term.    Maj  17,  USS.) 
Seaman  dt  Spader,  for  appellant.    Bturffis  dt  Robff,  for  respondenta. 
Judgment  attrmed,  with  costs. 


People  ex  rel.  Kiup  v.  D'Oemoh. 
{Common  Pleeu  of  New  York  City  amd  Covmty,  Oeneral  Term.    Hay  17,  IBSS.) 
Bauga,  Stetson,  Traoey  <t  ifacveagh,  for  plaintiff.     W.  L,  FtntUay,  tar  de- 
fendant. 
Judgment  affirmed,  with  costs. 
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O.  PWITITt. 

(Common  Fteaa  of  IToio  York  OtHt  ami  QomiUv,  Oeneral  Term.    M»7  17, 1888.) 
Jt,  J>.  Mtmrtt,  far  appalfaiat.    Jforriaon  dl  Kmmd^,  tociaipandeat. 
Jadgm«nt  affirmed,  with  costs. 

.looasT  9.  TOOSBT. 
(Oommon  Mem  vf  Ntn  Fork  Ctty  and  CotcntV.  (?<a«ral  .3Vrm.    Kay  18, 1888.), 
jr.  B,.Vtaa,  for  ^pellaat. 

Pas  Ottriah.  We  tUtrk  that  the  qoestlon  preeented  en  tirit  appeal  waa 
eorrectly  decided  bj  the  court  below.  The  order  appealed  fawn  is  affiiOMd, 
upon  the  opinion  of  the  special  term. 


WAZiAOB  •t  «l.  V.  OOB  €t  OL 

(Supnme  tftmrt,  Otntral  Arm,  Ftnt  Depmrtmmtt.   lisy  IB,  UM.) 
Motion  for  resettlement  denied,  with  910  costs. 


(Supreme  Court,  ffeneral  Term,  First  Depaitmetit,   Uar  10,  Un>) 
R.  F.  LitUe,  for  plalntUI.    H,  O.  Adams,  for  defendant. 
Motion  denied. 


GUSSSRLT  «.  WiTHZBBBB. 
{auprem4  Omrt,  0«mrU  TtTmk,  Flrat  IMBQirtnmU.   U$f1i,iSU,) 
Motion  denied. 


Tools  tt.'TooLB. 
(Supreme  Court,  Oeneral  Term,  Tint  Department.   Mty  18,  I88ft) 
S.  Idoewu,  for  appellant.    L.  Johnston,  for  respondent. 
Referee's  report  confirmed,  and  order  appealed  from  affirmed.    Order  made 
directing  pnrcliaser  to  complete,  witliout  costs  of  appeaL 


Yemnb  «.  FoLaou. 
(Common,  Plena  of  New  York  City  and  County,  Oeneral  Term,    tf ay  18, 1888.) 
efeorge  U.  Foster,  for  appellant.    E.  Amstetn,  for  respondent. 

Pbb  Cubiau.  We  are  of  the  opinion  that  the  Jury  has  erred  in  Its  ]ud{p- 
ment  in  deciding  the  amount  of  damages  to  be  awarded  to  the  plaintiff.  The 
damages  are  clearly  excessive.  We  have  therefore  concluded  to  make  a  con- 
ditional order  reversing  the  judgment,  and  granting  a  new  trial,  unless  the 
plaintiff  will  consent  to  reduce  the  damages  to  the  sum  of  (750,  and  affirming 
it  for  that  amount  if  the  plaintiff  shall  consent  to  such  reduction. 


Fboplb  e.  Hemloos. 
(Common  Pleas  of  New  Torlt  City  cmd  Oernntu,  Oeneral  Term.    Hay  It,  188B.) 
/.  H.  MaCarty,  for  appellant.    John  R.  Fellows,  tor  the  People. 
Application  granted. 
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People  v.  Messeb. 
Same  v.  King. 
(Common  Fletu  of  New  Tork  City  and  Covntu,  QenmnA  Tmn.   Mmj  U,  1888.) 
Application  granted. 

Feoflb  o.  De  Matteb. 
"  (Common  Plea*  of  New  Tork  City  and  Countu,  Oeneral  Term.    May  M,  t888.) 

Application  denied,  wltti  leave  to  renew  the  same  upon  dae  notice  to  the 
district  attorney,  and  upon  certified  copies  of  tlie  original  recognizance  and  the 
ordw  forfeiting  ttie  same. 


People  e.  Behxt. 
{Common  FleoM  of  Ntne  Tork  City  and  Count]/.  Oeneral  Term.    Hajr  19, 188&) 
T.  A.  Botty,  for  appellant.    John  R.  FeUotos,  (or  the  People. 
AppUcation  granted. 


People  v.  Flegenheikeb  et  ol. 
{Common  Flea*  of  New  Tork  CUv  and  Cmmtu,  Qvntrai  Ttfrm.    Maj  19, 188&) 
Application  granted. 


Caepenteb  0.  New  York,  N.  H.  A  H.  R.  Go. 
{Ccmmion  PUas  of  New  Tork  Ctty  and  CountUi  Oeneral  Term.    Magr  19, 1888.) 
Page  &  Taft,  for  appellant.    /.  Holmes,  Jr.,  for  respondent. 
Application  for  leave  to  go  to  the  court  of  appeals  granted. 


DuTAL  e.  Wellman. 
{Common  Plea*  of  New  Tork  CUy  and  County,  Oeneral  Term.    May  19, 1888.) 
Netoball  &  Fitzgerald,  for  appellant.     William  H.  Mundy,  for  respondent 
Order  of  the  general  term  reversed,  and  the  order  of  the  special  term  af> 
firmed. 


People  v.  Boonbt. 
(Common  Plea*  of  New  Tork  Citu  and  County,  Oeneral  Term.    May  19, 1888^) 
William  C.  Orr,  for  appellant.    John  R.  FeUotos,  for  the  People. 
Application  granted. 


BoEKEL  «.  Hoffman. 
{Common  Plea*  of  New  Tork  City  and  County,  C^eneraX  Term.    May  19, 1888.) 
/.  L.  Netoburger,  for  appellant.     WiUiam  J,  Lippman,  for  respondent. 
Judgment  affirmed,  with  costs. 


People  e.  Cutting  et  al. 
{Cornmcn  Pleas  of  New  Tork  CUy  and  County,  Oeneral  Term.    Kay  19, 1881) 
Application  granted. 
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SLOOUH  V.  DONIOL. 
(Supreme  Court,  General  Term,  Second  Department.    Jnne  9B,  1888.) 
Aigned  before  Pratt  and  Dykman,  JJ. 
Witliatn  B.  Hloeum,  pro  se.    A.  &  A.  Z.  Fallon,  for  defendant. 

Pratt,  J.  The  teatimonj  shows  that  Donlol  contracted  with  Hiram  SIo- 
cum,  plaintifTs  ancestor,  for  the  purchase  of  the  land  now  in  suit  and  other 
lands,  and  had  an  option  to  take  it  at  any  time  within  five  years.  Ue  exer- 
cised that  option,  gave  notice  that  he  had  sold  the  land  to  another  party,  and 
called  for  his  deed.  The  vendor  assented,  and  helped  measure  the  land.  The 
surveyor,  who  was  in  the  habit  of  acting  for  both  parties,  was  intrusted  with 
the  duty  of  preparing  the  deed  and  procuring  its  execution.  Donlol  conveyed 
the  land  to  his  vendee,  who  entered  into  possession,  and  so  continued,  with 
full  Icnowledge  of  the  original  owner.  Several  years  elapsed,  and  no  question 
of  the  title  was  luade.  After  the  death  of  the  original  owner  of  the  land,  and 
of  the  sarveyor,  it  now  appears  that  no  conveyance  from  Hiram  Slooum  ap- 
pears on  record,  and  this  action  Is  brought  upon  the  theory  that  none  was  ever 
executed.  We  think  the  facts  above,  and  otliers  which  appear  in  testimony, 
warrant  the  conclusion  that  a  conveyance  was  made  and  delivered  to  the  sur- 
veyor, who  assumed  the  duty  of  procuring  it.  We  cannot  otherwise  account 
for  the  fact  that  for  many  years  free  possession  was  allowed  to  Ouuiol's  gran- 
tees. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Dtkiian,  J.,  concurs. 


SOBTIISBR  V.  LAWRKNOB. 

Samb  9.  Fuller. 
(Supreme  Covrt,  General  Term,  Second  Departnumt    Jane  26, 1888.) 
Argued  before  Barnard,  P.  J.,  and  Pratt.  J. 

Barnard,  F.  J.  The  question  presented  in  each  of  these  cases  was  the 
same,— did  Fredric  A.  Coe  have  any  interest  in  either  of  the  parcels  when  he 
died?  It  appears  that  the  lands  or  interests  in  these  in  question  originally  be- 
longed to  one  William  W.  Wood  worth.  Wood  worth  conveyed  to  Bell,  and 
Bellreconveyed  to  Wood  worth,  January  31, 1860.  Bell  had  a  judgment  against 
Wood  worth  for  91'^322.29,  and  Coe  derived  title  to  the  interests  under  a  sher- 
ill's  sale  of  the  same,  by  deed  delivered  in  January,  1866.  The  mortgage  to 
Brown's  predecessor,  as  trustee,  was  subsequent  to  the  lien  of  the  judgment, 
and  consequently  subsequent  to  the  Coe  title  from  the  sheriff.  The  efitect  of  the 
grant  of  the  land  beyond  low- water  mark  was  to  convey  a  title,  exoept  where 
the  grant  was  of  land  in  front  of  a  street.  The  street  would  extend  over  tha 
land  under  water  as  fast  as  it  was  filled.     Wetmore  T.  Lead  Co.,  37  Barb.  70. 

There  is  no  proof  in  the  case  which  even  tends  to  show  that  this  deed  was 
not  absolute.  Declarations  that  Coe  made  that  he  held  the  title  for  the  judg- 
ment debtor,  and  that  he  had  little  interest  in  the  land,  are  not  sufficient  to- 
destroy  the  effect  of  the  deed.  A  trost  in  land  cannot  be  proven  by  parol. 
Stiirtevant  v.  Sturtevant,  20  N.  Y.  39.  It  is  true  that  a  deed  may  be  proven 
to  be  a  mortgage  by  parol ;  that  it  was  given  as  security  for  a  loan ,  and  not  with 
the  intent  to  pass  an  absolute  title.  Coe  subsequently  took  an  absolute  title 
in  form,  and  it  was  competent  to  prove  this  deed  to  liave  been  given  as  secu- 
rity for  a  loan;  but  if  it  was,  and  if  it  was  the  expectation  that  the  sheriffs 
deed  should  be  so  considered,  it  would  not  destroy  the  sheriff's  deed  without  a 
writing.  As  to  all  the  defendants  but  Brown,  trustee,  the  judgment  of  //Owv 
■renue  v^  Sanders  and  Laioreiica  v.  Fuller  are  res  adjudicata.    The  question 
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-«f  the  validity  of  the  deed  from  Woodworth  to  Coe  was  in  issae  by  the  plead- 
ings, and  the  judgment  was  bossd  after.a  trialof  the  issue  upon  the  raliditr 
->•<  tho  dead  w  an  absolute  one.  Tbe  judgmsat  abould  tbecetote  be  affirnMd, 
■mitb  costs. 

Paatt,  J.,  eoncuts. 


LAWKEIfCDB  O.  CkW  tt  Ol. 

Sake  e.  Woodwobth  et  ol. 
(Supr0me  Ccntrt,  OtnertU  Term,  Second  Department.    Jane  X,  1888.) 
Argned  bef<Hre  Babvabd,  F.  J.,  and  Pbatt,  J. 

Bahnabd,  p.  J  If  we  are  tight  in  oar  flonelmtotu  In  Serymaer  t.  Lorn- 
jftnee,  ants,  958,  (decided  at  the  present  term  of  the  ooort,)  ttiese  appeals  most 
iw  disposed  of  In  the  same  wny.  The  predecessora  in  title  of  tbe  appellant 
•4ted  without  any  interest  in  the  premises.  The  Ooe  title,  aa  derived  under 
41m  sheriff's  deed,  was  superior  to  the  title  derived  from  Woodwork  sobse- 
quently.  In  the  absence  of  proof  tint  the  In^  sum  of  mea^y  paid  by  Ooe 
3bK  the  sheriff's  deed  was  not  really-paid  by  binn,  bo  general  oral  MiUmaeDtt 
^dosade  by  Coe  that  he  held  tbe  title  for  Woodworth,  and  that  lie  had  lUtle  or  no 
interest  in  U,  would  be  l^gAllysnttcienttvdestcoyttae  shepifl'sfhad,  alHiongh 
4t  la  peculiar  that  Coe  torn  a  deed  from  Weodworth  after  his  tiUe  was  com- 
rplete  by  the  sheriff's  deed .  In  the  absence  of  proof,  the  better  inference  would 
ito  that  it  was  In  aid  of  hit  sheriff's  title. 

Pratt,  J.,  concurs. 


^Suvreme  Court,  (Tenereil  Ttrm,  Seeond  Department.    Jnne  96, 1888.) 
£.  IT.  Bataher,  for  appetlants.    tfdtkig  A  Htncm,  far  respootaits. 
Judgment  afiBrmed,  with  sm/tBitat  noDrsuboxiaBion  i^  piipea  aadac  tf f nla- 
^tion. 


jAioB  tt  til.  V.  BvmmrjMUi, 

{Supreme  Court,  General  Term,  Beeimd  DepartmsmL    June  K,  MS.) 
if.  <£  C,  A.  H.  SarUett,  for  appellant.    Sdward  F.  Jamn,  for  TasptndeBtB. 
Appeal  withdrawn. 

WsTHoas  V.  FmsaoN. 
(Supreme  Court,  General  Term,  Second  ZTevartment  Daoomber  IS,  1888.) 
Dtkmak,  J.  This  is  an  action  for  the  recovery  of  a  balanoe  doe  for  repain 
■apon  a  house  belonging  to  the  defendant.  The  eause  was  tried  at  the  circuit, 
mod  involved  only  questions  of  fact,  which  were  determined  by  the  jury  in 
favor  of  the  plaintiff.  The  defendant  set  up  an  agreement  by  the  plaintiff  to 
.do  the  work  for  -SSOO,  but  tbut  related  only  to  the  new  roof,  and  the  instmc- 
tions  of  the  trial  judge  to  the  jury  were  proper  on  that  subject.  The  judg* 
suent  should  be  aflSrmed,  with  costs. 


Harmon  «.  BoBEsm. 
Talloott  «.  Harder  et  ail, 
(Supreme  Court,  General  Term,  TMrd  Depagtmtmt,   Hay  18, 1888.) 
-Judgment  affirmed,  with  costs. 
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MAftxnt  ft  Bakrabd  0t  al. 
Oburt,  Omurvl  Tarm,  TMrd  Dapaitmm*    Ifaj  ]8,  ttMi) 
Order  affirmed  on  opinion  of  special  term»  with  $10  ooatBaaid  pdatiag  dii- 
bazaements  to  be  paid  by  the  appeUant. 


Lakojui  «.  MoGabtt  «t  ol. 
tauyrem*  Omt*,  Omeral  TmniKVMrd  .PiimiilumH.  Mair !•> Utt.) 
▲lywl^UaaiiBail.  vtth  $1A  wat*. 


HOTALLma  D.  Baolbt, 
Fdtnak  ti.  TSCkw  YasK  Gent.  A;  H.  B.  B.  Oo. 
(aupnme  Cowt,  Ctaneral  TVm,  Third  Departmmt.   Kagr  18, 1188.) 
Ifotion  to  go  to  the  coort  of  appeals  denied. 


FsoFLB  «0  ref.  o.  CkManasiaNKt  or  H^ohwatb,  Era 
taut>r0m»  O^MTt,  Otnmat  Ttrm,  Thkrd  JaparfiiiHrt    liarU,lMU 
Older  afflrsMd,  wltii  tSO  oasts  aad  printing  I 


HoTOHiNS  0.  Baldwin  at  at. 
(SuprenM  Court,  G«neral  Term,  Third  DgpartmmU.    Kay  U,  1888.) 
Older  leveised.  with  M&  coats  aad  prlntiBg  dtobursements,  and  ontar  far 
•nunlnatlaa  vaoated,  with  tlO  oosta. 


WBITBbAW  SU  JOBBk 
(A^nmc  Oottrti  OeHarol  Tlavm,  IMnZ  ZlepartnMafc.   Ib^lfl^  18884 
listtoa  toeorreeterder  denied,  wfth  810  eoats. 


Nationai.  Bakk  of  GsANVHjjt  «.  Comr. 
<A9r«Bi«  CMirt,  OeiMnri  T^mw,  TTtird  jDcgrarlBMnt   Ifajr  18, 18884 
Jndgnaot  aOnBed.  with  ooats. 


DUNSBAOK  V.  HoiXiaXBB. 

Thukn  v.  Rood. 
(Suimeme  Court,  Oenvral  Term,  Third  Department.   September  8i,  1888.) 
Motion  to  go  to  the  coart  of  appeals  denied. 


Van  Alsttne  at  al.  «.  Hoybr  tt  at. 
ISupnme  Oimrt,  Gmtml  Term,  TMrd  Dsportment.    Bep*inbet  ft,  18K) 
Judgment  and  order  affirmed,  with  coat*. 
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Gbansbs  o.  Sihell; 
(Supreme  Court,  9«n«ral  Term,  TMrd  DeparmerO.    Septombor  M,  ISH.) 
Jadgmant  affirmed,  with  coata. 


Malonet  v.  Cm  of  Cohoes. 
Donovan  e.  Sajie. 
(Supreme  Court,  Geriiral  Term,  TMrd  Department.    September  «4,  un.) 
Appeals  dismlBsed,  unless  appellants  serve  undertaking  in  20  days,  and  tlO 
ooata  in  each  action.    Appellants  to  serve  case  again. 


Douglass  e.  Fbrbis. 
(Supneme  Court,  General  Term,  Third  Department.    September  24, 1888.) 
Oidor  affirmed,  with  4^10  costs  and  printing  disbursements. 


HoBBT  0.  EixiOTT  et  al, 
(auipreme  Cotirt,  Oenerat  Term,  Fifth  Deportment    Ootober  19, 1888.) 
D.  A.  Adams,  for  appellants.     Wm.  B,  Hobby,  for  respondent. 
Judgment  affirmed. 

Babkbb,  p.  J.,  not  sitting. 


Nblbaoh  e.  Fitch  «t  al, 
(Supreme  Court,  OenenU  Term,  Fau/rtU  Department.  Jnly,  1888.) 
Feb  Cubiam.  Whether  the  furniture,  to  recover  the  price  of  which,  leas 
some  credits,  this  action  was  brought,  was  sold  upon  the  credit  of  defendants 
as  partners,  or  upon  their  individual  credit  and  the  individual  credit  of  Me- 
Crea,  their  employe,  was,  under  the  evidence,  a  fair  question  of  fact  for  the 
jury,  whose  verdict  this  court  will  not  disturb.  The  judgment  and  order  an 
affirmed,  with  costs. 


Mandbyhxe  «.  Nbwton. 
(Supreme  Court,  General  Term,  Fifth  Deparonent.    Jvcaie  SB,  1888.) 
Ballet  ft  Waring,  for  appellant.     William  Sprague,  for  leapondent. 
Judgment  affirmed. 

Hannab  v.  Pbatt. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    June  83, 18S8.) 
L.  N.  Bangs,  for  appellant.    Rogers,  Locke  (6  Militum,  for  respondflaok. 
Judgment  and  order  affirmed. 


Wbbstbb  et  al.  «.  Wbbstbb. 
(Sttpreme  Court,  Oeneral  Term,  Fifth  DepartnmU,     Jane  M,  1888.) 
Order  affirmed,  with  $10  costs  and  disbursements. 
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In  re  Shiher. 
{Supreme  Court,  General  Term,  syth  Depcurtment.   June  9B,  1888.) 
Older  affirmed,  without  coats. 


Laot  et  al.  v.  Bohe,  W.  &  0.  B.  Oo. 
(Supreme  Court,  Oencrol  Term,  FHffh  Department.    June  IB,  1888.) 
Bdmond  B.  Wynn,  for  appellant.    L.  E.  FUkins,  for  respondentt. 
Jodgment  and  order  aflarmed. 


BOOKWELI,  O.  FETBIB. 

(Supreme  Court,  General  Term,  Fifth  Department.    Svaie  98, 1888.) 
Moaea  Shire,  for  appellant.    MUla,  Palmer  <&  iforgan,  for  reBpondant. 
Order  aflirmed,  with  $10  costs  and  disbursements. 


Palmer  v.  City  of  Bochesteb. 
(Supreme  Court,  Oeneral  Term,  Stfth  Department.    Jnna  88, 1888.) 
Walter  8.  Hti^lull,  for  appellant.    Joan  Powers,  for  reapondent. 
Order  reversed,  and  motion  denied,  without  costs. 


Bishop  v.  Johnson  et  aZ. 
(Supreme  Court,  ffeneral  Term,  Fifth  Z>ejKMtm«nt.    Jva»  98, 1888.) 
Motion  for  reargument  denied. 


OxT&Ta  V.  HuTOHiNS  et  dL 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    Snae  98, 1888.) 
John  9iUette,  for  appellant.    L.  C.  Ball,  for  respondents. 
Judgment  affirmed,  with  costs. 

Oat  et  al.  v.  Kew  York,  L.  E.  ScW.'R.Co. 
(Supreme  Court,  (ifaieral  Term,  Fifth  Department    June  98, 1888.) 
M.  B.  A  B.  M.  Bartiett,  for  appellants.    Sprague,  Morey  <t  ^pragut,  te 
respondent. 
(Jrder  affirmed. 


MoEechnib  et  ol.  v.  Boswbll. 
(Supreme  Court,  General  Term,  Fifth  Department.    June  98, 1888.) 
J.  Henry  Medcaff,  for  appellants.    H.  P.  FMd,  for  respondent. 
Order  affirmed,  with  910  costs  and  disbursements. 


Rutherford  v.  Blow. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    June  98, 1888.) 
McMaeter  &  Parkhurat,  for  appellant.    SempterA  Platatk,  for  respondent. 
Judgment  modified  so  as  to  direct  the  costs  to  be  paid  out  of  the  assigned 
«state,  and  as  so  modified  affirmed,  without  costs  of  this  appeal 
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KeNNBDT  V.  BoOHJflfl'JCB  OiTT  &  B.  B.  Oo. 

(Atprvme  Cou/n,  OeTueral  Term,  Fifth  Department.    Ootobor  H  tM.) 
Motion  to  dismisB  appeal  denied,  without  costs. 


Van  Deuskn  o.  Wilcox. 
(Supreme  Court,  General  Term,  Fifth  Department    October  IB,  188S.) 
Garlock  &  Seach,  for  appellant.    P.  C?iamberlain,  Jr.,  fbr  respondent. 
Judgment  and  order  reserved,  and  a  new  trial  ordered,  costs  to  Skbide  event. 


MAB3IN  et  <a.  V.  GiLBEBT,  Slierifl. 
Dalk  et  al.  V.  Sams. 
(Supreme  Covrt,  General  Term,  Flflh  DepartmetU.   October  19,  UB>.) 
Baker  &  Stoartz,  for  appellant.    Qruber  c£  Bard,  for  respondents. 
Judgment  reversed,  and  a  new  trial  ordered  before  anottier  referee,  costs  to 
abide  event. 


La  Towbbtte  «.  Pebbon. 
(Supreme  Covrt,  GeneraZ  Term,  Fifth  Department.    October  W,  1888.) 
F.  M.  Inglehart,  for  appellant.    Bmery  <ft  Siokmort,  tor  respondent. 
Order  affirmed. 

BABXmt,  P.  J.,  Assenting. 

SosaE  «.  Union  &  Advebtiseb  (}o. 
(Supreme  Court,  GerneraA  I^erm,  Fifth  Department    Ootober  IS,  1888.) 
EaU  (ft  Foet,  for  appellant.    C.  D.  Kiokel,  for  respondent. 
Judgment  affirmed. 

Stewabt  «.  Bates  et  al. 
(Supreme  Court,  Oenerai  Term,  Fifth  Department.    Ootobsr  19, 1888.) 
Bdtoard  Harris,  for  plaintiff.    /.  B.  Durand,  for  defendants. 
Judgment  affirmed,  with  costs. 


GossuAN  et  al.  v.  Bakes. 
(Supreme  Court,  General  Term,  Fifth  Department    Ootober  19, 1888.) 
Henry  L.  Swarte,  for  appellant.    £.  M.  Cwnminge,  for  respondents. 
Judgment  affirmed. 


Kennedt  ».  SCOVILtB. 
(Supreme  Court,  Oenerai  Term,  Fifth  Department    Ootober  19, 1888.) 
Johnson  A  CJutrles,  for  appellant.    Lorish  die  Story,  tax  respondent. 
Order  granting  new  trial  affirmed  on  opinion  of  CJobbstt,  J.,  at  circuit. 
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Gbctboh  v.  GEroncH. 

(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1888.> 
John  T.  Knox,  for  appellant.     Calvin  D.  ffudson,  for  respondent. 
Judgment  modified  by  striking  out  the  provision  for  coats,  and,  as  so  modt- 
fled,  affirmed,  without  costs. 


Homestead  Land  Svkdioatb,  Limited,  v.  Matthews. 
{Supreme  Court,  General  Term,  fifth  Department    October  19, 1888.) 
Judgment  ordered  for  plaintiff,  for  speoiflc  performance  of  the  contract  aefc 
out  in  the  submission. 


In  re  Keeoan's  Wili.. 
(Supreme  Court,  General  Term,  Fifth  Department.  October  19, 1888.) 
Motion  so  far  granted  as  to  permit  the  evidence  of  Christopher  N.  Dnnn  to 
be  taken  of  the  transaction  and  circumstances  attending  the  alleged  execution 
of  the  instrument  in  question,  purporting  to  be  the  last  will  and  testament  of 
Thomas  Keegan,  deceased,  bearing  upon  the  question  of  its  execution  and 
attestation  as  such;  and  his  evidence  may  also  be  taken  bearing  upon  the 
question  of  the  identity  of  the  instrument  so  executed  with  that  offered  and. 
admitted  to  probate;  and,  on  part  of  the  contestant,  the  further  evidence  of 
Dennis  Dempsey  and  Patrick  Donnelly  may  be  taken  bearing  upon  the  same- 
questions.  It  is  referred  to  G.  JS'.  Orcutt,  of  Hornellsville,  N.  Y.,  to  take- 
such  proofs,  and  report  the  same  to  this  court,  pursuant  to  section  2586  ot 
the  Code  of  Civil  Procedure. 


Ballard  «.  Yebala. 
{Supreme  Court,  General  Term,  Fifth  Department.    Jannafy  11, 1889.) 
Action  by  Horatio  Ballard  against  Michael  Yebala.    Judgment  for  plain- 
tifC,  and  defendant  appeals. 

Argued  before  Barker,  P.  J.,  and  Haight,  Bbadlet,  and  Dwight,  JJ. 
Judgment  affirmed.    Memorandum  by  Dwisht,  J. 


McEwEN  e.  NOBTHERM  Nbw  Yobk  MA^17P'G  Co. 
{Supreme  Court,  General  Term,  Fifth  Department.    January  11, 1889.) 
Appeal  from  judgment  on  report  of  referee. 

Action  for  damages  by  John  McEwen  against  the  Northern  New  York 
lianufacturing  Company.    Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Barker,  P.  J.,  and  Haioet,  Bradley,  and  Dwiaux,  JJ, 
Joseph  W.  Taylor,  for  appellant.    Clarence  A.  Famum,  for  respondent. 

Barker,  F.  J.  We  sustain  the  appellant's  position  that  the  answer  sets  u|» 
a  counter-claim.  The  damages  sustained  by  the  defendant  by  reason  of  the 
breach  of  warranty  were  unliquidated,  and  in  the  law  are  to  be  considered  as 
nominal  only,  in  the  absence  of  proof  that  they  were  actually  more.  No  case 
has  been  made  giving  a  history  of  the  trial.  We  have  nothing  before  us 
but  the  judgment  roll.  If  the  recitals  in  the  referee's  report  can  be  accepted 
as  presenting  the  rulings  which  were  made  by  the  referee  on  the  trial,  and  in 
such  form  and  manner  that  they  may  b'^  consiilered  by  this  court  on  this  ap- 
pesil,  no  exceptions  were  taken  thereto  by  the  appellant.  Therefore  no  legal 
question  is  presented  for  review.  The  report  states  that  the  defendant  offered 
DO  proof,  so  it  cannot  be  said  that  he  is  entitled  to  have  the  amount  of  th»  - 
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plaintiff's  recovery  diminisbed  beyond  a  nominal  sam  for  any  reason  !^>pMr- 
ing  by  the  record.  After  the  triiil  was  concluded,  neither  party  having  of- 
fered any  proof,  the  defendant  asked  the  referee  to  hold  as  matter  of  law 
that  the  answer  set  up  a  counter-claim,  and  he  refused  so  to  find,  and  the  de- 
fendant Qled  and  served  an  exception  to  such  ruling.  This  exception  is  not 
available  to  the  appellant,  as  at  the  time  the  ruling  was  made  and  the  ex- 
ception taken  the  trial  had  been  concluded;  and  if  the  referee  had  held  that 
the  answer  set  up  a  counter-claim,  as  we  think  it  did,  it  would  not  have  availed 
the  defendant  anything,  as  it  had  not  proved  any  damages  arising  from  the 
breach  of  the  contract  sued  upon;  nor  does  it  appear  that  the  defendant  at 
any  time  offered  to  prove  that  it  had  sustained  any  damage  by  recuson  of  a  non- 
performance of  the  agreement  by  the  plaintiff.  Fw  these  reasons  w«  think 
this  Judgment  should  be  oonfirmed.    AH  ooacnr. 


■md  m  Vaumu  9. 
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KoTB.    A  Btw  (*)  indlcfttes  that  the  case  referred  to  Ii  annotated. 


ABATEMENT  AND  BE> 
VIVAIi. 

Dismissal  for  want  of  jurisdiotlon,  see  Prao- 
tioe  in  Civil  Caset,  1,  3. 

Another  action  pending. 

An  action  commenced  by  service  of  a  oom^ 
plaint  on  the  sole  defendant,  where  the  sum- 
mons annexed  to  the  complaint  Improperly 
contains  the  name  of  another  jcdned  as  de- 
fendant. Is  a  bar  to  a  snseqnent  action  for  the 
same  cause,  the  summons  in  which  conforms 
to  the  complaint,  though  by  aa  indorsement  on 
the  latter  summons  this  defendant  Is  informed 
that  the  former  summons  was  attached  to  the 
complaint  served  with  it  by  aclerlcal  mistake; 
as  such  notice  does  not  amount  to  a  discontin- 
uance of  the  first  action,  which  can  be  ef- 
fected only  by  an  order  of  court.— Trow's 
Frinttng  &  Book-Binding  Ck).  ▼.  Hew  Yoric 
Book-^ding  Co.,  (City  (X  N.  T.)  69. 

ACC$OBD  AND  SATISFAC- 
TION. 
See,  also,  Pavntent. 

Snbseqaent  damageB. 

1.  Where  a  suit  for  damages  to  plalntUTs 
land,  by  diversion  of  a  stream  from  Its  chan- 
nel, is  oompromlaed  and  discontinued,  such 
settlement  u  no  bar  to  another  suit  for  dam- 
ages afterward  accruing  froukthesame  cause. 
—  Wright  v.  Syracuse,  B.  &  N.  Y.  B.  Co., 
(Sap.)  480. 

Pleading  and  proof. 

2.  Where  the  answer  in  an  action  for  the 
valne  of  services  alleges  that  plaintiff  was 
hired  to  work  for  defendant's  son,  but  f^ed 
to  perform  the  agreement  on  his  part,  and 
that  a  settlement  nad  been  had  between  the 
parties,  it  is  error  to  exclude  evidence  that 
plaintllt  refused  to  work  as  directed  by  de- 
fendant's son,  and  that  plaintiff  and  the  son 
bad  a  settlement  of  all  matters,  in  which  a  re- 
ceipt in  full  for  the  services  sued  for  was 
Kiren. — ^MoKamara  ▼.  Baboook,  (Sup.)  700. 

Accoimting. 

Between  partners,  see  PartnenMp,  6-0. 
By  executors  and  administrators,  see  Exeeur 
tors  and  AdminUtrators,  6-17. 
onardlan,  see  OMardia/n  ana  Ward,  8. 
Jni^Csdiction  of,  see  Squltu,  6> 


T.8li.Y.8. — 61 


C96i; 


Action. 

Bee  Abatemefa  cmd  Bmtoal;  CmirU;  Ltm- 
itotion  of  AetUma;  ParUes;  Pleading; 
Practice  in  OMl  Cases;  Venue  in  Oitrtl 
Cases;  Writs. 
Against  executors  and  administrators,  see 
l!xecutor»  and  jldmini«trotor«,  86-80. 

foreign  corporations,  see  CorponMims, 

88. 

husband  and  wife,  see  B.usba/nd  and 

Wife. 
For  money  retained  ly  attorney,  see  .Attor- 
ney  and  Client,  6. 
price,  see  Sale,  6-S4. 
On  bonds,  see  Bonds. 

contracts,  see  Contracts,  14-16. 
sherUt's  bond,  see  Sheriffs    and    Con^ 
stables. 
Partloolar  forms,  see  Assumpsit ;  Ejectment; 

TresxHiss;  Drover  and  Corvoersion. 
To  vacate  corporate  charter,  see  Cforpom- 
Mon«,-82. 

ADX7LTERATION. 

Milk — Jurifldiotion  of  proaeontions. 

Laws  N.  Y.  1885,  o.  188,  relating  to  offense* 
concerning  diluted  milk,  and  making  such  of- 
fenses misdemeanors,  provides  that  "courts  of 
special  sessions  shall  have  Jurisdiction  of  all 
cases  arising  under  this  ac^  "  does  not  confer 
exclusive  jurisdiction,  and  the  offense  not 
being  among  those  named  in  Code  Crim.  Proa 
1 66,  of  which  those  courts  have  exclusive  1u- 
risdlction,  a  defendant  charged  with  a  viola- 
tion of  the  act  Is  entitled  to  give  l»il,  and  to 
have  a  trial  after  Indictment  as  provided  In 
Code  Crim.  Proa  S  311.— People  v.  Austin, 
(Sup.)  678. 

ADVERSE  POSSESSION. 

See,  also,  XimitoMon  of  ActiOTU. 

Against  life  tenant. 

1.  The  title  of  a  life  tenant  of  land  in  the  ad- 
verse possession  of  another,  claiming  the  fee 
under  a  foreclosure  sale,  for  the  period  re- 
quired by  the  statute  of  limitations  to  bar  an 
action  therefor,  during  all  which  time  the  life 
tenant  was  under  no  dlsabilitv,  vests  In  the 
person  in  possession,  and  the  life  tenant  hasy 
after  that  time,  no  Interest  subject  to  grant. 

Baker  r.  Oakwood,  (Snp.)  670. 
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InoIoBure. 

2.  In  ejectment,  defendant  gave  evidence 
that  tie  and  his  grantor  had  been  in  posses- 
sion of  the  I0CU8  in  quo,  a  narrow  strip  be- 
tween plaintiff's  and  defendant's  lots,  for  the 
statutory  period,  and  had  daring  all  that  time 
maintained  a  board  fence  around  it.  Held, 
under  Code  Civil  Proo.  N.  Y.  §  872,  providing 
that  a  person  not  claiming  under  a  paper  or 
record  title  is  deemed  to  be  possessed,  inter 
■nZla,  where  the  property  "has  been  protected 
by  a  substantial  inclosure, "  that  the  question 
of  defendant's  adverse  possession  should  have 
been  submitted.— Palmer  r.  Saft,  (Super.  Ct. 
N.  T.)  260. 

AfBdavit. 

For  attachment,  see  Attaclvment,  %, 

AI.TEKATION  OF  INSTRU- 
MENTS. 

An  alteration  in  •  voucher  will  not  be  con- 
sidered to  have  been  made  after  filing,  unless 
the  evidence  establishes  such  to  be  the  fact. 
—In  re  Hughes'  Estate,  (Sur.  N.  7.  Co.)  201. 

ANIMAIiS.  ' 

Vioioua  animalB. 

In  an  action  for  injuries  from  the  bite  of  a 
horse,  plaintiff  and  another  witness  testified 
that  after  the  injury  defendant  stated  to  them : 
"I  know  that  horse  bites.  I  have  t<jld  them 
not  to  take  him  out  without  a  muzzle. "  This 
was  denied  by  defendant  and  another  wit- 
ness, and  there  was  evidence  that  the  horse 
had  never  been  known  to  bite,  oven  when 
teased,  and  that  no  muzzle  had  ever  been  used 
on  him.  Held,  that  a  judgment  for  plaintiff, 
on  the  en^und  that  the  horse  was  accustomed 
to  bite,  and  that  defendant  knew  it,  could  not 
be  sustained.— Solomon  v.  Mlllor,  (C.  F.  N. 
Y.)660. 

APPEAL. 

•^See,  also,  Certiorari;  New  TriaU 
Costs  on  appeal,  see  Costs,  14-18. 
In  contempt  proceedings,  see  Contempt,  9-11. 

criminal  cases,  see  Criminal  Law,  6. 
Who  may  appeal,  see  £«Coppei,  1;  ffuardton 
and  Ward,  2. 

When  lies. 

1.  Taking  judgment  against  one  without  no- 
tice to  him  IS  an  irregularity  which  must  be 
corrected  by  motion  m  the  court  rendering 
the  judi^ment,  and  not  by  appeal.— Hoag  v. 
Hatch,  (Sup.)  92. 

2.  An  appeal  wiU  not  be  allowed  by  the  gen- 
eral term  of  the  common  pleas  to  the  court  of 
appeals,  though  the  reasons  assigned  for  his 
decision  by  the  trial  justice  may  be  unsound, 
where  the  decision  itself  is  correct,  and  de 
pends  mainly  on  a  question  of  fact.— Steams 
V.  Hemmens,  (C.  P.  N.  Y.)  18. 

8.  An  order  settling  interrogatories  to  a  for- 
eign witness  may  be  reviewed  on  appeal  to 
the  general  term.— Thorp  v.  RUey,  (Super.  Ct. 
K.  Y.)  647. 


4.  An  order  setting  aside  an  answer  as  friv- 
olous cannot  be  reviewed  on  appeal  from  the 
judgment  rendered  thereon,  but  a  motioa 
must  be  made  belowto  set  aside  the  judgmcDt, 
and  an  appeal  taken  from  the  ruling  on  the 
motion.— Hoag  v.  Hatch,  (Sup.)  92. 

5.  A  demurrer  to  an  answer  was  overruled 
by  the  city  court  of  New  York,  the  complaint 
dismissed,  and  judgment  ordered  for  defend- 
ant and  entered  accordingly.  The  judgment 
was  affirmed  on  appeal  to  the  general  term  of 
the  city  court,  the  notice  of  appeal  not  speci- 
fying the  order  dismissing  the  complaint. 
Held,  that  the  order  cannot  be  reviewed  in 
the  common  pleas  on  appeal  from  the  general 
term  of  the  city  court,  though  specified  in  the 
notice  of  that  appeal,  as  by  Code  Civil  Proc.  $ 
8191,  an  appeal  may  be  taken  to  the  oommon 
pleas  only  from  an  actual  determination  by 
the  general  term  of  the  oity  court,  where  a 
final  judsrment  has  been  rendered,  on  an  ap- 
peal taken  to  the  general  term. — ^Richards  v. 
Brioe,  (C.  P.  N.  Y.)  841. 

Party  aggrieved. 

0.  Where jndgmentagainstdefendantlsen- 
tered  at  the  request  of  defendant's  attorney, 
defendant  is  not "  aggrieved  "  under  Code  Civ  il 
Froc.  i  1294,  giving  the  right  of  appeal  to  "a 
party  aggrieved. " — Traflam  v.  Oetman,  (Sup. ) 
807. 

7.  One  Who  has  qualified  in  another  state  as 
executrix  of  a  person  against  whom  a  jud»r- 
ment  by  default  had  been  rendered  in  Kcir 
York  before  his  death,  but  who  ha*  not  so 
qualified  In  the  latter  state,  cannot  app-'al 
from  an  order  denying  a  motion  to  reopen  the 
judgment,  not  being  a  "party,"  within  Ciile 
Civil  Proo.  %  1294.- Fhillpe  v.  liOvy,  (Super. 
Ct.  N.  Y.)  664. 

From  justices. 

8.  Where  the  answer  In  an  action  before  a 
justice  alleges  a  breach  of  contract  by  whii-U 
defendant  lost  more  than  tSO,  but  does  not  de- 
mand judgment,  or  set  up  a  counter-claim,  it 
will  be  treated  as  a  defense  merely,  and  de- 
fendant cannot  avail  himself  of  Code  Civil 
Froc  N.  Y.  S  306S,  authorizing  a  new  trial  in 
the  county  court,  "where  the  amount  of  t^■^ 
judgment  demanded  by  either  party  exceeds 
ISO."— Royce  v.  Gibbons,  (Sup.)  106. 

9.  Where  defendant,  on  judgment  bein? 
rendered  against  him  in  justice's  court,  pai 
all  costs  that  the  justice  said  were  due.  itid 
defendant  being  refused  permission  to  sec  :hd 
taxed  bill  of  costs,  his  appeal  will  not  be  u.s- 
missed  because  the  fee  due  the  justice  lur 
filing  bis  return  was  not  paid  within  the  re- 
quired time. — Mann  v.  Dennis,  (Sup.)  05. 

10.  Under  Code  Civil  Proa  N.  Y.  tit.  S,  re- 
lating to  appeals  from  justioes  of  the  pe<k<.«. 
an  appeal,  in  a  case  where  a  new  trial  caui.ji 
be  had  in  the  appellate  court,  will  not  be  di^ 
missed  because  appellant,  in  llis  notice  of  ap- 
peal, demands  a  new  trial,  but  the  appeal  wui 
be  heard  on  the  law.— KimoaU  y.  Bion,  (Super. 
Ct.  Buf.)  248. 

11.  An  objection  that  the  snmmons  was  n.it 

?roperly  served,  which  is  overruled,  the  de- 
endant  answering  over,  is  not  available  on 
appeal  to  the  county  court  for  a  new  trial,  u3- 
der  Code  CivU  Proo.  N.  Y.  %  8058,  which  pro- 
vides that  the  ja8tloa>s  retom  m  aaoh  cue 


Digitized  by 


Google 


UtUEX. 


968 


shall  contain  the  shmmons,  wlfh  the  proof  of 
serrloe,  the  pleadings,  the  proceedings  upon 
the  trial,  the  judgment,  and  a  brief  statement 
of  the  amount  and  natnre  of  the  daim  litigated, 
snoh  letam  not  embracing  objeotions  taken 
before  the  justice  to  the  process  or  its  serrioe. 
— Pearce  ▼.  Nester,  (Sup.)  790. 

Sequlsites. 

13.  Inasmuch  as,  before  the  Code  of  Civil 
Procedure  went  into  effect,  the  surrogate  did 
not  file  findings  of  fact  and  conclusions  of  law 
in  support  of  his  orders,  the  petition  of  appeal 
required  by  rule  51,  supreme  court,  briefly 
stating  the  nature  of  the  proceedings  and  of 
the  decree  appealed  from,  and  specifying  the 
parts  complained  of,  is  essential  to  an  C4>peal 
from  a  decree  in  proceedings  begun  before 
September  1, 1880,  and  is  required  by  Laws 
1881,  a.  681,  preserving  the  former  practice  in 
auch  cases.  Mere  notice  of  appeal,  as  under 
Code  Civil  Proo.  S  3674,  will  not  avail  where 
there  are  neither  findings  nor  exceptions. — 
In  re  Bayre's  Estate,  (Sup.)  888. 

13.  A  demurrer  to  an  answer  was  overruled 
ax  the  special  term  of  the  city  court  of  New 
ITorli,  and  the  complaint  dismissed  because 
defective,  and  judgment  ordered  for  defend- 
ant, on  whloh  order  indgment  was  entered. 
An  appeal  was  taken  from  the  judgment  only 
to  the  general  term,  the  notice  not  specifying 
the  order  dismissing  the  complaint.  Held, 
that  the  latter  order  was  an  Intermediate 
-order  affecting  the  final  judgment,  within  the 
meaning  of  Code  Civil  Froc.  N.  T.  {}  1801, 
1816,  requiring  the  appellant,  on  an  appeal 
from  a  final  order,  if  he  intends  to  review  the 
intermediate  order,  to  specify  it  In  his  notice 
of  appeal,  and  was  not  reviewable  by  the  gen- 
eral term.— Richards  v.  Brioe,  (C.  F.  N.  Y.) 
911. 

14.  Code  Civil  Froc.  N.  Y.  {  1803,  made  ap- 
plicable to  appeals  from  a  surrogate  by  seo- 
tiott  3575,  provides  that  where  an  appellant 
seasonably  and  in  good  faith  serves  notice  of 
appeal,  but  omits,  through  mistake  or  excusa- 
ble neglect,  to  perfect  the  appeal,  the  court  in 
or  to  which  the  appeal  is  taken  may  permit 
the  omission  to  be  supplied.  Held,  that  th& 
surrogate  may  permit  appellant  to  file  and 
serve  any  nndertaking  on  appeal,  where  he  has 
acted  in  good  faith,  and  his  omission  was 
through  excusable  neglect. — In  re  Barragh's 
Estate,  (Snr.  N.  Y.  Co.)  38a 

Beoord. 

15.  Where  the  record,  on  appeal  fo  the  gen- 
eral term  of  the  supreme  court,  contains  an 
order  of  the  county  court,  which  purports  to 
deny  a  motion  by  respondent  to  dismiss  an  ap- 
peal from  t^  justice's  court,  made  on  the 
ground  that  the  appeal  was  not  taken  in  time, 
and  no  motion  has  been  made  to  correot  the 
record,  snoh  order,  unappealed  from.  Is  oon- 
olusive  on  the  question  as  to  whether  notice 
of  appeal  was  served  in  time,  although  re- 
spondent contends  that  the  order  is  not  prop- 
erly in  tiie  appeal  book,  and  that  the  motion 
recited  in  it  was  never  made.— Ostrander  v. 
Campbell,  (Sup.)  B97. 

Behearing. 

16.  A  reargument  of  an  appeal  will  be 
j^ranted  only  when  some  question  decisive  of 


the  case,  and  dnly  submitted  by  counsel,  has 
been  overlooked,  or  the  decision  is  in  conSict 
with  an  express  statute,  or  with  a  controlling 
decision  to  which  the  attention  of  the  oonn 
was  not  CEklled.— Stearns  ▼.  Hemmens,  (C.  P. 
N.  Y.)  16. 

17.  A  resrgament  will  be  granted  where  it 
was  overlooked-  on  affirming  a  judgment  in 
favor  of  plaintiff's  right  to  redeem  from  a 
mortgage  foreclosure,  and  ordering  an  ac- 
counting, that  no  provision  was  mikde  for  al- 
lowance to  defendant  for  repairs  and  improve- 
ments, and  for  interest  paid  on  a  prior  mort- 
gaga— Taggart  v.  Wade,  (Sup.)  823. 

Review  —  Objections  not  raised  be- 
low. 

18.  The  objection  that  plaintiff,  an  assignee 
for  the  benefit  of  creditors,  did  not  prove  the 
filing  of  his  ol&clal  bond,  cannot  be  raised  for 
the  first  time  on  appeaL— Kilpatrick  v.  Dean, 
(City  Ct.  N.  Y.)  60 

19.  Plaintiff,  having  objected  to  an  appear- 
ance before  a  justice  of  the  peace  solely  on 
the  ground  that  the  attorney  was  a  minor, 
cannot  on  appeal  raise  the  objection  that  he 
was  not  authorized  to  appear  by  defendant.— 
Peck  V.  Hajres,  (Fulton  Co.  Ct.)  8»6. 

30.  An  objection  that  an  action  between  co- 
owners  of  a  water-power  to  determine  their 
rights  cannot  be  maintained  where  there  is 
no  allegation  of  an  infringement  by  one  of  the 
rights  of  another,  and  the  rights  of  the  par- 
ties are  shown  by  the  records,  and  no  suits 
are  threatened,  is  not  available  on  appeal, 
where  no  objection  is  made  below,  and  de- 
fendants allege  wrongs'  committed  by  plai  □  tiff, 
and  ask  that  the  respective  rights  of  the  par- 
ties be  determined.— Hartwell  v.  Mutual  Life 
Ins.  Co.,  (Sup.)  452. 

31.  Where  both  parties  at  the  trial  treat  the 
question  to  be  determined  as  one  of  law  only, 
it  cannot  be  alleged  on  appeal  that  a  question 
of  fact  is  involve^.— Templeton  v.  Wile,  (City 
Ct  N.  Y.)  9. 

23.  Where  evidence  is  excluded  as  not  being 
presented  at  the  proper  stage,  and  is  not  after- 
wards offered,  there  is  no  error  which  the  ap- 
pellate court  can  re^ew. — ^Merchant  v.  Jordan, 
(Sup.)468. 

23.  Where  defendants  permitted  the  trans- 
feree, without  objection,  to  testify  that  the 
order  was  a  transfer  and  bill  of  sale  to  him, 
it  cannot  be  objected,  on  appeal  that  such 
evidence  states  conclusions,  and  not  facts,- 
KUpatriok  v.  Dean,  (City  Ct.  N.  Y.)  80. 

34.  Where  the  issue  at  the  trial  is  whether 
there  was  a  contract  between  the  parties  for 
the  term  of  five  years,  the  question  whether 
there  was  a  contract  for  a  reasonable  time 
cannot  be  first  raised  on  appeal — Templeton 
V.  Wile,  (City  Ct.  N.  Y.)  9. 

35.  Where  an  order  for  tbsdellveryof  good* 
to  a  third  person  is  assented  to  by  the  ware- 
housemen, who,  in  an  action  against  them  by 
the  transferee  for  the  conversion  of  the  goods, 
require  no  proof  of  the  consideration  or  nat- 
ure of  the  transfer,  they  oannot  object,  on  ap- 
peal, that  no  snoh  evidence  was  inven. — KjOr 
Patrick  v.  Dean,  (City  Ct.  N.  Y.)  60. 

26.  Instructions  not  excepted  to  will  not  bs 
reviewed.— Richardson  v.  van  Voorhis,  (Sup.) 
599. 
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97.  On  appeal,  aooompanled  by  a  case,  to 
the  general  term  of  the  New  York  supreme 
oonrt  from  a  jndKment  entered  at  circuit  and 
from  an  order  denying  a  motion  for  a  new 
trial,  a  reversal  may  be  granted  for  an  er- 
roneous Instruction,  though  the  trial  term 
was  not  asked  to  chu«e  its  converse. — ^Wtalt- 
taker  7.  Delaware  &  H.  Canal  Co.,  (Sup.)  576. 

28.  Where  the  trial  court  assumed  withont 
objection  In  an  action  for  possession  of  leased 
premises,  that  the  lease  was  properly  exe- 
cuted by  the  landlord,  the  signature  cannot 
be  questioned  for  the  first  time  on  appeal. — 
Zink  r.  Bohn,  (Super.  Ct.  Buf.)  4. 

Beview — Questions  of  ttict. 

39.  Where  the  evidence  is  conflicting,  and 
there  is  evidence  to  sustain  the  verdict.  It  will 
not  be  disturbed.  —  Young  v.  GrilL  (Sup.) 
218;  HoBride  v.  Van  Fleet,  (C.  P.  N.  Y.)  416; 
RauBober  ▼.  Cronk,  (Sup.)  470;  Smith  v. 
Dodge,  (Snp.)  866;  Bayles  v.  Jayne,  (Sup.) 
905. 

SO.  The  conclusions  of  a  referee  on  an  Issue 
of  fact,  as  to  which  the  evidence  is  in  conflict, 
will  not  be  disturbed. — In  re  Fithian's  Estate, 
(Bur.  N.  Y.  Co.)  193;  Van  Bokkelein  v.  Ber- 
aell,  (Sup.)  833:  Pfandler  Process  Fermenta- 
tion Co.  V.  UcFnerson,  (Sup.)  609;  Tummonds 
▼.  Moody,  (Sap.)  714. 

81.  Wbere  the  testimony  before  •  referee  Is 
oonflioting,  and,  assuming  that  that  of  defend- 
ant is  worthy  of  credit,  the  clear  weight  of  the 
testimony  is  in  his  favor,  a  judgment  for  de- 
fendant will  not  be  disturbed.  —  Snyder  v. 
O'Connor,  (Sup.)  101. 

83.  Where  defendant  seeks  the  reformation 
of  an  instroment,  a  verdict  for  plaintifC  will 
not  be  distorbed  unless  it  is  against  the  weight 
of  evidence. — Crousev.  Rowley,  (Sup.)  868. 

Matters  not  apparent  of  record. 

83.  In  the  absence  of  a  certificate  by  the 
referee  that  the  case  oontains  all  the  evidence 
taken  at  the  trial,  the  court  cannot  review  his 
findings  of  fact.— Fell  v.  New  York  Locomo- 
tive Works,  (Sup.)  881;  Lake  Shore  Nat 
Bank  v.  Butler  Colliery  Co.,  (Sup.)  771. 

84.  It  will  be  presumed  that  a  question  of 
fact  was  properly  submitted  to  the  jury,  where 
the  charge  does  not  appear. — Crouse  v.  Row- 
ley, (Hup.)  863. 

85.  On  appeal  to  the  common  pleas  from  an 
order  of  the  general  term  of  the  city  court  of 
New  York,  affirming  an  order  of  the  trial  term 
granting  a  new  trial,  where  the  order  pf  the 
general  term  does  not  indicate  on  whatground 
the  order  of  the  trial  term  was  affirmed,  but 
the  evidence  is  such  that  a  new  trial  may  have 
been  granted  on  questions  of  fact,  the  order 
will  be  affirmed  without  review. — ^Powell  v. 
Lamb,  (C^P.  N.  Y.)  930. 

Harmless  error. 

86.  Where  evidence  Is  Improperly  admitted, 
bat  the  findings  of  fact  are  against  such  evi- 
dence, the  error  may  be  disregarded. — Soho- 
field  V.  Scott,  (Sup.)  496. 

87.  In  an  action  to  set  aside  a  transfer  of 
stock  by  a  deceased  person  shortly  before 
death,  deceased's  physician  was  erroneously 
allowed  to  testify  as  to  the  failure  of  de- 
ceased's memory.  Held,  that  the  court  hav- 
ing found  for  plainUft  on  the  issues,  it  cannot 


be  said  on  appeal  that  the' error  In  admtttiiif 
such  testimony  was  harmless;  as  the  ttiil 
court  might  have  placed  more  loUanoe  on  the 
testimony  of  the  physician  than  on  any  other. 
— Brigham  v.  Gott,  (Sup.)  518. 

88.  Though  Cods  Civil  Proo.  S  9011,  pro- 
vides that  judgments  by  confession  most  be 
in  writing,  signed  by  defendant,  and  filed 
with  the  justlos,  defendant  cannot  qnestion 
the  action  of  the  justice  based  on  his  verbal 
agreement  with  the  justice  made  oat  of  oooit 
that  judgment  should  be  entered  against  hio; 
section  3063  providing  that  theappellsteooon 
must  render  judgment  in  accordance  with 
justice,  disregardmg  technical  errors. — ^Traf- 
fam  V.  Qetmwi,  (Sup.)  867. 

Decision. 

89.  When,  from  an  application  of  the  law  to 
the  facts,  the  oonrt  can  arrive  at  the  exact 
amount  by  which  a  judgment  rendered  on  s 
referee's  report  should  be  modified,  tbe  esse 
will  not  be  remanded  for  a  a  new  trial,  bat  :ae 
court  will,  under  authority  of  Code  Civil  fioc 
N.  Y.  i  1817,  affirm  the  judgment  with  tbe 
modification. — Hanley  v.  Crowe,  (Sap.)  154. 

40.  On  reversal  of  the  judgment  in  a  part- 
nership aocoanting,  beoaose  of  tbe  non-aUov- 
ance  of  interest  for  which  the  partoars  had 
stipulated,  the  new  trial  will  not  oe  iimit«<<  10 
a  restatement  of  the  interest  account,  or  a  re- 
examination of  the  case  in  respect  to  that  ao- 
oount,  the  appeal  being  taken  from  all  of  Uie 
judgment  wnich  related  to  the  balance  doe.— 
Bullock  V.  Bemis,  (Sup.)  890. 

41.  Where,  on  a  former  appeal,  all  the  meas- 
ures of  relief  now  asked  for  were  folly  coa- 
sidered  and  refused,  that  disposition  must  be 
regarded  as  finaL— Evans  v.  United  Staus 
Llie  Ins.  C^,  (Sup.)  398.  , 

Appearanoe.  | 

In  jnstloe'B  oonrt,  see  JutMeea  of  tKe  Pmm,  1.      | 

ABBITRATION  AJUO  [ 

AWARD. 

Agreement  to  submit. 

A  provision  In  a  contract  for  the  conatnw- 
tlon  of  the  sewer  that  the  engineer  shaU  de- 
cide as  to  disputes  between  the  contractors  as 
to  the  manner  of  connecting  the  work,  or  ot^ 
erwise,  does  not  make  the  decision  of  the  ea- 
gineer  a  condition  precedent  to  the  right  u: 
maintain  the  action.  —  Delamater  v.  Foli. 
(Sup.)  TIL 

AKMY  AND  NAVY. 

Disoharged  soldiers,  civil  servioe  law,  see  Of 
fice  and  Officer,  8-6. 

Courts-martiaL 

1.  In  courts-martial  the  same  degree  of  rw^ 
tioularity  in  the  specifications  of  the  char::(< 
is  not  required  as  in  indictments.  Itiseno-.-.: 
if  the  cnarges  are  intelligently  expresa^. 
with  the  time  and  place  of  the  allied  zlj- 
conduct,  so  that  the  person  charged  sha.^  be 
informed  of  the  ohai^as.— People  t.  Pons. 
(Sup.)  35. 
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2.  A  court-martial  is  not  deprivod  of  Its  ju- 
risdiction to  try  an  officer  for  conduct  unbe- 
coming an  officer  and  a  gentleman,  because 
that  conduct  may  have  resulted  in  a  criminal 
offense  for  which  the  officer  has  not  yet  been 
tried.— Id. 

8.  Obtaining  two  several  advances  on  the 
faith  of  assignments  of  a  check  to  become  due 
for  uniform  allowance,  and  then  receiving  the 
«heck  from  the  adjutant  general,  and  appro- 
priating the  proceeds.  Is  conduct  "unbecom- 
ing an  officer  and  a  gentleman, "  under  Laws 
N.  Y.  1888,  c.  SS9,  S  119,  subd.  18,  providing 
that  an  officer  convicted  of  such  oondnot  may 
to  sentenced  to  be  cashiered.— Id. 


AKREST. 

See  MaUolout  ProtecuMon*,  1. 
Bxeoution  against  the  person,  see  ExeeuMon, 
12,18. 

Power  of  sheriff. 

It  is  no  ground  for  the  discharge  of  one  ar- 
rested on  a  commitment  for  contempt  that  the 
Bherifl  of  one  county  had  no  power  to  impris- 
on relator  in  another,  as  commanded  by  the 
<x)mmitment.  Though  it  would  have  oem 
more  regular  to  issue  the  commitment  to  the 
sheriff  of  the  latter  county,  who  could  have 
arrested  relator  in  any  county  of  the  state, 
rmder  Code  Civil  Proc.  N.  Y.  §  118,  permitting 
an  officer  who  has  made  an  arrest  to  convey 
tais  prisoner  through  one  or  more  counties  to 
the  place  of  imprisonment,  yet  relator,  if 
rightfully  under  arrest,  will  not  be  discliarged 
on  habeas  corpus  because  he  was  taken  by 
the  wrong  person.  He  should  simply  be  re- 
manded to  the  custody  of  the  proper  sheriff, 
as  directed  by  Code  Civil  Froo.  S  2086,  when 
the  officer  in  whose  custody  he  is,  is  not  law- 
fully entitled  thereto. —People  t.  Grant, 
<8up.)  U2, 141. 

ASSATTLT  AND  BATTEST. 

Civil  action. 

1.  Plaintiff's  evidence  showed  that,  In  s  dis- 
pute over  the  removal  of  some  property 
olaimed  by  her,  she  had  at  first  acted  on  the 
offensive,  but  that,  an  attempt  being  made  to 
strike  her  with  a  fork,  she  started  to  go  into 
the  house,  when  one  of  defendants  followed 
her,  striking  her  several  times,  the  other  de- 
fendant encouraging  the  blows.  Held,  that  a 
motion  for  a  nonsuit  was  properly  refused. — 
Kichardson  v.  Van  Voorhis,  (oup.)  599. 

2.  In  an  action  for  an  assault  by  a  landlord 
upon  his  tenant  while  attempting  to  take  pos- 
session of  some  hay,  where  a  charge  is  given 
that  under  the  lease  the  parties  were  tenants 
in  common  of  the  products  of  the  farm,  and 
that  it  was  proper  for  the  defendant  to  go 
upon  the  farm  and  take  possession  of  his  share 
cf  the  products,  but  that  he  must  do  so  peace- 
ably, a  further  instruction  that  the  products 
were  in  possession  of  plaintiff,  and  defendant 
had  no  right  to  t-ake  them  by  force,  is  not  ob- 
jectionable.—Id. 


Crlnilnal  prosecution. 

8.  To  seize  the  reins  in  front  of  the  bands 
of  the  driver  of  a  vehicle,  and  to  direct  an- 
other to  take  the  horses  by  the  beads  and  turn 
them,  the  latter  doing  so,  is  an  assault  though 
there  is  no  intention  to  wound. — People  ▼. 
Moore,  (Sup.)  169. 

Evidence. 

4.  In  a  prosecution  for  an  assault,  in  at- 


tempting to  exclude  a  tradesman  from  a  vil- 
>  built  on  private  grounds,  defendant  hav- 


lagol 


ing  given  evidence  that  in  connection  with 
the  land-owner's  reouest  that  such  tradesman 
should  be  ekduded,  statements  were  made 
showing  that  it  was  reasonable  that  another 
person  named  should  take  his  place,  the  ad- 
mission of  evidence  that  the  latter  was  a  town 
assessor  is  not  so  irrelevant  as  to  require  are- 
versaL— Id. 

6.  The  person  assaulted  may  be  asked  what 
he  understood  by  the  assailant's  remark  iii 
the  course  of  the  assault,  that  "the  easiest 
way  is  the  best,'*  and  may  testify  that  he 
thought  they  meant  to  handle  him  roughly. — 

6.  An  intention  to  wound  not  being  alleged 
by  the  prosecution,  disproof  of  it  is  inadmissi- 

ASSIGNMENT. 

Bee,  also,  Assignment  for  Benefit  of  Credit 

ors. 
Of  lease,  effect  on  covenant,  see  Landlord 

and  Tenant,  IS. 

What  Is  assignable. 

1.  An  agreement  between  two  railroad  com- 
panies, conferring  on  each  the  right  to  run  itp 
cars  over  the  tracks  of  the  other,  eacb  retain- 
ing absolute  control  over  its  road  tor  all  otbei 
purposes,  confers  no  interest  which  can  be  as 
signed  or  leased. — Brooklyn  Crosstown  R.  Co, 
V.  Brooklyn  City  R.  Co.,  (Sup.)  901. 

2.  An  allegation  in  a  complaint  by  the  as- 
signee of  a  non-negotiable  note  that  the  payee 
indorsed  and  delivered  the  note  to  plaintiff. 
Is  a  sufficient  averment  of  a  transfer  of  title 
to  the  not«,  as  achose  in  action  is  transferable 
by  delivery  without  any  formal  assignment. 
— Manheimer  v.  Levy,  (City  Ct.  N.  Y.)  ^Sa. 

Validity. 

S.  Findings  of  a  referee  that  certain  repre- 
sentations  and  statements  were  made  to  in 
duce  the  assignment  of  a  debt,  without  a  find- 
ing or  a  request  to  find  that  such  statementr 
and  representations  were  false,  do  not  show 
that  the  assignment  was  procured  by  fraud.— 
In  re  Harris'  Estate,  (Sup.)  621. 

Non-negotiable  note— Delivery. 

4.  An  executed  assignment  for  a  consider* 
tion  paid  of  the  interest  of  one  of  the  benefi- 
ciaries, purchased  under  an  agreement  be- 
tween the  holders  of  mortgage  bonds  that 
certain  persons,  therein  appmnted  as  their 
trustees,  may  purchase  the  property  at  the 
mortgage  sale,  will  be  upheld  in  equity,  though 
it  is  not  under  seaL — Cassagne  v.  Ostrander, 
(Sup.)  814. 
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ASSIQNMENT  FOB  BENSFTT 
OF  CBEDITOBS. 

See,  alM,  Compo»Mon  with  CredUon. 

VaUdity. 

1.  An  assignment  is  not  wholly  Toid  because 
invalid  in  part,  if  made  in  good  faiUi. — In  re 
Gordon,  (Sup.)  589. 

2.  Under  Laws  N.  Y.  1888,  o.  394,  requiring 
an  assignment  to  state  the  place  of  residence 
of  the  debtor,  the  business  in  whioh  he  is  en- 
gaged, with  the  place  at  which  it  is  carried 
on,  giving  the  street  and  number,  if  in  a  city, 
and,  if  not,  some  sufficient  designation  to 
identify  the  debtor,  an  assignment  omitting 
to  state  such  residence  and  place  and  kind  of 
business  is  void. — Bloomingdale  y.  Seligman, 
(C.  P.  N.  Y.)  a«. 

By  partnership. 

8.  Such  provision  applies  as  well  to  assign- 
ments by  copartnerships  as  by  individual 
debtors,  as,  by  the  general  assignment  act  of 
lt>77,  of  which  said  chapter  is  an  amendment, 
it  is  provided  that  when  words  are  used  in  the 
act  in  the  singular  number  several  persons 
shall  be  deemed  included  thereby,  nnless  oth- 
erwise stated,  or  repugnant  to  other  provis- 
ions therein. — Id. 

4.  The  fact  that  on  the  day  a  voluntary  as- 
signment for  benefltof  creditors  was  executed 
by  a  firm,  an  acconnt  of  the  firm  against  a 
person  was  applied  to  the  payment  of  a  debt 
due  such  person  from  one  of  the  partners  in- 
dividually, will  not,  in  the  absence  of  proof  of 
intent  to  defraud  creditors,  invalidate  the  as- 
signment.— Goodrich  v.  Clute,  (SUp.)  lOi* 

5.  A  partner  who  had  retired  from  the  firm 
before  its  assignment,  though  after  a  debt  on 
which  a  judgment  was  obtained  against  them 
was  contracted,  is  not  a  necessary  party  to  the 
assignment,  where  the  title  to  ttie  ilrm  prop- 
erty vested  in  tlie  remaining  members  on  his 
retirement— St.  Nicholas  Banli  v.  De  Rivera, 
(8up.)  666. 

Partial  assignment. 

6.  A  partial  assignment  ts  not  void,  though 
not  executed  as  required  by  the  general  as- 
signment act  as  it  stood  at  the  date  of  the 
irausfer.— In  re  Rordon,  (Sup.)  .589. 

7.  An  assignment  by  an  insolvent  of  part  of 
his  property,  in  trust  "for  part  of  his  creditors, 
is  valid,  no  fraud  lieing  intended. — Id. 

Fraud. 

8.  An  assignment  ostensibly  made  for  bene- 
fit of  creditors,  but  Willi  fraudulent  intent  on 
the  part  of  tlie  assignors,  may  be  avoided, 
though  the  assignee  is  not  chargeable  with 
knowledge  of  such  fraudulent  intent. — Scho- 
fleld  V.  Scott,  (Sup.)  41)6. 

9.  H.  bought  his  partner's  interest  in  a  stock 
of  goods,  paying  about  tl.yfjO.  The  goods 
were  worth  about83,lHX),  and  the  liabilitips  as- 
sumed by  H.  wore  between  tl, 500  and  ?1,800. 
It  did  not  appear  that  U.  had  any  other  prop- 
erty of  his  own,  but  there  was  evidence  of 
outstanding  accounts  due  the  firm  to  the 
amount  of  about  ?3iM).  The  referee  found  that 
H.  was  insolvent  from  the  time  of  making  the 
purchase,  but  that  such  Insolvency  was  un- 


known to  him;  and  that  ttie  transfer  to  H., 
and  a  subsequent  assignment  by  him  for  the 
benefit  of  creditors,  was  not  fraudulent,  a» 
against  creditors  of  the  firm.  SeUL,  that  the 
finding  would  not  be  disturbed  as  against  the 
weight  of  the  evidenoe.— Durfee  v.  Bump, 
(Sup.)60o. 

10.  where  a  conveyance  is  alleged  to  be 
fraudulent  with  respect  to  creditors,  the  par- 
ties to  the  conveyance  may  testify  as  to  their 
good  faitii  and  Intentions. — Id. 

11.  Evidence  that  an  assignment  waa  made 
with  the  express  object  of  anticipating  an  at- 
tachment does  not  prove  fraud. — Oulott  t. 
Redlich,  (Sup.)  835. 

Preferences. 

12.  An  assignment  for  the  benefit  of  cred- 
itors is  not  fraudulent  because  the  assignor 
prefers  certain  of  his  children  to  the  amount 
of  certain  trust  funds  belongring  to  them, 
which  came  into  his  hands  as  their  guardian, 
and  which  he  used  in  his  business.— Cohen  v. 
Moorhouse,  (Sup.)  813.* 

18.  Where  a  partner  purchased  Us  copart- 
ner's interest,  and  afterwards  assigned  for 
benefit  of  creditors,  the  assignment  is  not 
fraudulent  l>ecause  of  a  preference  in  f  avorof 
the  chief  creditor,  who  nad  loaned  money  to 
the  assignor  before  the  dissolution  of  the  firm, 
which  had  l>een  invested  in  the  firm  business. 
— ^Durfee  ▼.  Bump,  (Sup.)  605. 

Services  to  be  rendered. 

14.  An  assignment  by  an  Insolvent,  in  trost 
to  secure  the  payment  of  services  to  be  there- 
after rendered  by  one  under  no  legal  obliga- 
tion to  render  them,  is  void,  as  against  cred- 
itors of  the  assignor.— In  re  Qordon,  (Sup.) 
589. 

Constmotion. 

15.  A  provision  in  an  assignment  to  pay  rea- 
sonable costs  and  expenses  of  making  and 
carrying  it  into  effect,  means  costs  incurred 
by  the  assignee,  and  not  by  the  assignor. — 8t. 
Nicholas  Bank  v.  De  Rivera,  (Sup.)  666. 

Sale   by   assignor  —  Aigbts    of  as- 
signee. 

16.  Under  Laws  N.  Y.  1858,  o.  314,  authoriz- 
ing assignees  to  "treat  as  void"  all  transfers 
in  fraud  of  creditors,  a  fraudulent  bill  of  sals 
by  thedebtor  is  nobartotheassignee'srights, 
and,  on  a  prior  attachment  being  vacated  aft- 
er the  assignment,  the  title  passes  to  the  as- 
signee, and  is  not  disturbed  Dy  a  snbsoqnent 
seizure  by  the  attaching  creditor  nnder  valid 
process.-— Gillott  v.  Redlich,  (Sup.)  335. 

17.  An  insolvent,  shortly  after  his  assign- 
ment, sold  to  defendant,  on  credit,  groods 
which  he  had  obtained  from  the  owner  by 
fraudulent  misrepresentations,  without  pay- 
ing for  them.  Held,  in  an  action  by  the  as- 
signee to  recover  the  value  of  the  goods,  that 
defendant  could  show,  as  a  complete  defense, 
that,  under  threat  of  legal  proceedings,  he  had 
surrendered  the  goods  to  the  owner. — Rosen 
baum  V.  Lawson,  ((Sty  Ct.  N.  Y.)  857. 

Sights  of  creditors. 

18.  So  long  as  an  assignment  for  benefit  of 
creditors  stands,  attachment  creditors  cannot 
attack  as  fraudulent  judgments  confessed  by 
the  debtor  in  favor  of  other  creditors.    Tliat 
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is  the  duty  of  the  assignee.— Smith  ▼.  Payne, 
(Super,  d  N.  Y.)  826. 

Setting  aside — Fraud. 

19.  Thefaot  that  a  creditor  causes  a  verified 
Btatement  of  his  claim  to  he  presented  to  an 
assignee  for  benefit  of  creditors,  in  response 
to  a  notice  from  the  latter,  does  not  prejudice 
a  proceeding  hv  the  creditor  to  set  aside  the 
assignment  as  fraudulent.— Schofield  y.  Scott, 
(Sup.)  496. 

Parties. 

20.  The  validity  of  an  assignment  for  bene- 
fit of  creditors  cannot  be  assailed  by  attaching 
creditors  without  making  Uie  assignee  aparty. 
—Smith  T.  Payne,  (Super.  Ct  N.  Y.)  836. 

ASSOCIATIONS. 

Contracts. 

The  board  of  managers  of  an  association  au- 
thorized trustees  to  lease  to  defendant  certain 
oars  and  locomotives  for  a  term  of  10  years, 
the  rental  to  be  equivalent  to  6  per  cent,  in- 
terest on  all  certificates  of  capital  stock  of  the 
association,  and  also  a  fixed  sum,  payable 
semi-annual^,  to  be  used  in  purchasing  a  cer- 
tain series  of  the  certificates.  After  the  lease 
had  been  running  two  years,  the  trustees,  by 
author!^  of  the  ooard  of  managers,  made  a 
modified  agreement  with  defendant,  "in  be- 
half of  those  oeitltlcate  holders  *  •  *  who 
then  had  authorized,  or  should  thereafter  au- 
thorize, the  same, "  by  wtiich  the  rental  was 
reduced  from  6  to  5  per  cent.,  and  a  reduction 
made  in  the  fixed  payments.  Held,  that  the 
latter  agreement  was  not  binding,  on  non-as- 
senting holders  of  certificates. — Humphreys 
v.  New  York,  L.  E.  &  W.  R.  Co.,  (Sup.)  913. 

ASSUMPSIT. 

Money  had  and  received — Proof. 

In  an  action  for  money  had  and  received, 
plaintiff  charged  that  a  common  agent  for  both 
parties  had  turned  over  to  defendant  notes  re- 
ceived in  payment  tor  plaintiff's  goods.  On  a 
general  denial  it  was  stipulated  that  either 
party  might  read  in  evidence  entries  from  the 
other's  account  in  the  common  agent's  books, 
and  from  these  it  appeared  that  each  had  re- 
ceived from  the  agent  notes  given  in  payment 
for  the  other's  goods,  hut  which  had  received 
the  larger  amount  did  not  appear.  Held,  that 
a  judgment  dismissing  the  complaint  is  sus- 
tunable  on  the  ground  that,  in  such  an  action, 
plaintiff  must  show  that  he  is  entitled  to  the 
money  sued  for,  ex  cequo  et  boTio.- Ackerman 
T.  Cobb  Lime  C!o.,  (Sup.)  892. 

ATTACHMENT. 

See,  also,  ExecutUm;  OamUhment;  Wriia. 

Property  subject  to  levy. 

1.  The  levy  and  seizure,  under  an  attach- 
ment against  one  person,  of  the  entire  proper- 
ty of  a  firm  as  the  sole  property  of  the  debtor, 
cannot  be  justified  by  showing  that  the  debt- 
or has  an  interest  In  such  property  as  a  part- 
ner.— Zoller  v.  Grant,  (Super.  Ct.  N.  Y.)  539. 


Affidavit. 

8.  Affidavits  that  defendants  disposed  of 
their  property  with  Intent  to  defraud  credit- 
ors, stated  that  defendants  were  engaged  in 
manufacturing  cloaks;  that  they  obtained 
credit  by  representing  that  they  were  amply 
responsiole,  had  a  large  surplus,  and  coula 
soon  pay  their  debts;  tliat  it  was  no  part  of 
defendants'  business  to  sell  cloth,  but  that 
they  sold  large  quantities  at  less  than  cost 
prices;  that  they  had  very  recently  received  a 
large  payment  of  money  therefor,  and,  as  affi- 
ants beueved,  had  appropriated  it  to  their  own 
use  with  intent  to  prevent  it  from  being  applied 
to  their  debts.  Held,  fataJly  defective  as  stat- 
ing conclusions  and  inferences  based  on  sur- 
mise, without  alleging  facts  to  justify  them. 
— Eibbe  V.  Herman,  (Sup.)  853;  Oelsenberger 
V.  Same,  Id.  855;  Mitchell  v.  Same,  Id. 

Service  of  non-resident. 

8.  R.  L.  Vt.  1880,  ii  881,  1081,  provide  that 
the  summons  may  be  served  on  a  non-resi- 
dent by  leaving  a  copy  with  the  trustee- 
and  that  such  service  shall  be  as  effectual 
as  if  made  by  attachment  of  goods;  and  sec- 
tion 1406  provides  for  a  continuance  unless  th» 
justice  is  satisfied  that  defendant  has  had  suf- 
ficient notice;  and  sections  14  2, 1404, provide 
for  service  out  of  the  state,  and  that  on  such 
service,  20  days  before  the  time  to  appear,  the 
same  proceedings  may  be  had,  so  far  as  to  af- 
fect lands,  chattels,  and  credits,  as  if  defend- 
ant had  been  served  in  the  state.  Held,  that 
the  court  does  not  acquire  jurisdiction  to  ren- 
der judgment  against  a  non-resident,  by  sim- 
ply serving  a  summons  in  attachment  on  tha 
resident  debtor  without  any  notice  to  him. — 
Martin  v.  Central  Vermont  R.  Co.,  (Sup.)  82. 

ATTOBNET  AND  CLIENT. 

Action  for  services,  see  JJc/erence^l. 
Attorney's  fee  in  wUl  contest,  see  WiUa,  St. 

interest  on,  see  Interest,  1. 

Privileged  communications,  see  WUneaa,  S-1. 
Purchase  of  chose  in  action,  see  Champerty 
and  Maintenance. 

Misconduct. 

1.  Under  Code  ClvU  Proc  N.  Y.  $  8481, 
snbd.  7,  and  Rev.  St  tit  18,  c.  8,  pt  3,  author- 
izing a  surrogate  to  punish  an  attorney  for 
misconduct  by  which  the  rights  of  a  party 
may  be  injured,  a  young  and  inexperienced 
attorney  who,  at  the.  solicitation  of  his  father, 
allows  his  name  to  be  used  as  counsel  for  a 
contestant  of  a  will,  though  he  knows  the  con- 
test to  have  been  instituted  and  continued  for 
the  purpose  of  a  settlement  will  not  be  re- 
quired to  pay  costs — ^In  re  Tacke's  Will,  (Sur. 
N.  Y.  Co.)  4ai. 

2.  By  Code  Civil  Proa  N.  Y.  J  14,  a  court  of 
record  has  power  to  punish,  by  fine  and  im- 
prisonment, or  either,  an  attorney  appointed 
to  perform  a  service,  for  disobedience  to  a 
lawful  mandate  by  which  a  right  of  a  party 
to  an  action  may  be  prejudiced,  etc.  Section 
2284  declares  tliat,  where  it  is  not  shown  that 
actual  injury  has  been  produced,  a  fine  must 
be  imposed,  not  exceeding  costs  and  t250  in 
addition ;  and  by  section  i^SS,  where  it  is  yet 
In  the  power  oi  the  offender  to  perform  tha 
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duty,  he  shall  he  imprisoned  until  perform- 
ance and  payment  of  the  fine.  An  attorney 
who  was  appointed  referee  to  sell  in  mortgage 
foreclosure  was  required  by  order  to  pay  the 
surplus  to  the  tretisurer,  to  file  his  report,  and 
pay  $10  costs,  but  neglected  to  do  so.  Seld, 
that  an  order  adjudging  him  guilty  of  con- 
tempt, prejudicing  the  rights  of  a  party,  etc., 
«nd  flnmg  him  $25  and  costs,  and  directing  his 
commitment  until  payment  and  compliance 
with  the  first  order,  was  proper. — Steele  v. 
Gunn,  (Sup.)  693. 

8.  An  attorney  addressed  a  sealed  letter  to 
«  justice  of  the  city  court  of  New  York,  in 
which  it  was  stated,  in  reference  to  a  decision 
•of  such  justice,  that  "it  is  not  law;  neither  la 
it  common  sense.  The  result  is,  I  have  been 
robbed  of  $S0,  "—and  in  which  he  threatened 
to  lay  the  matter  before  the  bar  association. 
On  the  hearing  of  the  attorney  for  writing  the 
letter,  he  stated  that  he  wrote  it  hoping  the 
justice  might  review  the  matter,  and  sug^st 
a  remedy,  and  that  he  did  not  charge  the  jus- 
tice with  robbing  him,  but  that  the  justice's 
action  enabled  another  to  rob  him.  Held, 
that  the  matter  should  be  certified  to  the  gen- 
eral term  of  the  supreme  court  for  action- — 
In  re  Wilkes,  (City  Ct.  N.  Y.)  758. 

4.  The  summary  power  of  the  court  over  its 
attorneys  (as,  to  compel  them  to  pay  over 
moneys  collected)  must  be  Invoked  by  appli- 
cation in  the  original  action  in  which  the  al- 
leged misconduct  was  committed,  and  not  in 
an  action  against  the  attorneys  to  recover  for 
such  misconduct.— Graugier  v.  Hughes,  (Su- 
per. Ct.  N.  Y.)  828. 

Batention  of  money — ^Action. 

5.  An  action  at  law  is  the  proper  remedy 
for  a  client  to  recover  his  money  wrongfully 
withheld  by  his  attorney.— Saokett  v.  Breen, 
(Sup.)  478. 

Compensation. 

6.  Plaintlfl:  employed  defendants  to  Insti- 
tute two  suits,^K>ne  for  divorce  and  one  for 
recovery  of  personalty.  Plaintiff  contended 
that  the  contract  was  entire,  and  that  defend- 
ants agreed  to  prosecute  both  suits  for  $100. 
while  defendants  denied  any  agreement  as  to 
a  fixed  sum.  There  was  evidence  slightly  cor- 
roborative of  each.  Defendants  obtained  a 
settlement  of  the  property  dispute,  receiving 
♦51X1  in  money,  of  which  they  paid  plaintiff 
$100,  and  voluntarily  discontinued  both  suits. 
From  other  sources  they  received  $83  of  her 
effects.  Held  that  as,  on  plaintiff's  theory, 
defendants,  having  dismissed  the  actions, 
could  recover  no  fees,  and  that  the  jury  might 
have  found  the  $S2  to  be  a  reasonable  com- 
pensation, a  verdict  for  plaintiff  for  $400 
should  not  be  set  aside. — ^Id. 

7.  It  is  immaterial  in  such  action  whether 
plaintiff  had  deserted  her  husband,  in  the  ab- 
sence of  proof  that  the  suit  for  divorce  was 
discontinued  because  it  was  found  not  main- 
tainable.— Id. 

Iiien. 

8.  Where,  two  or  three  days  after  service 
of  summons,  defendant  paid  the  amount  de- 
manded to  plaintiff  without  the  knowledge  of 

Plaintiff's  attorneys,  such  attorneys,  on  the 
allure  of  defendant  to  answer,   may  have 


judgment  against  him  for  the  entire  amount, 
and  may  enforce  it  to  the  extent  of  the  costs 
accruing  before  the  payment  of  the  daim.— 
Gallison  &  Hobron  Co.  v.  Rawak,  (City  Ct  N. 
Y.)  802. 

9.  Code  Civil  Proo.  N.  Y.  {  66,  giving  an  at- 
torney a  lien  from  the  commencement  of  the 
action,  or  the  service  of  an  answer  containing 
a  counter-claim,  on  his  client's  cause  of  ac- 
tion or  counter-claim,  gives  a  lien  only  on  a 
cause  of  action  in  favor  of  a  defendant,  on 
which  he  might  recover  an  affirmative  judg- 
ment; and,  where  no  answer  is  filed,  a  settle- 
ment of  the  parties  cannot  be  set  aside,  and 
the  action  continued  to  judgment,  for  the 
purpose  of  protecting  the  rights  of  defend- 
ant's attorney.— Levis  v.  Burke,  (Sup.)  SS& 

BAILMENT. 

See,  also,  Carriers,  Pledge, 

Injuries  by  bailee. 

A  complaint  alleging  that  defendant  hired 
a  piano,  which  he  was  to  return  in  good  order, 
and  for  damages  to  which,  while  in  his  pos- 
session, he  was  to  be  res^nsible,  and  that  it 
was  damaged  to  a  certain  extent,  is  fatally 
defective,  in  omitting  to  alleze  that  the  hiring 
had  ceased:  that  defendant  Dad  returned  the 
piano,  or  given  the  owners  notice  to  remove 
it;  and  that  the  injury  was  done  to  it  while  in 
his  possession. — Levis  v.  Burke,  (Snp.)  88(L 

BASTAEDY. 

Costs. 

1.  Under  Code  Crlm.  Proo.  S  878,  providing 
that,  on  appeals  to  the  oonrt  of  sessions  in 
bastardy  cases,  costs  shall  be  awarded  to  the 

Srevailing  party,  the  costs  are  not  limited  to 
isbursements,  but  indnde  such  items  as  are 
taxable  on  appeals  in  civil  cases  from  justices 
of  the  peace,  under  Code  Civil  Proa  {  8073.— 
May  ham  v.  Allen,  (Sup.)  100. 

3.  Defendant  Is  not  precluded  from  recover- 
ing such  costs,  because  he  has  taxed  his  dis- 
bursements, and  the  clerk,  without  authority 
from  him,  has  entered  judgment. — ^Id. 

8.  Kor  because  the  bill  of  costs  first  pre- 
sented to  the  clerk  did  not  contain  items  ac- 
cording to  said  section,  (8078,)  the  <derk  not 
having  ttiken  the  ground  that  other  items 
shonld  be  allowed,  out  rejected  costs,  other 
than  disbursements,  altogether.— Id. 

BEXEVOIiENT  SOCIETIES. 

Mutual  benefit  insurance,  see  Inmranoe,  IS, 
16. 

Dissolation. 

1.  Code  Civil  Proa  1 941D,  provides  that  the 
directors,  trustees,  or  other  officers  of  a  cor- 
poration created  by  or  under  the  laws  of  the 
state,  may,  if  they  deem  it  beneficial  to  the 
stockholders,  apply  for  a  dissolution  of  the 
corporation.  Beotion  8431,  as  amended  by 
Laws  1884,  made  the  law  applicable  to  cor- 
porations having  members,  but  without  stock- 
holders. Seld,  that  the  secUoh  applied  to  the 
American  Dramatic  Fund  AssociaHoo,  created 
by  special  act  in  1848,  having  for  itaobjeotthe 
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constitution  and  admlalstratlon  of  a  tand  for 
the  payment  of  annuities  and  allowanoefe  to 
members  and  beneficiaries,  and  for  the  burial 
of  those  provided  for  by  its  by-laws. — In  re 
AmMlcan  Dramatic  Fund  Ass'n,  (Sup.)  798. 

2.  The  fact  that  all  the  details  reaulred  by 
the  statute  to  be  complied  with  in  the  distri- 
bution by  a  receiver  cannot  be  carried  out  In 
the  case  of  this  association  does  not  render  It 
Inapplicable,  where  those  requirements  are 
not  pertinent,  in  view  of  the  situation  of  the 
property  and  character  of  the  corporation, 
but  the  by-laws  of  the  assootation  relating 
thereto  wfll  be  followed.— Id. 

8.  Nor  is  it  any  objection  that  the  cemetery 
lots  cannot  be  sold,  and  the  proceeds  distrib- 
uted, as  the  members  may  Toluntarily  surren- 
der that  property,  and  create  a  fund  for  the 
maintenance  of  the  burial  place. — Id. 

4.  The  association  was  organized  In  1848. 
Of  the  72  members  of  which  it  was  composed, 
there  were  only  25  subscribing  members;  the 
others  annuitants,  including  9  widows  and  5 
invalids.  There  were  in  addition  86  other 
persons  entitled  to  allowances.  The  income 
of  the  association  had  so  decreased  that  no 
beneficiary  could  receive  more  than  tSS  a 
year,  and  no  portion  of  its  invested  capital 
could  be  touched.  All  of  the  79  members 
a^eed  to  the  dissolution,  but  one  afterwards 
withdrew  her  assent,  and  asked  to  have  the 
fund  transferred  to  another  association,  hav- 
ing a  wider  scope.  Held,  that  the  report  of 
the  referee  in  favor  of  the  dissolution  would 
be  confirmed.— Id. 

Bona  Fide  Purchasers. 

See  Negotiabl.e  IngtruTnentB,  4;  Sale,  25; 
Vendor  and  Vendee,  8. 

BONDS. 

See,  also,  Principal  and  Sureti/. 

Aotions — Evldenoe . 

1.  Where  there  was  no  ambiguity  in  a  bond 
sned  on  and  no  allegation  in  the  answer  that 
the  surety's  signature  was  fraudulently  ob- 
tained, evidence  to  show  why  certain  words 
wei-e  striclten  out  of  the  printed  form  before 
execution,  and  what  was  said  on  that  oooa- 
•ion,  was  broperly  excluded. — White  Sewlng- 
Maoliine  Co.  v.  Fargo,  (Sup.)  494. 

8.  In  a  bond  given  for  the  faithful  perform- 
anoe  of  his  duty  by  the  agent  of  an  insurance 
compai^,  it  was  stipulated  that  certain  books 
should  be  conclusive  as  to  his  receipt  of  pre- 
miums from  policy-holders.  Held,  that  an 
action  against  the  surety  was  properly  dis- 
missed where  such  books  were  not  introduced 
io  evidence,  and  the  only  other  evidence  as  to 
the  default  of  the  agent  was  his  accounts, 
and  certain  receipts  given  and  statements 
made  by  him;  the  agent  testifying  that  he 
bad  paid  over  every  cent  colLectecL — Metro- 
politan Life  Ins.  Co.  v.  CaUen,  (C.  F.  N.  Y.) 

BOUNDARIES. 

I7atiiral  boundaries. 

1.  A  natural  monument,  such  as  a  ditch, 
will  control  both  courses  and  distances  when 


there  is  no  question  of  its  actual  location.— 
Greenleaf  v.  Brooklyn,  V.  &  G.  I.  Ry.  Co., 
(BupJ222.* 

8.  Under  8  Rev.  St  N.  Y.  p.  8,  $  24,  fixing 
as  the  boundary  line  of  Warren  county  the 
middle  of  the  north  branch  of  the  Hudson 
river,  "and  of  the  main  stream  of  said  river, " 
to  include  the  whole  of  every  island  any  part 
of  which  is  nearer  to  the  north  or  east  shore 
than  to  the  other,  and  to  exclude  islands  any 
parts  of  which  are  nearer  to  the  south  or  west 
shore,  the  main  stream  is  the  boundary,  sub- 
ject to  such  variations  as  may  result  from  the 
presence  of  islands  in  the  main  stream,  and 
islands  not  in  the  main  stream  do  not  affect 
the  course  of  the  boundary,  whatever  their 
distances  from  the  respective  shores. — ^In  re 
Spier,  (Bnp.)  488. 

BBIDGES. 

Between  adjoining  towns  —  Bepalr. 

1.  Laws  N.  Y.  1841,  cc  85,  50,  authorizing 
the  counties  of  Warren  and  Saratoga,  through 
certain  named  commissioners,  to  build  a 
bridge  over  the  Hudson  river,  and  loaning 
them  money  for  that  purpose,  do  not  empower 
the  highway  commissioners  of  said  counties 
to  agree  that  each  shall  build  a  bridge  to  an 
island  in  the  river  so  as  to  bind  each  county, 
or  the  respective  towns  of  each  county,  to  re- 
pair or  replace  the  bridge  on  that  side  of  the 
island  next  to  its  boundary.— In  re  Spier, 
(Sup.)  4S8. 

2.  Nor  do  the  statutes  making  a  loan  to  the 
counties,  and  authorizing  them  to  levy  atax  on 
such  of  their  towns  as  they  deemed  fit  to  re- 
pay the  loan,  impose  any  liability  on  the  coun- 
ties to  repair  the  bridges,  as  such  burden 
rests  primarily  on  the  towns  each  side  of  a 
stream,  bv  virtue  of  Laws  N.  Y.  1857,  c.  689, 
and,  the  river  at  that  point  not  being  naviga- 
ble tide-water.  Laws  1880,  c.  820,  making  a 
bridge  across  such  navigable  waters  a  charge 
on  the  county,  instead  of  the  towns,  is  not  ap- 
plicable.—Id. 

8.  Under  Laws  N.  Y.  1867,  &  689,  providing 
that  the  expense  of  a  bridge  over  a  stream  be- 
tween two  towns  shall  be  justly  proportioned 
between  them,  and  chapter  88S,  providing 
that  a  bridge  for  the  maintenance  of  whicE 
two  towns  are  liable  shall  be  built  and  main- 
tained at  their  joint  expense,  the  cost  should 
be  equally  divided  between  them,  regardless 
of  their  relative  wealth  and  population. — Id. 

4.  Under  Laws  N.  Y.  1857,  o.  m,  providing 
that  when  adjoining  towns  refuse  to  rebuild 
a  destroyed  bridge  overa  stream  dividing  the 
towns,  on  application  to  compel  them  to  do  so, 
the  court  may  make  such  order  as  to  it  may 
seem  jiist,  the  towns  may,  in  a  proper  case,  be 
required  to  rebuild  such  a  bridge  on  a  high- 
way, though  it  has  been  destroyed  for  80' 
years,  and  the  stream  has  been  crossed  at 
points  a  few  hundred  feet  distant,  by  mHans, 
first,  of  a  toll-bridge,  next  of  a  fernr,  and  for 
40  years  solely  by  the  aqueduct  of  the  Erie 
canal,  which,  though  illegal,  has  been  per- 
mitted by  the  state,  as  no  discontinuance  of 
the  highway  has  been  thus  effected. — In  re 
Commissioners  of  Highways,  (Sup.)  461. 

6.  It  appearing  that  the  bridge  would  cost 
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k^O.OOO,  and  would  always  be  liable  to  destruo- 
tion  by  floods  to  which  the  oreek  is  subject, 
that  there  is  but  little  dissatisfaction  with 
the  present  mode  of  crossing,  and  that  the 
state  makes  no  objection  thereto,  the  order  of 
the  wpecial  term  refusing  the  application  will 
be  affirmed  without  prejudice  to  a  similar  ap- 
plication, if  the  rebmldmg  should  become  ex- 
pedient.— Id. 

Liability  for  defects. 

6.  In  an  action  against  a  town  for  personal 
Injuries  sustained  by  the  breaking  down  of  a 
bridge  oyer  which  plaintifl  was  riding  on  a 
heavy  traction-engine,  the  court  erred  in  re- 
fusing to  instruct  that  "it  was  not  the  official 
duty  of  the  highway  commissioners  to  so  con- 
struct and  mamtain  the  bridge  in  question  as 
to  insure  the  safety  of  persons  passing  over 
it  in  a  manner  involving  peculiar  and  special 
danger  arising  from  the  unusnal  way  and 
method  of  construction  and  manner  of  loco- 
motion of  the  vehicle  nsed  in  passing  over 
tt;"  and  in  refusing  to  instruct  that  if  the 
engine  was  unusual  and  extraordinary  in 
ivelght,  construction,  etc,  and  produced  un- 
Dsual  strain  on  the  bridge,  plaintifT  assumed 
aU  risks,  and  could  not  recover,  though  the 
bridge  may  have  been  imperfect  and  defect- 
ive.—Clapp  T.  Town  of  Ellington,  (Sup.)  616. 

Brokers. 

Bee  Wacton  and  Broken. 

CARBIEBS. 

See  H&ne  and  Street  RaUroadg;  RaUroad 
Companies. 

Interstate  oommeree  act — ^Pooling. 

I.  Section  5  of  the  interstate  commerce  act, 
(Act  Cong.  Feb.  4,  1887,)  prohibiting  railroad 
companies  from  entering  into  agreements  for 
pooling  freights  or  dividing  their  earnings, 
does  not  invalidate  a  contract  between  two 
railroad  companies,  whose  lines  of  road  are 
parallel,  by  which  naturally  tributary  terri- 
tory is  preserved  to  each,  within  which  it 
shall  prosecute  the  work  of  extending  its 
branch  lines,  etc,  without  interference  with 
or  from  the  other,  although  it  may  prevent 
certain  pooling  provisions  therein  from  being 
operative. — Ives  v.  Smith,  (Sup.)  ftio. 

Of  goods — ^Delivery. 

3.  Where  a  carrier  is  employed  to  carry  a 
parcel  of  clothes,  with  instructions  to  bring 
back  the  goods  if  they  are  not  paid  for,  and 
the  person  to  whom  they  are  sent  retains  a 
portion  of  the  goods,  and  returns  the  others, 
sending  a  check  for  those  retained,  the  sender 
cannot  refuse  to  receive  the  goods  returned, 
and  the  check,  and  sue  the  carrier  for  the  val- 
ue of  the  whole  parcel,  or  for  damages,  where 
it  does  not  appear  that  the  check  was  not  for 
the  full  value  of  the  goods  retained. — Felber 
V.  Manhattan  Dist.  Tel.  Co.,  (C.  P.  N.  Y.)  116. 

3.  In  an  action  for  the  value  of  certain  fur- 
niture delivered  to  defendant  for  carriage,  it 
appeared  that  plaintiff's  husband  .delivered 
the  goods  and  took  the  receipt,  which  he  gave 
toplaintift.    When  the  goods  reached  their 


destination  they  were  delivered  to  a  car-mau, 
who  produced  the  receipt,  it  having  bcea 
given  him  by  plaintiiTs  husband.  The  goods 
were  taken  to  a  sales-room,  and  exposed  tor 
sale,  where  plaintiff  saw  them,  and  made  no 
olneotion.  The  goods  were  sold,  and  plaiD- 
tiff's  husband  got  the  money.  He  had  sold 
other  goods  through  the  same  salesman  b; 

Elaintiff's  authority,  and  on  one  occasion,  in 
is  presence,  she  asked  for  the  proceeds  of 
the  sale.  Plaintifl  testified  that  she  did  not 
give  the  receipt  to  her  husband,  and  that  she 
thought  the  sales-room  Was  a  railway  store- 
house. Held  not  sufficient  evidence  to  su>- 
tain  a  verdict  for  plaintUL— Reynolds  v.  Mew 
York  Cent.  &  H.  K.  R.  Co.,  (Sup.)  831. 

4.  An  express  company  tendered  a  package 
to  the  consignee  at  her  place  of  business,  and 
she  refused  to  accept  it  or  pay  the  charges,  on 
the  ground  that  she  had  never  authorized  iU 
purchase.  Afterwards  the  consignee's  daugh- 
ter called  at  the  express  office,  and  ordered 
the  package  sent  to  her  mother's  place  of  busi- 
ness, but  her  authority  was  not  shown.  The 
package  was  taken  back  to  the  consignee's 
place  of  business,  and  delivered  to  one  W., 
who  was  in  the  place  of  business,  but  no  ques- 
tions were  asked  as  to  his  authority  and  he 
receipted  for  the  same  in  his  own  nune.  No 
authority  in  W.  to  accept  the  package  for  the 
consignee,  or  circumstances  from  which  it 
might  be  inferred,  was  shown.  Held,  that 
the  express  company  was  liable  to  the  con- 
signor for  its  loss.— Nebenxahl  v.  Fargo,  (G. 
P.  N.  Y.)  989. 
Loss. 

6.  Evidence  that  the  president  of  an  express 
company  admitted,  on  demand  being  made  to 
him  for  plain tUTs  trunk,  that  the  trunk  bad 
been  in  the  company's  pcesesslon,  is  admissi- 
ble, in  an  action  to  charge  it  for  the  loss  of 
the  trunk. — ^Harnett  v.  Westcott,  '(Super.  Ct. 
N.  Y.)  7. 

6.  A  corporation  which,  though  organized 
nnder  Laws  N.  Y.  184s, "for  the  incorporation 
and  regulation  of  telegraph  companies, "  has 
in  its  service  messengers  to  deliver  parcels 
for  those  who  may  so  employ  it.  Is  liable 
for  a  loss  occasioned  by  the  delivery,  by  its 
messengers,  of  a  parcel  contrary  to  the  in- 
structions of  the  sender. — Feiber  v.  Manhat- 
tan Dist.  TeL  Co.,  (C.  P.  N.  Y.)  118. 

Conneotuig  lines. 

7.  Defendant  agreed  with  plaintiff  to  trans- 
port potetoes  over  its  railway  to  New  York, 
and  there  to  deliver  them  to  a  steamer  for 
Belfast.  Its  agent  knew  the  importance  of 
the  arrival  of  the  potatoes  at  Belfast  in  time 
for  the  seed  market.  No  steamer  or  line  of 
steamers  was  designated  for  shipment,  but 
defendant  received  the  freight  money  for  the 
entire  distance,  and  agreed  to  forward  tbem 
with  reasonable  dispatoh.  It  was  not  to  bo 
liable  for  negligence  or  delay  beyond  its 
route.  The  potatoes  were  in  New  York  near- 
ly a  month,  when  they  were  shipped  on  the 
first  vessel  clearing  direct  for  Belfast,  vrhira 
they  arrived  too  late  for  market,  and  badly 
damaged  by  delay.  During  this  tLme  vessels 
sailed  weekly  from  New  York  to  Liverpocil 
and  Glasgow,  some  of  which  toa<died  at  B^-i- 
fast  on  returning;  bat  very  few  vessela  ever 
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cleared  for  Belfast,  owing  to  the  slight  traf- 
fic to  that  port,  and  In  some  cases  goods  were 
tnkDsferred  from  Liverpool  to  Belfast  ves- 
sels. Plaintiff  offered  to  prove  a  visual  oos- 
tom  to  ship  Belfast  freight  by  Liverpool  and 
Glasgow  vessels,  and  that  it  was  universally 
praotioed  by  forwarders  in  New  York  with 
the  olass  of  goods  in  question.  Held,  that 
such  evidence  tended  to  show  negligence  in 
the  defendant  in  forwarding,  and  was  admis- 
sible.—McKay  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  (8np.)  708. 
Of  passengers— Personal  Injuries. 

8.  A  verdict  in  favor  of  a  father  for  loss  of 
services  of  his  son  will  not  be  disturbed 
where  it  appears  that  the  son,  who  was  18 
years  of  age,  jumped  upon  a  moving  train  of 
defendant,  from  which  he  was  caused  to  fall 
and  be  injured  by  an  employe  throwing  water 
in  his  face  while  the  train  was  in  motion. — 
Clark  V.  New  York,  L.  B.  &  W.  R.  Co.,  (Sup.) 
607. 

0.  A  refusal  to  charge  that.  If  the  water 
was  thrown  without  knowledge  on  the  part 
of  the  employe  that  any  boy  was  on  the  ca- 
boose, pUuntlfl  could  not  recover,  is  not  er- 
ror, when  followed  by  a  charge  that,  if  the 
employe  did  not  know  or  suspect  that  a  boy 
was  there,  defendant  would  not  be  responsi- 
ble.—Id. 

10.  In  an  action  for  injuries  received  in 
alighting  from  a  street  car,  a  verdict  for 
plaintiff  cannot  be  sustained  where  the  only 
ground  alleged  in  support  of  it  is  evidence  of 
a  defect  in  uie  car  step,  and  plaintiff  testifies 
that  he  looked  at  the  step  and  saw  nothiujg 
wrong,  and  numerous  witnesses  agree  that  it 
was  not  defective. — Hitchcock  v.  Brooklyn 
City  R.  Co.,  {8up.)218.» 

11.  Evidence  that  defendant's  street  car 
was  being  driven  very  rapidly,  and  ran  into 
the  end  of  a  van  drawn  by  horses  which  had 
crossed  the  track,  that  the  accident  happening 
at  midday,  and  waen  there  was  no  obstruction 
ia  the  street,  and  that  plaintiff,  a  passenger, 
was  free  from  negligence,  will  sustain  a  ver- 
dict in  his  favor,  for  injuries  received  by  the 
collision.— Franklin  v.  Forty-Second  St.  &  Q. 
&  P.  R.  Co.,  (Sup.)  828.* 

CEMETEBXES. 

Denominational — Bight  of  burial. 

1.  A  person  purchasing  the  right  of  inter- 
ment in  a  Roman  Catholic  cemetery  acquires 
It  sabject  to  the  condition  that  the  person  for 
whom  it  is  exercised  shall  have  died  in  com- 
munion with  the  Roman  Catholic  Church. — 
McOuire  v.  Trustees  of  St.  Patrick's  Cathe- 
dral, (Sup.)  781. 

Conveyance  of  lots. 

2.  No  formal  deed  is  necessary  to  confer 
the  exclusive  right  to  the  use  of  a  lot  in  a 
oemeteiy  for  burial  purposes.  Oral  permis- 
sion is  sufficient. —Cbnger  v.  Treadway,  (Sup.) 
152. 

8.  Defendant's  family  used  a  lot  for  burial 
purposes,  without  objection,  for  over  20  years, 
eravestones  being  erected,  marked  with  the 
uiitlala  of  the  family,  the  manager  of  the 
cemetery  association  recognizing  tbeir  right, 


and  a  memorandum  of  the  sale  of  the  lot  to 
defendant  was  shown  in  the  manager's  hand- 
writing. Held,  that  a  sale  to  defendant  of 
the  right  to  use  such  lot  was  sufficiently 
shown.— Conger  v.  Weyant,  (Sup.)  168. 

CEBTIORABI. 

Wlien  lies — Bemedy  by  appeal. 

1.  Ai^  order  made  by  a  county  judge  in 
habeas  corpus  proceedings,  discharging  a 
prisoner  from  custody,  cannot  be  reviewed  on 
certtorort,  under  Code  Civil  Proc.  N.  Y.  tit.  5, 
c.  12,  providing  for  appeals  from  orders  made 
in  special  proceedings;  section  20.58  providing 
that  an  appeal  may  be  taken  from  a  final  or- 
der made  upon  the  retam  of  the  writ  of  twr 
beas  corpus  Us  discharge  or  to  remand  a  pris- 
oner; and  section  2122  providing  that  cerM- 
ora/fi  cannot  issue  to  review  a  determination 
which  can  be  adequately  reviewed  by  an  ap- 
peal.— People  V.  Iiicker,  (Sup.)  792. 

Application — Time  of  making. 

2.  Code  Civil  Proc  N.  Y.  %  2125,  prescribes  a 
four-months  limitation  for  certiorari,  and  sec- 
tion 2126  extends  this  to  twenty  months,  where 
the  relator  is  imprisoned  on  a  criminal  charge, 
or  in  execution  upon  conviction  of  a  criminal 
offense,  etc.  Held,  that  one  who  is  out  on 
bail  during  the  four  months  following  the  find- 
ing of  an  indiotment  is  not  entitled  to  the  ex- 
tension allowed  by  section  2126.— People  v. 
City  of  New  York,  (Sup.)  141. 

CHAMPERTY  AND  MAIN- 
TENANCE. 

Purchase  of  bond  by  attorney. 

The  court  having  refused  to  charge  that.  If 
plaintiff  took  the  bond  in  suit  as  coUatoral 
for  a  loan,  the  transaction  is  not  within  the 
statute  forbidding  an  attorney  to  purchase  a 
chose  in  action  for  the  purpose  of  suing  on  it, 
the  charge  that  the  transaction  was  within 
the  statute  unless  the  bond  was  talien  with- 
out any  intention  of  suing  is  misleading,  aa 
the  statute  Is  not  violated  unless  the  purchase 
is  made  with  the  primarv  inteqt  of  suing. — 
West  V.  Kurtz,  (C.  P.  N.  Y.)  14. 

CHASITIES. 

Bequests  to  charitable  uses. 

1.  A  bequest,  in  trust,  to  devote  the  sum  to- 
such  charitable  uses  as  the  legatee  might 
deem  fit  aud  proper,  is  void  for  unoertainty 
In  the  beneficiaries  and  in  the  object  of  the 
trust. — Wetmore  v.  New  York  Institution  for 
the  BUnd,  (Sup.)  179.» 

2.  A  bequest  to  the  executor  for  having 
masses  said  for  the  repose  of  testator's  soul 
is  void.  Following  Holland  v.  Alcock,  lOS  N. 
Y.  812,  19  N.  E.  Rep.  805.— In  re  Schwartz's 
Will,  (Sur.  Kings  Co.)  184;  In  re  McEvoy'a 
Estate,  (Sur.  Westchester  Co.)  207.* 

8.  Testatrix  made  a  bequest  to  the  "New 
York  Blind  Asylum. "  There  was  no  such  in- 
stitution, but  the  New  York  Institution  for 
the  Blind,  incorporated  in  1831,  was  originally 
intended  as  a  school  for  the  blind  only,  but  by 
statute  afterwards  received  indigent  blina^ 
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and  was  called  an  "asylum"  In  common  par- 
lance, and  by  an  act  amendatory  of  its  charter, 
and  its  building  was  well  known.  In  1869,  the 
Society  for  the  Relief  of  the  Destitute  Blind 
of  the  City  of  New  York  and  Vicinity  was  in- 
corporated. It  was  also  called  an  "asylum," 
and,  just  before  testatrix  made  her  will,  her 
attention  had  been  called  to  the  society  by  the 
annual  report  and  fair  tickets  being  mailed  to 
her.  It  was  but  little  known  to  the  public  at 
large.  Members  of  testatrix's  own  church 
founded  the  society,  but  she  apparently  be- 
queathed as  liberally  to  institutions  of  other 
churches  as  her  own.  She  expressed  a  desire 
to  aid  the  "poor  blind^"  but  mentioned  no  par- 
ticular Institution.  Held,  that  the  Institu- 
tion was  Intended  as  the  legatee.— Wetmore 
V.  New  York  Instltntioii  for  the  Blind,  (Sup.) 
1T9. 

4.  On  accounting  by  the  executor,  the  con- 
testant haying  classed  $500,  attempted  to  be 
devoted  to  the  saying  of  masses,  with  the 
charges  for  burial,  amounting  to  $300,  his  ob- 
jection that  the  expenditure  of  the  $800  is 
"unauthorized  in  law,  exorbitant,  and  not 
justified, "  is  sufficient  to  raise  the  question  of 
the  invalidity  of  the  bequest  for  masses. — In 
re  MoEvoy's  Estate,  (Sur.  Westchester  Co.) 
207. 

5.  A  will  devised  realty  and  personalty  to 
the  use  of  A.  for  life,  with  directions  to  the 
executors  to  use  the  principal  if  necessary  for 
A.'s  support,  if  the  interest  should  prove  in- 
sufBctent,  and  provided  further  that  testator's 
daughter  should,  if  in  need,  have  the  use  of 
the  estate  with  a  remainder  to  said  daughter 
and  husband  for  their  respective  lives,  re- 
mainder toa  charitable  society  in  fee.  Under 
Laws  N.  Y.  18«50,  c  860,  providing  that  a  de- 
vise to  a  charitable  or  other  society  shall  not 
be  valid  as  to  more  than  one-half  of  the  testa- 
tor's estate,  the  values  of  the  estate  and  of  the 
ultimate  remainder-man's  interest  are  found 
as  foUows :  From  the  whole  cash  value  of  the 
estate  deduct  the  widow's  dower  in  the  real 
estate ;  half  the  residue  is  the  most  that  can 
be  held  by  the  society.  From  the  whole  cash 
value  of  the  estate,  less  the  dower,  deduct  the 
present  worth  of  the  life-estates ;  the  sum  left 
is  the  cash  value  of  the  remainder,  to  which. 
If  not  greater  than  the  half  of  the  cash  value 
of  the  estate  already  calculated,  the  society  is 
entitled.— In  re  Stiles'  Estate,  (Sur.  Orleans 
Co.)  137, 

CHATTEL  MORTGAGES. 

See,  also.  Fraudulent  Conveyances;  Mort- 
gages; Pledge. 

Validity — Mortgagor's  possession. 

1.  A  provision  in  a  mortgage  that  the  mort- 
gagor is  to  remain  in  possession  until  default, 
docs  not  constitute  him  the  agent  of  the  mort- 
gagee so  as  to  render  the  mortgage  void  on 
the  sale  of  any  of  the  goods,  or  require  the 
goods  sold  to  be  credited  on  the  debt. — Simis 

V.  Hodge,  (Sup.)  aas. 

Bale  of  mortgaged  goods. 

2.  In  an  action  for  the  wrongful  levy  of  an 
attachment  on  goods  mortgaged  to  platntifF, 
evidence  that,  after  the  mortgage  was  made, 


the  mortgagor  Instructed  Ms  clerks  not  to 
sell  any  of  the  goods,  and  that  they  did  not 
sell  any  of  them,  is  admissible  as  part  of  the 
res  gestce. — Id. 

Civil  Service  Law. 

See  Office  and  Officer. 

OLERK  OF  COXTRT. 

Powers — Adjournment 

By  the  provisions  of  Code  Civil  Proa  relat- 
ing to  summary  proceedings  to  recover  pos- 
session of  real  property,  no  express  power  of 
adjournment  Is  given  to  clerks  of  district 
courts  in  New  York  city.  Laws  1882,  o.  410, 
I  1858,  (consolidation  act,)  provides  that  "if 
upon  the  return  of  the  precept"  in  such  pro- 
ceedings, "or  upon  an  adjourned  day,  the  jus- 
tice is  unable  by  reason  of  absence  *  ♦  •  to 
hear  the  cause,  and  it  is  not  adjourned  by  the 
clerk  in  acoordanoe  with  section  1293, "which 
is  a  re-enactment  of  Laws  1857,  c.  344,  i  6, 
(giving  the  clerk  power  to  adjourn  actions  in 
the  absence  of  a  justice,)  a  justice  of  another 
district  may  act.  This  section  135S  is  a  re- 
enactment  of  Code  Civil  Proc.  g  2339,  contain- 
ing similar  provisions,  except  that  no  refer- 
ence is  made  to  adjournment  by  the  clerk. 
Section  2143  of  the  consolidation  act  provides 
that  certain  sections  of  the  act,  including  sec- 
tion 1858,  shall  not  be  construed  as  making 
any  new  enactment,  or  as  amending  any  pro- 
vision of  the  Code.  Held,  that  it  sufflcienily 
appears  that  the  legislature  Intended  tbai 
clerks  should  have  the  same  power  of  ad  j  ou  ra- 
ment  In  summary  prooeedlngs  as  in  other  ao- 
tlons.— Deutermann  v.  NUson,  (C  P.  N.  Y.) 
118. 


COMPOSITION  WITH  OBED- 

ITORS. 

See,  also,  AsstgnmerU  for  BenejU  <>f  Cred- 
itors. 

Belease  of  joint  debtor. 

Code  Civil  Proc.  N.  Y.  i  1943,  provides  that 
a  joint  debtor  may  make  a  separate  oompo«i- 
tioD  with  his  creditor,  the  latter  "to  execute 
to  the  compounding  debtor  a  release  of  the 
Indebtedness  or  other  instrument  exonerat- 
ing him  therefrom. "  Heici,  that  a  receipt  to 
one  of  two  joint  and  several  debtors,  acknowl- 
edging the  payment  of  money,  and  stating 
that  it  constitutes  the  payer's  "one-half  of 
our  account"  against  the  joint  debtors,  does 
not  purport  to  exonerate  such  payer  from  lia- 
bility, within  the  meaning  of  the  sUtate,  and 
such  effect  cannot  be  given  to  the  receipt  by 
evidence  aWuTidc— Abbott  T.  Royce,  (Sup.) 
503. 

Conflict  of  Lia-WB. 
Lex  loci  ctmtractus,  see  ExempttonM. 

CONSPHtAOY. 

Indictment. 
1.  An  indictment  tfhargtng  a  eonaplra^  to 

destroy  the  business  and  property  of  a  certain 
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oorporatloii,  and  setting  forth  the  means 
asroed  to  be  used  to  accomplish  that  end, 
onarKea  "but  one  orime,  and  in  one  form, "  as 
reqnired  by  Code  Crim.  Proc.  i  278,  though 
the  means  enumerated  inTolve  the  oommu- 
Bion  of  yarions  crimes. — People  ▼.  Evereat, 
(Sup.)  eia. 

5.  It  ii  not  necessary  to  prove  that  the  de- 
fendaota  committed  all  the  unlawful  acts 
which  it  is  charged  that  they  conspired  to 
commit  for  the  acoompUahmeut  of  the  object 
of  the  oonspiraoy. — Id. 

CONSTITUnONAIi  LAW. 

Right  to  rote,  see  EUcUong  and  Voters,  1. 

Title  of  law. 

1.  The  title  of  a  curative  statute,  "An  act  to 
ratify  and  confirm  certain  proceedings  of  the 
board  of  trustees  of  the  Tillage  of  F, "  -which 
ratifies  an  assessment  originally  invalid  be- 
cause the  petition  for  the  improvement  was 
not  signed  by  a  sufficient  number  of  property 
owners,  is  suffloient. — People  v.  Wilson,  (Hup.) 

sae. 

Due  process  of  law. 

2.  Under  Const.  TJ.  S.  amend.  14,  prohibit- 
ing a  state  from  depriving  any  person  of  prop- 
erty without  due  process  of  law,  a  court  ao- 
quires  no  jurisdiction  of  a  defendant  in  an  ac- 
tion in  which  no  attempt  to  give  him  notice  is 
made,  except  by  service  upon  his  debtor  on 
attachment  of  the  debt. — Martin  v.  Central 
Vermont  R.  Co^  (Sup.)  83. 

&  Laws  N.  T.  1874,  c.  446,  provides  that  no 
person  shall  be  confined  as  a  lunatic  except 
on  the  sworn  certificate  of  two  physicians  to 
the  fact  of  his  insanity,  after  a  personal  ex- 
amination, and  that  such  oonflnement  shall 
not  be  for  more  than  five  days,  unless  a  Jndge 
of  a  court  of  record  shall  approve  the  oertifl- 
oste.  The  judge  may  take  proofs  as  to  the 
question,  or  oaU  a  iury  to  determine  it,  and 
an  appeal  with  trial  by  jury  lies  from  his  or- 
der. Beld,  that  the  oonflnement  pending  the 
proceedings,  and  previous  to  a  discharge  on 
appeal,  is  not  a  deprivation  of  his  liberty  with- 
out due  process  of  law  or  the  judgment  of  his 
peers. — Ayers  v.  Russell,  (Sup.)  888. 

Taxation. 

4.  Laws  N.  Y.  1888,  c.  11^  relating  to  reas- 
sessment of  city  taxes  in  the  city  of  Brook- 
lyn, is  constitutional.  Following  Terrill  v. 
Wheeler,  8  N.  Y.  Supp.  86.— Kelly  ▼.  Wheeler, 
(Sup.)  289. 

6.  Laws  N.  Y.  1888,  c.  114,  relating  to  the 
settlement  of  arrears  of  taxes  in  Brooklyn,  is 
not  unconstitutional  because  it  does  not  re- 
quire tiiat  the  notice  of  reassessment^  etc, 
snaU  give  the  description  of  each  parcel,  and 
the  name  of  the  owner.  The  legislature  has 
the  power  to  determine  what  notice  shall  be 
anfDcient.  —  Lamb  v.  Connolly,  (City  Ct. 
Brook.)  252. 

6.  For  the  same  reason,  the  act  is  not  un- 
constitutional, because  the  advertisement  of 
■ale  under  it  is  not  required  to  designate  the 
property  by  block  and  lot  numbers. — Id. 

7.  Laws  N.  Y.  1888,  o.  114,  enOtled  "An  act 
concerning  the  settlement  and  collection  of 


arrearages  of  unpaid  taxes,  assessments,  and 
water-rates  In  the  city  of  Brooklyn,  and  im- 
posing and  levying  a  tax,  assessment,  and  lien 
in  lieu  and  instead  of  such  arrearages,  and  to 
enforce  the  payment  thereof, "  recites  that  the 
validity  of  such  unpaid  assessments,  etc.,  has 
been  questioned  by  reason  of  irregularities  in 
the  procedure,  authorizes  the  board  of  assess- 
ors to  determine,  as  to  each  parcel  of  land  pre- 
viously assessed  and  in  arrears,  how  much  of 
such  arrearages  should  be  reassessed  against 
each  parcel,  and  provides  for  the  publication 
of  notice  by  the  board  to  all  persons  interested 
to  file  their  objections.  Beld,  that  the  act  is 
not  unconstitutional,  in  that  it  does  not  pro- 
vide for  an  apportionment,  or  in  that  it  re- 
quires a  levy  for  city  taxes  upon  a  portion  only 
of  the  city.  Following  Spencer  v.  Merchant, 
8  N.  E.  Kep.  683,  8  Sup.  Ct.  Rep.  921.— Id. 

Civil  service  law. 

8.  Compelling  an  applicant  for  the  offloe  of 
street  inspector  to  comply  with  the  oivil  serv- 
ice rules  of  the  city  of  Buffalo  is  not  requiring 
an  additional  test,  within  the  meanmg  of 
Const.  N.  Y.  art.  12,  {  1,  providing  a  form  of 
oath  to  be  taken  by  judicial  and  executive  of- 
ficers, and  declaring  that  "no  other  oath,  deo- 
laration,  or  test  shall  be  required  as  a  qualifi- 
cation for  any  office  of  pubhc  trust. " — Rogers 
T.X;ity  of  Buffalo,  (Sup.)  671,  674. 

CONTEMPT. 

Violation  of  injunction,  see  Injunction,  8. 

What  oonstitates. 

1.  PUdntUr,  her  attorney,  and  sureties  on  an 
undertaking  for  the  arrest  of  defendant,  are 
guilty  of  contempt  where  they  have  imposed 
upon  the  court  in  procuring  the  acceptance  of 
the  undertaking  with  worthless  sureties.— 
Foleyv.  Stone,  (Sup.)  288. 

2.  Where  an  order  appointing  a  referee  in 
snpplementary  proceedings,  and  requiring  the 
judgment  debtor  to  appear  before  him,  and 
submit  to  an  examination,  is  not  served  on 
the  debtor  as  required  by  Code  Civil  Proo.  N. 
Y.  i  2452,  the  referee  acquires  no  jurisdiction ; 
and  it  is  not  a  contempt  of  oonrt  for  a  wit- 
ness, summoned  to  testify  on  behalf  of  the 
creditor,  to  refuse  on  that  ground. — ^People  ▼. 
Warner,  (Sup.)  768. 

8.  An  order  adjudging  defendant  in  con- 
tempt for  refusal  to  deliver  certain  property 
to  a  receiver  in  supplementary  proceedings  » 
void  where  it  is  shown  that  title  to  the  prop- 
erly is  in  dispute.— Gallagher  v.  CNeiL  (City 
Ct.  N.  Y.)  126. 

FuniBhinent. 

4.  Where  a  judgment  debtor,  after  service 
of  an  order  restraining  him  from  disposing  of 
his  property,  pays  out  sums  exceeding  the 
amount  of  the  judgment  and  costs  of  supple- 
mentary proceeding,  he  is  guilty  of  contempt, 
and  an  order  to  pay  a  fine  of  the  amount  of  the 
judgment  and  costs,  and,  on  default,  directing 
a  warrant  of  attachment  to  issue,  is  proper. — 
Lippert  V.  Olejniczak,  {Super.  Ct.  Buf.)  6. 

5.  Where  there  is  no  proof  of  loss  to  credit- 
ors, an  order  committing  defendant  for  re- 
fusal to  deliver  property  to  the  receiver,  ap- 
pointed in  supplementary  proceedings,  unUl 
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he  pay  a  fine  of  tSOO,  is  erronecms,  ainoe, 
under  Code  Civil  Proc.  N.  T.  §  2284,  a  court 
can  summarily  fine  a  party  for  misconduct 
only  to  the  amount  of  $250  and  costs. — Gal- 
lagher T.  O'Neil,  (City  Ct.  N.  Y.)  136. 

6.  An  order  of  arrest,  obtained  on  a  worth- 
less undertaking,  having  been  set  aside  and 
judgment  recovered  on  the  undertakintr,  the 
parties  in  contempt  will  be  punished  by  an 
order  requiring  them  to  pay  the  amount  of  the 
judgment  or  be  imprisoned. — Foley  ▼.  Stone, 

(Sup.)  ass. 
Commitment. 

7.  A  commitment  for  contempt,  being  ex 
parte  and  issuable  without  notice,  may  be 
made  by  any  justice  of  the  supreme  court 
holding  a  term  in  any  part  of  the  state — 
People  V.  Grant,  (Bun. )  142, 144. 

8.  Under  Code  Civil  Proo.  J  2285,  providing 
that  where  the  contempt  consists  of  an  omis- 
•ion  to  perform  an  act  or  duty,  the  order  and 
the  warrant  of  commitment,  if  one  be  issued, 
must  specify  the  act  or  duty  to  be  performed, 
and  the  sum  to  be  paid,  a  warrant  simply  re- 
ferring to  the  order  and  judgment  is  fatally 
defective.— Id. ;  Id. 

Appeal. 

9.  One  committed  for  contempt  majr  prose- 
cute an  appeal  from  the  order  of  commitment, 
though  he  has  been  discharged  on  habeas  cor- 
pus.—Gallagher  T.  O'Neil,  (City  Ct.  N.  Y.) 
126. 

10.  An  appeal  from  an  order  of  a  county 
judge,  in  supplementary  proceedings,  punish- 
ing a  witness  for  contempt,  lies  directly  to  the 

?;eueral  term,  under  section  1348,  providing 
or  appeals  to  the  general  term,  from  an  order 
made  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken  from  an  order  nmde  by 
the  court.— People  v.  Warner,  (Sup.)  768. 

11.  Where  the  papers  in  proceedings  for 
contempt  are  entitled  as  in  an  original  special 
proceeding,  instead  of  being  entitled  as  a  pro- 
ceeding in  the  action  in  which  the  alleged 
contempt  was  committed,  and  there  is  noth- 
ing to  show  that  they  are  wrongly  entitled,  a 
judgment  against  relator  for  costs,  as  in  a 
special  proceeding,  is  proper  on  a  reversal, 
with  costs,  of  an  order  adjudging  the  accused 
guilty  of  the  ooatempt. — People  t.  Fatten, 
(Sup.)  304. 

CONTRACTS. 

See,  also.  Assignment  for  Benefit  of  CredU- 
OTs;  Bailment;  BoTids;  Chattel  Mort- 
gages; Deed;  Frauds,  Statute  of;  Fraitd- 
ulent  Conveyances;  Guaranty;  Insur- 
ance; Interest;  Landlord  and  Tenxint; 
Mortgages;  Negotiable Inntraments;  Part- 
nership, Pledqe;  Sale;  Spectfte  Perform- 
ance: Subscription;  Usury;  Vendor  and 
Vendee. 

Damages  for  breach,  see  Damages,  1-S. 

Of  associations,  see  Associations. 

corporations,  see  Corporations,  15-19. 
hiring,  see  Master  and  Servant,  1-8. 

To  make  a  will,  see  Wills,  4S. 

Mutnal  assent. 

1.  The  parties  to  an  action  sttpnlAted  that 
If  defendants'  answer,  whioh  set  up  a  coun- 


ter-claim, showed  a  contract,  defendants 
should  have  j  udgment.  The  entire  testimony 
was  correspondence  between  the  parties,  and 
from  this  it  appeared  that  plaintiff  at  a  cer- 
tain time  confirmed  a  proposition  made  by  de- 
fendants, but  the  subsequent  oorrespoadence 
showed  that  both  parties  proposed  additional 
terms,  whioh  were  never  ratified.  Held, 
that  judgment  vras  properly  entered  for 
plainlafl.  —  Templeton  ▼.  Wile,  (0.  P.  N.  Y.) 
931. 

2i  Defendant  wrote  plaintiff  that  nndeir 
8i>ecified  conditions  he  would  accept  the 
agency  for  the  sale  of  plaintiff's  goods,  con- 
cerning which  negrotiations  were  pending, 
and  requested  a  contract  for  five  years,  and 
directed  plaintiff,  "under  these  conditions, " 
to  ship  a  certain  quantity  of  the  goods.  Plain- 
tiff the  same  day  wrote  defendant  a  letter 
containing  additional  propositions.  Held, 
that  the  mere  act  of  shipping  the  ^oods  Is  not 
an  assent  to  defendant's  proposition  for  a 
contract  for  five  years,  where  both  continue 
to  treat  their  respective  propositions  as  not 
accepted,  and  each  finally  rejects  a  material 
condition  proposed  by  the  other,  and  they 
treat  other  goods  as  ordered  and  shipped  as 
in  an  ordinary  contract  of  sale. — ^Templeton 
V.  Wile,  (City  Ct  N.  Y.)  9. 

Validity — Publio  polioy. 

8.  A  contract  between  two  railroad  com- 
panies whose  lines  of  road  are  parallel,  by 
which  certain  naturally  tributary  territory  is 
preserved  to  each,  within  whioh  it  shall  pros- 
ecute the  work  of  extending  its  branch  lines, 
etc.,  without  interference  with  or  from  the 
other,  designed  to  prevent  an  unpro&tabie 
war  of  constniction,  is  not  contrary  to  pablio 
policy.— Ives  v.  Smith,  (Sup.)  645. 

Construction. 

4.  A  contract  with  a  singer  for  a  period  of 
25  weeks  provided,  by  "rule  0,"  that  "in  the 
event  either  of  incompetency,  or  of  such  con- 
tinued illness  or  decrease  of  physical  or  vocU 
faculties  as  to  prevent  one  from  doing  serv- 
ice for  a  period  of  more  than  two  weeks,  the 
company  may  in  its  disoretion  cancel  or  an- 
nul the  contract  with  the  party  in  question, 
without  being  SDbjeoted  to  any  claims  for 
damages.  The  vocal  and  musical  directors 
shall  be  the  sole  judges  of  the  f  aot  and  extent 
of  incompetency  in  applying  this  rule. "  The 
singer  was  required  to  sing  in  various  parts 
of  the  United  States  and  Canada.  Held,  that 
the  incompetency  intended  by  the  rule  must 
be  such  as  is  produced  by  physical  caoate 
arising  after  the  execution  of  the  contraow — 
Brandt  v.  Godwin,  (CHty  Cb  N.  Y.)  807. 

6.  D  uring  the  period  of  the  singer's  engage 
ment  he  received  from  the  manager  a  notice 
that  "your  work  is  not  mosioally  satisfactory 
to  the  board, "  and  that  the  right  to  terminate 
the  contract  was  ezeroiaed  under  ruleO  of  the 
contract.  Held,  that  this  was  not  an  exercise 
of  the  right  of  the  musioal  directors  to  dis- 
charge him  for  "inoompotenoy, "  and  that  the 
contract  gave  the  board  of  dlreotors  of  the 
company,  inf erentiallr  the  board  referred  to 
in  the  notice,  no  rlnt  to  discharge  marely 
for  dissatisf aotton.— Id. 

0.  Plaintiff  agreed  to  manufacture  for  de- 
fendants, ont  01  materials  to  be  famished  by 
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the  latter,  "available  phosphorlo  acid. "  De- 
fendants sold  some  of  the  aotd  to  a  third  per- 
flon,  who,  on  examination,  refused  to  acoept  it 
because  of  its  inferior  quality,  bat  he  after- 
wards took  it  at  a  reduoed  prloe.  field,  that 
the  acid,  being  salable,  was  "available,"  with- 
in the  meaning  of  the  oontraot. — Clark  t. 
Adams,  (Super.  Ct.  N.  T.)  819. 

7.  A  contract  for  binding  books,  providing 
for  a  delivery  by  installments  at  various  times, 
payment  to  be  made  30  days  "after  delivery 
of  the  books,  bound  and  complete, "  is  an  en- 
tirety, and  the  price  is  not  due  until  80  days 
after  all  the  books  are  delivered,  from  which 
time  interest  should  be  oomputeo. — Bleistein 
V.  Studer,  (Super.  Ot  Buf.)  1. 

Terformanoe. 

8.  Defendants  agreed  to  form  a  Jolnt-stook 
company  with  a  capital  stock  of  110,000,  in  400 
shares,  of  t&  each ;  "that  said  company  shall 
immediately,  and  not  later  than  10  days  after 
its  incorporation,  issue  893  additional  shatea>, 
of  i35  each,  which  shares  shall  be  considered 
t  *  •  as  paid  up  in  full,  and  which  shall  be 
given  and  turned  over  free  of  charge "  to 
plaintiff,  in  consideration  for  which  putintllt 
was  to  give  the  company  an  exclusive  license 
to  manufacture  under  nis  patent  during  its 
full  term.  Held,  that  it  was  defendants' duty 
to  frame  a  charter  broad  enough  to  authorize 
the  issue  of  stock  for  the  additional  892  shares, 
and  it  was  no  excuse  for  failure  to  deliver 
such  stock  that  the  charter  did  not  authorize 
Its  issue.— Beyrich  v.  Liebler,  (Sup.)  293. 

9.  A  verdict  finding  that  the  work  of  exca- 
vating and  grading  a  street  has  been  fully 
completed  according  to  the  terms  of  the  con- 
tract, will  not  be  disturbed,  where  the  evi- 
dence shows  that  the  street  committee,  after 
personal  inspection,  aided  by  their  engineer, 
nnder  whose  instruction  the  work  was  done, 
accepted  the  work  as  complete. — Cortwright 
T.  Village  of  Mt  Vernon,  (Sup.)  296. 

10.  The  exclusion  of  evidence  that  the  vil- 
lage board  rescinded  its  resolution  accepting 
the  work,  does  not  prejudice  defendant  where 
the  recovery  was  not  had  on  the  ground  of 
estoppel,  but  on  evidence  of  the  completion  of 
the  work. — Id. 

11.  Wliere  defendant,  in  a  contract  by  plain- 
tiff to  build  for  him  an  extension  to  a  water 
tower,  agreed  to  maintain  the  water  at  any 
height  desired  for  the  convenience  of  the 
workmen,  but  failed  to  do  so,  whereby  it  be- 
came necessary  for  plaintiff  either  to  erect 
scaffolding  or  to  abandon  the  work,  plaiatiff 
might  erect  the  scaffolding,  even  aKalnst  de- 
fendimt's  will,  and  recover  therefor  as  for 
extra  work.— Nason  Manufg  Co.  t.  Stephens, 
(Sup.)808. 

12.  The  proprietors  of  a  steam-ship  line,  who 
oontract  to  buy  coal  for  certain  steamers  for 
one  year,  and  before  the  year  has  expired  sell 
the  steamers,  are  liable  for  failure  to  receive 
and  pay  for  the  coal  for  the  whole  year. — 

■  Wells  V.  Alexander,  (Super.  Ct.  N.  Y.J  133. 
18.  When  a  traveling  salesman  is  under  oon- 
traot to  render  an  account  of  his  traveling  ex- 
penses, a  demand  for  the  aooount  does  not 
•how  that  there  has  been  no  waiver  of  the 
tight  to  require  (t,  where  it  appears  that  the 
employer  had  be«i  previously  informed  as  to 


the  amount  ef  snoli  expenses,  though  not  in 
writing.— Penny  v.  Kaddenberg,  (Super.  (X 
N.  Y.)m  o.  \     •- 

Actions — Pleading  and  proof. 

14.  In  an  action  for  breach  of  a  written  con- 
tract, set  out  in  the  complaint,  and  alleged  to 
have  been  fully  performed  by  plaintiff  accord- 
ing to  its  terms,  it  is  error  to  admit  evidence, 
over  defendant's  objection,  that  the  parties 
afterwards  modified  the  contract,  and  that 
plaintiff  performed  his  part  of  it  as  so  modi- 
fied; and  such  error  is  not  cured  by  permit- 
ting an  amendment  on  motion  for  new  triaL— 
Tumbridge  v.  Read,  (Sup.)  908. 

15.  Under  a  general  denial  of  the  allegations 
of  a  complaint  which  sets  out  an  absolute,  un- 
oondltional  agreement,  oontinning  for  a  cer- 
tain period,  defendant  may  prove  that  the 
agreement  was  conditional,  and,  by  force  of 
the  condition,  had  terminated. — Danenbaum 
V.  Person,  (City  Ct.  N.  Y.)  139. 

16.  A  defendant  who  alleges  a  contraot,and 
breach  thereof,  has  the  buraen  of  proving  ita 
terms.  —  Xempleton  v.  WUe,  (City  Ct.  N. 
Y.)fl. 

Contributory  Negligence. 

Bee  NegUgmoe,  8,  ^ 

Convicts. 

Administration,  dvil  death,  see  Executon 
and  Administrators,  2. 

CORPORATIONS. 

See,  also,  Benet)ol«nt  Societies;  iforae  and 

Striet  Railroads;  Insuranee;  Municipal 

CorporatioTu;  Baibroad  Cumpanies;  Telr 

egraph  Companies. 

Property  In  foreign  state,  see  Taxation,  6,  & 

Usury  as  a  defense  to  action,  see  Usury,  3. 

Powers — To  form  partnership. 

1.  Corporations  cannot  enter  into  a  combi- 
nation, similar  to  a  partnership  between  indi- 
viduals, massing  their  stock,  and  sharing 
profits  and  losses,  without  express  authority 
by  charter,  and  such  action  gives  the  state  a 
right  to  forfeit  their  franchises. — ^People  T. 
North  River  Sugar  Refining  Co.,  (Cir.)  401. 

a.  Under  a  "trust  deed,  "all  the  sharehold- 
ers of  certain  corporations  engaged  in  sugar 
refining  surrendered  all  their  stock  to  trus- 
tees, and  received  "trust  oertiflcates  "  issued 
to  the  corporations  in  proportion  to  the  value 
of  their  plants.  Certain  partnerships  took 
corporate  form  for  the  sole  purpose  of  becom- 
ing members  of  the  trust.  The  trustees  were 
to  receive  the  profits  from  every  plant,  and  di- 
vide them  as  dividends  on  the  oertiflcates, 
among  the  holders.  A  dividend  was  declared 
and  paid  from  profits  paid  in  by  the  corpora- 
tions. Though  each  corporation  retained  its 
directors,  these  had  no  power,  and  held  oince 
at  the  pleasure  of  the  trustees.  For  the  ben- 
efit of  the  oomblnation,  and  under  authority 
of  the  deed,  mortgages  were  placed  on  the 
property  of  some  of  the  corporations.  Held, 
that  thU  was  oorporate  combination,  as  dla- 
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tinenlshed  from  an  agreement  among  share- 
holders.—Id. 

3.  The  purposes  of  a  combination  of  sugar 
refining  corporations,  as  stated  in  the  trust 
deed,  were,  inter  alia,  to  furnish  protection 
against  unlawful  combinations  of  labor;  to 
protect  against  Inducements  to  lower  the 
standard  of  refined  sugars ;  to  promote  the  in- 
terests of  the  parties  in  all  lawful  and  suita- 
ble ways.  Provision  was  made  for  bringing 
in  every  other  existing  refinerr,  and  four  oth- 
ers were  brought  in.  While  the  entire  oper- 
ations of  all  the  corporations  were  practically 
controlled  by  the  trustees,  they  themselves 
had  no  corporate  ezistenoe.  Held,  that  the 
combination  was  unlawful,  as  being  in  re- 
straint of  trade,  and  tending  to  create  a  dan- 
gerous monopoly ;  and  the  corporations  enter- 
ing into  it  were  liable  to  a  forfeiture  of  their 
franchises. — Id.* 

Officers — Misoonduot. 

4.  Independently  of  statute,  a  court  of  equi- 
ty In  this  state  has  no  jurisdiction  at  the  suit 
of  the  people  to  compel  the  ofBoers  of  a  pri- 
vate business  corporation  to  refund  property 
of  the  corporation  illegally  disposed  of.— Peo- 
ple V.  Ballard,  (Sup.)  845. 

5.  Code  Civil  Proo.  N.  Y.  art  2,  tit.  3,  c  15,  S 
1781,  ("Actions  Relating  to  Corporations,") 
provides  that  an  action  may  be  maintained 
against  the  trustees  of  a  corporation  to  com- 
pel them  to  pay  over  to  the  oorporation  the 
value  of  property  disposed  of  by  them  in  vio- 
lation of  their  duties.  By  section  17S2  the  ac- 
tion may  be  brought  by  the  attorney  general 
in  behalf  of  the  people,"  or  by  a  creditor,  trus- 
tee, or  other  officer  of  the  corporation.  Sec- 
tion 1808  provides  that,  when  the  attorney 
general  has  good  reason  to  believe  that  an  ac- 
tion can  be  maintained  by  the  people,  he  must 
bring  it,  etc.  Chapter  16,  tit.  1,  art.  6,  ("Ac- 
tions In  Behalf  of  the  People, ")  {  1986,  pro- 
vides that  when  an  action  is  brought  by  the 
attorney  general,  on  the  relation  of  a  person 
interested,  the  plaintifC  must  allege,  and  the 
title  of  the  action  show,  that  the  action  is 
brought  on  relation.  By  section  1973,  upon 
the  "Commencement  of  an  Action  to  Recover 
Public  Property,"  the  title  to  the  property 
vests  in  the  state.  Held,  that  these  provis- 
ions recognize  the  distinction  between  actions 
to  protect  public  rights  and  those  to  protect 
private  rights ;  and,  as  the  state  has  no  inter- 
est in  the  property  of  private  business  corpo- 
rations, an  action  to  compel  the  trustees  of  a 
non-resident  corporation  to  pay  over  to  it  the 
value  of  property  situated  in  another  state, 
which  they  have,  as  alleged,  unlawfully  trans- 
ferred, cannot  be  maintained  by  the  people. — 
Id. 

0.  The  fact  that  the  action  was  brought  on 
the  relation  of  a  trustee  is  insuffloient,  where 
neither  the  complaint  nor  the  title  of  the  ac- 
tion shows  that  it  was  so  brought. — Id. 

7.  The  trustees  issued  stoolt  in  payment  for 
property,  wliich  was  worth  much  more  than 
the  par  value  of  the  stock,  to  one  who  sold  it 
for  several  times  its  par  value;  the  trustees 
not  being  in  any  way  interested  in  the  trans- 
action, except  to  authorize  the  issue.  They 
also,  In  good  faith,  conveyed  all  of  the  prop- 
erty of  the  corporation  to  another  oorporation, 


which  transfer  was  authorized  and  ratified  by 
a  large  majority  of  the  stockholders.  Held 
that.  If  the  state  could  maintain  the  action,  no 
case  was  shown  for  the  interference  of  the 
court. — Id. 

8.  An  execution  was'  levied  on  all  the  per- 
sonal property  of  a  manufacturing  corpora- 
tion, and  the  ofay  before  the  sale  defendant  H. 
purchased  the  judgment,  at  the  solicitation  of 
defendant  W.,  who  was,  as  H.  knew,  one  of 
the  trustees  and  the  general  manager  of  the 
company.  H.  made  no  examination  of  the 
property,  and  was  ignorant  of  its  value.  He 
attended  the  sale,  and  as  fast  as  the  articles 
were  pat  up  he  bid  whatever  amount  W. 
marked  on  a  memorandum,  and  became  the 
purchaser;  the  total  price  being  much  less 
than  the  actual  value.  Pursuant  to  an  agree- 
ment when  he  bought  the  judgment,  W. 
leased  him  the  plant  and  acted  as  his  agent  in 
manufacturing  the  stock  bought  at  the  sale. 
W.  made  no  effort  to  advertise  theaale,  though 
there  were  other  factories  of  the  same  kind 
in  the  vicinity,  and  much  of  the  property  lev- 
ied on  had  a  cash  market  value,  and  there  was 
no  one  present  to  compete  In  the  bidding. 
Held,  that  W.  acted  at  the  sale  as  the  agent 
of  the  purchaser,  and  that  a  judgment  that  the 
sale  was  valid  could  not  be  sustained. — Welch 
V.  Woodruff,  (Sup.)  632. 

False  reports. 

9.  Laws  N.  Y.  1875,  c.  611,  i  21,  providesthat 
an  officer  of  a  corporation  organized  under 
that  act  shall  be  liable  for  all  the  debts  of  the 
corporation  contracted  while  he  is  an  officer 
thereof,  where  a  report  signed  by  him  Is  false 
in  a  material  representation.  Section  18  re- 
quires an  annual  report  to  be  filed,  stating  the 
amount  of  capital,  and  the  proportion  actually 
paid  In,  and  the  names  of  its  then  stockhold- 
ers. Held,  that  a  report  containing  the  names 
of  two  persons  as  stockholders,  and  stating 
the  amount  of  their  stock  as  actually  paid  in, 
where  in  fact  such  persons  are  not  stockhold- 
ers at  all.  Is  "false  m  a  material  representa- 
tion."—Brandt  V.  (Jodwin.  (City  Ct.  N.  Y.) 
807. 

10.  It  Is  no  defense  to  the  statutory  liability 
that  defendant  signed  such  report  In  good 
faith,  under  the  advice  of  counsel,  and  beuiev- 
ing  its  statement  to  be  true.— Id. 

11.  A  director  Is  an  "officer,"  within  the 
meaning  of  section  21,  when  read  in  oonneo- 
tion  with  section  18,  which  requires  that  Uia 
annual  report  shall  be  signed  by  the  president 
and  a  majority  of  the  directors. — Id. 

12.  The  contract  obligation  to  pay  a  singer, 
employed  for  a  specified  time  by  the  corpora- 
tion at  a  specified  salary,  is  a  "debt"  of  the 
oorporation  from  the  time  the  contract  goes 
into  effect,  within  the  meaning  of  section  2L 
—Id. 

18.  In  an  action  to  enforce  the  liability  of  an 
officer  of  the  oorporation  nnder  section  91,  a 
judgment  recovered  against  the  corporation 
for  wrongful  discharge  is  neither  conolusive 
nor  vrlrmi  facte  evidence  of  the  existence  of ' 
a  debt  against  the  corporation. — ^Id. 

Salary. 

14.  Evidence  that  a  report  of  the  liabilities 
of  defendant  corporation,  showing  an  amount 
due  plaintiffs  assignor  lor  a  salary,  had  besa 
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before  a  atockholden*  meeting,  and  was  not 
objected  to,  is  sufficient  evldenoe  of  ratifica- 
tion of  the  services  to  go  to  the  jury.— Cope- 
lODd  T.  Johnson  Manuf'g  Co.,  (Sup.)  43. 

Oontraots. 

15.  In  an  action  br  a  foreign  coiporation  to 
foreclose  a  mechanic's  Iten  on  a  building  In 
New  York,  for  machinery  erected  therein,  de- 
fendants, having  had  the  benefit  of  the  ma- 
chinery, cannot  plead  that  plaintiff  bad  no 
S>wer  to  contract  within  the  state. — Watts- 
ampbell  Co.  v.  Tuengllng,  (Sup.)' 888. 

10.  Knowledge  on  the  part  of  an  executive 
committee  of  the  directors  of  a  corporation 
that  a  purchaser  of  its  mortgage  bonas  made 
the  purchase  under  a  belief  that  the  proceeds 
were  to  be  used  for  particular  purjxises  is  not 
sufficient  to  bind  the  corj>oraUon  to  a  bust 
limiting  the  use  of  such  proceeds.  — Ires  t. 
Smith,  (Sup.)  &15. 

IT  There  was  a  contract  between  two  com- 
panies whose  lines  were  parallel,  by  which 
tributary  territory  was  preserved  to  each,  to 
prevent  an  unprofitable  war  of  construction. 
After  the  directors  of  one  of  the  contracting 
companies  bad  passed  resolutions  to  construct 
branch  lines  In  violation  of  the  contract,  a 
meeting  of  the  stockholders  passed  a  resolu- 
tion, ratifying  all  the  acts  of  the  directors 
during  a  period  of  time  ooverinff  the  dates  of 
the  resolutions  referred  to,  but  ft  did  not  ap- 
pear that  those  resolutions  were  read  at  the 
meeting,  or  the  attention  of  the  stockholders 
called  to  them,  and  there  was  evidence  that 
some  of  the  assenting  stockholders  were  act- 
ually misled.  Held,  that  there  was  no  such 
ratification  of  the  director's  resolutions  as 
would  preclude  the  stockholders  from  insist- 
ing that  the  contract  be  performed. — ^Id. 

18.  A  corporation  is  not  liable  for  supplies 
furnished  its  superintendent  without  its  au- 
thority, where  it  had  previously  adopted  a 
by-law  providing  that  "no  debts  sh^  be  con- 
tracted by  any  officer  or  agent  of  tite  oom- 
Eanv,  nor  any  obligation  created  Imposing  any 
ability  on  it,  unless  expressly  authorizea  by 
a  majority  of  all  the  members  of  the  board  of 
trustees  present  at  any  meeting  of  said 
board, "  even  though  the  seller  of  the  supplies 
bad  no  notice  of  such  by-laws. — ^Rathburn  v. 
Snow,  (C.  V.  N.  Y.)  925. 

10.  Especially  is  this  true  when  the  supplies 
were  furnished  the  superintendent  to  be  used 
In  improving  land  owned  by  himself  and  oth- 
ers, of  whica  the  corporation  never  became 
the  owner,  and  where  the  trustees  were  in  a 
distant  country,  and  had  no  knowledge  of  the 
transaction,  and  no  express  ratUicution  is 
shown,  though  the  corporation  had  agreed  to 
take  the  land  in  exchange  for  stock  wben  the 
land  was  developed,  and  had  furnished  the 
superintendent  funds  to  be  used  in  develop- 
ing It.— Id. . 

Issue  of  Btook. 

20.  After  a  lawful  agreement  had  been  en- 
tered into  by  the  stockholders  of  defendant, 
by  which  new  obligations  were  imposed  on 
tne  stock,  plaintiff  purchased  some  of  the 
shares.  Held,  that  plaintiff  took  the  shares 
subject  to  the  agreement  of  the  stockholders, 
and  can  only  demand  of  defendant  a  oertifi- 
V.3N.Y.8.— 62 


cats  In  aocordanoe  with  thb  agreement- 
Campbell  ▼.  American  Zylonite  Ca,  (Super. 
Ct.  N.  Y.)  823. 

Stookholden  —  Bight    to    examine 

books. 

21.  Plaintiff,  a  stockholder  in  defendant 
company,  called  at  its  office  during  business 
hours  on  Saturday,  and  informed  the  presi- 
dent that  he  desired  to  examine  its  stock-book 
and  record-book.  The  presldont  stated  that 
the  books  were  in  the  safe ;  that  one  P.  (who 
had  been,  and,  as  plaintiff  supposed,  still  was, 
the  secretary)  had  the  combination;  tliat  be 
was  out  of  town,  and  would  not  return  until 
the  following  Monday:  and  that  the  books 
could  not  be  shown  to  plaintiff  until  then.  In 
point  of  fact,  F.  had,  two  months  before, 
ceased  to  be  secretary,  and  the  present  secre- 
tary was  in  the  office  at  the  time  plaintiff 
made  the  demand,  but  it  was  not  shown  that 
the  president  actually  knew  that  he  had  the 
combination.  Held,  that  the  evidence  sup- 
ported a  recovery  under  Laws  N.  Y.  18w, 
o.  40,  S  25,  providing  that  for  every  neglect  or 
refusal  of  a  corporation  to  exhibit  to  a  stock- 
holder the  book  in  which  entries  in  regard  to- 
stock  are  kept  the  company  shall  forfeit  and 
pay  to  the  party  injured  a  penalty  of  toO. — 
Kelsey  v.  Piaudler  Process  Fermentation  Ca, 
(Sup.)728.» 

23.  The  act  does  not  speoiflcally  name  the 
boolcs  to  be  exhibited,  but  refers  to  the  en- 
tries wliioh  they  must  contain  relating  to  the 
stockholders,  the  shares  owned  by  each,  when 
they  became  suoh  owners,  and  the  amount  of 
stock  actually  paid  in.  Heid,  that  platntilTs 
demand  tor  the  stock-book  and  record-book 
sufficiently  indicated  bis  desire  to  see  the 
book  referred  to  in  the  act. — Id. 

23.  Whether  it  was  an  unreasonable  re- 
quest to  ask  plaintiff  to  wait  until  the  follow- 
ing Monday  to  see  the  books  was  a  questioa 
of  fact  for  the  jury.— Id. 

94.  The  court  old  not  err  In  refusing  to 
charge  that  the  jury  might  infer  that  plaintiff 
consented  to  wait  until  Monday:  there  being 
no  evidence  of  suoh  consent  farther  than  thai- 
he  went  away  because  he  was  given  to  under- 
stand he  could  not  see  the  books  at  that  time: 
—Id. 

25.  Plaintiff  did  not  waive  his  right  to  re- 
cover the  penaltvby  the  fact  tliat  he  called  od 
the  following  Monday,  and  examined  the 
books. — Id. 

26.  No  injury  to  plaintiff  by  such  neglect 
and  refusal  need  be  shown  to  entitle  him  to 
recover  the  penalty. — Id. 

■  Liability  for  corporate  debts. 

27.  1  Wag.  St.  Mo.  o.  87,  art.  1,  S  23,  provid- 
ing that  "if  any  company  formed  under  this 
act  dissolve,  leaving  debts  unpaid,  suits  may 
be  brought  against  any  person  or  persons  who 
were  stockholders  at  the  time  of  dissolution, 
without  joining  the  company  in  such  suit; 
and,  if  judgment  be  rendered  and  execution 
satisfied,  the  defendant  or  defendaats  may 
sue  all  who  were  stockholders  at  the  time  of 
the  dissolution,  for  the  recovery  of  the  por- 
tion of  such  debt  for  which  they  were  liable, " 
—creates  a  personal  liability  on  the  part  of 
the  stockholder,  which  maybe  enforced  by  a 
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oommon-law  action  In  other  states.— Savings 
Ass'n  V.  O'Brien,  (Sup.)  764. 

28.  The  right  to  recover  unpaid  subsorip- 
tioas  for  stock  vests  on  dissolution  In  the  offl- 
oers,  who  by  statute  represent  the  corpora- 
tion, and  not  in  creditors,  unless  otherwise 
provided.— Id. 

29.  Under  the  business  corporations  act 
<Laws  N.  Y.  1875,  o.  611)  an  action  may  be 
maintained  to  enforce  a  stockholder's  liability 
pending  an  action  against  the  corporation, 
and  before  judgment  therein.  Following 
Walton  T.  Coe,  17  N.  B.  Rep.  676.— Young  v. 
Brice,  (aty  Ct.  N.  T.)  133. 

30.  Payment  by  the  holder  of  f  nlly  p^d-up 
stock  of  an  amount  equal  to  the  par  value  of 
such  stock,  to  a  creditor  of  the  company, 
though  made  before  judgment  in  the  action 
brought,  is  a  good  defense  to  actions  subse- 
quently brought  against  the  same  stockholder 
by  other  creditors  of  the  company. — Id. 

81.  Payment  in  good  faith  by  a  stockholder 
of  the  entire  amount  of  his  statutory  liability, 
under  Laws  N.  Y.  1875,  a  611,  to  a  creditor  of 
the  company  after  action  brought,  is  a  good 
defense  to  an  action  by  another  creditor  of  the 
company  to  enforce  the  stockholder's  liability, 
though  the  latter  action  was  commenced  be- 
fore the  payment  was  made.  The  commence- 
ment of  the  action  creates  no  lien  on  the 
stockholder's  property. — Richards  v.  Brioe, 
(C.  P.  N.  Y.)  Wl. 

Dissolution — ^Action  to  vacate  char- 
ter. 

Zi.  Under  Code  Civil  Proo.  i  1798,  confer- 
ring on  the  attorney  general,  "upon  leave 
granted, "  power  to  sue  a  corporation  to  va- 
cate its  charter,  It  Is  not  for  the  court  to  in- 
quire whether  the  suit  is  a  wise  act,  but  only 
whether  the  attorney  general  alleges  a  prima 
fiicie  case,  or  a  case  of  such  gravity  that  it 
should  be  judicially  determined. — In  re  Ap- 
plication of  Attorney  General,  (Sup.)  464. 

Foreign  corporations — Actions. 

88.  Under  Code  Civil  Proo.  N.  Y.  i  1780,  pro- 
viding that  an  action  against  a  foreign  cor- 
poration may  be  maintained  by  a  resident  of 
the  state,  or  by  a  domestic  corporation,  lor 
any  cause  of  action,  resident  stockholders  of 
a  foreign  corporation  may  maintain  an  action 
to  enjoin  it  and  lis  directors  from  construct- 
ing branch  lines  of  railroad,  and  from  expend- 
ing .funds  therefor,  whion  are  witUin  the 
state,  to  the  irreparable  Injury  of  the  stock- 
holders.— Ives  V.  Smith,  (Sup.)  646. 

COSTS. 

In  contests  ol  wills,  see  WUU,  30,  81. 

bastardy  proceedings,  see  Bastardy. 
Liability  for,  see  Executors  and  Administrar 

tors,  17, 29.  ,  » 

On  abatement  of  nuisance,  see  Nviscmce,  2. 

Bigbt  to  costs. 

I.  In  an  equity  cause,  judgment  was  lor 
plaintiffs,  with  costs.  The  general  term  af- 
firmed the  judgment,  with  costs.  The  court 
ol  appeals  reversed  the  judgment  and  ordered 
a  new  trial,  with  costs  to  abide  the  event.  On 
the  naw  trial  jodgment  waa  for  defendants. 


Held,  that  it  was  within  the  discretion  of  the 
trial  judge  to  allow  defendants  costs  of  the 
first  trial— Thomas  v.  Evans,  (Sup.)  207. 

3.  Under  Code  Civil  Proo.  N.  Y.  jf  ^,  defin- 
ing the  jurisdiction  of  the  county  court,  and 
containing  no  provision  conferring  jurisdic- 
tion of  actions  to  determine  the  right  to  pos- 
session of  realty,  that  court  has  no  jurisdic- 
tion to  tr^  an 'issue  on  such  right:  and  so 
much  of  a  judgment  as  purports  to  determine 
plaintiff's  right  to  such  possession  is  void, 
and  affords  no  support  for  an  award  of  costs 
in  hisfavor.— Wilkins  V.  Williams,  (Sup.)  897. 

8.  But  where  the  action  is  also  to  recover 
possession  of  personal  property,  and  plaintiff's 
title  and  right  of  possession  are  estimated  hy 
the  verdict,  and  his  damages  are  assessed  at 
924,  plaintiff  is  entitled  to  costs  to  an  amount 
to  the  value  of  all  the  chattels  as  fixed  by  the 
verdict,  together  with  duuages  for  their  de- 
tention, under  section  S:^,  providing  that 
piaintili  is  entitled  to  recover  costs  of  course 
on  final  judgment  In  his  favor  in  an  action  to 
recover  a  chattel,  but  limiting  the  amount  to 
the  amount  of  the  value  and  damages  for  de- 
tention, when  such  amount  is  less  than  C50.— 
Id. 

4.  In  an  action  on  a  contract  where  a  eoon- 
ter-claim  Is  set  up,  and  a  verdiot  of  one  dollar 
is  rendered  for  defendant,  the  latter  is  enti- 
tled to  costs,  under  Code  Civil  Proc.  N.  Y.  { 
i&ii,  providing  that  plaintiff  is  entitled  to 
costs  on  the  rendering  of  a  final  judgment  in 
bis  favor,  and  seotion3229,  providing  that  costs 
shall  be  awarded  to  defendant  on  the  render- 
ing of  final  judgment,  unless  plaintiff  is  enti- 
tled to  costs  OS  prescribed  by  section  8228.— 
Ury  V.  Wilde,  (Super.  Ct.  N.  Y.)  791. 

6.  A  complaint  alleged  that  the  defendants, 
as  town  assessors,  carelessly  and  unlawfully 
assessed  to  plaintiff  a  parcel  of  land  situated 
in  the  town ;  that  plaintiff  was  neither  an  in- 
habitant of  the  town  nor  owner  of  tbe  lands; 
and  that,  in  consequence  of  such  assessment, 
personal  property  of  plaintiff  was  levied  on 
and  sold.  Defendants  put  in  a  general  denial 
as  to  all  matters  in  the  complaint  charging 
unlawful  action  on  their  part,  but  did  not 
affirmatively  allege  any  title  in  plaintiff  to  the 
land  assessed.  Held,  that  the  title'  to  land 
was  not  put  in  issue  by  the  pleadings,  within 
the  meaning  of  Code  Civil  Proo.  N.^Y.  $  32J8, 
entitling  plaintiff  to  costs  in  an  action  "in 
which  a  claim  of  title  to  real  property  arises 
on  the  pleadings. " — Bailey  ▼.  Daigler,  (Sup.) 
718. 

Who  liable. 

6.  Persons  who,  without  anthority,  and 
falsely  alleging  themselves  to  be  the  trustees 
of  a  religious  corporation,  bring  ejectment  in 
the  name  of  the  corporation  tor  lands  in  its 
possession,  may  be  compelled  to  pay  defend- 
ant's costs  and  disbursements,  and  an  ezeoa- 
tion  may  be  awarded  pursuant  to  Code  Civil 
Proo.  N.  Y.  {  779,  providing  lor  an  exeoutioa 
for  the  costs  of  a  motion  on  lailnre  to  comply 
with  im  order  directing  their  payment.  Sec- 
tions 8i40,  S247,  providing  that  in  actions  by 
or  against  trustees,  eto.,  oMta  are  exolusive^ 
chargeable  upon  the  estates  etc,  represented, 
unless  the  court  directs  them  to  be  paid  by 
the  party  personally,  and  providing  lor  oosti 
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In  case  of  transfer  of  the  oanae  of  action,  etc., 
are  in  harmony  with  this  power, — ^First  Qeu- 
«ral  or  Six  Principle  Baptist  Soa  t.  Loomis, 
(Sup.)  673. 

Seoority  for  costs. 

7.  An  application  that  plaintiffs  be  required 
to  give  security  for  costs  was  made  in  April, 
188S.  Defendants  Iniew,  aa  early  as  Sep- 
tember, 1887,  that  plaintiffs  had  become  non- 
residents after  the  action  was  brought.  The 
cause  was  referred  in  November,  1887,  and 
was  several  times  before  the  referee  before 
the  application  was  made.  Held,  that  defend- 
ants were  guilty  of  such  laches  as  would 
deprive  them  of  their  right  to  require  security 
for  costs,  though  Code  Civil  Proc.  N.  Y.  S 
S269,  provides  that,  where  plaintiff  ceases  to 
be  a  resident  of  the  state  after  action  brought, 
security  for  costs  may  be  required,  and  section 
3272,  that  where  security  may  be  required, 
the  court,  on  proof  of  the  facts,  shiill  make  an 
order  therefor. — ^Abell  v.  Bradner,  (Sup.)  30. 

8.  An  interlocutory  judgment,  granting 
-costs  to  plaintiffs,  defeats  defendants'  right 
to  require  of  plaintiffs  security  for  costs.— Id. 

9.  Code  Civil  Proo.  N.  Y.  i  3160,  providing 
that  a  plaintiff  in  the  city  court  "who  has  an 
office  for  the  regular  transaction  of  business 
in  person  within  the  city  of  New  York,  is 
<leemed  a  resident  of  that  oity  within  the 
meaning  of  the  statute  in  reference  to  se- 
curity for  costs,  does  not  apply  to  a  foreign 
corporation  having  a  plEK^  of  business  in  that 
city,  and  such  corporation,  on  bringing  an 
action,  is  properly  required  to  give  security 
for  costs. — F.  A,  Kennedy  Co.  v.  MoCormack, 
(City  Ct  N.  Y.)  314. 

Taxation — Objections. 

10.  Where  the  trial  court  awards  oosts,  to 
be  adjusted  and  inserted  in  an  interlocutory 
judgment,  the  clerk  must  tax  the  costs  al- 
lowed, and  has  no  authority  to  reverse  or 
modify  the  decision  of  the  court;  nor  has  the 
special  term  any  such  power,  on  motion  for 
relaxation  of  costs, — the  only  remedy  being 
an  appeal  from  the  judgment. — Schum  v. 
Oity  of  Rochester,  (Sup.)  512. 

In  surrogate's  court — Per  diem  al- 
lowance. 

11.  Code  CivU  Proa  N.  Y.  S  2793,  subd.  4, 
provides  that  out  of  the  moneys  arising  on  a 
mortgage,  etc.,  must  be  paid  the  costs  of  the 
special  proceeding  awarded  to  petitioner. 
Section  2501  provides  that  in  a  case  other  than 
where  a  question  of  fact  has  been  tried  by  a 
Jury  the  surrogate  may  make  an  additionaf  al- 
lowance as  costs,  where  a  trial  on  the  merits 
occupies  more  than  two  days,  of  (10  for  each 
additional  day.  Section  2588  provides  that 
the  executor,  administrator,  orf reeholder  dis- 
posing of  the  property  of  a  decedent  shall  be 
allowed  to  for  each  day  so  occupied.  Section 
2700  provides  that  a  decree  for  the  sale,  etc., 
of  land  must  direct  it  to  be  made  by  the  ex- 
ecutor or  administrator,  or,  in  case  of  bis 
failure,  by  a  freeholder.  Held,  that  a  credi- 
tor petitioning  for  the  sale  of  a  decedent's 
land  is  governed  as  to  his  costs  by  section  2561, 
and  is  not  entitled  to  a  per  diem  allowance 
where  there  is  no  contest. — In  re  Matthewson's 
Bsute,  (Bar.  N.  Y.  Ck>.)  660. 


Extra  allowance. 

12.  On  appeal  from  an  order  granting  an 
extra  allowance,  the  burden  is  on  appellant 
to  show  error  in  such  allowance. — Sprague  v. 
Bartholdi  Hotel  Co.,  (Super.  Ct.  N.  Y.)  S2S. 

18.  Where  a  person  suing  in  fonrui  pmi^ 
perU  has  agreed  to  pay  his  attorney  a  reason- 
able compensation  out  of  the  recovery,  which 
is  substantial,  an  extra  allowance  should  be 
denied.— Marx  ▼.  Manhattan  Ry.  Ck).,  (Cir.) 
118. 

On  appeal. 

14.  (}n  appeal  from  the  special  to  the  gen- 
eral term  of  the  supreme  court,  a  judgment  of 
reversal,  "  with  oosts, "  includes  all  coats  in  the 
special  as  well  as  the  general  term.— Schoon- 
maker  v.  Bonnie,  (Sup.)  492. 

15.  Where  a  judgment  against  two  defend- 
ants and  their  wives,  for  the  specific  perform- 
ance of  a  contract,  signed  only  by  the  hus- 
bands, is  reversed  by  the  general  term  as  to 
the  wives,  with  costs,  and  final  judgment  or- 
dered dismissing  the  complaint  as  to  them, 
the  special  term  should  allow  only  such  dis- 
bursements as  have  been  made  or  incurred  by 
the  wives. — ^Id. 

16.  The  court  of  appeals  holds  bat  one  term 
a  year,  beginning  with  the  January  session. 
A  cause  was  placed  on  the  calendar  in  May, 
1886,  and  remained  there  until  it  was  argued, 
in  December,  1887.  Held,  under  Code  Civil 
Proc.  N.  Y.  8  3251,  subd.  5,  providing  that  JIO 
shall  be  allowed  for  each  term  at  which  a 
cause  is  on  the  calendar,  excluding  the  term 
at  which  it  was  finally  disposed  of,  that  but 
one  term  fee  was  taxable. — Powell  v.  New 
York  Cent  &  H.  K  R.  Co.,  (Sup.)  763. 

17.  When  the  court  of  appeals  reverses  a 
judgment,  and  orders  a  new  trial,  "with  costs 
to  abide  the  event, "  it  means  only  that  the 
party  finally  prevailing  is  entitled  to  his  costs 
in  that  court,  and  not  that  he  must  recover 
costs  for  all  the  proceedings  in  the  case. — 
Thomas  v.  Kvans,  (Sup.)  297. 

18.  Where,  on  appeal  from  a  judgment  of 
the  county  court,  the  general  term  awards  a 
now  trial,  costs  to  abide  the  event,  the  appel- 
lant. If  again  unsuccessful,  can  recover  no 
costs  of  the  appeaL  —  Marx  t.  McCloud, 
(Sup.)  74. 

Counter-claim. 

See  Set-Off  and  Counter-Claim. 
COURTS. 

See,  also,  Justices  of  the  Peace. 
Adjournment  by  clerk,  see  Clerk  of  Court. 
Costs  in  surrogate's  court,  see  Costs,  11. 
Jurisdiction   to    restrain    infringement,    see 

Patents  for  Inventions. 
Military  courts,  see  Army  and'Nauu,  !-*• 
Probate  practice,  see  Executors  and  Admin- 

ixLratora,  80-83. 
Special  sessions,  jurisdiction,  sea  AdtMem- 

tU/n. 

Jurisdiction  In  general. 

1.  Jurisdiction  is  not  conferred  by  faflurs 
to  raise  the  question  at  the  triaL— WlUdns  ▼. 
Williams,  (Sup.)  897. 
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3.  The  courts  of  New  Tork  have  Jurisdic- 
tion of  an  action  brought  by  one  haying;  a 
present  right  to  possession  of  land,  the  title 
of  which  is  vested  in  the  United  States,  for 
the  invasion  of  that  right  of  possession.— Del- 
araater  v.  Folz,  (Sup.)  711. 

Common  pleas. 

8.  The  court  of  common  pleas  may  exercise 
the  power  given  to  the  supreme  court  by  Code 
CivU  Proc.  N.  Y.  i  818,  to  remove  and  consol- 
idate with  an  action  pending  an  action  pend- 
ing in  another  court,  since  that  section  Is  by 
section  8347  extended  to  all  courts  of  record, 
and  section  367  malies  the  jurisdiction  of  the 
superior  dty  courts — of  which  the  common 
pleas  is  made  one  by  section  8348 — co-exteu- 
sire  with  that  of  the  supreme  oourt.^£ire  v. 
Kneuper,  (C.  P.  N.  Y.)  683. 

Special  Beaaions. 

4.  Code  Crim.  Proo.  N.  T.  {  66,  provides 
that,  "subject  to  the  power  of  removal  pro- 
vided for  in  this  chapter,  courts  of  special  ses- 
sions *  *  *  have  in  the  first  instance  ex- 
clusive jurisdiction  to  hear  and  determine"  a 
complaint  for  violation  of  the  law  relating  to 
excise.  During  preliminary  hearing  on  a  com- 
plaint to  determine  whether  a  warrant  shonld 
issue,  the  attorney  for  the  people  notified  the 
justice  that  they  would  proceed  no  further 
before  him,  but  would  go  before  the  grand 
jury;  whereupon  the  justice  sent  the  papers 
to  the  district  attorney,  and  did  nothing  fur- 
ther, though  no  order  of  discontinuance  was 
entered.  Held  to  amount  to  a  Withdrawal  and 
discontinuance  of  the  case,  surrendering  the 
justice's  jurisdiction,  and  giving  the  grand 
jury  jurisdiction  of  the  complaint. — People  v. 
Andrews,  (Sup.)  608. 

Designation  of  official  newspapers. 

5.  The  power  conferred  upon  the  judges  by 
Laws  N.  Y.  1874,  o.  656,  to  designate  a  news- 
paper In  the  dty  of  New  Yorli  for  the  publi- 
cation of  all  court  calendars,  legal  notioes, 
etc.,  is  not  exhausted  by  a  single  designation. 
— Dally  Register  Printing  &  Publishing  Co. 
V.  City  of  New  York,  (Sup.)  669. 

6.  The  conditions  under  which  the  power  to 
make  a  new  designation  shall  be  exercised, 
and  the  cause  or  emergency  which  will  justify 
or  require  such  new  designation,  are  within 
the  control  of  the  judges  themselves. — Id. 

Covenants. 

See,  Deed;  Vendor  and  Vendee. 
In  lease,  effect  of  assignment,  see  Landlord 
and  Tenant,  12. 

CHIMIN Ali  LAW. 

For  particular  crimes,  see  Adulteration;  As- 
sault and  Battery;  Bastardy;  Conspir- 
acy; Homicide;  Intoxicating  LUjuors. 

Certificate  of  conviction — Failure  to 

file. 

1.  The  certificate  of  conviction  required  by 
Code  Crim.  Proa  N.  Y.  §  7-'3,  forming  no  part 
of  the  judgment  or  commitment,  and  it  being 
made  conclusive  evidence  of  the  facts  stated 
in  It,  by  section  724,  its  purpose  Is  to  furnish 


evidence,  and  a  failure  to  file  It  Is  not  cause 
for  the  discharge  of  the  offender.— People  v. 
Baker,  (Super.  Ct,  Buf.)  586. 

Entry  of  jury-room  by  magistrate. 

2.  Though  it  Is  technical  error  for  the  magis- 
trate to  enter  the  jury-room  during  the  delib- 
erations of  the  jury,  yet  It  Is  not  ground  of  re- 
versal where  the  jury  asked  for  the  form  of 
the  verdict  In  case  of  an  agreement,  and  he 
answered  "GuUty  or  not  guilty, "  and  witli- 
drew,  and  nothing  else  ooourred.  Cods  Crim. 
Proc  N.  Y.  i  764,  requiring  judgment  to  be 
given  without  regard  to  technical  errors  not 
prejudicial  to  defendant's  substantial  rigbta, 
—People  V.  Moore,  (Sup.)  159. 

ETldence — Confessions. 

8.  Defendant  having  deposed  that  he  and 
four  others  committed  the  robbery  charged, 
b^  entering  the  house  of  the  victim,  binding 
him,  and  so  taking  the  money,  may  contradict 
this  confession  by  showing  that  none  of  the 
four  were  at  the  place  of  the  crime  at  the  time 
stated.- Peoplev.  Fox,  (Sup.)  859.» 

4.  Defendant  is  entitled  to  show,  before  bis 
confession  Is  admitted,  that  It  was  obtained 
through  fear  and  by  promise  of  immunity. 
Permitting  him  to  show  the  facts  afterwards, 
and  then  striking  out  the  confession,  is  not 
sutScient. — Id.*  , 

Declarations  of  co-conspirator. 

5.  Appellant  and  bis  oo-defendant,  who  bad 
pleaded  guilty,  testified  that  the  former'  did 
not  participate  In  the  murder,  no  motive  was 
shown,  and  respectable  witnesses  testified  to 
appellant's  good  character.  Ai^tellant  and 
defendant  had  separated  on  the  evening  of  the 
murder  at  about  10  o'clock.  Two  men  were 
seen  at  different  times  and  places  during  the 
night,  by  witnesses,  one  of  whom  recognized 
appellant,  but  said  that  the  other  man  was  a 
stranger.  When  this  witness  saw  them  ap- 
pellant wore  a  light-colored  hat,  as  did  also 
one  of  the  men  seen  by  another  witness,  while 
both  the  men  seen  by  a  third  witness  wore 
black  hats.  Appellant  testified  that,  on  leav- 
ing his  co-defendant,  he  went  to  the  bouse  of 
deceased,  but,  the  latter  beluf  absent,  he  did 
not  remain ;  that  on  the  way  home  he  went  to 
sleep  beside  a  fence.  His  employer  tes- 
tified that  appellant  returned  home  about  5 
o'clock  in  the  morning,  and  the  oo<lefendant 
came  and  Inquired  for  him  at  about  0  o'clock. 
Held,  that  the  evidence  showed  no  conspiracy 
between  the  defendants,  and  the  admission  of 
acts  and  declarations  of  his  co-defendant,not 
partlcipatt<d  in  by  appellant,  was  error.— 'Peo- 
ple V.  Pavlik,  (Sup.)  aS8.» 

Warrant — Sufficiency  on  appeaL 

6.  The  objection  that  the  affidavit  on  whidt 
a  warrant  was  Issued  does  not  state  facts  suf- 
ficient to  constitut-e  the  offense  charged,  is  not 
reviewable  where  the  record  does  not  show 
that  the  objection  was  made  before  the  nia^»> 
trate.— People  v.  Uoore,  (Sup.)  159. 

OUETESY. 

Property  subject  to. 

A  husband  acquires  no  Interest  In  lands  of 
his  wife  which,  anring  the  whole  of  tlta  oov- 
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«rture,  are  in  the  adverse  possession  of  an- 
other.—Baker  ▼.  Oakwood,  (Sup.)  570. 

DAMAGES. 

EzcesstTe,  see  lAhel  and  Slander,  18. 
For  breach  of  warranty,  see  Sale,  5. 

eviction  \>j  landlord,  see  Landlord  and 
Tenant,  2. 

Sreach  of  oontraot. 

1.  Where  defendant  avers  that  he  was  dam- 
aged by  non-compliance  with  a  building  con- 
tract, evidence  tnat  certain  alleged  defects 
•were  supplied  after  the  commencement  of  the 
action  is  competent  as  bearing  on  the  ques- 
tion of  damages.— Rauscher  v.  Cronk,  (Sup.) 
4T0. 

3.  WTiere  plaintiff  manufactured  property 
for  defendant,  who  had  the  option  to  purchase 
or  return  it,  and  he  refused  to  do  either,  the 
measure  of  damages  for  its  detention  is  the 
interest  on  its  value  from  demand,  in  the  ab- 
aence  of  evidence  that  plaintiff  could  have 
made  any  use  of  it,  except  to  sell;  and  in  an 
action  for  it  or  its  value,  and  damages  for  its 
detention,  evidence  of  the  value  of  its  use 
.during  such  detention  is  inadmissible. — Red- 
mond v.  American  Mauuf 'g  Co.,  (Super.  Ct. 
N.  Y.)828.  .V     «~ 

8.  In  an  action  for  breach  of  a  oontraot 
whereby  defendant,  in  consideration  of  plain- 
tiff obtaining  the  necessary  sand  and  gravel, 
agreed  to  haul  it  to,  and  "fill  up,"  a  certain 
trestle-work,  and  to  fill  in  a  certain  place  on 
plaintiff's  land  for  a  depot-site,  plaintiff  is  en- 
titled to  recover  the  fair  cost  of  filling  in  the 
depot-site  as  stipulated,  and  such  damages 
for  breach  of  the  agreement  to  fill  up  the 
trestle-work  as  naturally  resulted  therefrom, 
and  were,  in  the  contemplation  of  the  parties, 
as  liliely  to  result;  and  a  charge  based  on  the 
theory  that  defendant  was  bound  to  fill  in  the 
trestle-work  so  as  to  exclude  water  from 
plaintiff's  land  is  erroneous. — MorreU  v.  Long 
Island  R.  Ck).,  (C.  P.  N.  Y.)  938. 

Personal  injuries. 

4.  Evidence  of  physicians  as  to  the  perma- 
nency of  plaintiff's  injuries  is  admissible. — 
•Campbell  v.  New  York  Cent.  &  H.  R.  PL  Co., 
<Sup.)  6W.» 

5.  The  testimony  of  a  medical  expert  as  to 
the  probable  duration  of  plaintiff's  pain,  who 
testifies  that  it  is  extremely  doubtful  whether 
plaintiff  will  ever  recover  from  it,  is  not  with- 
in the  rule  in  Strohm  v.  Railroad  Co., 86  N.  Y. 
806,  excluding  such  evidence  when  the  appre- 
hended consequences  are  contingent,  specula- 
tive, or  merely  possible. — Noy  v.  City  of  Troy, 
(Sup.)  679. 

6.  Where  it  appears  that  plaintiff  lost  three 
fingers,  and  received  injuries  to  his  wrist  and 
arm,  that  he  suffered  great  pain  directly  after 
the  accident,  that  he  was  a  married  man  with 
one  child,  and  was  receiving  JL.'jO  a  day  at  the 
time  of  the  accident,  a  verdict  of  Jti.OOO  is  not 
oxcessive. — Murtaugh  v.  New  York  ConU  & 
H.  R.  R.  Ca,  (Hup.)  483. 

Injuries  to  property. 

7.  While  the  supply  of  water  from  a  stream 
passing  the  brick-yard  of  which  plaintiff  was 


the  lessee  was  cut  off  by  defendant,  which 
had  condemned  the  stream  in  proceedings  to 
which  the  lessor  alone  was  a  party  and  erect- 
ed a  dam  across  it,  plaintiff  was  compelled  to 
stop  her  brick- works,  and  in  consequence  made 
1,000,000  bricks  less  than  she  otherwise  could 
have  made.  Held,  that  the  measure  of  dam- 
ages was  not  the  value  of  the  bricks,  but  the 
diminution  In  value  of  the  premises  for  the 
purpose  of  that  business. — van  Buren  v.  Fish- 
kill  &  M.  W.  Co.,  (Sup.)  836. 

8.  Such  diminution  being  the  measure  of 
damages,  evidence  that  plaintiff  could,  with 
equal  facility,  and  with  as  ^ood  results,  have 
used  the  water  from  the  river  bounding  the 
yard  on  the  other  side,  is  admissible. — li. 

Dangerous  Premises. 

See  Negligence,  1, 3. 

DEATH. 

l»roof  of  death. 

Testator  went  in  his  yacht  on  a  vovage  of 
about  20  days,  but  never  reached  his  destina 
tion,  and  neither  the  yacht  nor  any  one  on 
board  was  heard  from  afterwards,  unless  » 
similar  vessel,  sighted  by  a  steam-ship 29  days 
after  his  departure,  was  his.  On  the  day  suc- 
ceeding his  departure,  a  great  storm  occurred, 
covering  the  probable  situation  of  the  yacht 
at  that  time,  by  which  other  vessels  were 
lost,  and  some  days  after  wreckage  resem- 
blinpr  a  part  of  his  vessel  was  found.  Diligent, 
but  ineffectual,  inquiries  were  made  up  to  the 
time  of  filing  the  petition  for  probate,  six 
months  after  his  departure.  Held  sufficient 
evidence  of  his  death  to  warrant  probate  of 
bis  will.— In  re  Stewart's  Will,  (Sur.  N.  Y. 
Co.)  884.» 

DECEIT. 

Misrepresentations  by  seller. 

1.  Where  the  vendor  of  a  horse,  by  misrep- 
resentations as  to  the  nature  of  an  apparent 
unsoundness,  induces  the  sale,  he  is  liable  to 
the  buyer  in  an  action  for  deceit. — White  v. 
Mowbray,  (Sup.)  325.* 

2.  Where  the  vendor  of  a  horse,  by  misrep- 
resentations as  to  apparent  defects,  induces 
the  sale,  the  buyer  may  recover  the  price  of 
the  horse,  and  hb  expenses  in  trying  to  effect 
a  cure. — Id. 

DEDICATION. 

Of  highway,  see  Highways,  L 

Effect — Building  on  unopened 

streets. 

A  deed  conveyed  land  together  with  the 
right  of  way,  in  common  with  other  abutting 
owners,  over  several  unopoued  streets  and 
avenues,  as  laid  down  on  a  map  previously 
filed  by  the  grantor.  The  grantee  opened  one 
of  the  streets  projected  on  the  map,  but  made 
it  16  feet  narrower  than  the  plat,  and  it  was 
thus  used  by  the  abutting  owners  and  the 
public.  'The  grantee  paid  the  taxes  on  the 
16-foot  strip  and  erected  a  building  thereon. 
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Afterwards  that  part  ol  the  county  was  an- 
nexed to  the  city  of  New  York,  wWoh  ac- 
cepted the  street.  Held,  that  on  the  tak- 
ing of  the  strip  by  the  city  for  an  extension 
of  the  street  the  grantee  is  entitled  only  to 
nominal  damages.— In  re  Extension  of  North 
Third  Ave.,  (Sup.)  641. 

DEED. 

Attestation,  see  Vendor  and  Vendee,  8. 

Capacity  of  grantor. 

1.  A  deed,  without  consideration,  fraudu- 
lently obtained  from  a  person  of  unsound 
mind,  is  void,  both  at  common  law  and  by  vir- 
tue of  1  Rev.  St.  N.  Y.  p.  719,  i  10,  providing 
that  persons  of  unsound  mind  shall  be  incap- 
able to  convey  land,  and  an  innocent  purchas- 
er from  the  grantee  takes  no  title  to  the  land 
conveyed  as  against  the  grantor's  heirs. — Val- 
entine V.  Richardt,  (Sup.)  906. 
Description. 

S.  A  deed  is  eilectual  to  convey  the  lands 
described  by  metes  and  bounds,  notwithstand- 
ing a  statement  that  they  are  the  same  con- 
veyed to  the  grantor  by  a  person  named  by  a 
deed  of  which  the  date  and  time  of  record  is 
given,  though  the  latter  deed  conveys  other 
lands.  Such  statement  may  be  rejected  as 
surplusage. — Zlnk  v.  McUanus,  (Sup.)  487. 

Delivery. 

8.  There  was  evidence  of  the  declarations  of 
the  grantor  that  she  intended  the  grantee  to 
have  the  land  described  in  the  deed,  and  that 
he  had  been  in  possession  of  the  deed,  and  bad 
occupied  the  land  since  the  execution  of  the 
deed  30  years  before,  and  paid  the  taxes.  On 
the  other  hand,  the  land  was  usually  assessed 
to  the  grantor,  and  there  was  evidence  that 
the  grantee  had  admitted  that  the  land  be- 
longed to  the  grantor's  heirs,  and  that  he  had 
paid  small  sums  for  deeds  from  such  heirs. 
The  admissions  were  denied,  and  the  pay- 
ments to  the  heirs  were  shown  to  have  been 
made  after  a  claimant  had  begun  to  acquire 
deeds  from  such  heirs.  Held,  that  a  finding 
that  the  deed  had  been  delivered  would  not 
be  disturbed. — Strougb  v.  Wilder,  (Sup.)  667. 

Construction  and  effect. 

4.  A  father  quitclaimed  to  his  daughter,  to 
whom  he  was  inflebted  to  the  amount  of  the 
expressed  consideration,  premises  upon  which 
they  together  resided,  the  deed  providing  that 
the  father  reserved  the  power  to  alienate  or 
mortgage  the  premises  during  his  life-time, 
and  declaring  the  intention  to  be  to  convey 
"the  remainder"of  the  premises,  provided  the 
father  failed  to  execute  the  power.  Tbe  hOr 
bciidum  was  to  have,  etc.,  forever,  subject  to 
the  power.  Held,  that  the  purpose  of  the 
conveyance  was  to  pay  or  secure  the  debt,  and 
that  the  power  reserved  was  subject  to  the 
daughter's  interest,  and  that  the  daughter 
was  to  have  the  entire  premises  in  case  of  the 
tion-exeoution  of  the  power. — Harty  v.  Doyle, 
(Sup.)  574. 

5.  Where  a  deed,  excepting  "so  mucii  of 
said  land  as  has  been  taken  by  public  author- 
ity, if  any  has  been  taken, "  etc.,  "and  subject 
also  to  any  assessment conftrmed  8ince"acer- 


toin  date.  Is  delivered  after  oondemnatioa 
proceedings  have  been  instituted,  but  before 
the  commissioners'  report  is  made  or  con- 
firmed, tbe  grantee  is  entitled  to  the  award 
for  the  appropriated  portion  of  the  granted 
premises.  The  exception  in  tbe  deed  is  in- 
tended to  protect  the  grantor  from  any  claim 
which  the  grantee  might  assert  in  case  soma 
portion  of  the  pr^nises  liad  been  appropriated, 
and  not  to  reserve  any  right  therein  to  the 
grantor.— caty  of  New  York  v.  (Tnrran,  (O.  P. 
N.  yJ  583. 

6.  Where,  after  the  commissioners'  report 
had  been  confirmed,  and  the  title  to  tlie  ap- 
propriated portion  thereby  vested  in  the  city, 
the  grantee  conveys  tbe  property  by  the  same 
description  as  in  his  own  deed,  inclnding  the 
exception,  his  grantee  is  entitled  to  the 
award. — Id. 

Proof  of  deeds. 

7.  Under  Code  CivUProo.  N.  Y.  SS  985,  936, 
providing  that,  if  the  proof  of  a  conveyance 
was  taken  upon  the  oath  of  an  incompetent 
witness,  the  conveyance  shall  not  be  received 
in  evidence  until  established  by  other  and 
coinpetent  proof,  it  is  proper.  In  an  action 
wherein  the  controversy  relates  to  the  genu- 
ineness of  a  deed  which  was  proved  before  a 
notary  public  by  a  subscribing  witness,  to  ad- 
mit evidence  to  show  that  at  that  time  the 
subscribing  witness  was  of  feeble  body,  weak 
mind,  and  subject  to  delusions,  and  unfit  for 
business.— lioKay  t.  Lasher,  (Sop.)  853. 

Defeiiat. 

Judgment  by,  see  Judgment,  9-4L, 
Demand. 

To   set  statute  of  limitations  running,  aes 
LimltabUm  of  Actions,  5,  6. 

DEPOSITION. 

Interrogatories. 

1.  In  an  action  for  money  received,  tbe  ait- 

swer  alleged  the  rendition  of  services  by  de- 
fendant in  procuring  for  plaintiff  a  business, 
in  consideration  of  which  plaintiff  agreed 
that  defendant  should  retain  the  money  sued 
for,  and  that  plalntiil  had  received  advan- 
tages to  that  amount,  which  he  had  not  re- 
stored. Held,  that  interrogatories  relative  to 
the  value  of  the  business  to  plaintiff  were 
pertinent,  and  that  they  should  not  be  disal- 
lowed on  plaintiff's  stipulating  that  the  valu» 
of  the  business  was  of  the  amount  sued  for.— 
ThoiTD  V.  Riley,  (Super.  Ct.  N.  Y.)  547. 

2.  On  the  settlement  of  interrogatories,  tiie- 
sufficiency  of  the  answer  should  not  be  con- 
sidered, but  the  pertinency  of  the  interrogar 
tories  to  the  issue  as  made  is  alone  to  be  oon- 
sidered.— Id. 

DESCENT  AND  DISTHIBTf. 
TION. 

Bights  of  surviving  husband. 

1.  Where  a  wife  leaves  no  heirs  or  next  ot 
kin,  her  husband  is,  under  3  Rev.  St.  N.  Y.  pt. 
i,  art.  3,  i  79,  entitled  to  her  entire  estate  in 
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his  own  right,  and,  haTing  exhausted  it  for 
his  own  uses  before  the  appointment  of  a  re- 
ceiver in  supplementary  proceedings  on  an 
execution  against  hi^  the  receiver  can  re- 
ceive nothing  from  him  as  his  wife's  admin- 
istrator.—In  re  OUUgan's  Estate,  (Sur.  N.  T. 
C!o.)  17. 

Inheritance  and  legacy  taxes. 

2.  An  order  assessing  and  fixing  the  tax  on 
a  ooUateral  inheritance  wiU  be  modified  so  as 
to  relieve  the  persons  liable  for  Uie  tax  from 
the  payment  of  Interest  at  the  rate  of  10  per 
cent,  for  the  period  covered  by  the  contests 
of  the  wills  of  two  heirs  of  decedent,  pending 
which  the  estate  of  such  heirs  had  no  legal 
representative,  under  Laws  N.  Y.  1885,  c.  ^, 
i  5,  providing  that  the  penalty  of  10  per  cent. 
Imposed  for  the  non-payment  of  such  tax  shall 
not  be  charged  where,  by  reason  of  claims 
against  the  estate,  necessary  litigation,  or 
other  unavoidable  cause  of  delay,  the  estate 
cannot  be  settled  at  the  end  of  a  year  from 
the  death  of  decedent.— In  re  Prout's  Estate, 
(Sur.  N.  Y.  Co.)  881. 

&  Xaws  N.  Y.  1885,  c.  488,  declaring  that  a 
tax  on  a  legacy  accrues  at  the  death  of  the  de- 
cedent, ana  that  the  market  value  of  the  prop- 
erty at  the  date  of  the  death  shall  be  assessed, 
etc.,  was  amended  by  act  June  25, 1887,  so  as 
to  exempt  a  legatee  who  for  more  than  10 
years  stood  in  the  relation  of  a  mutually  rec- 
ognized child  of  decedent  Held,  that  the 
amendatory  act  was  not  retroactive,  so  as  to 
exempt  a  legatee,  where  the  testator  died  be- 
fore the  passage  of  the  act,  but  proceedings 
to  collect  the  tax  were  not  instituted  till  after 
its  passage.— In  re  Ryan's  Estate,  (Sur.  N.  Y. 
Co.)  186. 

4.  Laws  N.  Y.  1887,  o.  718,  i  4,  relating  to  the 
collateral  Inheritance  tax,  provides  tnat,  If 
the  tax  is  paid  within  18  months  after  the 
death  of  decedent,  no  interest  shall  be  charged 
thereon.  Section  17  authorizes  a  citation  to 
show  cause  why  the  tax  should  not  be  paid,  to 
issue  after  neglect  or  refusal  to  pay  it.  Held, 
that  the  estate  is  not  liable  for  costs  in  pro- 
oeedings  instituted  before  the  expiration  of 
the  18  months,  though  the  citation  is  also  to 
show  cause  wny  the  tax  shall  not  be  ascer- 
tained.—Frazer  v.  People,  (Sur.  Kings  Co.)  184. 

5.  Laws  N.  Y.  1887,  c.  718,  { 18,  relating  to 
the  collateral  Inheritance  tax,  which  author- 
izes the  surrogate  to  cause  appraisement  to  be 
made  for  ascertaining  the  amount  of  the  tax, 
does  not  relieve  the  executor  from  the  duty  of 
applying  for  appraisement  for  the  same  pur- 
pose, and  the  tux  is  none  the  less  due  because 
the  surrogate  has  not  caused  an  appraisement 
to  be  made — Id. 

«.  Laws  N.  Y.  1885,  c.  488,  $  4,  provides  that 
if  a  collateral  Inheritance  tax  is  paid  within 
one  year  from  the  death  of  the  decedent,  in- 
terest at  the  rate  of  6  percent,  shall  be  charged ; 
but,  if  not  80  paid,  interest  at  the  rate  of  10 
per  cent  shall  be  charged  from  the  time  the 
tax  accrued.  Section  5  provides  that  where,  by 
reason  of  necessary  litigation,  etc.,  the  estate 
cannot  be  settled  at  the  end  of  a  year  from  the 
death  of  the  decedent,  the  penalty  of  10  per 
cent,  shall  not  be  charged,  but  6  percent,  only 
shikll  be  collected  from  the  expiration  of  such 
year,  etc.    Heidi  that  the  intention  was  not, 


in  case  of  an  exception  arising  as  provided  in 
section  5,  to  remit  the  Interest  on  the  tax  al- 
together for  the  year  succeeding  the  death  of 
the  decedent,  but  to  provide  for  a  continuoua 
rate  of  6  per  cent,  irom  such  death. — In  ra 
Prout's  Estate,  (Sur.  N.  Y.  Co.)  884. 

7.  Laws  N.  Y.  1885,  c.  488,  f  10,  provides  that 
tlie  enforcement  of  a  decree  on  a  citation  to 
persons  interested  in  property  liable  for  the 
payment  of  a  collateral  inheritance  tax  to 
sliow  cause  why  such  tax  should  not  be  paid 
shall  oonform  to  the  provisions  of  the  Code  of 
Civil  Procedure  as  to  such  proceedings  in  sur- 
rogates' courts.  Code  Civu  Proc.  {  2558,  pro- 
vides for  the  docketing  of  a  surrogate's  decree 
in  the  same  manner,  and  with  the  same  effect, 
as  judgments  of  the  supreme  court  are  dock- 
eted. Section  25.54  provides  for  the  enforce- 
ment of  the  decree  by  execution.  Section 
2655  provides  that  a  decree  of  Vbe  surrogate's 
court  may  be  enforced  by  proceedings  for  con- 
tempt where  it  cannot  be  enforced  by  execu- 
tion. HclcL,  that  an  order  for  the  payment  of 
a  collateral  inheritcmoe  tax  cannot  be  enforced 
by  proceedings  for  contempt  against  persona 
interested  in  the  property  liable  for  the  tax 
other  than  administrators,  etc.,  before  the  is- 
suance and  return  of  an  execution  on  the  de- 
cree of  the  surrogate.— In  re  Prout's  Estate. 
(Sur.  N.  Y.  Co)  881. 

8.  Laws  N.  Y.  1887,  c.  718,  providing  that, 
"after  the  passage  of  this  act,  aU  property 
which  shall  pass  oy  will,  or  by  the  intestate 
laws,  *  *  *  or  any  interest  therein,  or  in- 
come therefrom,  which  shall  be  transferred 
by  deed,  •  •  •  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor,  •  *  •  shall  be  and 
is  subjeot"  to  a  certain  tax,  does  not  apply  to 
property  conveyed  before  its  passage  by  an 
irrevocable  deed,  in  trust  to  pay  the  income 
to  the  grantor  during  her  life,  and  on  her 
death  to  be  sold  and  distributed  among  cer- 
tain named  beneficiaries  or  their  desoendants, 
tbongh  the  grantor  dies  after  the  passage  of 
the  act;  such  a  deed  becoming  operative  at 
its  date,  and  not  at  the  grantor's  death. — In 
re  Hendricks'  Estate,  (Bur.  N.  Y.  Ca)  281.    ' 

DISCOVERY. 

When  granted. 

1.  On  motion  that  plaintiff  be  required  to 
deposit  with  the  clerk  the  agreement  on  which 
his  cause  of  action  is  based,  for  the  purpos» 
of  enabling  defendants  to  frame  an  answer,, 
where  the  principal  defendant's  affidavit  al- 
leges that  ne  never  made  the  agreement,  a> 
discovery  will  be  denied,  as  the  answer  can> 
be  made  withoutit. — Watts  v.Knevals, (Super. 
Ct.  N.  Y.)  548. 

2.  The  examination  of  defendants  beforo 
trial  having  been  obtained  by  plaintiff  for  h!» 
own  benefit,  it  would  not  be  a  proper  exerciso 
of  discretion  to  allow  defendants  to  inspect 
reports  before  such  examination,  whose  pro- 
duction they  can  compel  on  the  trial  or  betoro 
trial,  if  necessary.- Dyett  v.  Seymonr,  (Sup.)r 
643. 

Application. 

8.  New  York  rule  No.  15  provides  that  th* 
moving  papers  on  an  application  for  discovery 
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or  Inspection  of  books  or  papers  shall  state 
the  facts  on  which  the  same  Is  claimed,  and 
that  the  applloant  shall  show  the  materiality 
and  necessity  of  the  discovery  sought.  Held, 
that  an  application  by  defendants  for  discov- 
ery of  certain  reports,  alleged  to  have  been 
rendered  by  them  to  plaintiS's  assignor,  to  be 
used  on  an  examination  of  such  defendants 
before  trial,  on  an  order  obtained  by  plaintiff, 
will  be  denied  where  the  petition  stales  nei- 
ther the  contents  of  the  reports,— it  being  pre- 
sumed from  the  fact  that  defendants  rendered 
the  reports  that  they  know  such  contents  in  a 
xeneral  way, — nor  why  It  is  material  that  de- 
fendants should  be  allowed  to  inspect  them, 
nor  any  fact  tending  to  show  that  such  inspec- 
tion is  material  or  necessary.— Id. 

Vaostion  of  order. 

4.  Where  it  appears  from  the  affidavits  that 

SlaintifT  has  not  the  control  or  possession  of 
le  document  whose  discovery  is  sought,  it  is 
proper,  under  Code  Civil  Proa  N.  Y.  i  806,  so 
providing,  for  the  judge  who  granted  a  dis- 
covery to  vacate  the  order.  — Watts  T.  Kne- 
vals,  (Super.  Ct.  N.  Y.)  (H8. 

DIVORCE. 

Action — iDjanotion . 

Plaintlit  was  divorced  from  his  wife  at  her 
suit,  and  married  again.  His  second  wife  also 
sued  for  a  divorce,  and  pending  this  action 
the  decree  divorcing  him  from  his  former 
wife  was,  at  her  instance,  annulled  in  toto, 
which  he  sought  to  set  up  as  a  defense  to  the 
action  by  his  second  wife,  but  was  refused 
leave  to  file  an  amended  or  supplemental  an- 
swer for  that  purpose.  Held  no  ground  to 
enjoin  the  second  wife's  action.— -Von  Pro- 
ohazka  t.  Von  Frochazka,  (Sup.)  801. 

Documents. 

▲•  evidence,  see  Evidence,  11, 19. 

DOMICILE. 

Residence  of   party,  see   Venue  in  Cimll 
Cases,  i. 

Besidence. 

1.  The  word  "resident"  as  used  in  Laws  N. 
T.  1868,  o.  858,  establishing  the  board  of  quar- 
antine commissioners,  which  provides  that 
the  governor  shall  nominate  citizens,  "who 
sbalTbe  residents  of  the  metropolitan  police 
district,"  means  a  person  domiciled  In  that 
district.  Lakdon,  J.,  dissenting. — ^People  v. 
Piatt,  (Sup.)  367. 

2.  Defendant  was  bom  in  the  town  of  O., 
outside  the  district,  where  he  lived  until  a 
few  years  before  his  appointment  as  commis- 
sioner, when  he  sold  his  dwelling-bouse  and 
moved  with  his  family  to  New  York  city, 
where  his  principal  place  of  business  was  lo- 
cated, and  where  he  has  ever  since  had  his 
actual  residence.  But  he  admitted  that  he 
had  never  changed  his  domicile,  and  still 
claimed  to  be  domiciled  at  O.,  where  he  voted, 
taking  the  required  oath  as  to  residence,  and 
where  he  stiu  retained   business  interests. 


ne 


Held,  that  the  question  was  for  the  Jnij 
whether  defendant  was  a  resident  of  the  dis- 
trict at  the  time  of  bis  appointment,  withia  tks 
meaning  of  the  act— Id. 

DOWEB. 

Inchoate  right. 
1.  Cnder  3  Rev.  St.  V.  Y.  (6th  Bd.)  p.  IKl. 
ivlng  a  wife  dower  in  all  the  lands  in  whidi 
ler  husband  was  seised  of  an  estate  of  inber- 
itanoe  at  any  time  daring  marriage,  and  U. 
p.  1186,  S  17,  which  provides  that  wheneTcr 
an  Inheritance  or  share  of  an  inheritance  bM 
descend  to  several  persons  they  shall  take  h 
tenants  In  common,  on  the  death  of  the  sncei- 
tor  the  wife  of  an  heir  has  an  inohoau  ri^t 
of  dower  In  the  share  of  her  husband.— Jour- 
dan  V.  Haran,  (Super  Ct.  N.  Y.)  ML 

3.  The  inchoate  right  of  dower  Is  bat  so  is- 
cident  to  the  marriage  relation,  and  its  oon- 
tinuanoe,  and  the  manner  of  enforcing  Uu 
claim  to  dower  after  death  of  the  husband,  de- 
pend upon  the  statute  law  of  the  state  in  torn 
at  the  time  of  the  husband's  death.— Id. 

8.  trader  2  Rev.  St.  (6th  Ed.)  p.  U^  { It, 
providing  that  no  act,  deed,  or  conveyance  br 
the  husband,  without  the  consent  of  his  vik 
duly  acknowledged,  and  no  judgment  or  de- 
cree confessed  by  or  recovered  against  hio, 
shall  prejudice  the  wife's  right  to  dower,  s 
decree  and  sale  In  an  action  for  the  admen- 
nrement  of  the  dower  of  the  ancestor's  wid- 
ow, to  which  the  wife  of  an  heir  Is  not  s  par- 
ty, does  not  affect  the  latter's  inchoate  ligtit 
of  dower,  especially  as  the  decree  in  tenu 
was  limited  to  the  parties  to  the  action,  ud 
persons  claiming  under  them  after  the  filiif 
of  the  notice  of  we  pendency  of  the  actioo.- 
Id. 

4.  Laws  N.  Y.  1870,  &  717,  anthorizlnir  thi 
sale  of  land  in  an  action  for  the  admeasin- 
ment  of  dower,  did  not  necessarily  atnliili 
the  inchoate  right  of  dower  In  the  wife  of  IV 
heir;  section  8  expressly  providing  that  onl; 
"the  parties  to  such  action  "  shall  be  bound  I7 
the  sale. — Id. 

5.  A  widow  whose  dower  Is  nnaasieoed  li« 
no  auoh  interest  in  the  land  to  which  her  rigitl 
attaches  that  she  can,  by  mortgage  or  other 
wise,  create  a  charge  on  It. — Hutoal  Life  lai 
Ca  V.  Shlpmau,  (Sup.)  68i. 

EASEMENTS. 

Interference — ^IivJunotioQ. 

An  excavation  under  an  alley  along  whid 
plaintiff  has  a  right  of  way  is  not  such  an  ii- 
terference  as  wlU  justify  the  InterpositioD  a( 
a  court  of  equity.— Rivera  v.  Finn,  (Sop.)  ft 

EJECTMENT. 

Injunction  of,  see  Iniuneaon,  S. 

Title  to  support. 

1.  When  defendants  claim  under  a  tax  sskb 
plaintiff,  by  producing  his  deed  and  showist 
possession  thereunder,  establishes  a  print 
Jticie  case-— Zink  v.  McManus,  (Sup.)  437. 
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Pleading. 

2.  PlaintilFB  right  to  posaesdon  of  land  is 

gut  in  iasue  by  a  complaint  aUeging  that  be 
I  entitled  to  immediate  possession  07  virtue 
of  a  lease  from  a  person  named,  ana  an  an- 
swer denying  suoh  allegations. — ^Wilkins  7. 
WiUiams,  (Sup.)  897. 

EX^OnONS  AND  VOTEBS. 

Gondnot  of  elections. 

1.  The  fact  that  the  provision  of  the  eleo-, 
tion  law,  that  tiie  polls  shall  close  at  4  o'clock, 
may  prevent  gualifled  electors  from  voting, 
does  not  render  the  provision  void,  as  in  con- 
flict with  that  section  of  the  constitution 
guarantying  to  every  citizen  possessed  of  the 
requisite  qual^cations  the  right  to  vote,  and 
is  not  ground  for  mandamus  to  the  inspect- 
ors of  election  to  extend  the  time  for  closing 
so  as  to  enable  electors,  present  and  ready  to 
vote  at  the  time  of  closing,  to  cast  their  votes. 
—In  re  Smith,  (Sup.)  107. 

a.  Consolidation  act  IT.  Y.  St  1883-1886, 
'Which  provide  that  the  name  of  a  person  vot- 
ing at  an  election  shall  be  announced,  and  his 
name-marked  on  one  of  the  registers  which 
the  inspectors  shall  have  at  the  polls,  and  that 
the  name,  residence,  and  number  of  the  box 
In  which  his  ballot  has  been  deposited  shall 
be  entered  on  a  poll-book,  and  that  from  the 
books  the  number  voting  at  the  poll  on  that 
day  shall  be  ascertained,  do  not  authorize  in- 
spectors to  receive  ballots  of  the  same  voter 
at  different  times;  but.  When  he  once  pre- 
sents himself,  be  must  vote  tor  all  the  ofSces 
to  be  filled,  and  cannot  do  so  severally. — ^In  re 
Simpson,  (Sup.)  526. 

Irregularity — Mandamus  to  inspeot- 
ors. 

S.  Where  election  inspectors  have  proceed- 
ed illegally  in  counting  the  ballots,  and  made 
and  filed  their  report  with  the  proper  offloer, 
a  mandamus  will  not  issue  to  compel  them  to 
reconsider  their  action,  or  to  act  in  a  certain 
manner.— People  v.  Beardon,  (Sup.)  SfiO. 

EMINENT  DOMAIN. 

Procedure. 

1.  An  application  \}j  water  commissioners 
under  Laws  N.  T.  1876,  o,  181,  for  the  appoint- 
ment of  commissioners  to  condemn  uaxA  for 
tlie  use  of  a  village,  alleged  that  the  owner 
bad  refused  to  sell  at  a  reasonable  prices  and, 
such  appearing  to  be  the  fact,  a  commission 
was  appointed.  The  proceedings  were  then 
abandoned,  and  a  new  map  filed,  and  a  new 
application  made  for  the  appointment  of  com- 
missioners, which  described  lands  other  than 
those  described  in  tha  former  application,  and 
for  which  no  negotiations  with  the  owner 
had  been  bad.  Held  that,  as  the  statute  pro- 
vided for  the  appointment  of  commissioners 
only  in  case  the  owner  refused  to  sell,  the 
proceedings  could  not  be  maintained.— In  re 
Water  Commissioners  v.  Clark,  (Sup.)  817. 

3.  The  amendment  by  Laws  1883,  c.  311,  j  6, 
•ubd.  5,  providing  that  all  persons  served  may 
•how  cause,  and  disprove  any  facts  in  the  pe- 


tition, does  not  mean  that  the  petition  is 
proved  unless  afBrmative  evidence  against  it 
IS  offered;  and,  the  owner  having  answered 
denying  the  allegations  of  the  petition,  the  pe- 
titioners must  show  that  he  has  refused  to  sell 
at  a  reasonable  price. — Id. 

8.  The  petitioners  must  also  show  that  the 
lands  in  question  were  "required  for  the  pur- 
pose" of  the  water-works,  where  that  fact  Is 
put  in  issue  by  the  answer.— Id. 

EQUITY. 

Bee,  also,  FratiduletU  Corwei/cmces;  Ivjutui- 
Uon,  Mortgages;  Partition;  Partnership; 
Speelfio  Performance;  Trusts. 

Costs,  see  Costs,  1. 

Marshaling  assets,  see  Wills,  48,  44. 

Pleading,  multifariousness,  see  Wills,  10. 

Jurisdiction — Adequate  remedy  at 
law. 

1.  A  railroad  company  diverted  a  stream 
from  its  natural  ohannel,  by  causing  it  to  fiow 
along-side  of  the  track  about  SOO  feet,  where  a 
new  culvert  was  built,  through  which  the 
stream  was  turned.  Ttirough  tnis  channel,  in 
case  of  heavy  freshets,  stone  and  g^ravel  were 
brouebt  down,  and  deposited  on  the  land. 
Held,  that  equity  could  compel  the  railroad 
company  to  restore  the  stream  to  its  original 
channeL— Wright  ▼.  Syracuse,  B.  &  N.  Y.  B. 
Co.,  (Sup.)  480. 

2.  In  an  action  by  an  agent  to  compel  his 
employers  to  carry  out  the  contract  of  employ- 
ment by  which  plaintiff  was  to  oversee  manu- 
facturing and  sales  for  a  commission,  a  pre. 
liminary  injunction  is  improper,  the  remedy 
by  action  for  damages  being  adequate,  and  it 
is  especially  Improper  where  the  legality  of 
the  use  of  machinery  contemplated  by  the  con- 
tract is  doubtfuL— Bronk  v.  Riley,  (Sup.)  440. 

Beformation  of  instruments. 

8.  Plaiutifl's  husband,  the  owner  of  land, 
had  conversations  with  defendant  about  sell- 
ing lilm  part  of  it,  reserving  the  large  tim- 
ber, and  a  price  was  agreed  on.  Defendant 
entered,  and  cut  and  peeled  hemlocks  under 
an  arrangement  to  pay  one  dollar  per  cord  for 
the  bark  when  it  was  sold  and  the  money  col- 
lected. Plaintiff  thereafter  received  from  her 
husband  a  deed  of  the  whole  tract,  and  made 
a  written  agreement  with  defendant  intended 
to  embody  the  result  of  bis  conversations 
with  her  husband.  This  was  drawn  by  her 
son,  and  no  further  conversations  wei-e  had  at 
the  time.  Defendant  insisted  that  the  agree- 
ment should  have  given  him  the  right  to  cut 
the  small  timber,  as  plaintiff's  husband  had 
agreed,  and  that  the  one  dollar  per  cord  of 
hemlock  bark  was  to  be  applied  to  the  price  of 
the  land ;  that  this  had  been  agreed  on  his 
representations  that  In  no  othui-  way  could  ho 
make  his  payments.  The  evidence  wus  con- 
flicting on  this  point,  but  defendant  was  cor- 
roborated by  several  disinterested  witness- 
es, and  by  the  facts  that  he  was  a  poor  man 
engaged  in  the  lumber  business;  that  the  land 
was  unimproved  and  covered  with  timber; 
that  he  had  built  a  saw-mill  and  dwelling  on 
the  land,  and  had  cut  00  cords  of  bark  when 
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the  written  agreement  was  made,  at  which 
time  he  was  in  possession.    Held  sufBcient 

groof  to  wal-rant  a  reformation.— Strylcer  v. 
chuyler,  (Sup.)  518. 

4.  In  an  action  to  set  aside  and  reform  a 
deed,  and  have  it  declared  a  mortgage,  the 
evidence  was  that  defendant,  as  security  for 
a  painting  contract,  held  a  mortgage  on  four 
houses,  including  the  house  and  lot  covered 
by  the  deed ;  tliat  it  was  proposed  to  give  the 
deed  as  a  substitute  for  the  mortgages,  but  a 
lawyer  advised  against  that  course,  and  there- 
upon it  was  concluded  to  malce  an  aotoal  sale 
and  conveyance  of  the  house  and  lot,  in  con- 
sideration of  which  defendant  should  relin- 
quish the  mortoage,  complete  the  painting 
contract,  fumisfi  the  house  conveyed,  and  do 
certain  other  worli  on  the  houses;  that  de- 
fendant also  agreed  that  he  would  sell  and  re- 
oonvey  the  premises  to  plaintifl  within  six 
months,  on  payment  of  a  sum  equal  to  all  he 
should  be  entitled  to  under  his  painting  con- 
tract, and  his  outlay  in  completing  the  house. 
Plaintiff  and  his  brother,  who  was  interested 
in  the  transaction,  testified  that  they  did  not 
understand  the  paper  read  to  them  by  the 
lawyer.  Held,  that  there  was  nothing  unfair 
orunoonscionable  in  the  transaction,  and  that 
the  complaint  was  properly  dismissed. — Bom- 
kampv.  Boehm,  (Sup.)  28. 

Jurisdiction — Accounting. 

5.  S.,  a  shoi-t  time  before  her  death,  trans- 
ferred shares  of  stooli  to  defendant,  vrith 
whom  she  bad  resided,  and  who  had  had 
charge  of  her  banli-accoant,  and  made  neces- 
sary purchases  during  her  siclniess.  Defend- 
ant sold  the  stock,  and  deposited  the  proceeds 
in  bunk  to  her  own  credit.  The  executor  of 
8.  sued  to  set  aside  such  transfer  on  the 
ground  of  undue  influence,  etc.,  for  an  ac- 
counting, and  to  recover  the  money,  or  so 
much  as  might,  on  the  accounting,  be  found 
due.  A  temporal^  injunction  issued  to  re- 
strain defendant  from  drawing  out,  and  the 
bank  from  paying  over,  the  deposit.  Held, 
that  the  case  was  in  equity,  and  a  jury  trial 
was  properly  refused. — Urigham  v.  Qott, 
(Sup.)  olS. 

Pleading — ^Prayer  for  relief. 

6.  Whore  all  the  necessary  facts  are  alleged 
In  the  complaint,  the  court  has  power  to  grant 
full  relief,  without  regard  to  the  prayer. — 
Muehlbcrger  v.  Schilling,  (Sup.)  706. 

Equitable  action. 

7.  An  action  on  a  money  demand  Is  not  an 
equitable  action  simply  because  its  object  is 
to  charge  the  estate  of  a  deceased  partner 
with  a  firm  debt. — Hopper  v.  Hopper,  (Sup.) 
640. 

8.  An  action  by  a  receiver  In  supplementary 
proceedings  to  set  aside  a  mortgage  and  fore- 
closure sale  of  the  debtor's  goods,  made  be- 
fore the  recovery  of  the  judgment  on  which 
the  proceedings  were  based,  and  to  require 
the  mortgagee  to  account  for  the  value  of  the 
property,  alleging  that  said  mortgage  was 
fraudulent  as  to  creditors,  is  an  equitable  ac- 
tion, and  triable  by  the  court,  and  it  is  error 
to  send  it  to  the  circuit,  to  be  there  tried  aa 
an  action  atlaw.— Mandeville  v.  Avery,  (Sup.) 


Issues  of  fitot. 

9.  Where  in  such  oase  the  drcnit  eonrt  has 
framed  specific  Issues  of  fact,  to  which  the 
jury  have  responded,  no  findings  of  fact  and 
conclusions  of  law  being  stated  by  the  coort 
in  writing,  as  required  oy  Code  Civil  Proc. 
N.  Y.  S  1(^,  the  proceedings  after  the  verdict 
shonld  be  set  aside,  and  the  cause  remanded 
to  the  special  term,  without  passing  on  the 
merits,  in  order  that  Uie  special  term  may  deal 
with  the  issues  of  faot  tried  by  the  Jury  ac- 
cording to  the  rules  of  oonrts  of  equity  gov- 
erning such  issues,  and  to  state  its  conclusions 
in  writing,  and  render  jodgment  aa  in  an  eq- 
uitable action.— Id. 

Estates. 

See  Curtety;  Dt/wer;  Eatementt;  LandltrrA 
and  Tenant;  Mortgages;  Tenanei/in  Cam- 
mon  and  Joint  Tenaneu:  TnuU;  WiU», 
28,29. 

ESTOPPEL. 

Of  tenant  to  deny  lease,  see  Landlord  and 

Tenant.  8. 
contest  will,  by  aooeptauiae  of  legacy,  see 

Wills,  15. 
deny  landlord's  title,  aee  LaneOori  and 

Tenant,  4. 

By  record. 

1.  The  fact  that  defendant  pleaded  in  bar  a 
judgment  theretofore  rendered  against  him 
on  the  same  cause  of  action  will  not  estop 
him  from  appealing  from  such  judgment.— 
Ostrander  r.  Campbell,  (Sup.)  G97. 

In  pais. 

2.  Plaintiffs  sold  mineral  water  in  syphons, 
which  were  to  be  returned  when  empty,  and 
to  which  they  retained  title,  and  p&intiiTs' 
names  were  stamt>ed  on  the  glass  (d  each 
syphon.  Defendant  claimed  as  bona  fide  pur- 
chaser of  the  syphons  from  various  persons. 
Though  it  was  not  shown  how  long  plaintiffs 
had  allowed  the  syphons  in  question  to  re- 
main in  the  hands  of  their  customers,  it  did 
appear  that  defendant  had  only  been  in  busi- 
ness 18  months.  It  was  also  in  evidence  that 
plaintiffs  allowed  a  certain  price  for  the  re- 
turn of  syphons  found  in  junK-shops.  Held, 
that  plaintiffs  had  not  been  guilty  of  any  neg- 
ligence or  laches,  as  regparded  defendant,  such 
as  would  work  an  estoppel. — ^Lighte  y.  Plnao. 
(Sup.)  148.  ^^ 

8.  Plaintiff  had  sold  groods  to  defendant's 
husband,  In  whose  name  the  business  was 
carried  on,  but  refused  to  let  the  husband 
have  more  credit;  whereupon  the  husband 
told  plaintiff  he  would  give  "the  best  secu- 
rity, "  and  sent  for  defendant,  who  stated  to 
plaintiff  that  she  was  running  the  baaines<>, 
that  it  l>elonged  to  her,  and  that  she  would 
pay  for  all  the  goods  plaintiff  would  leave  ac 
the  shop.  Heid,  that  defendant  was  estoppi-d 
to  deny  that  the  business  was  in  fact  her  sep- 
arate business.— Maher  y.  WUlson,  (Sup.)  ati. 

EVXDENOE. 

See,  also.  Assault  and  Batten/,  4-S;  Crimt. 
nol  Law,  8-5;  VepnslUon;  Insanity;  Li 
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bel  and  Slander,  9-12;  JTowition;  Trover 

and  Conversion,  5;  Witness. 
In  actions  against  executors  and  administra- 
tors, see  ExeoiUors  and  Administrators, 

26-2S. 

on  bonds,  see  Bonds. 

on  notes,  etc.,  see  Negotiable  Instrur 

ments,6. 
In  actions  to  set  aside  fraudulent  oonvey- 

ances,  see  Fraudulent  Conveuances,  4,  6. 
Newly-discovered,  see  New  Trial,  6,  7. 
l^ew  trial  for  admission  of  improper,  see  New 

THaU  8. 
Non-expert  witness,  see  Wills,  14. 
Objections,  see  Trial,  7-15. 
Opinion,  see,  also,  Damages,  A,  & 

Fresumptiona. 

1.  The  fact  that  plaintiff  gave  defendant  his 
note  for  the  price  of  a  horse  does  not  show 
that  defendant  was  not  then  indebted  to 
plaintiff.— Tummonds  v.  Moody,  (Sap.)  714. 

Best  and  secondary. 

2.  The  copy  of  a  telegram  to  defendant, 
which  was  admitted  to  have  been  received  a 
few  days  after  he  had  written,  requesting  the 
information  conveyed  by  the  telegram,  and  the 
terms  of  which  were  reiterated  a  few  days 
later  in  a  letter  from  plaintiff  to  defendant,  was 
properly  admitted  m  evidence,  without  re- 
quiring the  original  to  be  produced. — Thorpe 
V.  Phiftin,  (C.  P.  N.  Y.)  939. 

Declarations  and  admissions. 

3.  Plaintiff  testified  that  defendant  said  he 
was  going  to  remove  the  whole  of  a  certain 
stack  of  hay,  while  defendant  testified  that  he 
said  he  was  only  going  to  take  his  share. 
Held,  that  the  contents  of  a  letter  written  by 
defendant  were  admissible  tosnowthat  he  hod 
previously  threatened  to  take  the  whole. — 
Richardson  v.  Van  Voorhis,  (Sup.)  599. 

4.  Though  plaintiff  may  have  heard  defend- 
ant testify  in  a  former  action  between  herself 
and  a  third  person  that  she  had  no  agent,  he 
is  not  thereby  deprived  of  his  right  to  rely  on 
admissions  made  by  defendant  to  the  con- 
trary before  giving  the  testimony  in  question. 
—Smith  T.  Dodge,  (Sup.)  866. 

5.  In  an  action  for  timber  wrongfully  cut 
and  removed,  it  appeared  that  the  land  from 
which  it  was  cut  was  owned  by  P.,  who  died 
intestate,  leaving  plaintiffs  and  C.  as  heirs  at 
law.  C.  died  intestate,  leaving  plaintiffs  as 
bis  heirs  at  law.  Defendants  claimed  under  a 
deed  from  C,  which  was  alleged  to  be  a 
forgery.  Held,  that  statements  by  C,  after 
the  date  of  the  deed,  that  ho  owned  no  realty, 
were  not  admissible  as  against  plaintiffs,  es- 
pecially where  they  were  not  so  connected 
with  the  deed  as  to  be  evidence  of  its  genuine- 
ness.— McKay  v.  Lasher,  (Sup.)  85'i. 

6.  In  an  action  for  rent,  where  the  tenant 
held  over  after  notice  that  the  rent  would  be 
increased,  conversations  and  acts  of  the  par- 
ties or  their  agents,  indicating  the  intention, 
which  occurred  after  the  commencement  of 
the  holding  over,  were  properly  excluded  on 
tbe  trial,  as  the  law  made  the  agreement  for 
them,  and  it  could  not  be  varied,  except  b^  a 
new  contract  based  on  the  proper  consid- 
eration.—Thorpe  V.  Philbin,  (C.  P.  N.  Y.)  ysU. 


7.  Where  the  Issue  between  the  parties  is  a» 
to  the  right  to  commissions  for  the  sale  of  real 
estate,  the  declarations  of  the  owner  of  the 
property  sold,  made  some  time  after  tbo  sale 
had  been  effected,  and  in  the  absence  of  de- 
fendant, to  tbe  effect  that  he  thought  plaintiff 
was  entitled  to  the  commissions,  are  inadmis- 
sible.—Shlpman  T.  Freeh,  (C.  P.  N.  Y.)  933.» 

Opinion. 

8.  A  question  put  to  a  witness  as  to  what  ho 
would  say  of  the  prudence  of  an  operator  who 
in  polishing  a  bar  should  take  one  hand  off  the 
bar,  eta,  was  properly  excluded,  as  calling  for 
the  opinion  of  the  witness. — Murtaugh  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  4^8. 

9.  A  witness  who  has  used  emery-wheels  for 
a  number  of  years,  and  has  built  them  him- 
self, is  qualified  to  speak  as  to  the  construc- 
tion of  an  emery-wheel  which  burst  and  in- 
jured plaintiff,  and  it  was  not  error  for  the 
court  to  so  charge. — Id. 

10.  It  is  not  improper  to  permit  an  expert 
witness  to  explain  upon  a  blackboard  his 
meaning,  and  the  reasons  for  bis  opinions. — 
McKay  v.  Lasher,  (Sup.)  852. 

Documents— Account-books. 

11.  On  accounting  between  partners,  plain- 
tiff claimed  credit  for  a  certain  real-estate 
transaction,  and  defendant  denied  the  item. 
On  cross-examination  an  entry  was  shown 
him  in  the  partnership  books  supposed  to  be 
at  variance  with  his  denial,  ifcjrf,  that  plain- 
tiff had  a  right  to  introduce  llie  single  entry 
relating  to  this  item,  and  that  be  could  not  be 
compelled  to  put  the  whole  book  in  evidence. 
—Van  Bokkelein  v.  Berdell,  (Sup.)  333. 

13.  Entries  of  charges  for  soi-vices  and  dis- 
bursements in  the  account-books  of  an  attor- 
ney, in  his  own  handwriting  and  in  that  of  his 
former  partner,  both  of  whom  died  before  the 
client,  many  of  the  items  being  proved  by  dis- 
interested witnesses  independently  of  the 
books,  and  other  witnesses  testifying  that 
they  had  settled  their  indebtedness  to  tlie  at- 
torney by  the  books,  and  found  them  correct, 
are  admissible  in  an  action  by  tbe  attorney's 
administrator  against  the  administrator  of 
the  deceased  client  to  recover  for  such  serv- 
ices and  disbursements,  though  during  part 
of  the  time  the  entries  were  being  made  plain- 
tiff's intestJite  had  clerks  in  his  office,  whose 
principal  duties  were  copying  papers  and 
other  such  work  as  is  usually  intrusted  to 
clerks  in  a  law-offlce,  and  who  were  not  shown 
to  bavo  had  personal  knowledge  of  the  mat- 
ters, as  thoy  were  not  such  clerks  that  tlieir 
employment  would  render  the  books  inoom- 
pelont  evidence.  —  Kexford  v.  Comstock, 
(Sup.)  8T6. 

Parol  to  vary  writing. 

13.  In  an  action  on  a  contract  of  sale  re- 
quired by  the  statute  of  frauds  to  bo  in  writ- 
ing, parol  evidence  is  Inadmissible  to  vary  the 
writing.  —  RouUedge  v.  Worthinglou  Co., 
(Super.  Ct  N.  Y.)  819. 

14.  Evidence  to  explain  the  meaning  of  a. 
lease  and  assignment  given  in  evidence  is 
properly  excluded,  neither  Instrument  being 
ambiguous,  and  no  particulars  being  men- 
tioned in  which  it  was  claimed  they  were  am- 
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biraons.— Sprag^e  ▼.  Bartholdl  Hotel  Co., 
(^per.  Ct.  N.  Y.)  8S& 

Proof  of  handwriting. 

15.  Laws  N.  Y.  1880,  o.  86,  whiiih  allows 
oompariaon  of  a  disputed  writing  "  with  any 
writing  proved  to  the  satisfactioD  of  the 
court  to  be  genuine, "  leaves  the  proof  of  the 
writing  offered  for  comparison  to  the  discre- 
tion of  the  trial  court,  and  does  not  require  it 
to  be  proved  bv  admission,  or  by  direct  evi- 
dence of  one  who  saw  the  person  write  it.— 
McKay  v.  Lasher,  (Sup.)  «&* 

EXECUTION. 

See,  also,  Attaa»ment;  Oaimishment. 
Property  subject  to  levy,  see,  also,  JExemp- 

tloni. 
Supplementary   proceedings,  atteadanoe  of 

witness,  see  Wttness,  2S, 

Property  subject  to. 

1.  The  Interest  of  one  holding  land  under  a 
contract  of  purchaao,  or  as  ee»tui  que  truft, 
the  legal  title  being  vested  in  another  for  his 
benefit,  is  not  subject  to  sale  on  execution. — 
Bates  V.  Lidgerwood  Uanuf  g  Co.,  (Sup.)  SOT. 
Personalty  or  retilty. 

2.  Code  GivU  Proa  N.  Y.  {  1368,  provides 
that,  except  where  special  provision  Is  other- 
wise made  by  law,  an  execution  must  substan- 
tially require  the  sheriff  to  satisfy  the  Judg- 
ment out  of  the  personalty  of  the  debtor;  and, 
it  suffioient  personalty  cannot  be  found,  then 
cut  of  the  realty  belonging  to  him.  Held, 
that  an  execution  issued  on  a  joint  judgment 
against  three  debtors,  directing  the  sheriff  to 
satisfy  it  out  of  the  personalty  of  only  one  of 
the  debtors,  and  if  sufficient  could  not  be 
found,  then  out  of  the  realty  of  such  debtor, 
is  not  void.— Flanders  v.  Batten,  (Sup.)  7^. 

8.  Where  a  statute  provides  for  tue  satis- 
faction of  an  execution  out  of  the  realty  of  the 
debtor  belonging  to  him  when  the  judgment 
was  docketed,  tae  fact  that  an  execution  di- 
rects the  satisfaction  of  the  judgment  out  of 
land  belonging  to  the  debtor  on  a  named  day, 
which  is  several  days  after  the  docketing  of 
the  judgment,  Is  a  mere  irregularity.— Id. 

4.  Under  Code  Civil  Proo.  N.  Y.  i  1701,  pro- 
viding that,  if  a  chattel  which  an  officer  nas 

§rocoss  to  seize  is  secured  or  concealed  in  a 
aildiag,  he  must  publicly  demand  its  deliv- 
ery before  breaking  open  the  building,  a  con- 
stable, after  knocldng  at  the  door  of  a  dwell- 
ing-house in  which  such  chattel  is,  calling  out 
the  name  of  the  occupant,  and  learning  that 
no  one  was  within,  need  not  make  such  publio 
-demand,  but  may  lawfully  break  open  the' 
house,  and  take  the  chattel. — Howe  v.  Oyer, 
<Sup.)  736. 

Sale— VaUdity. 

5.  A  disregard  by  the  sheriff  of  the  require- 
ments of  Code  Civil  Proc.  N.  Y.  i  1428,  that 
personalty  sold  under  execution  must  be  of- 
fered for  sale  in  such  lots  or  parcels  as  are 
calculated  to  bring  the  highest  price,  and 
must  be  offered  for  sale  in  the  presence  and 
view  of  those  in  attendance,  renders  the  sale 


voidable  by  the  debtor. — Weleb  v.  WooliA 
(Sup.)  622. 

0.  A  fraudulent  vendee  of  persondty  tti« 
on  execution  against  his  vendor  cannot  Dirii 
that  the  sheriff  should  have  resorted  to  r4 
property  of  the  debtor  before  taking  tia  pr 
sonal.— Flanders  v.  Batten,  (Sop.)  TSS. 

7.  A  sale  of  land  under  a  valla  Indgae^ 
entered  before  the  appointment  of  Kvs-!<a 
in  a  creditor's  action.  Is  valid,  thoueti  ziM 
after  the  receivers  are  appointed,  and  wi'.i'* 
leave  of  court.  Following  Bank  v.  Ris.:T.  J 
N.  Y.  809.  FoLLBTT,  J.,  diaaenting.-b  ■ 
Loos,  (Sup.)  888. 

Supplementary  proceedings.  i 

8.  Under  Code  CivU  Pioe.  N.  Y.  §  isn.  p*  i 
viding  that  when  execution  has  been  itKrs. 
unsatisfied  the  creditor  may  maintain  u  r 
tion  against  the  debtor  or  any  other  penns 
compel  the  discovery  ot  property  or  ilmt 
due  the  debtor,  and  to  procure  satisf scUai  i 
his  demand,  a  judgment  oreditor  of  a  Ionic 
corporation,  after  the  return  of  ezecoti!*  u- 
satisfied,  may  sue  a  stockholder  indebted  » 
the  ooqMratlon  for  unpaid  subecriptioo  tx 
stock.— ^ersch  ▼.  Simmons,  (Sup.)  TS. 

0.  An  affidavit  for  examination  of  sj::ir 
ment  debtor  stated  that  no  previous  a{^'i'> 
tion  bad  been  made  for  the  order,  except  '.t£ 
an  order  had  been  previously  obtained,  wtji 
was  by  stipulation  declared  lapsed  and  ata- 
doned  without  prejudice  to  a  renewal  TiM» 
had,  in  fact,  been  an  earlier  order  issued  J 
violation  of  a  stay,  which  was  never  ezecstat 
and  was  set  aside  on  motion.  Seld,  tha:  i> 
affidavit  was  sufficient  to  confer  jnrisdictic:. 
the  first  order  being  a  nullity,  it  was  not  ikl'- 
essary  to  mention  It. — Sudlow  v.  Head.  (SiQ. 
821. 

10.  Judgment  was  obtained  in  W.  ooie?. 
Execution  issued  in  K.  county,  where  ieiiH- 
ant  resided,  and  returned  unsatisfied.  Tit 
affidavit  in  supplementary  proceedmgs  s'jSl^ 
that  the  judgment  roll  was  filed  in  wTcoiizr-. 
and  a  transcript  filed  and  the  judgment  li.vi 
eted  in  K.  county  before  the  execution  iss:»ii 
HelcL,  that  the  affidavit  was  not  def  ecttr;  'j 
not  stating  that  the  judgment  was  doeke::^ 
in  W.  county.  The  judgment  roll  having  Vzi 
filed,  it  will  be  presumed  that  the  clerk  of  VT 
county  did  his  duty,  a  transcript  being  baie: 
on  the  docketed  judgment,  and  not  on  ue  i^ 
judgment  roll. — Id. 

11.  A  testator  devised  property  to  his  viit 
for  life,  and  at  her  death  to  his  son.  He  J^ 
vised  other  property  to  his  wife  in  trust  to  .:- 
vest,  and  apply  the  income  to  tbe  use  of  t^ 
son,  and  to  give  him  such  portion  as  ^:£ 
should  see  fi^  and  at  her  death  the  pro^^ 
to  go  to  him  absolutely.  It  was  further  ;~- 
vickd  that,  should  the  wife  survive  tbe  ».' 
"and  his  descendants,"  the  property  shc^: 

Sass  to  other  devisees.  Held,  under  Cooi 
ivU  Proc.  S  1879,  providing  that  the  dis-.v- 
ery  or  seizure  of,  or  other  interference  vri^ 
any  money  or  thing  in  action,  or  other  pK^ 
erty,  held  in  trust  for  a  judgment  debtor,  j 
not  authorized,  where  "the  trust  has  bee 
created  by,  or  the  fund  so  held  in  trust  b> 
proceeded  from,  a  person  other  than  tbe  jui> 
ment  debtor, '' that  in  the  life-time  of  the*-_3 
the  son  had  no  interest  in  tke  property  ie 
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vised  sQoh  as  could  be  reached  by  a  receiver 
In  supplemental  proceedings. — Smith  t.  Bar- 
num,  (Sup.)  476. 

Execution  against  the  person. 

12.  Under  Code  Civil  Proo.  N.  Y.  %  549,  as 
amended  by  Laws  1886,  c  673,  allowing  an 
order  of  arrest  where  the  complaint  alleges 
that  the  money  was  received  or  the  property 
was  fraudulently  misapplied  hyan  a^ent,  and 
declaring  that  a  judgment  for  defendant  is 
not  a  bar  to  a  new  action  to  recover  the  money 
or  chattel,  an  action  for  money  converted  by 
an  agent  is  ex  delicto,  and  the  right  to  arrest 
is  a  part  of  if,  and  under  section  1487,  allow- 
ing an  execution  against  the  person  where  the 
right  to  arrest  depends  on  the  nature  o{  the 
action,  auch  execution  may  issue,  though  no 
order  of  arrest  has  been  granted. — Roeber  v. 
Dawson,  (City  Ct.  N.  Y.)  123. 

13.  A  judgment  entered  with  the  clerk, 
when  application  should  have  been  made  to 
the  court,  is  voidable  only,  and  can  be  attacked 
only  by  direct  motion  founded  on  the  irregu- 
larity, and  will  authorize  an  execution  against 
the  person. — ^Id. 

E3ZBC3UT0RS  AND  ADMIN- 
ISTRATORS. 

See,  also,  DesceJtt  and  DUtTilyutUm;  WUla. 
Actions  against,  see  Limitation  of  ActUms, 

7-9. 
Domicile,  see  T<veation,  8, 4. 
Testimony  as  to  transactions  with  decedents, 

see  Witness,  10-18. 

Appointment. 

1 .  The  executor  of  a  wUl  which  he  la  al- 
leged to  have  procured  through  undue  influ- 
ence Will  not  be  appointed  temporary  admin- 
ist  rator  pending  a  contest  of  the  vrill. — In  re 
tVannlnger's  Estate,  (Sur.  N.  Y.  Co.)  187. 

■  Persons  civilly  dead. 

2  The  word  "decedent,"  as  used  In  Code 
Civil  Proc.  N.  Y.  J^  2660-8*565  in  reference  to 
estates  in  which  surrogates  may  grant  letters 
of  administration,  does  not  include  persons 
civiilj'  dead,  and  the  surrogate  has  no  power 
to  tfi'ant  letters  of  administration  on  the  es- 
t'lte  of  one  imprisoned  for  life. — la  re  Zeph's 
Bstate,  (Sup.)  460. 
Besiduary  legatees. 

3.  Under  Code  Civil  Proc.  N.  Y.  $  2643,  pre- 
ferritig  residuary  Ipcratees  in  granting  letters 
of  administration  with  the  will  annexed,  one 
for  whose  benefit  the  residuary  estate  is  be- 
queathed in  trust  to  pay  the  income  to  her  for 
'■'if  e  or  widowhood  is  not  entitled  to  adminis- 
•  f^r  but  letters  should  be  granted  to  one  of 
•he  persons  to  whom  the  estate  is  limited 
upon  the  death  or  marriage  of  the  widow, 
if  fiTeed  upon  by  his  co-legatees — In  re 
Urovvne's  Estate,  (Sur.  Columbia  Co.)  279. 

Payment  of  legacies — Bights  of  as- 
signee. 

4  An  assignee  of  a  legacy  does  not  fall 
w-itliln  the  provisions  of  Code  Civil  Proc.  N. 
V  S  3717,  which  provides  that  a  person  enti- 
teti    t/O  *^  lega<7  or  any  other  pecuniary  pro 


vision  under  a  will  may,  after  one  year  from 
the  issue  of  letters  testamentary  or  of  admin- 
istration, file  a  petition,  and  have  a  decree  re- 
quiring the  executor  to  pay  his  claim  or  show 
cause  why  he  should  not  do  so,  as  -an  assignee 
does  not  claim  "under  the  will." — In  re 
Brewster's  Estate,  (Sur.  N.  Y.  Co.)  5.56. 

5.  Such  a  decree  should  not  be  granted  at 
the  instance  of  a  legatee  when  it  appears  that 
suits  are  pending  against  the  executor  for 
amounts  much  greater  than  the  assets  in  his 
hands,  as  under  Code  Civil  Proo.  N.  Y.  S 
2718,  the  surrogate  can  direct  such  payment 
only  when  it  will  not  injuriously  tulect  the 
interests  of  others. — Id. 

Accounting. 

6.  Under  Code  Civil  Proc.  N.  Y.  {  2743,  pro- 
viding that  where  an  account  is  judicially 
settled,  and  any  part  of  the  estate  is  ready 
for  distribution,  the  decree  must  direct  pay- 
ment thereof  to  the  person  entitled  thereto, 
on  an  accounting  of  an  executrix  before  the 
surrogate,  the  validity  of  a  trust  for  the  bene- 
fit of  testatrix's  sons,  and  of  the  claim  of  the 
executrix  to  the  trust  fund  as  a  gift,  can  be 
adjudicated.  —  In  re  George's  Estate,  (Sur. 
CavugaCo.)  426. 

7.  Arecelver  in  supplementary  proceedings 
may  appear  on  the  accounting  of  the  debtor 
as  administrator  of  his  deceased  wife,  under 
Code  Civil  Proc.  N.  Y.  $  274.3,  providing  that 
where  an  account  has  been  settled^  and  any 
part  of  the  estate  remains  to  be  distributed 
to  creditors,  legatees,  etc.,  or  their  assigos, 
the  decree  must  direct  its  payment  and  dis- 
tribution.—In  re  GiUigan's  Estate,  (Sur.  N. 
Y.  Co.)  17. 

8.  On  accounting  by  an  executor,  the  sflrro- 
gate  has  no  incidental  power  of  ordering  a 
sale  of  realty  for  payment  of  debts,  and  will 
not  consider  the  question  of  the  alleged  inva- 
lidity of  aconveyance  by  theresiduary  legatee. 
— In  re  McEvoy's  Estate,  (Sur.  Westchester 
(30.)  207. 

9.  The  objection  that  a  creditor  did  not 
present  his  claim,  under  notice  to  creditors  to 
do  so,  is  not  available,  on  accounting  by  the 
executor,  a  balance  being  found  In  his  posses- 
sion.—Id. 

10.  One-half  the  amount  directed  by  will  to 
be  paid  for  a  particular  purpose  having  been 
contributed  by  a  third  person,  the  executor 
cannot  credit  himself  with  the  full  amount 
paid,  and  charge  himself  with  the  half  con- 
tributed.— Id. 

11.  Cotle  Civil  Proc.  N.  Y.  8§  2603-2606,  pro- 
viding that,  on  the  revocation  of  letters  WsXa- 
mentary,  the  executor's  powers  shall  cease, 
and  that  he  may  be  required  to  account  for  or 
deliver  over  trust  property,  and  to  settle  his 
accounts,  and  that  the  same  jurisdiction  may 
be  exercised  by  a  surrogate's  court  in  case  of 
an  executor  of  a  deceased  executor,  authorizes 
a  final  settlement  of  the  tiduciary  accounts, 
and  the  executrix  of  a  deceased  executor  must 
account,  not  only  for  the  funds  received  by  her 
testator,  but  for  all  assets  of  the  first  testator 
that  have  come  into  her  own  hands. — In  re 
Fithian's  Estate,  (Sur.  N.  Y.  (3o.)  198. 

12.  Where  the  accounts  filed  by  an  execu- 
trix of  an  executor  show  a  distinction  made 
between  funds  received  by  her  testator  as  ex- 
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«cutor  of  the  primary  estate,  some  being  al- 
leged to  hare  been  received  as  a  surviring 
partner  of  bis  testator  Instead  of  as  his  execu- 
tor, and  objections  to  such  accounts  aver  that 
no  such  partnership  existed,  and  that  tlie 
funds  were  received  by  said  executor  in  his 
fiduciary  capacity,  an  issue  of  fact  is  made  for 
determination. — Id. 

13.  The  burden  of  proof  being  on  the  object- 
or to  surcharge  and  falsify  the  accounts,  the 
mere  fact  that  the  executrix  refuses,  on  no- 
tice, to  produce  her  testator's  bank  boolra  and 
private  papers,  is  insuiHcient  to  show  that  he 
received  the  funds  as  executor. — Id. 

11.  A  petition  for  aocounting  and  settlement 
■cannot  be  maintained  by  a  legatee  against  the 
surviving  executrix,  who  never  received  any 
of  the  assets,  they  being  exclusively  oontroUed 
by  her  co-executor,  and  who  has  been  jgailty 
of  no  negligence  or  bad  faith.— In  re  Rust's 
Estate,  (Sup.)  308. 

15.  It  Is  a  good  defense  to  such  a  petition 
that  the  petitioner  and  the  deceased  executor 
accounted  before  the  surrogate,  the  executrix 
joining  therein,  and  that  a  full  settlement  was 
then  made,  while  said  executor  was  solvent, 
which  settlement  had  been  for  many  years 
acquiesced  in,  and  that,  by  a  stipulation  in 
writing  then  made  between  the  accounting 
parties,  an  order  was  to  be  entered  approving 
the  account,  though  sucb  an  order  was  never 

16.  Where  two  ezecntors  honestly  differ  as 
to  the  manner  of  executing  the  wiU,  and  each 
■employs  a  careful  and  able  attorney  to  assist 
him,  each  is  entitled  to  be  reimbursed  for  the 
amount  paid  his  attorney,  which  appears  to 
have  been  fully  earned,  whether  the  services  of 
oither  or  both  the  attorneys  were  beneficial  to 
the  estate,  and  it  is  immaterial  that  one  exec- 
utor qualified  and  engaged  bis  counsel  before 
the  other.— In  re  Delaplaine's  Estate,  (Bur.  N. 
y.  Co.)  203. 

17.  Where  an  administrator  keeps  funds  of 
the  estate  in  his  own  private  bank,  and  on 
settlement,  In  which  he  prepares  his  accounts 
in  good  faith,  without  any  attempt  at  conceal- 
ment, and  on  objections  and  cross-examina- 
tion is  ordered  to  account  for  interest,  he  is 
not  chargeable  personally  with  the  costs  of 
the  aocounting.— In  re  Walker's  Estate,  (Sur. 
Cattaraugus  Co.)  182. 

Liabilities  and  misconduct. 

18.  An  executor,  directed  by  will  to  Invest 
trust  funds  in  some  good  interest-l>earing  se- 
curity, invested  a  portion,  but,  being  unable  to 
obtain  a  good  investment  for  the  balance,  de- 
posited it  in  a  bank  with  the  assent  of  the 
parties  concerned.  The  executor  was  a  di- 
rector of  the  bank,  but  believed  it  to  be  solv- 
ent. Held,  that  the  executor  was  not  person- 
ally liable  for  the  loss  caused  by  the  failure  of 
the  bank.— In  re  Maxwell's  Estate,  (Sur.  Ca- 
yuga Co.)  433. 

19.  Testator's  niece  was  his  housekeeper 
and  residuary  legatee,  and  he  had  said  that  he 
desired  her  to  have  all  his  property  as  a  re- 
ward for  her  services.  She  took  charge  of 
certain  bonds  of  testator,  and,  when  ques- 
tioned by  the  executor,  denied  having  tnem, 
but' afterwards  admitted  it,  saying  that  testa- 
tor bad  given  them  to  her,  and  that  her  false- 


hood was  occasioned  by  fear  fhat  she  would 
not  get  the  money.  Meld,  that  the  executor 
was  not  liable  personally,  for  failure  to  sua 
for  the  bonds,  to  a  creditor  who  did  not  pre- 
sent his  claim,  which  was  for  a  deficiency  up- 
on a  mortgage  subsequently  foreclosed,  and 
of  which  neither  the  executor  nor  the  niece 
had  notice  until  after  the  estate  was  entirely 
settled.— In  re  McEvoy's  Estate,  (Sup.)  837. 

20.  Under  2  Rev.  St  N.  Y.  p.  89,  f  39,  pro- 
viding that,  if  a  claim  against  a  decedent's  es- 
tate is  not  presented  within  six  months  after 
publication  of  notice  of  granting  letters,  tba 
executor  shall  not  be  liable  to  the  creditor  for 
moneys  paid  out  in  satisfaction  of  legacies,  an 
executor  is  not  after  that  period  liable  to  a 
creditor  who  has  not  so  presented  his  claim 
for  moneys  paid  out  with  the  consent  of  the 
residuary  legatee  upon  a  bequest  for  the  cele- 
bration of  masses,  though  such  a  legacy  is 
Ulegal.— Id. 

21.  An  executor  who  knows  of  a  oonTarsion 
of  property  of  the  estate  by  the  residuary  leg- 
atee, and  of  a  claim  against  the  estate  on 
which  judgment  Is  afterwards  recovered,  but 
makes  no  attempt  to  recover  the  value  of  the 
property  so  coiiverted.  Is  liable  for  the  ralua 
to  the  claimant,  though  he  had  the  belief, 
based  on  advice  of  counsel,  that  no  such  judg- 
ment would  be  recovered. — ^In  re  MoEvoys 
Estate,  (Sup.)  207. 

Sales  under  order  of  court. 

22.  A  petition  under  Code  Civil  Proo.  K.  T. 
S  2750,  providing  that  at  anytime  within  three 
years  after  letters  were  first  duly  granted  up- 
on the  estate  of  a  decedent,  an  executor  or  ad- 
ministrator may  present  to  the  surrogate's 
court  a  written  petition  for  a  decree  directing 
the  disposition  of  the  decedent's  real  pro^-or- 
ty,  is  not  defective  for  omitting  to  state  w  he'll 
the  letters  were  issued,  where  it  avers  their 
issuance,  and  shows  that  the  proceeding  was 
commenced  within  three  years  thereafter.— 
In  re  Eiaig's  Estate,  (Sur.  N.  Y.  Co.)  2S5. 

28.  Such  petition  need  not  allege  that  the 
property  sought  to  be  disposed  of  Is  not  sud- 
ject  to  a  valid  power  of  sale  for  the  payment 
of  the  debts  or  funeral  expenses,  where  Lhe 
will  shows  such  fact. — ^Id. 

21.  The  death  of  decedent's  brother,  who 
had  an  interest  in  the  land  sought  to  be  sola. 
since  the  commencement  of  the  proceeding. 
will  not  affect  the  regularity  of  the  iiroc<a>.d- 
ing;  the  court,  under  Code  Civil  Proo.  K.  Y. 
§  2778,  having  power  only  to  vest  In  a  pur- 
chaser such  interest  in  the  estate  disposed  of 
as  the  decedent  had  at  the  time  of  aa  death. 
—Id. 

25.  A  mortgagee  of  (he  property  Is  not  a 
necessary  party,  since  any  disposition  there- 
of would  be  subject  to  his  lien. — ^Id. 

Actions  against — ^Evidence. 

26.  The  admissions  of  one  of  two  joint  ex'^c- 
utors,  in  the  absence  of  the  other,  that  pluin- 
tifl's  demand  against  his  testator  is  just.  i» 
incompetent,  in  an  action  on  said  dein.-k:i  :.. 
brought  in  testator's  life- time,  and  after  b.a 
decease  revived  against  said  exeoutot*. — Fot- 
ter  V.  Groepe,  (Sup.)  605. 

27.  Evidence  that  plaintiS  Uv«d  for  marr 
years  with  bis  famUy  on  the  farm,  and  in  t'le 
house  of  his  father;  that  be  workfod  some  on 
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the  farm,  but  was  away  most  of  the  time  at 
work  at  his  trade;  that  he  buUt  additions 
worth  several  hundred  dollars  to  the  honse, 
and  occnpied  them  himself;  that  he  paid  for 
many  articles  used  on  the  farm ;  ate  at  his  fa- 
ther's table,  furnishing  much  of  the  provis- 
ions; and  paid  his  father  for  produce  of  the 
farm  while  living  there, — will  not  support  an 
action  against  the  father's  executors  for  the 
price  of  the  work  and  materials,  as  an  ex- 
press promise  of  payment,  or  circumstances 
equivalent  thereto,  is  necessary  to  establish 
a  liabilit;^. — Havens  v.  Havens,  (Bup.'i  219.* 

3S.  Plaintiff  having  failed  to  establish  a 
promise  of  payment,  the  questions  as  to  how 
much  and  whose  money  he  expended  for  the 
benefit  of  testator  become  immaterial,  and 
the  exclusion  of  testimony  relative  thereto 
was  not  error. — ^Id. 

Idabllity  for  oosta. 

29.  In  an  action  for  the  amount  of  a  judg- 
ment rendered  against  plaintiff  as  surety  for 
defendant's  intestate,  for  aclaim  not  present- 
ed to  defendant  within  the  time  required  by 
the  notice  to  creditors  given  ander  8  Rev.  St. 
N.  Y.  (7th  Ed.)  p.  2299,  i  84,  the  action  in  which 
the  judgment  was  rendered  not  having  been 
commenced  until  after  publication  of  the  no- 
tice, costs  are  not  recoverable  against  the  de- 
fendant personally,  the  case  being  governed 
by  Code  Civil  Proo.  |$  1888, 1836,  which  pro- 
vide that  costs  shall  not  be  given  upon  the 
recoveiTT  of  a  purely  money  judgment  against 
an  administrator,  unless  the  claim  has  been 
presented  as  required  by  said  section  34;  and 
Code  ClvU  Proc  S  8246,  which  authorizesoosts 
against  the  administrator  as  such,  in  all  cases 
except  those  mentioned  in  sections  1885, 1S86, 
unless  by  the  misconduct  of  the  administrator 
be  is  required  to  pay  them  personally ;  and 
section  1916,  providing  that  a  surety  may  re- 
cover of  his  principal  costs  necessarily  in- 
curred in  the  defense  of  an  action  for  the  se- 
cured demand,  do  not  apply.  —  Bupplee  t. 
Sayre,  (Sup.)  637. 

Probate  praotioe. 

so.  A  judgment  creditor  petitioned  the  sur- 
rogate to  compel  the  administratrices  of  his 
debtor  to  pay  his  judgment;  whereupon  one 
of  them  answered  the  petition,  denying  the 
validity,  and  alleging  the  payment,  of  the 
judgment.  Pending  this  proceeding,  the  ad- 
tninistratrloes  filed  a  petition  for  a  judicial 
settlement  of  their  accounts,  to  which  the 
creditor  was  made  a  party,  and  prayed  the 
payment  of  his  debt.  The  two  proceedings 
%vere  adjourned  from  time  to  time  to  the  same 
davs,  but  were  not  consolidated,  nor  was  any 
rof  erenoe  made  in  either  to  the  other,  and  the 
judement  was  not  disputed  in  the  latter  pro- 
ceeding, in  which  a  final  account  was  ordmed, 
and  the  payment  of  said  Judgment  decreed. 
Held,  under  Code  Civil  Proc.  N.  T.  {  2743, 
wbicn  provides  that  the  payment  of  an  undis- 
puted debt  shall  be  provided  for  in  the  decree 
in  proceedings  for  a  judicial  acconntlng,  and 
til  at  such  decree  shall  be  conclusive  against 
oil  parties  to  it  as  to  matters  enumerated  in 
said  section,  the  surrogate  had  jurisdiction  to 
decree  the  payment  of  the  debt,  it  not  appear- 
ing in  that  prooeeding  to  be  disputed,  and 


that  snob  decree  could  not  be  oollaterally  at- 
tackBd.—Ashley  v.  Lamb,  (Sup.)  715. 

31.  M.  and  C.  were  maiden  sisters,  having 
no  near  relatives.  M.  died,  and  C.  qualified 
as  administratrix,  and  took  possession  of  her 
bank-accounts,  regarding  them  as  her  own 
property.  On  C.'8  death  her  executor  took  pos- 
session of  the  accounts,  and  Incurred  expense 
in  looking  after  them.  It  was  afterwards  dis- 
covered that  M.  had  made  a  will,  leaving  all 
her  property  to  a  third  person.  On  petition 
in  surrogate's  court  by  M.'s  executor  to  com- 
pel C.  's  executor  to  surrender  the  bank-books, 
the  latter  answered,  getting  up  the  above 
facts.  Held,  that  under  Code  Civil  Proc.  N.  Y. 
1 2710,  providing  that  if  the  person  dted  shall 
duly  assert  that  he  is  the  owner  or  entitled 
to  the  possession  of  the  property  by  virtue 
of  any  lien  or  special  property  therein,  the 
surrogate  shall  dismiss  the  proceedings,  the 
surrogate  could  not  determine  the  rights  in 
this  proceeding.— In  re  Masterton's  Estate, 
(Sur.  Westchester  Co.)  309. 

82.  The  surrogate  has  no  authority  to  direct 
appraisers  as  to  the  manner  in  which  they 
shall  estimate  the  value  of  a  decedent's  prop- 
erty, or  to  oi-der  the  personal  representative 
to  estimate  value  of  such  property. — In  re  iia- 
Caffrey's  Estate,  (Sup.)  96. 

Ancillary  administration. 

88.  An  action  at  law  will  not  lie  in  New 
York  by  a  non-resident  creditor  against  a  for- 
eign executrix  who  has  taken  letters  ancillary, 
but  who  has  received  no  assets  in  that  state. 
—Hopper  V.  Hopper,  (Sup.)  640. 

84.  Under  Code  Civil  PtocM<.  Y.  S  2695,  pro- 
viding  that  when  letters  testamentary  have 
been  granted  in  the  state  where  testator  re- 
sided at  his  death  ancillary  letters  must  be 
granted  by  the  proper  surrogate's  court  of 
New  York,  upon  production  of  a  copy  of  the 
will  and  of  the  foreigrn  letters,  an  application 
for  revocation  of  the  letters  ancillary  and  for 
letters  of  administration  eta.  may  be 
granted  at  the  instance  of  one  to  whom  such 
letters  have  been  issued  by  a  court  in  the  state 
of  principal  administration  upon  the  revoca- 
tion of  the  letters  testamentary  there,  with- 
out any  notice  to  the  executors  to  show  cause 
against  it,  where  the  latter  had  notice  of  and 
appeared  in  the  proceedings  in  the  foreign 
jurisdiction.  Pkatt,  J.,  dissenting.— In  re 
Qilleran,  (Sup.)  145. 

EXEMPTIONS. 

From  service  of  process,  see  Writs,  8, 8. 
taxation,  see  TcauMun,  7,  8. 

Conflict  of  laws. 

A  debt  exempt  from  seizure  by  the  laws  of 
the  state  in  which  the  contract  giving  rise  to 
it  is  made  and  performed,  and  of  which  the 
creditor  Is  a  citizen,  cannot  be  attached  in  an- 
other state. — ^Martin  v.  Central  Vermont  R. 
Ca,  (Sup.)  8a.» 

FAOTOBS  AND  BBOEEBS. 

Factors — Accounts. 

1.  Where  an  agent  guaranUes  payment  of 
notes  given  for  goods  sold  by  the  agent  for 


Digitized  by 


Google 


992 


INDEX. 


the  principal,  a  aettlement  by  the  principal 
with  the  maker  is  a  waiver  of  the  agent's  Ua- 
Wlity  on  the  notes,  as  it  deprived  mm  of  his 
right  to  subrogation,  which  he  would  have 
had  on  paying  them.— Doty  v.  Case  &  WiUard 
Thresher  Co.,  (Sup.)  610.   . 

2.  After  expiration  of  a  written  contract, 
by  which  plaintlS  sold  machines  for  defend- 
ant, plaintiff  was  orally  employed  to  sell  ma- 
chines, under  an  agreement  that  plaintiff 
should  have  "the  commissions"  but  nothing 
was  said  as  to  their  amount.    Defendant  hav- 

'  ing  accepted  an  order  for  a  machine,  procured 
by  plaintiff  under  this  agreement,  held.,  that 
plaintiff's  commission  should  be  the  snme  per 
cent,  as  that  provided  for  in  the  written  con- 
tract, and  it  Is  immaterial  that  the  machine 
was  sold  below  the  schedule  price,  defendant 
having  filled  the  order  without  objecting. — ^Id. 

3.  In  an  action  for  the  value  of  machines 
delivered  to  defendant  as  a  factor  for  sale,  it 
appeared  that  many  of  the  machines  proved 
unmerchantable,  resulting  in  the  loss  of  many 
sales  made  by  defendant;  that  subsequently 
defendant  consented,  at  plaintiff's  request,  to 
do  the  best  he  could  with  the  machines ;  that 
thereupon  the  prices  were  reduced,  and  de- 
fendant endeavored  to  make  the  loss  to  both 
parties  as  little  as  possible,  agreeing  to  ac- 
count for  what  he  could  realize  out  of  the  de- 
fective machines.  Held,  that  this  was  no 
waiver  of  his  rights  for  the  injury  already 
caused  by  plaintiff's  failure  to  deliver  salable 
machines.— William  Anson  Wood  Mower  & 
Reaper  Co.  v.  Thayer,  (Sup.)  465. 

4.  Defendant,  who  had  contracted  to  supply 
a  factor  with  harvesting  machines  for  sale, 
rendered  an  account.  In  which  there  was  no 
charge  for  commissions  on  sales  of  machines 
whlcn  had  been  returned  to  him  as  defective. 
The  account  included  a  charge  for  oommlasions 
on  certain  insurance  collected,  and  to  this 
charge  plaintiff  made  objections.  Held,  that 
the  account  was  not  conclusive  against  de- 
fendant.— Id. 

Beal  estate  agents. 

6.  In  an  action  by  a  broker  for  oommissions 
earned  in  effecting  a  loan  for  defendant, 
where  plaintiff  has  procured  a  responsible 
person  willing  to  make  the  loan,  but  who,  after 
negotiating  with  defendant,  refuses  to  maico 
it.  on  the  alleged  ground  that  defendant's  title 
to  the  property  offered  as  security  is  not  good, 
evidence  that  defendant  had  good  title  to  the 
property  is  immaterial.  —  Crasto  v.  White, 
(Sup.)  683. 

6.  In  an  action  by  a  real  estate  broker 
against  a  married  woman  for  commisBions, 
there  was  evidence  that  defendant's  husband, 
as  hor  af^cnt  and  in  her  presence,  employed 
plaintiff  to  sell  certain  property  on  an  agreed 
commission;  that  plaintiff  negotiated  with 
one  D.,  but  that,  pending  such  negotiations, 
defendant,  who  had  learned  of  the  desire  of 
D.'to  purchase  the  property  through  plaintiff, 
sold  to  him  in  person,  without  Bijfnifying  in 
any  way  that  the  agreement  between  her  and 
plaintiff  was  at  an  end.  Defendant  introduced 
evidence  tending  to  contradict  plaintiff's  evi- 
dence. Held,  that  a  verdict  for  plaintiff 
wonld  notbe  disturbed. —Esmonds.  Slngslev, 
(Sup.)  696. 


7.  Where  a  broker,  employed  to  effect  an 
exchange  of  land  on  terms  fixed  by  the  owner, 
with  the  owner's  knowledge,  contracts  to  di- 
vide commissions  with  the  broker  having 
charge  of  the  property  for  which  the  e-t- 
cbange  is  to  be  effected,  he  is  entitled  to  re- 
cover his  portion  of  the  commissions  from  ths 
latter,  who  has  collected  them  from  both 
owners  after  the  transfer. — Dearing  v.  Sears, 
(Sup.)  81. 

8.  Where  the  evidence  shows  the  employ- 
ment of  plaintiff,  the  exchange  of  the  proper- 
ty, and  the  collection  of  the  fees  by  defend- 
ant and  plaintiff  testifies  to  his  efforts  to 
make  the  exchange,  and  to  the  agreement 
with  defendant,  it  is  error  to  dismiss  the  com- 
plaint for  failure  of  proof,  though  it  appears 
that  the  property  was  owned  by  the  wife  of 
plaintiff's  principal;  the  huslnuid  having 
treated  the  property  as  his  own,  and  paid  the 
commissions.  —Id. 

9.  In  an  action  to  recover  such  commissions, 
the  answer  did  not  allege  that  the  contract 
was  lUegaL  After  plaintifTs  evidence  was 
closed  a  motion  to  dismiss  for  failure  of  proof 
was  continued  until  the  following  day,  at 
which  time  plaintiff  offered  to  show  that  his 
principal  knew  of  the  contract  to  divide  com- 
mlsuons.  Held,  that  the  evidence  should 
have  been  received.— Id. 

Fire  Insuraiice. 

See  InmiroTtce. 

nXTUBES. 

Property  subject  to  lien,  see  Ifec^kaRici' 
lAens,  1. 

Foreclosure  of  mortgage. 

1.  Where  one  takes  possession  of  mortgaged 
premises  under  an  agreement  with  the  mort- 
gagor for  title,  and  substitutes  new  machia- 
ery  for  portions  of  the  old  in  a  saw-mill  on  ttie 
premises,  and  makes  additions  and  rejnirs  tx> 
the  mill,  such  improvements,  appearintr  to 
have  been  made  in  relianoe  upon  acquiring 
title,  become  a  part  of  the  realty,  and  pass 
under  foreclosure.  —  MoFadden  y.  Allen, 
(Sup.)  &-)6.» 

3.  Evidence  that  the  purchasers  at  the  fore- 
closure sale,  and  those  claiming  under  them, 
knew  that  the  occupant  did  not  own  the  land, 
but  claimed  the  machinery  and  improve- 
ments, is  immateriaL— Id. 

Fraud. 

See  Assignment  for  BeneUt  ef  Credtton, 
8-11;  Deceit;  EguUy.i;  Fraudulent  Con- 
veyances; Sale,  18, 19. 

Undue  Influenoe,  see  Deed,  1;  WUU,  0-t. 

FRAUDS,  STATUTE  OP. 

Sales  of  chattels. 

1.  Defendant  called  at  pUdntUEs'  place  of 
business,  and,  after  an  examination  ox  oerta'  n 
goods,  expressed  himself  as  satisfied  and  saM 
that  ne  would  take  them.     The  price  w.i9 


Digitized  by 


Google 


INDEX. 


993 


agreed  on,  and  he  was  informed  that  the 

fuods  would  be  sold  as.they  were  exhibited  to 
im.  The  goods  were  then  sent  to  defend- 
ant's place  of  business,  and  left  there.  Held, 
that  such  a  receipt  and  acceptance  of  the  same 
were  established  as  to  satisfy  the  statute  of 
frauds,  and  defendant  could  not  return  them. 
— Vletor  V.  Stroock,  (City  Ct.  N.  Y.  )801. 

3.  The  fact  that  a  machine  was  in  the  pos- 
session, under  a  lease,  of  one  sought  tQ  be 
held  as  a  purchaser,  at  the  time  of  the  con- 
tract of  sale,  is  not  sufficient' to  satisfy  the 
statute.— Dorsey V.Pike,  (Sup.)  780. 

FEAUDULENT  CONVEY- 
ANCES. 

'Wbat  constltntes. 

1.  Where  defendant,  Just  before  the  trial 
of  an  action  for  damages,  in  anticipation 
of  other  similar  suits  against  him,  conveys 
most  of  his  property  to  his  wife,  without  con- 
sideration, on  her  promise  to  maintain  him 
for  life,  retaining  property  of  very  little  value, 
a  finding  that  the  con veyance  was  Intended  to 
defraud  creditors  is  justified. — ^Mullenneauz 
V.  TerwiUiger,  (Sup.)  413. 

a.  A  transfer  of  property  for  a  sufficient 
consideration  Is  not  rendered  fraudulent  as  to 
creditors  because  of  a  contemporaneous  agree- 
ment to  support  the  grantor,  which  forms  no 
gart  of  the  consideration  of  the  transfer. — 
ent  V.  Bent,  (Sup.)  750. 

8.  It  being  contended  by  defendants  that 
the  conveyance  was  bona  fide,  and  made  to 
procure  means  to  pa^^  one  of  the  grantor's 
creditors,  an  instruction  offered  by  defend- 
ants, that,  if  the  grantor's  sole  object  was  to 
obtain  means  to  pay  the  debt,  the  conveyance 
was  not  fraudulent,  should  be  modified  so  as 
to  charge  that  if  the  grantor  had  no  intent  to 
hinder  his  creditors,  and  did  not  know  that 
such  would  be  the  result  of  making  the  deed, 
and  simply  meant  to  pay  the  debt  without 
thinking  of  the  effect  on  creditors,  then  the 
conveyance  was  not  fraudulent. — Lapham  v. 
Marshall,  (Sup.)  601. 

£vldenoe. 

4.  While,  as  a^inst  the  grantee,  the  admis- 
sion of  proof  of  judgments  against  the  gfan- 
tor,  recovered  after  the  commencement  of  the 
action  to  set  the  deed  aside,  is  error,  the  in- 
solvency of  the  grantor,  to  establish  which 
the  evidence  was  offered,  not  being  seriously 
disputed,  under  Code  Civil  Proo.  N.  Y.  $  1008, 
providing  that  the  court  may  disregard  an 
error  in  the  admission  of  evidence  if  substan- 
tial Jnstice  appears  to  have  been  done,  a  new 
trial  Will  not  be  granted.— Id. 

&.  A  deposition  of  the  grantee,  taken  in 
supplemental  proceedings  in  IS&O,  under  Code 
Civil  Proc.  N.  Y.  $  aiOO,  which  provided  that 
no  person  should  be  excused  from  testify- 
ing in  such  proceedings  on  the  ground  that 
his  examination  will  tend  to  convict  him  of  a 
fraud,  but  that  his  answers  should  not  be  evi- 
dence against  him  in  any  civil  or  criminal  ac- 
tion or  proceeding,  is  inadmissible  as  against 
such  witness  in  an  action  to  set  aside  the  deed 
brought  after  the  amendment  of  said  section 
by  Laws  1881,  c.  122,  which  made  the  answers 
V.3N.Y.8.— 63 


Of  Buoh  a  witness  Incompetent  only  In  a  crim- 
inal proceeding.— Id. 

Vacation — ^Findings. 

6.  Where  a  conveyance  was  proved  to  be 
fraudulent  as  to  creditors,  a  judgment  declar- 
ing the  conveyance  void  will  not  be  reversed 
because  the  court  did  not  state  a  finding  of 
fraudulent  intent  as  a  matter  of  fact. — Mulr 
lenneauz  v.  TerwiUiger,  (Sup.)  443. 

QABNISHMENT. 

Service  on  defisndant. 

1.  Where  no  attempt  is  made  to  give  de- 
fendant notice  of  suit  except  by  service  upon 
his  debtor  by  attachment  of  the  debt,  a  judg- 
ment against  defendant  is  void,  though  the 
attachment  may  have  been  valid,  and  the  at- 
tachment, and  judgment,  and  payment  of  the 
debt  attached  to  the  plaintiff  therein,  are  no 
defense  to  a  subsequent  action  by  the  defend- 
ant against  the  debtor.— Martin  v.  Central 
Vermont  R.  Cto.,  (Sup.)  82. 

Disposition  of  ftind. 

2.  After  the  garnishee  in  supplementary 
proceedings  had  admitted  an  indebtedness  to 
defendant  for  the  erection  of  a  house,  he  was 
served  with  an  order  requiring  him  to  pay  the 
amount  to  the  sheriff,  and  on  the  same  day 
was  given  notice  of  mechanics'  liens  claimed 
by  subcontractors  of  defendant  for  labor  done 
on  the  same  building.  He  afterwards  paid  the 
money  to  the  sheriff.  Seld,  tliat  an  order  re- 
quiring paymentof  the  fund  to  plaintiff  should 
not  be  made  before  the  termination  of  the  lien 
suits.— Clark  ▼.  Gallagher,  (Sup.)  812. 

GIFTS. 

Causa  mortis. 

The  defense  to  an  action  for  the  possession 
of  securities  was  that  they  were  a  donatio 
morlU  causa  by  plaintiff's  intestate  to  de- 
fendant. The  latter  testified  that  deceased 
gave  her  a  pocket-book  containing  the  securi- 
ties. A  witness  testified  that  during  the  ill- 
ness of  deceased  he  told  defendant  to  keep  the 
pocket-book,  and  what  was  in  it;  that  it  all 
belonged  to  her,  and  that  she  should  use  them 
for  herself.  If  anything  happened  to  him. 
This  witness  was  impeached  by  evidence  of 
statements  at  variance  with  his  testimony. 
Deceased  had  stated  that  he  intended  to  take 
care  of  defendant,  and  to  do  well  by  her ;  she 
having  rendered  him  service,  field,  that  a 
verdict  for  plaintiff  was  warranted  by  the  evi- 
dence,—Bick  V.  Reese,  (Sup.)  757.» 

aUAEANTT. 

See,  also,  Principal  and  Surety. 

Scope. 

1.  The  guarantors  of  a  bond  secured  by 
mortage,  "or  any  defiioiency, "  are  liable  for 
the  full  amount,  where  the  mortgaged  prem- 
ises are  sold  under  a  prior  mortgage,  and  no 
surplus  arises  therebom. — Cronse  v.  Kowley. 
(Sup.)  868. 
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2.  A  stipulation  in  the  proceedings  to  fora- 
'  close  the  first  mortgage,  ^ven  by  plaintiff, 
who  was  a  defendant  therein,  astotheamount 
■  due,  will  not  affect  the  guarantor's  liability, 
as  «  reference  could  have  been  obtained  to  de- 
"termine  the  amount  due,  and  especially  where 
the  guarantors  had  ample  notice  of  the  In- 
tended mortgage  sale.— Id. 

aTJABDIAN  AND  WASD. 

Onardlan  act  Utem,  oompensation,  see  Inr 
fancy. 

Appointment. 

1.  Under  Code  avll  Proo.  N.  T.  SS  2828-2S27, 
requiring  a  petition  for  the  appointment  of  a 
temporary  guardian  for  an  infant  to  show  the 
relationship  of  the  petitioner  to  the  Infant, 
whether  the  father  and  mother  are  living,  the 
expediency  of  the  appointment,  etc.,  and  di- 
recting service  of  citation  on  the  parents  at 
least  10  days  before  the  return-day,  an  order 
appointing  a  petitioner  who  Is  a  stranger  in 
blood  to  the  Infant,  on  a  petition  containing 
none  of  those  allegations,  and  without  service 
of  such  citation,  will  be  set  aside,  but  without 
prejudice.— In  re  Van  Vranken,  (Sup.)  445. 

8.  Under  Code  Civil  Proc.  S  3578,  requiring 
a  person  interested  In  the  object  of  a  special 
proceeding  before  a  surrogatS  to  be  made 
a  party  to  an  appeal  therefrom,  unless  legally 
represented,  an  infant  is  not  a  necessary  party 
to  an  appeal  by  the  father  from  an  order  ap- 
pointing a  stranger  its  guardian.— Id. 

Accounting — Lapse  of  time. 

3.  Lapse  of  time  since  the  majority  of  a 
ward  will  not  bar  a  petition  to  compel  the 
,  guardian  to  account,  when  the  guardian  has 
kept  the  fund  separate  from  his  own  proper- 
ty, and  has  never  informed  the  ward  of  its  ex- 
istence, and  has  In  no  way  repudiated  or  de- 
nied the  trust. —In  re  Camp,  (Sup.)  335.» 

HIGHWAYS. 


See,  also,  Bridges. 

Dedication. 

I.  One  who  builds  a  village  upon  his  land, 
reserving  the  title  to  the  thoroughfares  over 
which  the  public  ofHcers  exercise  no  authori- 
ty, cannot  prevent  traiiosinen  from  entering 
it  for  the  purpose  of  delivering  their  wares, 
In  order  to  compel  the  inhabitants  to  deal  with 
those  nominated  by  him. — ^People  v.  Moore, 
<Sup.)  159. 

Obstruction. 

8.  A  town  is  not  liable  to  one  who  Is  injured 
by  an  obstruction  In  the  highway  consisting 
of  a  culvert  over  an  artificial  passage  for  water 
overflowing  from  the  New  York  city  aque- 
duct, built  Dy  that  oity  under  authority  of  the 
l^slature.— KUey  v.  Town  of  Greenburgh, 

8.  A  horse  driven  by  a  third  iwrson,  with 
Wbom  plaintiff  was  riding,  became  frightened 
at  some  socks  of  apples  lying  in  the  road,  and 


shied,  causing  the  wheel  to  strike  a  beap  of 
stones  left  on  the  slde-of  the  road  by  defend- 
ant. The  driver  was  thrown  out,  and,  the 
horse  beginning  to  run,  plaintifljumped  from 
the  wagon,  and  was  inrared.  Held,  that  de- 
fendant was  liable.— HoughtaUng  v.  Shelly, 
(Sup.)  904. 

HOIiTDATS. 

Satorday  afternoon — Sunday. 

Laws  N.  T.  1887,  o.  289,  providing  that  Sat 
nrday  afternoons  shall  be  considered  as  Sun 
day,  and  as  public  balf-bolidays  "for  all  par 
poses  whatsoever,  as  regards  the  traasaction 
of  business  in  the  publio  offices  of  this  stjtte 
or  counties  of  this  state, "does  not  prohibit 
the  service  of  a  writ  of  mcmdamMt  on  Satur- 
dav  afternoon.  Bach  service  is  not  the  trans- 
action of  business  in  the  public  offloea,  etc.— 
People  T.  Board  of  Bupenrisors,  (S19.)  75L 

HOMICIDE. 

Justification — Burden  of  proof. 

1.  The  burden  of  proof  is  on  the  state  to  show, 
not  only  the  killing,  but  that  the  circum- 
stances were  such  as  to  oonstltnte  the  critna 
charged;  and,  where  defendant  oontenils 
that  the  kiUingwas  in  self-defense,  an  instruc- 
tion to  the  effect  that  the  burden  is  upon  him 
to  show  such  defense  by  a  fair  preponderance 
of  the  evidence  is  erroneous.— People  v.  Rior- 
dan,  (Sup.)  774.*  ^       ^ 

2.  To  charge  that,  where  the  uncontradicted 
evidence  shows  that  defendant  shot  deceased 
with  a  pistol,  the  burden  is  upon  him  to  show 
sufficient  cause  to  justify  him  in  the  use  of  a 
deadly  weapon.  Is  error,  under  Pen.  Code  N'. 
Y.  S  1T9  et  seq.,  making  the  killing  of  a  human 
being,  unless  excusable  or  justifiable,  either 
murder  or  manslaughter. — ^People  t.  Hill, 
(Bupj  564.» 

8.  Such  error  is  not  cured  by  earllerlnstr.ic- 
tions  that  if  deceased  threatened  and  assault- 
ed defendant,  the  latter  is  entitled  to  any 
reasonable  doubt  the  jury  may  have  as  to  hu 
belief  that  he  would  be  killed  or  suffer  great 
bodily  harm,  and  that  defendant  is  presumed 
to  be  innocent  until  the  contrary  is  shown. - 
Id. 

Erldenoe — Motive. 

4.  Appellant  and  deceased  had  been  friends. 
The  former  had  boarded  with  deceased  and 
was  In  the  habit  of  visiting  his  hoase,  and  oo- 
casionally  spending  the  night  there.  On  o:i(? 
occasion  appellantbeoame  noisy,  and  deceaswl 
told  him  to  be  still,  or  he  would  put  him  ci;: 
of  the  house.  Appellant  raised  a  chair,  asd 
deceased  got  a  stick,  but  no  blows  were  ex- 
changed. On  the  day  of  the  homicide  apr*'.- 
lant  refused  to  drink  with  deceased,  assign  b; 
no  reason,  and  deceased  afterwards  said  to 
him:  "Go  back  to  M.:  you  didn't  get  beor 
enough  yet."  Deceased's  wife  testified  thi'. 
her  husband  and  appellant,  on  that  dar, 
talked,  ate,  and  went  out  together,  in  a  verr 
friendly  manner.  Held,  that  no  mottTe  W4i 
shown  for  appellant's  partlmpation  tn  th« 
murder.— People  T.  Pavlik,  (Sup.)  388. 
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HOBSE  ASTD  STBEET  BATL- 
SOADS. 

Elevated  railroads— Change  of  carve. 
1.  Defendant's  elevated  road,  as  proposed 
to  l>e  built,  vould,  In  order  to  pass  from  one 
street  to  another,  make  a  considerable  curve, 
at  one  comer  crossing  the  sidewalk  in  front 
of  nlalntllTs  property,  and  within  a  few  feet 
of  his  store  balldlng,  and  cutting  off  a  pleoe  of 
a  house  on  the  other  corner.  By  cutting  deep- 
er into  this  house,  the  sidewalk  could  be 
saved.  BOd,  that  a  court  of  equity  would 
not  interfere,  the  radius  of  the  curve  being 
the  same  in  either  case,  and  that  the  fact  that 
the  house  is  owned  by  the  construction  com- 
pany is  impiaterial. — Schmitz  v.  Union  EL  R. 
Co.  of  Brooklyn,  (Sup.)  881. 

ITegligence— Fast  driving. 

3.  Where  a  person  springs  suddenly  from  a 
etreet  car  into  the  middle  of  the  opposite  track 
and  In  front  of  another  otu:  going  in  the  oppo- 
site direction,  no  rate  of  speed  at  which  such 
car  may  be  moving  constitutes  negligence. — 
McCann  v.  Sixth  Ave.  K.  Co.,  (Super.  Ct.  N. 
T.)  418.» 


HUSBAND  AND  WIFE. 

See,  also,  Curteay:  Diooree;  Dower. 
Devise  to,  see  Wills,  29. 

Aotiona — Slander  by  wife. 

1.  In  an  action  for  slanderous  words  spoken 
by  a  married  woman,  the  husband  is  a  proper 
party  defendant.— Austin  v.  Booon,  (Sup.) 

3.  In  an  action  against  a  husband  and  wife 
for  slanderous  woras  spoken  by  the  wife,  evi- 
dence as  to  the  pecuniary  circnmstanoes  of 
the  husband  is  inadmissible.— Id. 

Improvements. 

Pnblle,  see  Municipal  OoTTJorottorw,  24-39. 

Indictment  and  Information. 

Orlminal  conspiracy,  see  Cnnsplracy. 

Indorsement. 

See  Neaotlable  Itutrumenti,  3. 

INFANCY. 

See,  also,  Qtuxrdian  and  Ward;  Pwrmt  and 
Chad. 

Competency  of  infant  as  witness,  see  Wit- 
ness, 1. 

Redemption  of  infant's  land  from  tax  sale,  see 
Taxation,  11. 

Onardian  ad  litem — Compensation. 

1.  Under  a  rule  of  practice  providing  that 
«very  attorney  or  officer  of  the  court  shall  act 
SA  guai^n  of  any  infant  defendant,  in  any 
proceeding  against  bint,  whenever  appointed 
by  the  court,  and  shall  receive  snob  oompen- 
«ation  as  the  oonrt  deems  reasonable,  a  guard- 


ian for  an  Infant  defendant.  In  an  action  tor 
assault  and  battery,  is  entitled  to  compensa- 
tion, though  there  is  no  fund  in  court  ont  of 
which  to  pay  it.— Richardson  v.  Van  Voorhis, 
(SupJ  896. 

2.  Under  Code  OvU  Proa  N.  T.  t  15,  pro- 
viding that  there  shall  be  no  Imprisonment 
for  the  non-payment  of  costs,  unless  awarded 
by  final  judgment,  special  proceedings  insti- 
tuted by  state  writ,  or  an  officer  of  the  court 
for  misconduct,  the  allowance  to  a  guardian 
cannot  be  collected  by  contempt  proceedings, 
but  is  collectible  by  execution  against  the  i>er- 
Bonalty  of  the  infant,  as  provided  in  section 
779.— Id. 

a  An  adult  co-defendant  Is  not  liable  tor 
such  guardian's  compensation.— Id. 

INJUNCTION. 

Action  for  divorce,  see  Divorce. 

Change  of  curve  by  elevated  railroad,  see 
Horse  and  Street  RaUroads,  1. 

Construction  of  road,  see  Railroad  Compa- 
nies,!. 

Infringement,  jarlsdiction,  see  Patents  for 
InventioTis. 

Interference  with  easement,  see  Easements. 

Nuisance,  see  Nuisance,  1. 

Payment  of  claims  against  town,  see  Toiims,i 

When  lies — ^Remedy  at  law. 

1.  For  an  interruption  of  light,  air,  and  ao- 
cess  to  property,  caused  by  building  a  stair- 
way in  front  of  plaintiff's  property  by  an  ele- 
vated railroad  company,  to  enable  passengers 
to  ascend  to  its  road,  plaintiff  has  a  safficient 
remedy  at  law,  and  an  Injunction  will  not  is- 
sue.—Krone  V.  Kings  C!ottnty  EL  R.  Co.,  (Sup.) 
149. 

2.  Where,  by  the  terms  of  a  lease  and  the 
action  of  the  parties,  the  lease  is  terminated, 
and  the  lessor  is  entitled  to  possession,  he  has 
an  adequate  remedy  at  law,  and  equity  will  not 
enforce  the  covenants  of  the  lease. — ^Kramer 
V.  Amberg,  (Sap.)  240. 

Injunction  of  ejectment. 

8.  An  action  of  ejectment  will  not  he  en- 
joined on  the  ground  that  defendant's  deed,  a 
link  in  the  chain  of  plaintiff's  paper  title,  was 
not  intended  to  include  the  lands  in  contro- 
versy, since  the  same  defense  might  be  made 
to  the  action,  it  farther  appearing  that,  should 
defendant  fall  on  the  merits  in  the  injunction 
suit,  she  might  still  defend  on  the  ground  of 
adverse  possession  at  the  time  of  the  inter- 
mediate conveyances.  Another  reason  is  that 
ejectment  deals  with  the  right  of  possession, 
which  may  depend  on  other  things  besides 
title,  and  so  the  determination  of  the  title  in 
the  in  j  unction  suit  would  not  necessarily  settle 
the  action  of  ejectment. — ^Bullard  v.  Bearss, 
(Sup.)  683. 

Acts  of  public  boards. 

4.  Laws  N.  Y.  1887,  o.  716,  $  1,  enacts  th»t 
the  commissioners  of  electrical  subways  of 
the  city  of  New  York  and  the  mayor  shall  con- 
stitute the  board  of  electrical  control  of  the 
city,  and  confers  on  it  idl  the  dnties  and  pow- 
ers theretofore  imposed  by  law  on  the  com- 
missioners and  the  local  authorities  with  re- 
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Bpeot  to  the  control  of  electrical  conductors  or 
conduits  or  subways  for  electrical  conductors 
in  the  city.  Section  8  authorizes  the  board  to 
compel  the  removal  of  electrical  appliances 
from  streets  on  90  days'  notice,  and  section  4 
prohibits  any  corporation  or  indlTidnal  from 
taking  up  pavements  or  excavating  in  streets, 
for  the  purpose  of  laying  electrical  conductors 
under-ground,  or  from  continuing,  construct- 
ing, or  maintaining  any"  electricalconductors, 
poles,  or  other  figures  or  devices  therefor, " 
above  ground,  in  any  part  of  the  city,  without 
written  permission  of  the  board.  Held,  that 
the  board  Ims  full  discretion  as  to  when,  where, 
and  in  what  manner  electric  wires  shall  be 
placed  under-ground,  and  its  action  In  refer- 
ence thereto  will  not  be  interfered  with  by 
the  courts,  in  the  absence  of  fraud  or  improper 
motives  on  its  part.— United  States  Illumi- 
nating Co.  V.  Hess,  (Sup.)  777. 

5.  As  section  7  of  the  aot  provides  that  the 
board  can  be  compelled  by  mundamua  to 
"furnish  just  and  equal  facilities"  to  one  ag- 
grieved by  its  action,  injunction  is  not  the 
proper  remedy  for  unjust  discrimioatioa  by 
ft.— Id. 

Dissolution. 

6.  One  of  the  competing  bids  for  furnishing 
a  city  with  electric  lights  was  by  a  company 
which  had  no  plant  or  wires,  or  authority  to 
place  wires,  and  was  for  the  purpose  of  secur-. 
ing  concessions  from  other  bidders,  which 
concessions  were  mEide,  but  were  afterwards 
repudiated.  This  bid  was  permitted  to  be 
withdrawn  before  it  was  considered.  In  an 
action  by  one,  as  a  tax-payer,  to  restrain  the 
award  of  a  contract  to  other  bidders,  the  com- 
plaint was  in  type-writing,  except  plaintifTs 
name,  which  was  evidently  iusertod  after  it 
was  framed,  and  the  principal  affidavit  was 
by  an  officer  of  the  pretonded  bidder.  A  pro- 
ceeding in  the  name  of  another  had  been  con- 
templatod,  but  was  not  brought.  Held,  that 
the  action  was  collusive,  and  a  refusal  to  con- 
tinue an  injunction  was  proper.— Kimball  v. 
Hewitt,  (C.  P.  N.  Y.)  756. 

Dismissal. 

7.  A  mandatory  preliminary  injunction  was 
granted  against  a  telegraph  company  engaged 
in  supplying  market  reports  to  subscribers,  or- 
dering it  to  refrain  from  neglecting  to  furnish 
reports  because  of  alleged  improper  use  of  a 
"ticker, "  and  enjoining  it  from  removing  its  in- 
struments. The  subscriber  desiring  to  remove 
to  a  new  place  of  business,  a  new  contract  was 
entered  into,  materially  modifying  the  terms 
of  subscription,  and  the  Injunction  was  modi- 
fled  to  cover  the  new  place  of  business.  The 
contract  having  been  terminated  by  plaintiff, 
the  court,  on  defendant's  motion  and  plain- 
tiff's consent,  vacated  the  injunctions,  "with- 
out prejudice  to  plaintiffs  rights  on  the  trial, 
and  without  deciding  that  the  plaintiff  was 
not  originally  entitled  to  the  injunction. "  De- 
fendant, by  a  supplemental  answer,  set  up  the 
termination  of  the  contract  and  vacation  of 
the  preliminary  injunction.  On  the  trial 
plaintiff  admitted  the  facts  alleged  in  the  sup- 
plemental answer,  and,  on  defendant's  motion, 
the  complaint  was  dismissed,  with  costs. 
Held,  that  defendant  was  not  entitled  to  have 
the  cause  reopened  for  an  order  of  reference 


to  determine  whether  plaintiff  was  orIf;:inally 
entitled  to  the  injunction.— Delafleld  T.  Com- 
mercial TeL  Co.,  (0.  P.  N.  Y.)  S81. 

Violation — Contempt. 

8.  Where  an  order  for  a  temporary  Injnno- 
tion  is  reversed,  an  order  pnmsbiDfr  one  for 
contempt,  in  disobeying  such  an  Injunction, 
falls  with  it.— Krone  v.  Kings  Coonty  EL  R. 
Co.,  (Sup.)  149. 

Disobedience — Action  on  bond. 

9.  Under  Code  Civil  Proo.  N.  Y.  i  620,  pro- 
viding that  the  applicant  shall  file  an  under- 
taking to  pay  the  party  enjoined  snch  damages 
as  he  may  sustain  by  the  injupotion,  if  the 
court  finally  decides  that  the  Eq[>plicant  is  not 
entitled  thereto,  defendant  is  not  entitled  to  a 
reference  to  ascertain  damages,  when,  after 
the  general  term  has  affirmed  thtf  order  con- 
tinuing the  injunction,  plaintiff  has  discontin- 
ued the  action,  since  there  has  been  no  detdsion 
adverse  to  his  right  to  the  ininnoUon.- Hall 
7.  Sexton,  (Super.  Ct.  N.  Y.)  MS. 

INSAKITT. 

Examination  of  Insane  person  by  physleian, 

see  Physictana  and  Surgeoru. 
Incapacity  of  grantor,  see  Deed,  L 
Of  subscribing  witness  to  deed,  see  Dead,  7. 

Evidence. 

1.  The  burden  is  on  the  assignor,  seeking 
to  set  aside  an  assignment  on  the  groond  of 
mental  incapacity,  to  overcome,  by  a  dear 
preponderance  of  eyidenoe,  the  presumption 
of  capacity  which  obtains  ss  to  every  person 
of  full  age;  and  the  fact  that  at  the  trial  he 
is  oblivious  of  the  transaction  la  not  enough, 
when  it  .appears  that  he  has  had  an  attack  of 
paralysis  slnoe  the  assignment. — ^Dorchester 
7.  Dorchester,  (Bup.)  iSH. 

2.  A  non-expert  witness  who,  after  detail- 
ing a  conversation  with  the  contestant,  states 
that  he  is  unable  to  say  whether  the  impres- 
sion made  upon  his  mind  thereby  was  that 
contestant  was  rational  or  irrational,  should 
not  be  permitted  to  testify  that  it  seemed  to 
him  that  contestant's  mind  was  very  weak. 
Following  Holcomb  v.  Holcomb,  05H.  Y.  S16.— 
In  re  Klock,  (Sup.)  478. 

Insolvency. 

See  Assignment  far  Benefit  <if  OrtMbatt; 

Fraudulent  Conveyances. 
Supplementary  proceedings,  see  Sxeeuthm, 
8-11. 

InstruotionB. 

See  Trial,  16-19. 

nrSUBANOE. 

Application. 

1.  A  statement  that  the  applicant  has  not 
been  attended  by  a  physician  for  nine  years  is 
material  to  the  risk;  and  the  applicant  hav- 
ing been  attended  by  .various  physicians  pro- 
fessionally several  times  within  a  few  months 
previously,  and  having   died  within   three 
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months  afterwards,  his  poUoy  Is  void,  whether 
the  statement  is  a  warranty  or  representa- 
tion.—Numrioh  V.  Supreme  Lodge  Knights 
and  Ladies  of  Honor,  (City  Ct.  N.  Y.)  55a.» 
2.  Where  the  constitution  of  a  society  ro- 

?uires  each  member  to  procure  a  certificate 
rom  the  subordinate  medical  examiner,  after 
examination  by  the  latter,  and  provides  that, 
if  the  medical  examination  is  approved  by  the 
supreme  medical  examiner,  the  applicant 
shall  be  entitled  to  the  relief  fund,  otherwise 
not,  and  the  certificate  requires  the  insured 
to  comply  with  all  the  rules  and  require- 
ments of  the  society,  the  representations  by 
the  Insured  in  his  medical  examination  are 
made  the  basis  of  the  contract,  though  the 
certificate  does  not  refer  to  them. — Id. 

Conditions  of  policy. 

S.  In  a  policy  which  provided  Vtiht  It  shonld 
be  void  if  the  assured  should  obtain  other  in- 
surance without  the  written  consent  of  the 
company  indorsed  thereon,  privilege  was 
given  "for  other  insurance,  (total  amount,  in- 
cluding this  policy,  not  to  exceed  (16,320.) " 
Meld,  that  insurance  in  excess  of  the  limit, 
without  the  oonsent  of  the  company,  avoided 
the  policy. — Allen  v.  Gtorman-American  Ins. 
Co.,  (Sup.)  170. 

4.  A  judgment  against  the  assured,  recov- 
ered after  the  issue  of  the  policy,  being  a  gen- 
eral lien  upon  his  real  property  in  the  county, 
and  giving  to  the  creditor  no  insurable  inter- 
est, 13  not  an  incumbrance,  within  the  mean- 
ing of  the  policy.— Chamberlain  v.  Insurance 
Co.  of  North  America,  (Sup.)  701. 

5.  A  decree  of  foreclosure  of  a  mortgage 
upon  the  premises  insured  at  the  time  the 
policy  is  issued,  the  loss  being  payable  to  the 
mortgagee  according  to  bis  mterest,  and  no 
misrepresentation  appearing,  is  not  a  breach 
of  a  condition  that  the  entry  of  a  decree  of 
foreclosure,  or  the  acquiring  by  a  third  per- 
son of  an  insurable  interest  by  virtue  of  a  mort- 
gage subsequently  executed,  or  any  change 
ivbatever  in  title  or  right  of  possession,  shall 
cause  the  immediateterminatlon  of  the  policy ; 
suoh  condition  referring  only  to  matters  aft- 
erwards occurring.— Id. 

e.  A  prior  sale  of  premises  on  execution, 
the  period  of  redemption  not  having  expired, 
is  not  a  breach  of  a  condition  wUch  specifies 
as  an  act  of  forfeiture  the  taking  of  the  prop- 
erty into  possession  by  virtue  of  legal  process ; 
title  not  being  divested  before  the  period  for 
redemption  expires  by  Code  Civil  Proc.  N.  Y. 
$  1440,  and  there  being  no  finding  of  failure  to 
redeem.— Id. 

7.  The  knowledge  of  the  agent,  at  the  time 
of  effecting  insurance,  that  the  building  in- 
sured stands  on  leased  ground.  Is  the  knowl- 
edge of  the  company,  and  operates  as  a  waiver 
of  a  condition  that  If  the  building  stands  on 
leased  ground,  and  is  not  so  represented  to 
the  company,  and  so  expressed  in  the  written 
part  of  the  piolicy,  the  policy  shall  be  void. — 
Brothers  v.  California  Ins.  Co.,  (Sup.)  89.* 

S.  Testimony  of  two  agents  of  the  company 
-that  before  the  policy  was  issued  they  had 
"general  knowledge"  that  the  building  stood 
on  leased  ground,  though  they  had  no  particu- 
lar knowledge  thereof,  is  sufficient  to  submit 
to  the  jury  on  the  question  of  their  knowl- 


edge; there  being  no  pretense  of  intentional 
misrepresentation. — Id. 

IProof  and  payment  of  loss. 

9.  Where  no  misrepresentations  at  the  time 
of  issuing  the  policy  appear,  and  the  polioy 
does  not  require  in  the  proofs  of  loss  any  state- 
ment of  the  incumbrances  on  the  premises,  a 
misstatement  in  the  proofs,  as  to  the  amount 
of  the  incumbrances,  is  not  an  attempt  to  de- 
fraud the  company  in  the  matter  of  a  claim 
for  loss  by  false  swearing. — Chamberlain  v. 
Insurance  Co.  of  North  Americiu  (Sup.)  701. 

10.  A  dia<dalmer  of  afty  liability  for  a  loss 
because  the  polioy  previously  became  void  for 
breach  of  condition  against  change  of  interest 
in  the  property  is  a  waiver  of  defects  in  the 
proofs  of  loss.— Id.* 

11.  Failure  to  serve  notice  of  loss  promptly, 
where  the  company's  agents  reside  near  the* 
property,  and  they  prepare  and  forward  the 
proofs,  which  are  retained  by  the  company 
without  objection,  will  not  defeat  a  recovery. 
— Brothers  v.  California  Ins.  Co.,  (Sup.)  89. 

13.  A  clause  In  a  polioy  stipulating  that 
when  personal  property  shall  be  damagiad  the 
assured  shall  put  It  in  order,  assorting  and 
taking  an  inventory  of  it,andthattheamonnt 
of  sound  value  and  of  damage  to  either  real  or 
personal  property  shall  be  determined  by  mut- 
ual agreement  If  possible,  or,  if  not,  by  arbi- 
tration, does  not  apply  when  the  property  Is 
wholly  destroyed,  and  an  arbitration  Is  not  a 
condition  precedent  to  an  action  on  the  polio; 
for  a  total  loss. — Rosenwald  t.  Fhenix  Ins. 
Co.,  (Sup.)  315. 

18.  The  provision  concerning  arbitration 
does  not  apply  when  no  difference  exists  as  to 
the  amount  of  loss,  but  the  dispute  is  wholly 
as  to  whether  defendant  is  liable  for  the  mar- 
ket value,  or  only  the  oost,  of  the  goods.— Id. 

Accident  insurance. 

14.  On  appeal  of  an  action  on  an  aoddent 
policy,  where  the  evidence  tends  to  oonflns 
either  of  two  theories  as  to  the  cause  of  as 
sured's  death,  on  only  one  of  which  plaintiil 
is  entitled  to  recover,  a  judgment  on  a  verdict 
for  plaintiff  will  not  be  reversed. — Bacon  v. 
United.State8  Uut.  Ace.  Ass'n,  (Sup.)  837. 

Mutual  benefit  insurance. 

15.  A  provision  in  a  certificate  evidently, 
contemplating  a  mortuary  assessment  to  meet 
each  death  loss,  will  prevail  over  a  clause  of 
the  by-laws  tending  to  limit  the  number  and 
amount  of  assessments  to  be  levied,  inconsist- 
ent therewith,  though  the  application  stipu- 
lates that  the  by-laws  shall  be  part  of  the  con- 
tract; it  not  appearing  that  the  applicant's 
attention  had  been  called  to  the  clause. — ^Fitz- 

?'erald  v.  Bquitable  Reserve  Fund  Life  Ass'n, 
City  Ct.  N.  Y.)  ai4. 

16.  Where  the  constitution  provides  that 
the  financial  reporter  of  a  subordinate  lodge 
shall  receive  aU  moneys  due  the  lodge,  and 
give  a  bond  for  the  discharge  of  his  duties, 
and  authorizes  no  other  person  to  receive  or 
decline  payment  of  assessments,  and  a  notice 
of  assessment  states  that  assessments  must 
be  paid  to  the  financial  reporter  only,  a  tender 
of  payment  to  the  secretary,  an  oCScer  not  un- 
der bond,  and  his  refusal  to  accept  it,  on  the 
ground  that  the  member  is  suspended,  are  in- 
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effectual  to  bind  the  society,  though  It  Is  cus- 
tomary for  the  secretary  and  other  officers  to 
receive  such  payments. — Lazensky  v.  Su- 
preme Lodge  K.  of  H.,  (City  Ct.  N.  Y.)  63. 

INTEREST. 

See,  also,  Usury. 

Liability  of  debtor  in  Interpleader,  see  Inter- 

pleiider. 
On  legacy,  see  WUU,  89,  40. 

When  allowed.  ' 

1.  Interest  is  recoverable,  in  an  action  for 
attorney's  fees,  from  demand  for  payment, 
when  their  value  is  undisputed,  and  on  dis- 
bursements from  the  time  when  made. — Rez- 
ford  V.  Comstock,  (Sup.)  8T6. 
*  8.  In  the  absence  of  an  express  agreement 
for  the  payment  of  interest,  money  borrowed 
at  the  request  and  for  the  benefit  of  the 
lender,  and  payable  at  some  future  time,  will 
draw  interest  only  after  demand  made  or  ac- 
tion brought— Hanley  v.  Crowe.  <8up.)  154. 

3.  On  a  settlement  between  father  and  son, 
growing  out  of  certain  business  transactions, 
the  father  stated  the  balance  in  a  writing  ^iv- 
en  to  the  son,  in  which  also  he  stated:  "The 
sum  now  passed  to  my  credit  appears  to  be 
near  enough  to  the  right  one,  under  present 
appearances,  but  time  will  determine  whether 
these  estimates  are  correct,  and  I  must  be 
debited  or  credited  with  the  difference,  astbe 
case  maybe. "  Other  statements  went  toshow 
that  the  amount  was  not  considered  by  him 
as  a  fixed  sum,  but  subject  to  adjustment  on 
the  realization  of  assets  whose  value  had  been 
only  estimated.  Held,  that  the  balance  thus 
stated  did  not  bear  interest,  though  no  further 
adjustment  was  made.  Daniels,  J.,  dissent- 
ing.—Ledyard  V.  Bull,  (Sup.)  87. 

INTEBFIiEADER. 

Debtor's  liability  for  interest. 

A  debtor,  in  doubt  as  to  whom  payment 

should  be  made,  should  commence  an  action 
of  interpleader  in  order  to  avoid  liability  for 
interest,  and,  having  retained  the  money  un- 
til sued,  he  can  only  be  discharged  from  lia- 
bility by  orderof  court,  on  payment  Into  court 
of  the  demand,  with  interest  to  date. — Sibley 
v.  Equitable  Life  Assur.  Soc,  (Super.  Ct.  N. 
Y.)8. 

INTOXICATING  LIQUORS. 

Illegal  sales. 

1.  Laws  N.  Y.  1873,  c.  549,  provides  for  the 
granting  of  restaurant  licenses,  and  declares 
that  the  licenses  "shall  not  authorize  any  per- 
son •  •  *  to  expose  for  sale  •  •  • 
spirituous  liquors  on  any  day  between  the 
hours  of  1  and  5  o'clock  in  the  morning;  and 
all  places  licensed  as  aforesaid  shall  be  closed, 
and  kept  closed,  between  the  hours  aforesaid ; 
and  it  shall  be  the  duty  of  every  sheriff,  con- 
stable, policeman,  and  ofBcer  of  police  to  en- 
Jorce  the  observance  of  the  foregoing  provis- 
ions. "  Held,  that  a  licensee  under  the  act  can- 


not keep  open  between  the  boors  of  1  and  5 
in  the  morning,  and  sell  spirituous  liquors  in 
connection  with  meals  furnished  to  the  par- 
ticipants in  B  ball,  though  it  has  long  been  the 
custom  so  to  do.— In  re  Whitney,  (Sup.)  838. 

2.  Delivery  by  a  steward  of  a  club  of  liq- 
nors,  on  the  order  of  a  member,  to  a  person  not 
a  member,  and  payment  therefor  by  the  mem- 
ber to  the  steward,  does  not  oonstltnte  a  sale 
of  intoxicating  liquors,  within  the  New  York 
statute  forbidding  such  sale  without  a  license. 
— People  V.  Andrews,  (Sup.)  608. 

8.  If  a  dub  is  fraudulently  organized  for  the 
purpose  of  evading  the  excise  laws,  it  would 
constitute  no  defense  to  an  indictment  for  sell- 
ing liquors  without  a  license,  bat  the  question 
of  fraud  is  for  the  jury.— Id. 

Bevooation  of  license. 

4.  Laws  N.  Y.  1857,  o.  628,  which  prohibito 
the  sale  of  liquor  to  minors,  contains  no  ex- 
press prohibition  of  such  sale  by  a  licensee'* 
agent,  but  was  amended  by  Laws  1877,  o.  420, 
"so  as  to  read  as  follows, "  and,  as  amended, 
expressly  prohibits  such  sale  by  an  agent. 
Held  that,  though  the  statute  ^ws  1870,  c 
175,  §  8,  as  amended  by  Laws  1873,  o.  549,  J  4) 
which  authorizes  the  board  of  excise  to  re- 
voke a  Uoense  for  violation  of  the  act  of  1S57 
was  passed  before  the  amendment  of  the  lat- 
ter act,  the  board  has  power  to  revoke  a  li- 
cense for  a  sale  of  liquor  to  a  minor  by  the 
licensee's  bartender.— People  v.  Woodman, 
(C.  P.  N.  Y.)  926. 

5.  A  sale  to  a  minor  by  the  bartender  in  the 
licensee's  presence,  and  with  his  knowledge, 
will  authorize  a  revocation  of  the  license,  un- 
der the  act  of  1857  as  it  stood  before  the 
amendment. — Id. 

Intoxication. 

Credibility  of  witness,  see  WUnest,  SI. 

JUDQE. 

Powers  and  duties. 

1.  The  duty  of  designating  newspapers  in 
New  York  city  for  the  publication  of  legal  no- 
tices, etc.,  imposed  by  Laws  N.  Y.  1874,  o.  6a6, 
upon  the  presiding  justioe  of  the  supreme 
court,  is  merely  an  additional  duW  in  his  ju- 
dicial capacity,  and  is  not  within  Const.  N.  Y. 
art.  6,  i  10,  providing  that  the  judges  of  the 
court  of  appeals  and  justices  of  the  supreme 
court  shall  not  hold  any  other  office  or  puhlio 
trust. — Daily  Register  Printing  &  Publish- 
ing Co.  T.  City  of  New  York,  (Sup.)  609. 

2.  The  action  of  a  judge  in  approving  the 
certificate  of  physicians  for  the  confinement 
of  a  lunatic,  as  provided  by  statute,  is  judi- 
cial, and  he  is  not  liable  in  damages  for  error 
in  judgment,  though  a  lack  of  due  oare  and 
prudence  be  alleged.— Ayersv.  Russell,(Sap.) 
838. 

Disquallfioation. 

8.  Under  Code  CivU  Proa  N.T.  |  »486,  which 
provides  that  a  surrogate  shall  not  sit  on  on 
application  for  probate  when  he  claims  to  be 
heir  or  next  of  kin  or  a  devisee  or  legatee  of 
the  testator,  or  where  he  is  named  as  tnistee 
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In  the  will,  a  surroKate  who  is  one  of  the 
ohuroh-wardeoa  of  a  ohnrch,  to  whose  rector, 
wardens,  andTeatrymena  bequest  is  made  for 
tiie  pnrpose  of  erectincr  a  memorial  window 
or  pulpit,  is  not  disqualified.— In  re  Hopkins' 
Wik  (Snr.  Westchester  Co.)  661. 

4.  Nor  is  the  surrogate  disquttlifled  by  sec- 
tion 46,  which  provides  that  no  judge  shall  sit 
in  any  proceecung  where  he  is  related  to  any 
party  thereto,  by  consanguinity  or  affinity, 
within  the  sixth  degree,  where  his  wife  is  a 
legatee  under  the  wiu  offered  for  probate,  but 
not  a  party  to  the  proceeding.— Id. 

6.  If  the  legacy  to  his  wife  would  disqualify 
the  surrogate  from  sitting  on  the  application 
for  probate,  such  dlsabUitv  is  removed  when 
the  wife,  who  Is  a  subscribing  witness  to  the 
will,  testifies  to  prove  its  execution ;  as  under 
2  Rev.  Bt.  N.  Y.  p.  65,  f  60,  her  legacy  becomes 
void  thereby,  and  it  is  immaterial  that  the 
next  of  kin,  the  contestant,  consents  in  writ- 
ing that  she  may  testify  wlthoat  the  loss  of 
the  legacy,  as  he  cannot  consent  for  the  lega- 
tees and  other  interested  persons  not  parties 
to  the  proceeding.— Id. 

6.  The  objection  to  the  surrogate's  compe- 
tency, on  the  ground  of  his  wife's  interest  as 
legatee,  if  well  taken,  is  waived  by  the  failure 
of  the  contestant  to  make  them  bdore  joinder 
of  issue  in  the  probate  proceedings,  as  pro- 
vided by  Code  CivU  Proc.  N.  Y.  f  8487.— Id. 

JTJDQMENT. 

By  oonfetrion,  aee,  also,  JutHoet  ctf  the 
Peace,  i. 
consent,  see  Juaticea  of  the  Peace,  8. 

By  confession. 

1.  Code  Civil  Prooi  N.  Y.  {  1375,  providing 
that  judgment  by  confession  shall  not  be  en- 
tered after  defendant's  death,  is  violated  by 
entry  of  such  judgment  after  his  death, 
though  on  the  same  day,  the  rule  that  the 
law  will  not  regard  fractions  of  a  day  not  ap- 
plying.— ^Maddook  v.  Stevens,  (Sup.)  538. 

By  default. 

3.  Wherethe"  copy  "summons  served  on  de- 
fendant requires  him  to  answer  within  twenty 
days,  and  he  has  nb  notice  of  any  amendment 
shortening  the  time,  a  judgment  by  default  at 
the  end  of  six  days  will  be  set  aside,  and  de- 
fendant allowed  to  appear,  though  the  origi- 
nal summons  contains  the  word  "six, "  instead 
of  "twenty.'?— Hatfield  v.  At  wood,  (Cit>  Ct. 
N.  Y.)  268. 

3.  The  amount  for  which  judgement  may  be 
entered  on  default  cannot  be  increased  beyond 
the  amount  stated  in  the  summons,  without 
notice  to  defendant. — Cassidy  v.  Boyland, 
(City  Ct.  N.  Y.)  268. 

4.  Where  an  order  overruling  a  demurrer 
gives  leave  to  answer,  and  provides  that,  in 
oase  an  answer  is  not  filed  in  the  specified 
time,  final  judgment  shall  l>e  given  fo^  plain- 
tiff, a  judgment  entered  in  accordance  with 
the  terms  of  the  order  is  not  by  default,  and 
an  appeal  lies.— Smith  v.  Bamum,  (Sup.)  476. 

Etenditlon  and  entry. 

5.  Code  Civil  Proc.  N.  Y.  S  3891,  relating  to 
j  ustices'  courts,  provides  that,  "if  a  defendant 


fails  to  appear  and  answer,  the  plaintiff  can- 
not recover  without  proving  his  case. "  Laws 
1881, 0. 414,  f  8,  provides  that  in  certain  oases, 
if  the  defendant  fails  to  answer  or  demur  to 
a  sworn  complaint,  be  shall  be  deemed  to 
have  admitted  its  allegations,  and  the  court 
shall  enter  judgment  for  the  amount  de- 
manded without  further  proof.  Held,  that 
the  latter  act  does  not  lej^ed,  but  only  modi- 
fies, the  Code;  and  that,  where  defendant 
demnrSjJudgment  cannot  be  entered  without 
proof.  Following  Oulman  v.  Schmidt,  86  Hun, 
345.— Lansing  v.  Stevens,  (Sup.)  7S 

6.  An  affidavit  of  plaintiff's  attorney  that 
notice  of  an  order  overruling  a  demurrer,  with 
leave  to  answer  within  30  days,  had  been 
served  on  defendant's  attorney,  no  name  ot 
such  attorney  being  given,  is  not  sufficient 
proof  of  sucn  service  to  authorize  entry  of 

iudgment  against  defendant. —  Qraham  t. 
•owers,  (Sup.)  889. 

Bes  adjudicata. 

7.  A  complaint  by  a  landlord  against  his 
former  tenants,  alleging  that  during  the  con- 
tinuance of  defendants'  lease  the  premises 
were  rendered  untenantable  by  fire,  and  that 
plaintUL  pursuant  to  a  provision  in  the  lease, 
repaired  them,  and  tendered  them  to  defend- 
ants, who  refused  to  accept  them  or  to  pay  ren^ 
whereupon  he  rented  them  for  a  leas  sum,  and 
prays  judgment  for  the  difference,  is  an  action 
for  rent,  and  not  for  breach  of  contract,  and 
is  therefore  not  barred  by  a  former  recovery 
of  unpaid  monthly  installments  of  rent  due 
under  the  same  lease  for  previous  months.—' 
Whitman  v.  Louten,  (City  Ct  N.  Y.)  754. 

8.  The  second  action  being  one  in  affirmance 
of  the  lease,  and  to  recover  rent  accruing  aft- 
erwards, the  judgment  in  the  former  action 
is  conclusive  upon  all  questions  but  the  non- 
payment of  the  later  installments  of  rent. — ^Id. 

9.  A  judgment  roll  in  an  action  against  as- 
signors for  benefit  of  creditors  is  binding 
against  them  in  a  subsequent  action  to  set 
aside  the  assignment  as  fraudulent  in  so  far 
as  it  decides  that  such  assignors  are  plaintiff's 
debtors,  but  is  not  evidence  as  to  any  other 
facts  therein  contained  as  against  tlieassigne» 
and  the  creditors  whom  he  represents.— SU 
Nicholas  Bank  v.  De  Rivera,  (Sup.)  666. 

10.  Where  the  complaint  in  the  action 
against  the  assignors,  a  copartnership,  alleges 
that  a  certain  defendant  was  a  member  of  the 
firm  at  the  time  the  note  then  sued  on  was 
given,  but  does  not  allege  that  he  was  a  mem- 
ber at  the  time  the  assignment  was  made,  a 
judgment  for  plaintiff  is  not  an  adjudication 
of  the  latter  fact. — Id. 

11.  Defendant  employed  a  builder  to  do  work 
and  furnish  material  for  a  building,  and,  to 
enable  him  to  procure  material,  defendant 
made  himself  liable,  aj^d  paid  a  sum  of  money 
therefor.  The  mechanics'  liens  on  the  build- 
ing were  foreclosed,  and  defendant  did  not,  in 
the  foreclosure  action,  set  up  the  builder's  in- 
debtedness to  him.  Held,  in  an  action  by  the 
receiver  of  tiie  builder  to  recover  for  extra 
work,  that  such  indebtedness  was  a  proper 
offset,  and  was  not  waived  by  defendant's  fail- 
ure to  set  it  up  in  the  foreclosure  proceedings. 
—Frost  v.  McGinnis,  (C.  P.  N.  Y.)  241. 

12.  Where  a  judgment  has  been  reversed  by 
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the  general  term  for  Insufficiency  of  the  evi- 
dence to  support  the  verdict,  and  on  a  second 
trial  the  testimony  is  substantially  the  same 
as  before,  the  decision  on  the  former  appeal, 
having  been  on  the  merits,  will  be  held  con- 
clusive, and  a  similar  verdict  set  aside  on  the 
same  ground.— Foley  v.  City  of  Troy,  (Sup.) 

13.  In  summary  proceedings  to  recover  real 
property  by  one  claiming  as  landlord,  it  is  er- 
ror to  strike  out  an  answer  alleging  that  the 
identical  subject-matter  as  stated  in  the  peti- 
tion had  been  brought  and  tried  before  a  jus- 
tice of  the  peace,  whose  judgment  in  defend- 
ant's favor  was  still  in  force  and  unsatisfied. 
—Provost  V.  Donohue,  (Sup.)  299. 

Correction. 

14.  An  action  for  an  interest  in  land  was  by 
consent  tried  by  the  court,  and  plaintiff  re- 
covered. Held,  that  the  court  had  power  to 
correct  its  judgment  for  plaintiff  so  as  to  al- 
low him  his  costs,  plaintiff  bein^  entitled  to 
costs  as  of  course  under  Code  Civil  Proo.  N. 
Y.  g  8228,  so  providing,  on  final  judgment  in 
his  favor,  in  an  action  triable  by  jury  to  re- 
cover an  interest  in  land.— Oasz  v.  Stride, 
(Super.  Ct.  Buf.)  880. 

15.  The  correction  will  be  made  though  the 
judgment  has  been  vacated,  and  a  new  trial 
awarded,  under  Code  CivU  Proc.  N.  Y.  1 1525, 
which  provides  for  the  payment  of  all  costs 
as  a  condition  of  the  new  trial. — Id. 

16.  Plaintiff's  right  to  the  correction  is  not 
affected  by  the  fact  that  if  the  judgment  had 
been  for  costs  defendant  would  have  appealed, 
and  not  moved  for  a  new  trial.  The  limita- 
tion will  not  begin  to  run  against  his  right  to 
appeal  from  the  corrected  judgment,  under 
Code  CivU  Proc.  N.  Y.  S  1351,  so  providing, 
until  its  entry,  and  service  of  copy  and  notice 
of  entry. — Id. 

Setting  aside. 

17.  A  judgment  entered  on  an  affidavit  of 
plaintiff's  attorney  that  notice  of  an  order 
overruling  a  demurrer  with  leave  to  answer 
within  20  days  had  been  served  on  defendants' 
attorney,  no  name  of  such  attorney  being 
given,  should  be  set  aside  on  a  motion  sup- 
ported by  an  affidavit  that  affiant  was  defena- 
ants'  attornev,  and  had  been  served  with  no 
notice,  and  first  learned  that  the  demurrer 
was  overruled  when  he  consulted  the  records 
a  long  time  after,  no  counter-affidavit  being 
presented.— Graham  v.  Powers,  (Sup.)  899. 

18.  Judgment  alleged  to  have  been  entered 
through  collusion  of  counsel  will  not  be  set 
aside  on  a  motion  made  16  months  after  its 
entry,  since  a  motion  to  set  aside  a  judgment 
for  "mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect, "  under  Code  Civil  Proo.  N. 
Y.  S  734,  or  for  "irregularity, "  under  section 
12.S2,  must  be  made  within  one  year,  and  the 
case  does  not  fall  within  sections  128.3  and 
12yO,  allowing  a  judgment  to  be  set  aside  on 
motion  "for  error  in  lact  not  arising  upon  the 
trial"  within  two  years. — Maltern  v.  Sage, 
(C.  P.  N.  Y.)  120. 

19.  Where  judgment  has  been  rendered  In 
the  district  court  against  a  defendant  who 
has  not  been  served  with  summons,  though 
the  return  shows  service,  and  who  does  not 
know  that  an  action  has  been  brought  against 


him,  his  remedy  is  by  appeal,  under  Code 
Civil  Proc.  N.  Y.  g  8CB7,  regulating  appeals 
from  justices  when  errors  of  fact  in  the  pro- 
ceedings are  alleged,  showing  by  affidavit 
that  he  was  not  served,  or  by  bill  for  Injunc- 
tion to  stay  execution,  and  for  cancellation  of 
the  judgment,  where  he  does  not  know  that  it 
has  been  rendered  until  the  time  to  appeal 
has  expired,  and  not  by  motion  to  set  aside 
the  judgment.- Tracy  v.  Shannon,  (C.  P.  N. 
Y.)245. 

Foreign  judgment — ^Efbct. 

20.  The  constitutional  proviaion  reqiilring 
full  faith  and  credit  to  be  giv«i  to  jndgmenu 
of  other  states  has  no  application  to  a  judg- 
ment in  a  proceeding  in  which  no  jurisdiction 
is  acquired.— Uartia  ▼.  Central  Vermont  B. 
Co.,  (Sup.)  83. 

Judicial  Sales. 

See  Exeeuiion,  5-7;  Execuian  and  Ada/tOr 

isvrators,  23-25;  ManaageM,  t-6. 
Tax  sales,  see  Taxation,  11. 

Jurisdlotion. 

See  Courtt. 

In  equity,  see  EqviMii  l-B- 

On  appeal,  see  Appeal,  1-7. 

JTJKY. 

Newtrlal  for  disqualification,  sea  STmB  7ViaI,4. 
Province  of  jury,  see  Trvoer  and  Conver- 
sion, tk. 

Gompetenoy  of  juror. 

1.  A  proposed  juror,  on  an  Inquisition  d< 
lunatico  inqulrendo,  who  oonfesses  tiiat  he 
has  formed  some  opinion  on  the  qneatlon, "  and 
that  it  would  require  soma  little  evidence  to 
overcome  It,"  la  inoompeteat.— In  ra  Klock, 
(Sup.)  478. 
Bight  to  jury  trial. 

3.  An  action  to  set  aside  a  composition  deed, 
and  to  vacate  an  order  disoharglng  an  assignee 
on  the  ground  of  fraud,  and  to  obtain  an  order 
for  the  payment  in  full  of  plalntifTs  claim, 
and  for  the  appointment  of  a  reoeivar.  Is  an 
equitable  action ;  and  the  sending  of  Issues  to 
a  jury  being,  under  Code  Civil  Proc  K.  Y.  SS 
969-971,  discretionary  In  such  case,  the  ooort 
wUl,not  send  the  Issues  to  a  jury  where  they 
are  very  numerous,  and  Involve  Intricate 
questions  of  law,  and  many  of  them  have  beea 
decided  as  to  some  of  the  parties  In  another 
action.— Blont  t.  Hibbard,  (a  P.  K.  Y.)  Ui. 

JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  Appeal,  &-11. 
Jurisdiction,     see     Set-Off    and    Counter' 

Claim,  a. 

Practice. 

1.  Code  Civil  Proo.  N.  T.  |  9880,  provides 
that  "a  party  to  an  action  before  a  justice  of 
the  peace,  who  is  of  ftill  age,  may  appear  and 
prosecute  or  defend  the  same  In  person  or  b7 
attorney,  at  his  election. "    Section  2899  pro- 
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Tides  that  "any  pereon  other  than  the  con- 
stable who  served  the  summons  ortheveiilre, 
or  the  law  partner  or  clerk  of  the  justice,  may 
be  the  attorney  for  a  party  to  an  action  before 
a  justice  of  the  peace. "  Held,  that  an  adult 
defendant  to  an  action  before  a  justice  of  the 
peace  could  appear  by  a  minor,  as  bis  attorney 
In  fact;  there  being  no  attorneys  at  law  in 
justices'  courts.— Peck  v.  Hayes,  (Fulton  Co. 
Ct.)8S6. 

2.  In  replevin  before  a  justice  neither  party 
appeared.  The  justice  had  met  defendant, 
who  had  told  him  and  plainttfC  he  would  not 
appear,  but  would  pay  the  costs,  and  to  de- 
llVer  the  property  to  plaintiff.  The  justice 
entered  judgment  on  nis  minutes,  June  21, 
1882.  August  1, 1883,  at  the  request  of  defend- 
ant's attorney,  he  entered  judgment  on  his 
docket,  and  August  24,  18S3,  defendant  ap- 
pealed therefrom.  Code  Civil  Proc.  N.  Y.  i 
3013,  provides  that  where  plaintiff  does  not 
appear  within  one  hour  of  the  time  of  trial 
the  justice  shall  enter  a  judgment  of  nonsuit. 
Section  8015  provides  that  on  judgment  con- 
fessed the  justice  shall  enter  judgment  forth- 
with. Held,  that  the  justice  treated  the  con- 
versation as  a  confession  of  judgment,  and 
made  an  entry  carrying  out  the  agreement; 
and,  after  an  acquiescence  of  over  a  year,  de- 
fendant would  not  be  heard  to  complain.— 
Tralfam  v.  Getman,  (Sup.)  867. 

8.  The  return  by  a  justice  showed  that 
plaintiff  objected  to  the  introduction,  as  a 
counter-claim,  of  a  note  which,  taken  with 
plaintiff's  demand,  exceeded  the  justice's  ju- 
risdiction, but  that  he  would  "allow"  it.  Ko 
proof  of  the  execution  of  the  note  was  given. 
The  return  also  showed  that  defendant  con- 
sented "to  the  whole  thing."  Held,  that 
judgment  was  properly  given  for  plaintiff  for 
the  amount  of  his  demand,  less  the  note,  and 
for  oosts. — Hearman  v.  Snyder,  (Sup.)  M. 

liANDLOBD   AND   TENANT. 

Slander  by  wife,  parties  to  action,  see  Hus- 
band and  Wife,  1. 

Bights  and  liabilities. 

1.  While  defendants,  who  bad  agreed  to 
lease  premises  of  plaintiff,  who  was  to  make 
oertaln  alterations  before  defendants  took  pos- 
session, were  bound  to  make  objections  and 
refuse  to  take  the  premises  within  a  reason- 
able time  after  they  had  knowledge  of  plain- 
tiff's failure  to  perform  his  undertaking  ao- 
oordlng  to  the  stipulations,  yet  they  had  a 
right  to  assume  that  he  would  so  perform,  and 
were  not  hound  to  make  a  close  Inspection 
whenever  they  visited  the  premises  during 
the  progress  of  the  work. — Tumbridge  v. 
Read,  (Sup.)  908. 

Action  for  eviction. 

2.  A  dwelliDg-bouse,  and  lot  Of  land  60x105 
feet,  had  been  leased  for  one  year,  for  laundry 
purposes,  at  $20  per  month.  In  the  middle  of 
the  second  month  the  landlord  erected  a  new 
fence  around  the  lot,  cutting  off  17x105  feet  of 
It,  and  destroying  four  of  the  five  clothes- 
lines of  the  tenant.  At  the  time  of  the  trial 
of  the  action  against  the  landloi-d  for  an  evic- 
tion the  tenant  had  already  paid  tlSO  rent  un- 


der the  lease.    Held,  that  a  verdict  for  1300 
damages  was  warranted. — Carter  v.  Byron, 

(Sup.)  48. 

Estoppel  of  tenant. 

8.  Where  a  tenant  has  remained  in  possea- 
sion  and  enjoyed  the  use  of  premises,  and  the 
trial  court  finds  that  he  signed  the  lease,  he  is 
estopped  from  asserting  the  improper  execu- 
tion of  the  lease  by  the  landlord.— Zink  v. 
Bohn,  (Super.  Ct.  Buf.)  4. 

4.  In  the  absence  of  other  evidence,  the  ex- 
ecution of  the  lease  is  conclusive  proof  of 
ownership  In  the  lessor  at  the  time,  as  against 
the  lessee. — Id. 

Iicases. 

6.  In  New  York  It  is  a  custom  which  has  he- 
come  law  that  a  lease  for  one  year,  commeno- 
ing  on  the  Ist  of  May,  expires  at  noon  on  the 
Ist  of  the  followkag  May.— Harsh  v.  Master- 
son,  (C.  P.  N.  Y.)  414. 

6.  A  lease  permitted  the  lessees  to  erect  a 
building  on  the  premises,  which  they  w^re 
authorized  to  remove  at  the  expiration  of  their 
term  if  all  rents  should  be  fully  paid :  but,  if 
such  rents  were  not  so  paid,  the  building  was 
to  be  forfeited  to  and  become  the  property  of 
the  lessor.  When  the  last  installment  of  rent 
became  due,  the  lessor  told  the  lessees  to  go 
on  and  pay  the  balance  of  the  rent,  and  that 
they  could  remain  there  another  year,  and 
continue  the  business  for  which  the  building 
was  used,  and  would  be  able  to  midce  up  the 
next  season.  The  lessees  accordingly  paid  all 
but  $1S0  of  the  rent  before  the  expiration  of 
the  original  term,  and  paid  the  balance  due  for 
that  term  while  in  possession  early  in  the  fol- 
lowing year.  Held,  that  this  arrangement 
constituted  an  extension  of  time  for  payment 
of  the  rent,  and  a  waiver  of  all  rights  of  for- 
feiture.— lieyha  v.  Ocean  Nav.  &  Pier  Co., 
(Sup.)  911. 

7.  Full  payment  of  rent  for  the  original  term 
having  been  made,  though  not  until  after  the 
term  expired,  and  no  entry  or  attempt  to  de- 
clare the  forfeiture  having  been  made  before 
such  payment,  no  forfeiture  resulted  under 
the  terms  of  the  lease;  time  not  being  of  the 
essence. — ^Id, 

8.  Plaintiff  hired  a  basement,  which  was 
accessible  through  a  hoist-way  from  the 
street,  by  a  front  stairway  from  the  store 
floor,  ana  also  from  a  back  street,  by  means 
of  stairways  andpassages  through  intermedi- 
ate buildings.  The  lease  gave  the  right,  in 
common  with  the  other  tenants,  to  use  the 
"stairways."  It  did  not  appear  that  other 
tenants  needed  the  front  stairway,  while  its 
use  by  plaintiff  would  render  the  store  floor 
valueless.  It  did  appear  that  the  other  ten- 
ants needed  the  back  stair-ways.  Held,  tliat 
an  injunction  against  closing  the  front  stair- 
way should  be  vacated. — ^weil  t.  Munro, 
(Super.  Ct.  N.  Y.)  825. 

9.  A  prior  oral  agreement,  restricting  the 
use  of  the  leased  premises,  not  inserted  in  the 
written  lease,  cannot  be  enforced. — Kramer 
V.  Amberg,  (Sup.)  240. 

10.  After  the  execution  of  a  lease,  the  ten- 
ant was  given  permission  to  make  certain  al- 
terations, and  he  promised  to  restore  the 
premises  SO  days  before  the  termination  of 
the  lease.    The  tenant  afterwards  obtained  a 
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lease  for  an  additiooal  term,  but  nothing  was 
said  as  to  restoring  the  premises.  Beta,  that 
the  covenants  of  the  first  lease  were  not 
waived  by  the  second  lease,  and  that  the  ten- 
ant was  liable  for  the  cost  of  the  restoration 
contemplated  bv  the  first  lease.— Bnhler  v. 
Gibbons,  (City  Ct.  Brook.)  816. 

11.  A  covenant  to  keep  the  demised  prem- 
ises In  the  condition  required  by  the  health 
department  is  not  ambiguoas. — Id. 

Leases — Assignment. 

13.  PlaintiS  assigned  the  lease  of  an  hoteL 
and  it  was  agreed  that  the  assignee  should 
employ  the  assignor  as  manager.  Held,  that 
one  who  acquired  from  the  assignee  all  his 
"right,  title,  and  interest"  in  the  lease  did 
not  thereby  incur  an  obligation  to  continue  to 
employ  plaintifT.— Bprague  v.  Bartholdi  Hotel 
Co.,  (Super.  Ct.  N.  Y.)  888. 

Bent — Surrender  of  premises. 

13.  The  temporary  possession  by  a  landlord 
for  the  purpose  of  repairing  the  premises  ren- 
dered untenable  by  fire,  is  not  an  acceptance 
of  a  surrender  by  tenants,  or  a  termination  of 
the  lease,  but  plaintiff  can  recover  the  monthly 
installments  due,  less  the  sums  received  from 
a  subsequent  tenant  for  the  same  time. — Whit- 
man v.  Louten,  (City  Ct.  N.  Y.)  754. 
Holding  over. 

14.  Where  the  landlord  notifies  the  tenant, 
before  the  expiration  of  the  lease,  that  the 
premises  will  not  be  relet  for  less  than  a  year, 
and  that  the  rent  will  be  increased  to  an 
amount  named  in  the  notice,  and  the  tenant 
remains  in  possession  after  expiration  of  his 
term,  vrithout  any  reply  to  the  notice,  there 
Is  an  implied  contract  to  pay  the  increased 
rent  for  the  year.— Thorpe  v.  Philbin,  (C.  P 
N.  Y.  9H9. 

15.  Where  the  tenant  has  remained  In  pos- 
session after  the  expiration  of  the  lease,  tite 
law  implies  an  agreement  to  hold  in  accord- 
ance with  the  terms  of  the  lease. — Zink  y. 
Bohtt,  (Sup.  Ct.  Buf.)  4. 

Becovery  of  possession. 

16.  Thoueh,  under  a  lease  terminating  at 
noon  on  May  1st,  summary  proceedings,  un- 
der which  the  landlord  is  awarded  possession, 
are  begun  on  the  last  day  of  April,  the  court 
will  not  grant  the  tenant  restitution,  where 
it  appears  that  a  receiver  was  at  the  time  in 
possession,  and  entitled  to  the  tenant's  inter- 
est, and  that  the  tenant  has  nothing  but  a  re- 
versionary interest  after  the  receiver  shall  be 
discharged. — Marsh  v.  Ilasterson,  (C.  F.  N. 
Y.)  414. 

17.  In  an  action  to  recover  possession,  de- 
fendant, besides  denying  that  the  relation  of 
landlord  and  tenant  exists,  may  show  that  his 
occupancy  is  that  of  an  equitable  owner  under 
a  certain  agreement  with  plaintiff. — Provost 
V.  Donohue,  (Sup.)  299. 

18.  A  conveyance  of  leased  premises  in  fee, 
without  reservation,  carries  with  it  all  the 
lessor's  rights,  and,  In  a  proceeding  by  the 
grantee  against  the  tenants,  after  giving'them 
the  statutory  notice  to  pay  the  rent  or  quit 
the  premises,  a  judgment  that  defendants  are 
in  default,  and  that  a  warrant  issue  to  put 

Sstitioners  In  possession,  Is  proper. — ^Zink  v. 
ohu,  (Super.  Ct.  But)  4. 


IB.  Another  tenant,  who  occupies  and  car 
rles  on  business  in  a  part  of  the  premises, 
with  the  knowledgre  and  consent  of  the  lessee, 
is  properly  made  a  party  to  a  suit  for  posses- 
sion.—Id. 

20.  Code  Civil  Proo.  N.  Y.  f  2244,  provides 
that  at  the  time  when  Uie  precept  in  a  summary 
proceeding  for  the  recovery  oi  the  possesnos 
of  real  property  is  returnable  "witnoat  wai( 
ing,  as  prescribed  in  an  action  *  *  *  in  a 
district  court  of  the  city  of  New  York,  the 
person  to  whom  It  is  directed  •  •  •  may 
file  with  the  judge  or  justice,  •  •  •  or 
with  the  clerk  of  the  court,  a  written  aD- 
swer. "  Section  2248  provides  that  "at  the 
time  when  issue  is  joined"  the  judge  nutj  ad- 
journ the  tri^  By  section  2249,  "if  saflknent 
cause  is  not  shown  upon  the  return  of  the  pre- 


cepts "the  judge  "must  make  a  final  order* 
delivery  of  the  property  to  the  petttionez; 


fore 


Held,  that  where  no  judge  is  present  when 
the  precept  is  returned,  the  tenant  is  not  re- 
qulrad  to  appear  and  file  an  answer,  but  the 
cause  may  be  adjourned  by  the  olerk  befor* 
issue  Is  joined,  and  the  tenant  be  allowed  to 
file  his  answer  at  the  adjourned  dar  wlien  ths 

i'udge  Is  present. — Deutermann  v.  Nilaoa,  (CL 
'.  N.  Y.)  lis. 

Lease. 

See  Landlord  and  Trnioint,  6-U. 

Of  railroad,  seeiZoilrood  Companies,  4-&^ 


See  WUU. 


Legacy. 


LIBEL  AND  SLAJSmiESL 

Words  actionable  per  se. 

1.  It  is  proper  to  refuse  to  charm  tbat  tks 
words  that  plaintiff  is  suffering  from  over- 
work, and  his  mental  condition  la  not  gooi, 
and  that  there  has  been  trouble  in  the  aff^is 
of  the  bank,  (of  which  plaintiff  is  teller.)  oo- 
casloned  by  plaintiff's  mental  deraagemest, 
and  that  his  statements  when  he  was  prob- 
ably not  responsible  for  them  have  canaea  bad 
rumors,  are  libelous  per  se;  the  court  having 
charged  that,  if  their  tendency  was  to  injnre 
plaintiff  in  his  profession,  they  are  llbelooa.— 
Moore  V.  Francis,  (Sup.)  162.* 

2.  To  charge  that  plaintiff  "stole  and  de- 
stroyed my  sister's  will  and  other  papers"  is 
slanderous:  Pen.  CodeN.  Y.  S  110.  declaring 
that  one  wno,  knowing  tbat  a  paper  mi^  be 
required  In  evidence,  willf  nll^  destroys  It  to 
prevent  Its  production,  is  guilty  of  a  misde- 
meanor; and  sections  528,  718,  making  any 
article  of  value,  contract,  thing  in  action,  or 
written  instrument,  by  which  any  peccniazr 
obligation  or  interest  in  property  is  created, 
transferred,  increasedjdlmlnished,  etc,  the 
subject  of  larceny.  The  charge  impating 
theft  will  be  presumed  to  have  been  made  ii 
reference  to  papers  that  may  be  the  sab  jack 
of  larceny.— Colljror  v.  Collyer,  (Sup.)  3ia 

Slander  of  property. 

8.  Where  one  under  contract  for  the  pur- 
chase of  property  is  induced  to  refuse  to  ctNn- 
plete  the  purchase  by  reason  of  alanderoas 
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wordB  uttered  ooncerning  the  property  by  • 
third  person,  the  vendor  cannot  sua  such  per- 
son for  slander.  His  remedy  Is  on  the  con- 
tract of  sale.— Brentman  v.  Note,  (City  Ct  K. 
T.)«a 

Pleading. 

4.  A  complaint  alleging  the  composition  of 
a  libeloas  article  by  one  defendant,  and  ita 
publication  in  a  newspaper  by  the  other,  is 
sufficient  to  charge  both  as  publishers  of  the 
article.— Baker  t.  McClellan,  (8up.)  816. 

5.  In  an  action  for  slander,  a  biU  of  partlon- 
lars  which  states  the  persops  in  whose  pres- 
ence, and  the  places  where,  the  alleged  slan- 
der was  apoken.  Is  sufficient,  and  the  exact 
ttane  need  not  he  stated. — MoCarron  v.  Sire, 
(City  Ct  K.  T.)  659. 

6.  The  complaint  alleged  the  publication  of 
the  defamatory  words,  by  setting  out  sepa- 
rately the  different  portions  of  the  article  re- 
flecting on  plaintiff.  Defendant  set  up  justi- 
flcation  of  each  extract,  and  the  verdict  for 

glainUfl  was  general.  Held,  that  there  was 
Dt  one  count,  and  that  the  verdict  was  sus- 
tained by  a  failure  to  justify  any  one  of  the 
extracts. — Holmes  v.  Jones,  (Sup.)  ISO. 

7.  In  an  action  for  libel  f  orpublublng  state- 
ments that  plaintiff  was  suffering  from  over- 
work, that  his  mental  condition  was  not  good, 
and  that  there  had  been  trouble  in  the  affairs 
of  the  bank,  (of  which  plaintiff  was  teller,) 
occasioned  b^  plaintilTs  mental  derangement, 
and  ttiat  plaintiff's  statements,  when  he  was 
probably  not  responsible  for  them,  had  caused 
Sad  rumors,  an  answer  alleging,  In  mitiga- 
tion, the  truth  of  the  charge  of  mental  un- 
soundness, is  sufficiently  explicit  without 
averring  other  facts.  —  Moore  V.  Francis, 
(Bup.)  168. 

8.  In  an  action  for  charging  that  plaintiff 
"stole  and  destroyed  my  sister's  will  and  other 
papers, "  an  amendment  of  the  complaint  at 
the  trial,  in  reference  to  the  words  spoken, 
so  as  to  make  them  impute  a  destruction  as 
well  as  a  theft  of  the  papers,  is  proper,  under 
Code  Civil  Proo.  N.  Y.  J  738,  authorizing  the 
court  at  the  trial,  in  f  urUierance  of  justice,  to 
amend  the  pleadings.— CoUyer  v.  Colly  er, 
(Sup.)  810. 

ETldence. 

9.  Evidence  that  afterthetime  of  an  alleged 
slander  similar  statements  to  those  alleged  to 
have  been  made  by  defendant  were  made  by 
third  persons  is  inadmissible,  either  on  the 
question  of  maUc«  or  damages. — ^Austin  v. 
Bacon,  (Sup.)  567. 

10.  In  an  action  for  publishing  statements 
that  plaintiff  was  suffering  from  overworlc, 
that  nis  mental  condition  was  not  good,  and 
that  there  had  been  trouble  in  the  affairs  of 
the  bank,  (of  which  plaintiff  was  teller,)  oo- 
casioned  by  plaintiff's  mental  derangement, 
and  that  plaintiff's  statements,  when  be  was 
probably  not  responsible  for  them,  had  caused 
bad  rumors,  evidence  of  the  existence  of  ru- 
mors of  statements  of  the  bank's  solvency, 
mode  by  plaintiff,  is  admissible,  as  it  does  not 
bend  to  justify  the  publication,  but  tends  to 
prove  the  truth  of  a  part  of  it. — Moore  v.  Frau- 
ds, (Sup.)  162. 

11.  Evidence  that  there  had  been  a  "run" 
m  the  bank,  and  that  defendants,  who  were 


publishers  of  a  newspaper,  on  making  in- 
quiries on  the  subject,  as  one  of  public  filter- 
est,  received  from  the  bank  officers  state- 
ments on  the  strength  of  which  the  publica- 
tion was  made,  witn  the  object  of  allaving 
public  excitement  in  regard  to  the  condition 
of  the  bank,  is  admissible  in  mitigation  of 
damages. — Id. 

13.  Evidence  of  plaintiff's  actions  four  weeks 
after  the  publication  is  admissible  on  the 
question  of  his  condition  at  the  time. — Id. 

Exoessive  damages. 

18.  Plaintiff  was  an  undertaker,  and,  beinr 
called  by  a  friend  of  the  family  of  a  deoeasea 
person,  commenced  embalming  the  remains. 
Before  he  finished,  another  undertaker,  who 
had  been  called  by  the  family,  took  charge. 
PlaintUTs  bill  was  not  paid,  and  the  editor  of 
a  newspaper  published  the  fact,  and  offered  to 
pay  it  himself.  Plaintiff  answered  in  a  let- 
ter, which  was  published  by  the  editor,  stat- 
ing that  those  who  were  legally  and  morally 
bound  repudiated  tiie  bill.  The  editor  subse- 
quently paid  the  bill,  and  defendant,  in  the 
article  in  question,  oondemned  the  interfer- 
ence of  the  editor,  referring  to  plaintifTa 
claim  as  unjust,  and  as  one  which  the  family 
pronounced  "blaolcmailing  in  color,  and  in  no 
way  meritorious. "    The  article  also  charged 

Slalntiff  with  intoxication  and  offensive  con- 
act  on  the  day  he  had  charge  of  the  remains, 
FlaintifTs  bill  was  for  $500,  and  the  evidence 
was  that  $100  was  a  reasonable  price.  Held, 
that  a  verdict  for  plaintiff  for  $5,000  shows 
prejudice,  and  is  excessive.— Holmes  v.  Jones, 
(Sup.)  156. 

LIENS. 

Mechanics',  see  Ifeduinic*'  Hens. 

Of  attorney,  see  Attorney  and  CUent,  8, 9. 

For  advances. 

The  agent  of  one  who  bad  contracted  to  sup- 
ply cattle  at  agencies,  requested  plaintiffs  to 
advance  him  money  to  buy  cattle,  and  to  in- 
form persons  owning  cattle  that  they  would 
be  safe  in  dealing  with  him  as  the  agent  of 
the  contractors.  Held,  that  plaintiffs  had  no 
lien  on  the  cattle  for  their  advanoea. — ^Mao- 
manus  v.  Thurber,  (Sup.)  88. 

Liife  Insuranoe. 

See  Inturanee. 

LIMITATION    OF    ACTIONS. 

Sxoeptions,    trusts,    sea     Chtordian    and 
Ward,  9. 

Length  of  period. 

1.  An  action  against  legatees  for  the 
amount  of  a  deficiency  judgment  rendered  on 
foreclosure  of  a  mortgage  given  by  testator  to 
secure  a  bond  is  bas^  on  a  sealed  instrument 
and  exists  independently  of  Code  Civil  Froc. 
N.  Y.  ii  lby7-l«41,  authorizing  a  creditor  to 
recover  to  the  extent  of  the  legacy  received 
by  his  debtor's  legatee,  and  is  barred  only  at- 
the  expiration  of  30  years  from  the  maturity 
of  the  bond. — Colgan  v.  Dunne,  (Sup.)  309. 
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2.  An  action  by  a  town  to  recover  railroad 
taxes  which,  nnder  IjBwb  N.  Y.  1869,  c.  907,  i 
4,  as  amended  by  Laws  1871,  o.  288,  should 
have  been  paid  into  a  sinking  fund  for  the 
benefit  of  the  town,  but  which  were  diverted 
to  other  uses,  is,  in  effect,  for  monOT  had  and 
received,  and  comes  within  Ckide  Civil  Proc. 
N.  Y.  $  883,  limiting  actions  upon  contracts, 
express  or  implied,  to  six  years. — Strongh  v. 
Board  of  Supervisors,  (8up.)  110. 

Bunoing  of  the  statute. 

8.  The  statute  does  not  begin  to  run  against 
an  action  for  a  nuisance  caused  by  the  diver- 
sion of  a  stream  from  its  natural  channel  so 
long  as  such  diversion  is  continued. — Wright 
V.  Syracuse,  B.  &  N.  Y.  R.  Co.,  (Sup.)  480. 

4.  An  action  to  compel  a  railroad  company 
to  restore  to  its  original  channel  water  di- 
Terted  therefrom  is  not  barred  by  the  lapso 
-of  six  years,  especially  where  it  does  not  ap- 
pear that  the  change  in  the  bed  of  the  stream 
took  place  as  soon  as  the  new  channel  was 
excavated,  the  old  channel  having  been  left 
to  fill  up  gradually.— Lefurgy  v.  New  York  & 
K.  B.  Co.,  (Sup.)  802. 

5.  An  action  for  conversion  of  a  piano  de- 
livered to  defendant  under  an  agreement  that 
it  should  be  paid  for  in  installments,  and  the 
title  remain  in  plaintift  until  the  whole  sum 
should  be  paid,  comes  within  the  provision  of 
Code  CivU  Proc.  N.  Y.  S  410,  that  where  there 
is  a  delivery  of  personal  property,  not  to  be 
returned  at  a  fixed  time  or  on  a  fixed  contin- 
gency, the  time  within  which  an  action  for 
such  property  may  be  brought  must  be  com- 
puted from  the  demand.— Fry  v.  Clow,  (Sup.) 
693. 

6.  The  payment  to  the  county  treasurer  of 
railroad  taxes,  whlcli,  under  Laws  18(19,  c.  907, 
J  4,  as  amended  by  Laws  18T1,  c.  283,  should 
be  paid  into  a  sinking  fund  for  the  benefit  of 
a  town  voting  aid  to  such  railroad,  created  at 
most  a  constructive  trust  in  favor  of  the 
town ;  and  under  Code  Civil  Proc.  N.  Y.  J  410, 
providing  that,  when  a  demand  is  necessary 
in  order  to  entitle  a  person  to  maintain  an 
action,  time  shall  be  computed  from  the  time 
when  the  right  to  make  the  demand  was  com- 
plete, the  statute  begins  to  run  from  the  time 
the  moneys  were  misappropriated  to  other 
uses. — Strough  v.  Board  of  Supervisors,  (Sup. ) 

Actions  against  representatives. 

7.  Under  Code  Civil  Proc.  N.  Y.  %  403,  pro- 
viding that  the  term  of  is  months  following 
the  death  of  a  debtor  is  not  part  of  the  time 
limited  for  the  commencement  of  an  action 
against  his  representative,  and  that  if  letters 
are  not  issued  within  the  state  at  least  6 
months  before  the  action  would  be  1>arred  by 
lapse  of  time  as  so  extended,  then  the  term  of 
one  year  after  letters  are  issued  shall  also  be 
excluded  from  the  operation  of  the  statute, 
the  time  for  bringing  an  action  against  an 
administrator  appointed  more  than  B  months 
before  the  debt  would  be  barred  is  only  ex- 
tended 18  months,  and  not  2  years  and  6 
months.— Church  v.  Olendorf,  (Sup.)  557. 

8.  Under  Code  Civil  Proc.  N.  Y.  S  406,  which 
provides  that  the  time  during  which  the  in- 
J*jt"tion  of  a  suit  is  stayed  by  statutory  pro- 
Ubition  shall  be  deducted  from  the  period  of 


limitation,  the  statute  does  not  begin  to  ma 
against  a  special  proceeding  to  sell  land  for 
the  debt  of  an  intestate  who  died  before  Sep- 
tember 1, 1880,  and  whose  administrator  had 
not  been  then  appointed;  as  article  2  of  said 
Code,  which  took  effect  on  that  day,  by  sec- 
tion 2750,  changed  the  law  in  relation  to  such 
proceedings,  which  before  that  time  could  not 
be  brought  until  the  administrator  had  ac- 
counted.— Id. 

9.  Said  section  2750,  which  provides  that  a 
creditor  may  institute  such  a  proceeding 
within  three  years  after  the  issue  of  letters 
of  administration,  does  not  extend  the  statute 
indefinitely,  so  that  snoh  proceedings  may  be 
instituted  within  that  time,  regardless  of^tha 
period  that  has  elapsed  before  admlnistratioa 
was  granted. — Id. 

Commenoement  of  aotioo. 

10.  By  Laws  K.  Y.  1885,  o.  842,  S  6,  a  me- 
chanic's lien  expires  in  a  year,  unless  within 
that  time  an  action  to  enforce  It  Is  com- 
menced ;  and  section  8  provides  that  the  man- 
ner of  instituting  the  action  shall  be  the  same 
as  in  mortgage  foreclosure.  Provision  is 
made  for  the  mode  of  commencing  an  action 
in  a  court  not  of  record,  but  not  for  a  court  of 
record.  Code  Civil  Proo.  1 899,  which  applies 
to  mortgage  foreclosure,  declares  that  an  at- 
tempt to  commence  an  action  by  delivery  of 
the  summons  to  the  sheriff  is  equivalent  to  a 
commenoement  "within  the  meaning  of  each 
provision  of  this  act  which  limits  the  time  for 
commencing  an  action."  Cases  of  different 
limitations  specially  prescribed  are  excepted 
from  that  chapter  of  the  Code  by  sectiod  414. 
Held,  that  a  lien  Is  preserved  by  delivery  of 
the  summons  to  the  sheriff  for  service  within 
a  year,  though  it  is  not  served  until  after  the 
year  has  expired.  Landon,  J.,  dissenting.— 
Hammond  v.  Shepard,  (Snp.)  848. 

US  PENDENS. 

Cancellation  of  notice. 

Under  Code  Civil  Proc  N.  T.  { 1874,  piovid- 
Ing  that  if  plaintiff,  filing  a  notice  of  Us  pen- 
dens, unreasonably  neglect  to  proceed  in  the 
action,  the  court  may  direct  the  notice  to  ba 
canceled^  such  notloe  should  be  canceled 
where  a  judgment  for  defendant  was  alBrmed 
by  the  general  term  on  Ifarch  9th,  and  in  June 
plaintiff,  being  requested  by  defendant  to  ap- 
peal so  that  he  might  move  to  dismiss  the  ap- 
peal on  the  ground  that  it  did  not  lie,  refused 
to  take  such  appeal.— Wagner  V.Perry,  (Snp.) 
880. 

MALICIOXTS   PBOSEOUnON. 

When  lies. 

1.  Where  an  order  of  arrest,  alleged  to  have 
been  obtained  by  a  false  and  malicloDs  alB- 
davlt,  is  vacated  on  the  merits,  and  no  appeal 
Is  taken,  an  action  for  malioioaB  prosecution 
may  be  maintained  without  waitii^  for  a  ter 
mination  in  favor  of  the  party  arrested  of  ths 
action  in  which  the  order  of  arrest  was  ob- 
tained. D^NiELB,  J.,  dissantinjr.— Inirram  t. 
Hoot,  (Sup.)  SmT 


Digitizecj  by 


Google 


INDEZ. 


1005 


Complaint. 

2.  Where  the  complaint  In  an  action  for  ma- 
licious prosecution.  Drought  on  the  vacation 
of  an  order  of  arrest  aUeged  to  have  heen  ob- 
tained on  false  and  malicious  affidavits,  from 
vrhich  no  appeal  is  taken,  does  not  allege  that 
no  appeal  has  been  taken  from  the  order  va- 
cating the  order  of  arrest,  it  is  demurrable. — 
Id. 

.    MANDAMUS. 

To  inspectors  of  election,  see  ElectUma  and 
Voten,  8. 
remove  obstruction  of  water-courses,  see 
BMroad  Companies,  3. 

Who  may  apply  for  -writ. 

1.  Mandamua  requiring  the  police  commis- 
sioners to  enforce  Laws  N.  Y.  1878,  o.  6t9,  for- 
bidding the  sale  of  liquor  during  certain  hours, 
may  be  applied  for  by  any  citizen,  or  class  of 
citizens,  taking  an  interest  in  the  enforcement 
of  that  part  of  the  law  requiring  the  officers  to 
enforce  the  law. — In  re  Whitney,  (Sup.)  888. 

When  and  where  granted. 

2.  As  an  alternative  writ  of  mcmdamui 
may,  under  Code  CivU  Proc.  N.  Y.  i  2068,  be 
granted  without  notice,  it  mav  be  granted  at 
a  regularly  adjourned  special  term.— People 
y.  Board  of  Supervisors,  (Sup.)  751. 

8.  C!ode  Civil  Proc.  N.  Y.  S  2068,  provides 
that  a  mcmdumxts  can  be  granted  by  the  sn- 
preme  court  only  in  the  district  embracing  the 
county  wherein  an  issue  of  fact  joined  on  an 
alternative  writ  is  triable:  and  section  2084, 
that  such  issue  of  fact  is  triable  in  the  county 
where  the  material  facts  took  place,  unless 
the  court  directs  otherwise.  Meld,  that  a  mo- 
tion for  a  writ  commanding  the  city  oomp- 
troller  of  New  York  to  draw  his  warrant  for 
pajrment  of  unpaid  taxes  Into  the  state  treas- 
ury was  properly  made  in  the  district  where 
the  following  acts  were  actually  or  construct- 
ively performed,  viz.,  the  equeJization  of  the 
T^uations  of  the  counties  by  the  state  board ; 
tbe  filing  of  the  statement  of  such  equaliza- 
tion; the  notification  of  the  proper  ofllcers  in 
tbe  respective  counties  of  the  valuation ;  and 
the  failure  to  pay  the  tax  into  the  state  treas- 
ury.— People  V.  Myers,  (Sup.)  386. 

To  city  comptroller,  etc. 

4.  The  mayor,  aldermen,  and  commonalty 
»f  the  city  are  not  necessary  parties  to  the 
proceeding,  nor  will  they  be  allowed  to  inter- 
irene,  as  the  city  comptroller  is  authorized 
uid  required  by  section  153  of  the  consolida- 
tion act,  (Laws  N.  Y.  1882,  c.  410,)  unless  tbe 
noney  for  that  purpose  shall  have  been  oth- 
irwise  provided,  to  issue  bonds,  and  with  the 
jrooeeds  to  pay  the  taxes,  and  the  mayor,  eto., 
;tieref ore  owe  the  state  no  duty  in  respect  to 
,1x0  payment;  and  the  corporation  counsel  is 
■equired  by  section  215  to  act  as  counsel  to  all 
;bo  departments  and  officers,  and  would  there- 
'ore  have  the  management  of  tbe  proceedings 
ivliether  or  not  they  were  made  parties. — Id. 

5.  Section  158  of  the  consolidation  act  mak- 
ng  it  the  imperative  duty  of  the  dty  comp- 
xoUer  to  pay  the  taxes  at  prescribed  times, 
nandam/ua  is  the  proper  remedy  for  neglect 
ir  refusal  on  his  part  to  perform  a  part  of 


such  du^;  but,  where  tbe  fact  or  neglect  or 
refusal  Is  denied,  an  alternative  writ  only 
wUl  be  granted.— Id. 

To  police  commissioners. 

6.  Ma/ndamus  requiring  the  police  com 
missioners  to  enforce  Laws  N.  Y.  ISTO,  o.  S4(, 
forbidding  the  sale  of  liquor  during  certain 
hours,  and  declaring  it  the  duty  of  every 
sheriff,  constable,  policeman,  etc.,  to  enforce 
the  law,  will  not  lie  unless  it  appears  that  the 
officers  mentioned  in  the  statute  do  not  in- 
tend to  enforce  it.— In  re  Whitney,  (Sup.)  838. 

Frooedure. 

7.  Under  Code  Civil  Proc.  N.  Y.  i  2073,  pro- 
viding tliat  an  alternative  writ  of  mandamua 
cannot  be  quashed  or  set  aside  on  motion,  for 
any  matter  involving  the  merits,  the  ques- 
tions whether  mandamViS  is  the  proper  rem- 
edy, and  whether  the  relator  has  another 
legal  remedy,  cannot  be  raised  on  motion. — 
People  V.  Boiurd  of  Supervisors,  (Sup.)  751. 

Marriage. 

See  Divorce,'  Stuband  and  Wift. 

MASTER  AND  SERVANT. 

Contract  of  hiring. 

1.  In  an  action  on  a  contract  of  employment,, 
which  plaintiff  claimed  was  made  with  de- 
fendant's superintendent  and  ratified  by  its 
officers,  it  was  not  error  to  permit  the  super- 
intendent to  testify  that  he  had  reported  the 
terms  of  tiie  contract  to  one  of  those  officers. 
—Fell  ▼.  New  York  Looomotive  Works,  (Sup.) 
881. 

2.  Nor  was  it  error  to  allow  the  witness  to 
state  that  the  officer  asked  him  if  the  word 
"month, "  as  used  in  the  contract,  meant  cal- 
endar month,  and  that  witness  said,  "No,  It 
was  to  be  four  weeks,  or  a  pay  month.  "—Id. 

8.  Plaintiff,  who  was  hired  to  work  eight 
months  for  defendants  on  their  farm,  was 
directed  by  one  of  defendants  to  get  some 
water,  and  refused,  when  the  defendant  told 
her  son  to  take  the  horses  from  plaintiff, 
which  he  did,  and  plaintiff  soon  after  left,  and 
did  not  return  to  work.  Held,  that  the  evi- 
dence did  not  show  a  breach  of  the  contract 
by  defendants.  —  Cooper  v.  Gannett,  (Sup.) 

Wages. 

4.  Plaintiff,  while  driving  a  car  for  defend- 
ant, injured  a  man,  to  whom  he  agreed  to  pay 
t50  in  settlement.  A  third  person  paid  the 
money  after  an  interview  with  defendant's 

E resident,  but  did  not  get  It  from  plaintiff. 
lefendant  retained  weekly  a  portion  of  plain- 
tiff's wages,  and  alleged  that  plaintiff  paii)  the 
Injured  man  (60,  and  agreed  that  defendnut 
should  retain  the  amount  from  his  wa^'os. 
There  was  no  evidence  that  defendant  piiid 
any  money  at  plaintiff's  request.  Held.,  that 
plaintiff  could  recover  of  defendant  the 
amount  held  back. — Sondhelmer  v.  Troy  &  L. 
R.  Co.,  (Sup.)  444. 

Torts  of  servant. 

.5.  Plaintiff  applied  to  W.,  who  was  collect- 
ing tickets  at  defendant's  theater  and  exchang-. 
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log  tlctets  for  sncta  as  destred  it,  to  exchange 
theticket  held  by  him.  W.  told  him  to  get  in 
line,  and  take  his  turn,  which  plaintiff  refused 
to  do.  Some  words  then  passed,  resulting  in 
the  assault  complained  of  by  W.  on  plaintiff. 
Held  sufficient  evidence  on  which  to  submit 
to  the  jury  the  question  as  to  whether  W.  was 
defendant's  servant,  and  the  assault  was  made 
while  acting  vrithin  the  scope  of  ills  employ- 
ment.— Fowler  7.  Holmes,  (City  Ct.  Brook.) 
816. 

ITegligence  of  master. 

6.  Plaintiff  descended,  in  the  course  of  his 
work,  a  staircase  which  was  securely  fastened, 
but  had  often  been  moved  to  make  room  for 
work.  A  co-employe,  being  ordered  to  put  a 
machine  in  position,  moved  the  staircase  a 
short  distance  to  make  room  for  the  machine, 
and.  whUe  be  stepped  aside  to  get  nails  to  fast- 
en it,  plaintiff   ascended   the    stairs,  which 

fave  way,  and  hei  was  injured.  Held,  that 
efeudantwas  liable  for  the  injuir.  Bart- 
LBTT,  J.,  dissenting. — Tendmp  V.  John  Ste- 
phenson Co.,  (Sup.)  882. 

7.  1  Rev.  St.  N.  Y.  (6th  Ed.)  c.  18,  tit  15,  S 
67,  making  it  the  duty  of  railroad  companies 
to  fence  in  their  tracks,  and  maintain  cattle- 
guards,  and  declaring  that  unless  such  fences 
and  cattle- guards  are  made  and  maintained  in 
good  condition  the  company  and  its  agents 
shall  be  liable  for  injuries  to  any  stock  on  the 
track,  does  not  render  a  railroad  company  lia- 
ble lor  injuries  to  a  brakeman  caused  by  a  col- 
lision between  his  train  and  a  horse  that  had 
strayed  on  the  track  over  a  place  where  there 
should  have  been  a  sufficient  cattle-guard. — 
Doncgan  v.  Erhardt,  (Super.  Ct.  N.  Y.)  830. 

8.  Decedent,  employed  in  defendant's  mill, 
was  required  to  go  into  the  "blow-room, "to 
attend  the  "  picker. "  The  blow-room  was  a 
small  inclosiire,  incased  in  sheet-iron,  having 
a  door  which  fastened  on  the  outside  by  means 
of  a  button;  but  the  button  could  easily  be 
knocked  off  by  a  blow  of  the  hand  from  the 
inside.  A  few  seconds  after  decedent  went 
in,  fire  was  discovered  in  the  blow-room, 
which  caused  decedent's  death  before  he  could 
be  rescued.  There  was  no  evidence  as  to  the 
cause  of  the  fire.  The  room  was  of  the  usual 
construction,  and  the  machinery  was  not 
shown  to  be  defective,  nor  did  it  appear  that 
the  fastening  of  the  door  prevented  decedent's 
escape.  Held,  that  defendant  was  not  liable. 
—Clement  v.  Rankin  Knitting  Co.,  (Sup.)  1C9. 

9.  Where  a  brakeman  on  a  freight  train  was 
injured  in  attempting  to  set  a  brake,  which 
then  proved  defective,  evidence  that  after  the 
accident  the  pin  which  held  the  brake-rod  In 
place  was  missing,  the  train  at  the  time  hav- 
ing proceeded  80  miles  on  its  journey,  is  in- 
sufficient for  submitting  to  the  jury  the  ques- 
tion of  negligence  of  the  company. — Bailey  v. 
Rome,  W.  &  O.  R.  Co.,  (Sup.)  585. 

10.  The  drum  of  defendants'  elevator  was 
sufficient  to  hold  the  chain  if  wound  tightly, 
but  as  it  did  not  wind  tighUr  it  filled  the 
drum,  and  slipped  off  on  one  side,  tipping  the 
elevator,  and  causing  plaintiff,  an  employe  of 
defendants,  to  fall  down  the  elevator  nolo. 
The  defect  was  well  known  to  defendants. 
The  engineer  had  frequently  driven  thechains 
-•tnight  with  a  hammer  when  they  wound 


wrong.  Held,  that  defendants  were  liable  for 
the  iyury.  Following  Btringhamr.  Stewart, 
3  N.  E.  Rep.  676l— Hart  v.  Nanmbnnrh,  (Sup.) 
227.« 

11.  Evidence  that  the  elevator  was  not  safe 
for  the  oa;rriage  of  passengers,  and  had  no  ap- 
pliances to  avoid  accident,  was  properly  ad- 
mitted In  an  action  for  dainages.  Following 
Stringham  v.  Stewart,  8  N.  E.  Rep.  676.— li 

la.  where  the  explosion  was  the  joint  re- 
sult of  defects  in  the  internal  oonstmctlon  of 
the  wheel,  and  from  its  being  ont  of  true,  for 
the  former  of  which  causes  only  was  defend- . 
ant  chargeable,  an  instruction  that  the  fact 
that  defendant  is  not  liable  for  the  latter  cause 
does  not  relieve  him  from  liability  for  the 
former  is  erroneous,  where  there  is  no  charge 
that  defendant  Is  not  liable  unless  the  acci- 
dent would  not  have  happened  but  for  the  de- 
fects in'the  internal  construction  of  the  wheeL 
— Murtaugh  v.  New  York  Cent.  &  H.  B.  H. 
Co.,  (Sup.)  488. 

Fellow-servants. 

13.  Plaintiff,  while  engaged  in  painting  de- 
fendant's vessel,  being  employed  by  a  firm 
who  had  contracted  to  paint  it,  under  a  con- 
tract providing  that  defendant  should  famish 
ropes  for  the  staring,  was  Injured  by  the  fall 
of  staging  caused  by  the  breaking  of  a  rope. 
It  appeared  that  the  staging  was  erected  by 
other  employes  of  the  firm ;  that  while  they 
were  so  engaged  a  few  ropes  were  brought  to 
them  which  were  unfit  for  use,  whenaaervant 
of  defendant  told  them  to  use  what  ropes  they 
could  find,  and  that  they  then  used  uie  rope 
which  afterwards  broke,  which  was  part  of 
the  ship's  rigging,  and  was  obviously  defect- 
ive,— its  conidrtion  not  being  noticed,  though 
the  man  who  used  it  testiflcn  that  he  was  fa- 
miliar with  ropes.  It  was  not  shown  that  any 
agent  of  defendant  pointed  out  this  rope  as  fit 
to  be  used.  JSeld,  that  defendant  was  not 
liable,  even  if  Uie  action  of  its  servant 
amounted  to  a  refusal  to  furnish  proper  ropes ; 
the  injury  being  caused  solely  by  the  negli- 
gence of  plaintiff's  fellow-servants. — Nugent 
V.  Atlas  Steam-Ship  Co.,  (Sup. )  861. 

14.  A  locomotive  whion  had  helped  a  west- 
bound freight  vras  run  upon  the  main  track  a 
little  east  of  the  station,  and  left,  while  the 
engineer  went  to  the  station  for  orders,  fronv 
ing  to  the  west,  with  a  light  on  its  rear,  but 
with  no  head-light;  that  having  been  broken 
the  previous  day.  An  east-bound  freight  col- 
lided with  it,  and  the  fireman  of  the  east- 
bound  freight  was  killed.  The  en^ne  was  on 
the  track  in  violation  of  a  rule  of  the  oompany 
that  no  irregular  engine  should  be  allowed  on 
the  main  track  without  special  orders,  and  the 
approaching  train  was  passing  the  station  at 
a  higher  rate  of  speed  than  Oxe  company's 
rules  permitted.  Held,  that  the  company  was 
not  liable  unless  the  accident  would  not  have 
happened  but  for  the  absence  of  the  head- 
light, and  it  was  error  to  charge  that  it  was 
liable  if  its  negligence  contributed  to  the  in- 
jury, though  deoMsed's  co-employes  were  also 
negligent,  provided  deceased  was  gnll^  of  no 
contnbntotT  negligence.— Whittaker  t.  Dela- 
ware &  H.  Canal  Co.,  (Snp.)  676. 

15.  In  an  action  for  the  death  of  defendant's 
servant,  in  which  defendant  all^iea  that  v.i« 
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tnjuiy  was  the  reanlt  of  the  negUgence  of  a 
co-servant,  an  Instruction  that  if  the  co-serr- 
ant  and  the  defendant  were  both  negligent, 
defendant  is  liable,  is  erroneous,  as  leading 
fhe  jury  to  believe  that  defendant  in  such  case 
would  be  liable,  though  the  accident  would 
bave  occurred  without  its  negligence. — Hall 
V.  Cooperstown  &  S.  V.  K  Oo.,  (Sup.)  684. 

Assmnption  of  risk  —  Contributory 
negligence. 

16.  Where  defects  in  the  internal  oonstmo- 
tlon  of  an  emery-wheel  are  not  apparent  or 
visible,  and  are  unknown  to  one  who  attempts 
to  operate  it,  he  does  not  assume  the  risks  and 
perUs  arising  from  such  defects. — Uurtaugh 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  4S8.» 

17.  Where  therewere  defects  in  theintemal 
construction  of  the  emery-wheeL  and  It  was 
unbalanced,  the  fact  that  plainttS  continued 
to  use  it  after  discovering  the  defects,  was 
merely  a  circumstance  to  go  to  the  jury  on  the 
question  of  contributory  negligence. — Id. 

18.  Where  contributory  negligenoe  was  al- 
leged on  the  part  of  the  plaintiff  in  running 
the  wheel  out  of  true,  a  question  put  to  a  wit- 
ness as  to  whelher  he  would  consent  to  run  a 
-wheel  out  of  balance  a  thousand  revolutions  a 
minute  was  properly  excluded. — Id. 

19.  The  drum  of  defendants'  elevator  would 
hold  the  chain  if  wound  tightly,  but,  as  It  did 
not  wind  tightly,  it  slipped  off,  tipping  the 
elevator,  and  causing  plaintiff,  an  employe,  to 
fall  down  the  hole.  The  elevator  was  a  freight 
elevator,  and,  though  there  was  a  notice  that 
It  was  not  to  be  used,  defendants'  servants 
used  it  continually  and  openly,  and  there  was 
evidence  that  plaintiff  was  the  proper  person 
to  go  up  with  it.  He  knew  nothing  of  the 
danger  from  the  uneven  winding  of  the  chain, 
and  was  told  by  defendants'  engineer  to  use 
it  as  it  was.  Held,  that  the  question  of  con- 
tributory negligence  was  properly  submitted 
to  the  jury.— Hart  V.  Naumburgh,  (Sup.)  227. 

MECHANICS'  lilENS. 
Enforcement,  see  lAmittUUm.  of  Acttons,  10. 

Property  subjeot  to — ^PixtTires. 

1.  Machinery  placed  in  a  building  erected 
for  a  brewery,  under  a  contract  with  the 
owner,  and  necessary  for  the  operation  of  the 
brewei7,  becomes  {Htrt  of  the  freehold,  and 
falls  witnin  the  mechanic's  lien  law  of  New 
Tork  (rf  1885,  giving  a  lien  for  erecting,  alter 
ing,  or  repairuig  a  building,  though  portions 
of  snob  machinery  are  removable. — Watts- 
Campbell  Co.  V.  YuengUng,  (Sup.)  869. 

For  what  obtained — Materials. 

2.  Evidence  that  defendant,  the  owner  of 
a  house  being  erected  by  contractors,  with 
whom  plaintiff  had  negotiated  relative  to  fur- 
nishing a  furnace  for  the  house,  told  plaintiff 
that  he  desired  a  more  expensive  furnace,  and 
substantially  promised  to  pay  for  it,  to  which 
arrangement  Uie  contractors  oonsented,  Is  suf- 
ficient to  impose  on  the  owner  a  personal  o1>- 
Ugation  to  pay  for  the  furnace,  which  will 
sustain  a  mechanic's  lien  on  the  house. — Rich- 
ardson &  Boynton  Co.  v.  Reid,  (Bup.)  234. 

8.  Laws  N.  T.  188S,  c  842,  J  1.  provides  that 
any  person  wlio  famishes  material  for  use  in 


erecting,  altering,  or  repairing  any  house, 
etc,  wltb  the  consent  of  the  owner  or  his 
agent,  or  any  contractor  or  subcontractor, 
may  have  a  Uen  upon  such  house,  etc.  An 
owner  made  a  contract  for  the  completion  of 
houaea,  he  to  advance  a  sum  of  money,  and  on 
the  fulfillment  of  the  contract  to  convey  the 
premises  to  the  contractor  for  a  named  con- 
sideration. The  contractor  subsequently 
abandoned  the  contract.  Held,  that  plaintiff 
had  a  lien  upon  the  premises  for  material  fur- 
nished the  oontractor.— Miller  T.  Head,  (Sup.) 
784. 

Time  of  filing. 

4.  Tlie  erection  of  machinery  in  a  building 
intended  for  a  brewery  was  completed,  and 
the  engine  started,  on  or  about  June  IStn,  but 

elaintuTs  engineer  remained  In  charge,  mak- 
kg  alterations,  etc.,  until  June  21st,  wnen  it 
worlsed  Batisfaotorily,  and,  at  the  engineer's 
request,  was  accepted  on  June  23d.  Held, 
that  a  lien  filed  within  90  days  after  June  21st 
was  a  compliance  with  the  provision  of  the 
lien  law  requiring  liens  to  be  filed  within  90 
days  after  the  completion  of  the  worlc — 
Watts-Campbell  Co.  v.  YuengUng,  (Sup.)  869. 

Priorities. 

6.  Where  the  original  contractors  bave 
abandoned  the  work,  a  subcontractor,  wbo 
flies  a  Uen  under  the  mechanics'  lien  uw  of 
1886,  may  enforce  it  against  any  difference  be- 
tween the  unpaid  installments  of  the  contract 
price  and  the  sum  required  to  complete  the 
work,  and  It  is  no  defense  that  other  liens 
have  been  filed  prior  to  said  subcontractor's. 
—Sheffield  v.  Loefaer,  (Snp.)  160. 

Contractors'  bond. 

6.  Under  mechanic's  lien  act  N.  Y.  1885.  { 
24,  subds.  5,  6,  providing  that  the  lien  may  be 
discharged  by  the  owner  of  the  premises,  per- 
son or  persons,  etc.,  against  whom  the  lien  ia 
filed,  executing  a  bond  to  the  clerk,  etc.,  a 
bona  executed  Dy  the  contractor  as  principal, 
without  the  owner  of  the  property  uniting 
therein,  is  sutBcient  to  discharge  a  lien  filed 
by  a  material-man. — ^New  York  Lumber  & 
wood-Working  Co.  v.  Seventy-Third  St 
Building  CoTTc  P.  N.  Y.)  937. 

7.  Onemember  of  a  firm  of  contractors  who 
has  succeeded  to  the  business  of  the  firm  on 
its  dissolution,  after  the  lien  attached,  may 
sign  the  bond  as  such  successor  with  as  much 
effect  as  if  aU  the  membera  of  the  firm  united 
therein. — Id. 

Enforoement. 

8.  It  is  no  defense  to  an  action  to  foreclose 
a  meohanio's  lien  for  materials  that  defend- 
ant contracted  to  sell  the  land  and  advance 
money  to  the  purchaser,  who  agreed  to  erect 
the  building,  on  completion  of  which  he  was 
to  give  a  bond  and  mortgage  on  the  premises, 
and  receive  a  deed,  neither  the  deed  nor  mort- 
gage ever  having  been  exeouted.— Hobby  T. 
JJay,  (Sup.)  90a 

MOBTGAaES. 

See,  also,  Chattel  Mortgages. 
Foreclosure,  fixtures,  see  H'lxturet,  1,  %, 

sale,  see  Vendor  and  Vendee,  8. 

Guaranty  of,  see  Chuxranty,  1, 8. 
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Mortgageable  Interest. 

1.  Though  a  mortgagor  have  not  the  legal 
^itle,  yet  his  possession  under  a  contract  of 
»ale,  fully  complied  with  on  his  part.  Is  sulB- 
eient  to  support  the  mortgage,  as  against 
third  persons.  —  Mueblberger  v.  Schilling, 
(Sup.)  705. 

Becord — Mistake. 

2.  A  mortgage  was  properly  signed  by  the 
mortgagors  in  German,  but  their  names  were 
written  in  the  mortgage  "Schelleng. "  The 
clerk,  in  recording  it,  entered  the  names  as 
'Shelleng,"  but  noted  opposite  each  name, 
'In  German. "  The  right  name  was  Schilling. 
Held,  that  the  difference  was  immaterial,  and 
\he  record  was  constructive  notice. — Id. 

Foreclosuire — Sale. 

8.  Under  Code  Civil  Proo.  N.  Y.  { 1678,  pro- 
viding that  in  judicial  sales  of  real  property 
consisting  of  two  or  more  buildings,  farms, 
or  lots,  they  shall  be  sold  separately,  unless 
otherwise  ordered  by  the  court,  premises  con- 
sisting of  a  number  of  lots  on  which  are  un- 
finished buildings  may  be  sold  together,  when 
it  appears  that  they  will  bring  a  larger  price, 
and  the  court  may  so  order  In  a  foreclosure 
decree,  though  section  1626  provides  that  such 
a  decree  shall  direct  a  sale  of  the  property,  or 
of  such  part  as  is  sufficient  to  pay  the  debt 
and  costs.— Dobbs  v.  Niebuhr,  (C.  P.  N.  Y.) 
415. 

4.  Junior  mortgagees,  who  are  made  parties 
defendant  to  an  action  to  foreclose  a  mortgage 
on  a  number  of  lots  on  which  are  unfinished 
buildings,  may,  if  their  Interests  demand  it, 
obtain  a  provision  in  the  decree  requiring  the 
lots  to  be  sold  together,  instead  of  separately, 
though  they  have  not  served  copies  of  their 
answers  on  the  mortgagor  or  owner  of  tiie 
equity  of  redemption,  under  Code  Civil  Proo. 
N.  Y.  S  521,  providing  that  if  a  defendant  re- 
quire a  determination  of  a  controversy  as  be- 
tween himself  and  another  defendant,  he  shall 
serve  a  copy  of  his  answer  on  the  latter,  as  no 
such  controversy  arises  until  the  junlormort- 
gage  is  attacked. — Id. 

6.  Where  the  purchaser  at  a  mortgage  sale 
pa^s  the  purchase  price  under  the  mistaken 
belief,  shared  by  the  mortgagee,  that  the 
mortgage  under  which  the  sale  is  had  is  the 
first  lien,  the  surplus  of  the  price,  after  satis- 
fying the  mortgage  debt,  may  be  recovered 
back  by  the  purchaser  in  equity,  as  against 
judgment  creditors. —  Mueblberger  v.  Schil- 
ling, (Sup.)  705. 

6.  An  application  by  the  purchaser  to  set 
aside  a  mortgage  sale  must  be  made  la  the 
court  where  the  foreclosure  was  had. — Id, 

Judgment  tbr  deficiency. 

7.  Legatees,  to  the  extent  of  their  legacies, 
are  liable  for  the  full  amount  of  a  deficiency 
judgment  rendered  on  foreclosure  of  a  mort- 
gage given  by  their  testator,  though  a  portion 
of  the  proceeds  of  sale  were  applied  to  the 
costs  of  foreclosure,  instead  of  to  the  reduc- 
tion of  the  debt. — Colgan  v.  Dunne,  (Sup.)  809. 

8.  Where,  on  a  sale  in  partition  between 
heirs,  a  part  of  the  price  is  deposited  for  pay- 
ment of  decedent's  debts,  for  which  the  really 
might  be  liable,  an  action  to  apply  the  fund  to 
the  payment  of  a  deficiency  judgment  in  mort- 


gage foreclosure  cannot  be  brought  without 
leave  of  the  court  in  which  the  foreclosure  was 
brought:  Code  Civil  Proc.  N.  Y.  J  1628,  pro- 
viding that,  pending  or  after  final  judgment 
for  plaintiff  m  an  action  to  foreclose  a  mort- 
gage on  land,  no  action  shall  be  commenced 
to  recover  any  part  of  the  mortgage  debt 
without  leave  of  the  court  in  which  the  for- 
mer action  was  brought. — United  States  Life 
Ins.  Co.  y.  Gage,  (Sup.)  898. 

MXTinCIFAL  COBPOBA- 
TIONS. 

See,  also.  Bridges;   Hlghwayt;  Poor  and 
Poor-lMwa;  Hehoolsand  School-DigtricU; 
Towns. 
MandarMU  to  city  comptroller,  see  Man- 
damus, 4,  S. 
to  police  commissioner,  see  Uandamus,  & 

Counoil. 

1.  Under  Kochester  city  charter,  {  4S,  pro- 
viding that,  at  the  next  meeting  of  the  coun- 
oil after  a  disapproval  by  the  mayor,  it  shall 
proceed  to  reconsider  the  resolution  disap- 
proved, and,  if  it  shall  be  passed  by  two-thirds 
of  all  the  members,  it  shall  have  full  force 
and  effect  notwithstanding  the  disapproval, 
the  council  must  reconsider  the  resolution  at 
the  next  meeting  after  the  disapproval  oomes 
in,  and  cannot  postpone  it  until  a  subsequent 
meeting.— Peck  v.  City  of  Rochester,  (Sap.) 
872. 

2.  As  under  Laws  K.  Y.  1871,  a  461,  revis- 
ing the  charter  of  Long  Island  City,  the  treas- 
urer is  required  to  publish  a  financial  state- 
ment annually,  the  council  cannot  contract 
for  the  publication  of  such  a  statement  month- 
ly, at  the  city's  exiranse.— Elemiti  t.  Long 
Island  City,  (Sup.)  144. 

Officers. 

8.  An  inspector  of  streets  of  the  olty  of  Buf- 
falo, appointed  on  the  nomination  of  the  street 
commissioners,  and  named  In  the  charter  as  a 
city  officer,  is  not  a  laborer  or  worknum,  with- 
in the  meaning  of  the  civil  service  laws. — 
Rogers  V.  City  of  Buffalo,  (Sup.)  671,  674. 

4.  Rule  a  of  the  civil  service  rules  and  regu- 
lations of  the  city  of  Buffalo  provides  that  the 
subordinates  of  an  officer  elected  by  the  peo- 
ple, and  for  whose  errors  or  violation  of  duty 
such  officer  is  financially.  responsibleL  ^ail 
not  be  subject  to  the  regulations.  The  ap- 
pointment of  inspectors  of  health  and  streets 
IS  made  compulsory  upon  the  street  commis- 
sioner, but  he  has  no  power  therein,  except 
with  the  consent  of  the  council.  The  inspect- 
oi-s  are  named  in  the  charter  as  city  oUoera. 
Held,  that  they  arsTiot  agents  or  employes  of 
the  street  com,mis8loner,  hence  he  ia  not  liable 
for  their  neglect  or  misconduct,  and  they  do 
not  come  under  the  exception  in  role  8. — 
Id.;  Id. 

5.  The  fact  that  the  oonnoil  is  Tested  with 
power  to  reject  an  applicant  nominated  for 
the  office  of  street  inspector,  and  that,  If  it 
saw  fit,  it  might  even  reject  an  indefinite  nnm- 
ber  of  dnly  qualified  applicants,  does  not  in- 
dicate that  the  legislature  did  not  Intend  Uie 
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dvU  senrloe  mies  to  apply  to  snota  officers. — 
Id.;  Id. 

6.  Under  act  N.  Y.  Feb.  87, 1888,  entitled 
"An  act  to  supply  the  olty  of  Schenectady 
•with  water, "  and  providing  for  the  appoint- 
ment of  three  commlBsloners,  who,  "for  the 
first  year  after  the  commencement  of  the  con- 
struction of  water-works  as  hereinafter  pre- 
scribed, shall  each  receive  such  salary  as  the 
common  council  shall  fix,  •  •  •  which, 
shall  not  exceed  1500, "  and  empowering  them 
to  adopt  and  report  any  feasible  plan  for  the 
■works, "  embracing  the  purchase  of  any  water- 
■woi-kg, "  the  commissioners  are  entitled  to 
compensation  for  the  adoption  and  the  reoom- 
znendation  to  the  council  of  a  plan  for  pur- 
chasing works,  and  for  their  control  and  man- 
agement of  the  works  after  the  purchase.— 
Schermerhom  v.  City  of  Schenectady,  (Sup.) 
485. 

-^—  Bemoval  of  policemen. 

7.  A  policeman  went  into  a  private  resi- 
dence at  night,  and  remained  nearly  three- 
quarters  of  an  hour,  and,  on  coming  out,  was 
preceded  by  a  young  man,  who,  after  looldng 
up  and  down  the  stree^  said,  "All  right; 
oome. "  The  ofBcer  testified  that  he  went  in 
on  account  of  sickness,  and  that  he  made  an 
entry  of  the  absence  in  his  book  while  there. 
After  it  was  shown  that  there  was  no  light  In 
the  place  where  he  stated  that  he  wrote  the 
entry,  he  denied  that  he  had  testified  that  it 
was  made  in  that  place.  Held,  that  a  finding 
that  he  was  guilty  of  leaving  his  post  was 
warranted.— People  v.  Bell,  (Sup.)  814. 

8.  Where  it  appears  that  a  poUceman  used 
language  to  a  brother  officer  oaloulated  to  pro- 
voke an  assault,  and  afterwards  assaulted  him 
-with  a  club  and  revolver,  he  Is  guilty  of  "con- 
duct unbecoming  an  officer, "  within  rule  11  of 
the  police  department  of  Brooklyn,  and  a 
judgment  dismissing  him  will  not  be  dis- 
turbed.— Id.* 

9.  Police  regulation  186  of  the  city  of  Brook- 
lyn provides  that,  "In  case  of  fire,  burglary, 
not,  or  other  emergen<^,  the  sergeant,  rounds- 
man, or  patrolman  who  discovers  the  same 
Bhall  immediately  send  information  to  the  offi- 
cer in  command  at  the  station,  and  in  the 
mean  time  take  such  action  as  the  case  may 
require. "  Relator,  hearing  some  one  soream- 
tng,  went  to  the  place,  and  found  a  woman, 
-who  stated  that  one  C,  an  acquaintance  of  re- 
lator, bad  broken  into  her  room,  and  that  to 
escape  an  assault  she  had  lumped  from  the 
aecond-story  window.  Relator  called  two 
other  officers,  made  an  investigation,  and  con- 
cluded that  no  crime  had  been  committed. 
He  advised  the  woman  to  get  out  a  warrant 
for  C.'s  arrest,  but  did  not  report  the  affair  to 
the  officer  in  charge  at  the  station.  Held,  a 
violation  of  the  regulations.— People  v.  Bell, 
(City  Ct.  Brook.)  8ia. 

Official  newspapers. 

10.  Laws  N.  Y.  lt!86,  o.  666,  $  8,  rMuiring 
certain  noticeB>to  tax-payers  to  be  puDlished 
by  the  treasurer  of  a  city  in  two  newspapers, 
one  of  which  shall  be  the  official  newspaper  of 
I  he  cdty,  if  there  be  one,  authorizes  the  treas- 
urer to  select  both  papers,  when  no  designa- 
lion  of  an  official  paper  has  been  made.— Ker- 
tiitz  V.  Long  IsUnd  City,  (Sup.)  144. 

V.3N.y.8. — 64 


11.  The  treasurer,  being  at  liberty  to  select 
such  newspapers  as  he  deems  proper,  may 
select  one  published  in  the  German  language, 
as  the  court  will  judicially  notice  the  fact  that 
many  Giermans  reside  in  the  city. — Id. 

Defective  streets. 

13.  The  court  is  not  bound  to  lay  down  any 
comparison  between  the  duty  of  the  city  as  to 
one  street  and  its  duty  to  another.  The  ques- 
tion for  the  jury  is  the  city's  duty  to  the  street 
and  the  place  of  the  accident.— Key  v.  City  of 
Troy,  fSnp.)  679. 

18.  Where  plaintiff  does  not  claim  that  there 
should  have  been  a  barricade  at  the  place  of 
the  accident,  the  oonrt  need  not  charge  on  the 
subject. — ^Id. 

14.  In  proving  constmotive  notice  to  a  city 
of  a  defective  sidewalk,  the  distance  from  the 
defect  to  the  city  hall  may  be  shown.- Mas- 
ters V.  City  of  Troy,  (Sup.)  450. 

15.  It  is  not  material  as  to  what  officer  was 
charged  with  the  duty  of  inspecting  the 
streets,  and  a  refusal  to  charge  as  to  such  duty 
is  not  error. — Id. 

16.  A  difference  of  65  feet  between  the  place- 
of  the  accident  as  proved  and  the  place  as- 
stated  in  the  claim  filed  by  plaintiff  is  imma^ 
terial.— Id. 

Icy  sidewalks. 

17.  A  verdict  for  plaintiff  will  not  be  dis- 
turbed on  appeal,  where  there  is  evidence 
that  there  had  been  for  a  long  time  a  thick 
coating  of  ice  where  plaintiff  fell,  and  that 
other  sidewalks  in  tae  vicinity  had  been 
cleared.— Provost  v.  City  of  New  York,  (C.  P. 
N.  T.)  881.* 

18.  It  appeared  that  at  the  place  of  the  ao- 
ddent  the  sidewalk  was  covered  yrith  ice  for 
a  distance  of  about  26  feet.  The  ice  wa»- 
formed  by  water  flowing  down  from  an  en- 
bankment,  and  freezing.  It  had  alternately 
thawed  and  frozen  for  two  or  three  weeks. 
The  ioe  was  in  several  layers,  and  at  the  time 
had  a  slight  covering  of  snow.  It  did  not 
appear  that  the  streets  were  in  a  generally  ioy 
condition.  Held,  that  notice  to  the  city  might  - 
be  presumed  from  the  long-oontinuea  aocn- 
mnlatlon.— Ney  ▼.  City  of  Troy,  (Sup.)  e79.*- 

19.  The  evidence  showed  the  ioe  on  a  8ide> 
walk  to  be  two  inches  deep  or  more.  The  time 
for  which  it  had  been  there  was  variously 
stated  at  "all  winter, "  "two  or  three  weeks,"* 
and  "four  or  five  days. "  The  ice  was  caused 
by  water  from  melting  ice  running  over  the 
walk,  there  being  ho  gutter  opened  to  carry 
it  away.  Within  four  or  five  days  before  the 
accident  it  had  rained  and  snowed,  and  it 
then  froze.  No  ashes  or  other  material  had 
been  placed  on  the  ice.  Held  not  evidence  of 
negligence  sufficient  to  warrant  a  recovery. 
Inoaxjji,  J.,  dissenting. — Oram  v.  Village  of 
Greenbush,  (Sup.)  76.» 

80.  On  the  day  of  the  aoddent  about  one- 
tenth  of  an  inch  of  snow  had  fallen,  and  In  the 
10  days  preceding  not  more  than  five-tenths 
of  an  inon  had  fallen.  It  had  thawed  in  the 
first  portion  of  this  period  of  10  days.  The 
ice  at  the  place  of  the  accident  was  rough  and 
uneven,  looked  like  old  ioe,  extended  the 
width  of  the  walk,  and  had  been  so  a  week  or 
10  days.  Held  smBoient  to  justify  the  jury 
in  finding  that  there  waa  oonstrootive  notice 
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to  the  city.— Masters  ▼.  City  of  Troy,  (Sup.) 
-450.* 

21.  Plaintiff  may  show  that  at  about  the 
same  time  other  persons  slipped  and  fell  at 
the  same  place. — Id.* 

Defective  streets — Hecovery  over. 

23.  Judgment  was  obtained  against  a  village 
t  for  personal  injuries  caused  by  the  mainte- 
nance on  a  street  of  a  pole  for  the  support  of 
one  of  defendant's  electric  lamps.  Defendant 
was  under  contract  to  light  the  streets  of  the 
village.  The  pole  had  been  erected  by  de- 
fendant's assignor,  and  was  left  standing  with 
the  consent  of  the  village.  Held,  that  defend- 
ant was  not  liable  to  the  municipality  for  any 
part  of  such  judgment. — Trustees  of  Village 
of  Geneva  v.  Brush  Electrio  Co.,  (Sup.)  695. 

28.  One  who  has  contracted  to  make  a  sewer 
in  a  city,  and  to  save  the  city  harmless  from 
all  suits  arising  from  negligence  in  guarding 
the  same,  is  liable  to  a  person  injured  in  oon- 
■oquence  of  such  neglect,  though  the  work 
was  to  be  done  under  the  direction  of  the  city 
engineer. — Charlock  v.  Fruel,  (Sup.)  236. 

Fubllo  improvements. 

24.  Laws  1875,  o.  181,8  21,  providing  that  the 
water  commissioners  shall  not  proceed  to  ac- 
quire lands  "  unless  the  majority  of  voters  and 
of  the  tax-payers  whose  names  appear  upon 
the  last  assessment  roll  of  the  village,  voting 
at  such  meeting,  shall  vote  in  favor"  of  levy- 
ing a  tax  for  such  purposes,  does  not  require 
a  majority  of  all  the  voters  and  tax-payers  of 
the  village. — ^In  re  Water  Commissioners  T. 
Clark,  (Sup.)  847. 

2.5.  Laws  N.  Y.  1865,  o.  881,  passed  April 
12th,  provided  for  the  adoption  of  a  general 
system  of  sewerage  in  New  York  city  on  a 
general  plan,  under  the  control  of  a  board,  and 
that  no  sewer  should  be  constructed  except  on 
that  plan.  An  act  passed  April  24, 1865,  gave 
the  commissioners  of  public  parks  the  right 
to  regulate,  grade,  and  improve  such  streets 
as  they  might  lay  out,  on  a  plan  to  be  adopted 
by  them.  In  1870  the  powers  and  duties  of  the 
board  named  in  the  act  of  April  12, 1805,  were 
conferred  on  the  department  of  public  works. 
The  charter  of  1873  provided  for  a  bureau  in 
the  latter  department  having  charge  of  sew- 
ers, and  another  having  charge  of  regulating 
and  grading  streets,  eta  The  consolidation 
act,  S.?  327,  a31,  give  the  commissioner  power 
to  revise  and  frame  a  plan  for  sewers,  and 
prohibit  the  construction  of  a  sewer  except 
on  that  plan.  Held,  that  the  department  of 
public  works  has  power  to  construct  sewers, 
to  the  exclusion  of  the  department  of  parks. — 
In  re  Wheelock,  (Sup.)  89U;  In  re  Alexander, 
Id.  892. 

26.  Under  Laws  N.  Y.  1883,  o.  113,  making 
"Villages  liable  to  abutting  owners  for  damages 
occasioned  by  a  change  in  the  grade  of  streets, 
a  village  is  liable  where  the  change  is  made 
with  its  permission  by  a  railroad  company. — 
In  re  Stack,  (Sup.)  231. 

27.  An  assessment  for  the  construction  of 
a  sewer  In  New  York  city,  confirmed  after 
June  9,  1880,  cannot  be  vacated,  as  unauthor- 
ised and  void,  on  a  petition  therefor;  LawsN. 
V.  1880,  o.  650,  i  12,  declaring  tliat  no  court 
shall  vacate  or  reduce  any  assessment,  in  fact 
or  apparent,  oonflrmed  after  June  9,  1880, 


whether  void  or  voidable,  on  any  proper^  for 
local  improvements  thereafter  completed,  otn- 
erwlse  taan  to  reduce  it  to  the  extent  that  it 
is  shown  to  liaye  been  in  fact  increased  by 
reason  of  fraud  or  substantial  error. — In  re 
Brainerd,  (Sup.)  889. 

28.  Under  Laws  N.  Y.  1880,  a  550,  |  13,  de- 
claring that  no  court  shall  vacate  or  reduce  any 
void  or  voidable  assessment  for  any  local  im- 
provement confirmed  after  June  9, 1880,  oth- 
erwise than  to  reduce  it  to  the  extent  ttiat  It 
Is  shown  to  have  tieen  increased  by  fraud  or 
substantial  error,  the  court  cannot  reduce  an 
assessment  for  a  sewer,  oonstrocted  by  tha 
department  of  public  works,  on  the  ground 
that  it  could  be  legally  constructed  only  by  the 
department  of  parks,  and  that,  if  constructed 
by  the  latter,  one-half  of  the  expense  only 
could  have  been  assessed.  Thedepartment  of 
parks  not  having  ratified  or  accepted  the 
work,  or  taken  any  action  in  the  matter,  the 
property  owner  cannot  claim  benefits  which 
would  liave  arisen  had  that  department  legally 
constructed  it;  and,  if  It  was  constructed  by 
the  proper  anthorities^here  is  no  basis  for 
the  reduction. — In  re  wheeloclE,  (Sup.)  890; 
In  re  Alexander,  Id.  892. 

29.  A  special  assessment  for  street  Improve- 
ment, invalid  only  for  the  InsufBcienoy  of  the 
petition,  and  of  the  number  of  signatures 
thereto  required  by  the  village  charter,  mar 
be  cured  by  act  of  the  legislature,  as  the  con- 
sent of  the  property  owners  miglit  have  beon 
dispensed  with  oy  the  legislature  in  the  first 
instance.— People  v.  Wilson,  (Sup.)  826. 

Mutaal  Benefit  Societies. 

See  Insurance,  16, 16. 

Name. 

Mistake  in  record,  see  Uortgages,  9L 

Navl^ble  Waters. 

As  boundaries,  see  Boundaries,  8. 

NEQLiaENCB. 

Accidents  at  crossings,  see  Railroad  Ccui^ 
panics,  18-18. 

Contributory,  see  Master  amid  SeroarO,  16-19. 

Damages  for  personal  injuries,  see  Damages, 
4-6. 

Defective  streets,  see  Municipal  Corpora- 
tions, 12-28. 

Of  horse  car,  fast  driving,  see  Hone  and 
Street  Railroads,  2. 

Personal  injuries  to  passengers,  see  Car- 
riers, 8. 

to  servants,  see  Koster  and  Serv(tfU,6-lS. 

DangeroxiB  premises. 

1.  Plaintiff  was  injured  by  a  board  blown 
by  the  wind  from  defendants'  lumber  pile. 
The  accident  occurred  at  a  season  of  the  year 
when  high  winds  were  not  unoommon,  and  it 
appeared  that  it  had  been  a  matter  of  obser- 
vation in  t^  locali^  of  the  oooident  that  sur- 
face boards  of  piled  lumber  were  liable  to  ba 
blown  from  the  piles  unless  fastened.    De- 
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tendant  bad  secured  the  snrfaoe  bo^s  of  the 
lumber  pile  in  question,  bat,  on  beginninff  to 
nee  lumber  from  the  pile,  took  away  the  last- 
«ning,  and  did  not  restore  It,  though  at  the 
time  of  the  accident  he  had  not  been  engaged 
in  taking  any  lumber  from  the  pile  for  several 
days.  Held,  that  there  was  endenoe  to  sup- 
port a  finding  of  negligence  on  the  part  of  de- 
fendant.—Wright  T.  Boiler,  (Sop.)  743. 

8.  Evidence  is  inadmissible  on  behalf  of  de- 
fendants to  show  a  custom  of  lumber  dealers 
not  to  restore  fastenings  when  thOT  have  once 
removed  them  from  lumber  piles  for  the  pur- 
pose of  taking  out  lumber  for  sala— Id. 

Contributory  negllgenoe. 

8.  Plaintiff's  intestate,  while  diving  from  a 
trapeze  on  defendant's  beach,  struck  nls  head 
against  a  rock  under  the  water,  and  was  killed. 
He  had  been  sitting  for  about  two  hours  in 
full  view  of  the  bathing-place,  during  which 
time  the  water  was  flUed  with  bathers,  many 
of  whom  were  wading  in  the  water,  which 
was  not  more  than  SW  feet  deep.  The  trapeze 
was  about  16  feet  nigh.  Held,  that  he  was 
negligent,  and  a  nonsuit  should  have  been 

f  ranted.     Dtkma:?,  J.,  dissenting.— Hinz  v. 
tarin,  (Sup.)  290. 

4.  Flaintlff  was  injured  by  a  board  blown 
by  the  wind  from  defendants'  lumber  pile, 
while  he  was  traveling  in  the  street  on  the 
«ide  adjacent  to  the  lumber  pile.  On  being 
warned  that  boards  were  flying  in  the  air,  he 
pulled  his  coat  over  his  head,  and  crossed  the 
street  when  he  was  struck.    Held,  that  the 

auestion  of  contributory  negligence  was  for 
le  jury.— Wright  v.  BoUer,  (Sup.)  743. 

NEOOTIABIiE  INSTBX7- 

MENTS. 

Transfer  of  non-negotiable  note,  see  A»s^ffnr 

Consideration —  Surrender,  of  draft. 
1.  A  promissory  note,  given  in  acceptance 
of  a  draft  surrendered  to  the  maker,  is  upon 
sufficient  consideration.  —  Cauda  v.  Zeller, 
(City  Ct.N.Y.)  138. 

Indorsement. 

3.  In  an  action  by  the  purchaser  of  a  not*, 
in  which  the  answer  denies  only  the  consid- 
eration, and  avers  that  plaintiff  purchased 
after  maturity,  and  the  p<uties  stipulate  that 
all  the  allegations  of  the  complaint  are  ad- 
mitted except  as  to  the  consideration,  and  the 
evidence  shows  that,  while  there  was  no  writ- 
ten indorsement  of  the  note,  plaintiff  pur- 
chased and  paid  for  it,  and  had  it  In  his  pos- 
session, it  is  error  to  dismiss  the  complaint 
on  the  grounds  that  the  want  of  a  written  in- 
dorsement made  the  paper  non-negotiable, 
and  that  plaintiff's  title  thereto  is  not  shown. 
— HeUer  v.  Peterson,  (City  On.  N.  T.)  267. 

Disoharge  of  indorser. 

8.  The  holder  of  a  note,  by  volnntarily  r»- 
Unquishing  the  levy  of  an  attacihment  on  suf- 
ficient goods  of  the  maker  to  satisfy  the  debt, 
without  the  consent  of  the  indorser,  the 
maker  interposing  no  defense,  and  after- 
wards becoming  insolvent,  disc^irges  the  in- 
dorser.—Spring  V.  Gtoorge,  (Sup.)  iL 


Bona  fide  pnrohsfler. 

4.  A  promissory  note  or  check,  absolute  on 
its  face,'cannot  be  shown  by  parol  to  be  con- 
ditional as  against  a  holder  for  value;  nor  is 
parol  evidence  of  an  agreement  to  extend  the 
time  of  payment  admissible,  the  instrument 
being  in  terms  payable  at  a  time  certain.—' 
Can&  v.  ZeUer,  (City  Ct  N.  Y.)  138.» 

Aotions — Evidence. 

5.  Where  the  holder  of  a  note  voluntarilv 
relinquishes  the  levy  of  an  attactunent  on  suf- 
ficient goods  to  satisfy  the  debt,  without  the 
indorser's  consent,  the  holder's  affidavit,  on 
which  the  warrant  of  attachment  was  issued, 
should  be  received  in  evidence  in  an  action 
against  the  indorser.  —  Spring  v.  Gteorgs, 
(Sup.)  48.  r  -:o  -, 

Newspapers. 

Designation  of  official  newspapers  by  court, 
see  Courts,  S,  6;  Municipal  Corporations, 
10,  IL 

NEW  TBIAIi. 

Motion  on  judge's  minutes. 

1.  Under  Code  Civil  Proa  N.  Y.  |  999,  pro- 
viding that  the  judge  presiding  at  a  trial  by 
jury  may  entertain  a  motion  made  on  his  min- 
utes at  the  same  term  to  set  aside  the  ver- 
dict, a  motion  for  a  new  trial  made  on  the 
judge's  minutes,  in  an  action  tried  before  a 
jury,  can  only  be  made  where  a  verdict  has 
been  rendered.  —  Twenty-third  St.  Baptist 
Church  V.  Cornwall,  (Super.  Ct.  N.  Y.)  51. 

Rehearing  motion. 

2.  It  is  error  10  mouths  after  trial,  execu- 
tion having  in  the  mean  time  issued,  and  a 
receiver  been  appointed  in  supplementary 
proceedings,  to  grant  a  new  trial  on  reargu- 
ment  of  a  motion  therefor,  made  on  the  min- 
utes at  the  trial  and  denied. — ^Bebhun  v. 
Swartwout,  (City  Ct.  N.  Y.)  419. 

Improper  evidence. 

8.  The  reception  of  evidence  as  to  injuries 
other  than  those  pleaded  is  not  cause  for  new 
trial,  where  no  such  evidence  was  received 
afterobjection  made. — Provostv.  Cityof  New 
York,  (C.  P.  N.  Y.)  581. 

Dlsqualifldatlon  of  juror. 

4.  By  Code  CivU  Proc.  N.  Y.  $  1180,  "an  ob. 
jection  tothequaliflcations  of  a  juror  is  avail- 
able only  upon  a  challenge. "  A  deputy-sher- 
iff is  disqualified  as  a  trial  juror  by  section 
1029.  Section  728  requires  errors  not  affect- 
ing substantial  rights  to  be  disregarded.  In 
an  action  against  a  sheriff  for  a  seizure  for 
which  he  was  fully  indemnified,  one  of  the 
jurors,  unknown  to  any  of  the  parties  except 
the  sherllt,  was  a  deputy-sheriff,  but  was  not 
challenged.  The  action  was  defended  by  the 
indemnitor,  and  the  sheriff  apparently  had  no 
personal  Interest  in  it.  No  misconduct  of  the 
juror  or  injustice  to  plaintiff  was  shown. 
Held,  that  plaintiff  was  not  entitled  to  have 
the  verdict  set  aside. — Stedman  v.  Batcher, 
(Sup.)  680. 

Surprise. 

6.  Where  the  surrogate  has  refused  probate 
of  a  will  on  the  evidence  offered  to  show  sai^ 
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Ity,  a  new  trial  should  not  be  granted  for  snr- 
pfise,  when  It  does  not  appear  that  unantici- 
pated evidence  was  ^ven,  or  that  the  appli- 
cant had  been  deceived  in  the  testimony  of 
witnesses  upon  whom  he  had  relied,  and  the 
only  aurprise  seems  to  have  been  in  the  effect 
produced  by  the  evidence  on  the  mind  of  the 
court— In  re  Ramsdell's  Will,  (Sup.)  499. 

Newly-disoovered  evidence. 

6,  The  surrogate  having  refused  probate  on 
the  evidence  of  testatrix's  sanity,  and  pro- 
ponents having  failed  to  ask  leave  to  produce 
further  evidence,  though  a  motion  to  dismiss 
the  petition  was  pending  for  several  days,  for 
the  sole  reason  that  their  counsel  believed  the 
evidence  sufficient,  a  new  trial  on  the  ground 
of  newly-disoovered  evidence  should  oe  de- 
nied, especially  when  such  evidence  would 
not  probably  produce  a  different  result. — Id. 

7.  A  new  tnal  wiU  not  be  granted  to  plain- 
tiffs for  surprise  and  newly-discovered  evi- 
dence where  the  defense  was  plainly  pleaded, 
and  the  new  witness  Is  a  step-son  of  one  of 
plaintiffs,  and  resides  with  him,  and  the  new 
documentary  evidence  is  a  bill  of  sale,  which 
was  on  record  at  the  time  of  triaL — Behrens 
V.  Bloom,  (City  Ct  N.  Y.)  661. 

KOVATION. 

Eyidenoe — SufSoienoy. 

Defendants,  sureties  of  snbcontraotors  for 
the  performance  of  a  contract  to  supply  cattle 
to  certain  agencies,  becoming  alarmed  at  the 
failure  of  their  principals,  sent  their  agent  to 
the  place  where  cattle  purchased  for  their 
principals  were  in  pledge  for  advances.  The 
agent  i^^d  these  advances,  and  took  from  the 
pledgee,  and  also  from  the  principals'  pur- 
chasing agent,  a  bill  of  sale  of  the  cattle.  The 
evidence  was  conflicting  whether  defendants' 
agent  had  agreed  that  if  plaintiffs,  who  had 
made  other  advances  on  the  cattle,  would 
withhold  legal  proceedings  they  should  be  re- 
imbursed. Defendants,  oefore  their  princi- 
Sals'  failure,  had  incurred  no  liabilitT,  and  it 
id  not  appear  that  they  had  assumed  any  lia- 
bility to  plaintiffs,  as  to  the  original  sellers  of 
the  cattle.  Held,  that  plaintiffs'  complaint 
was  properly  dismissed  on  the  merits. — ^Ma<>- 
manus  v.  Thurber,  (Sup.)  83. 

NUISANCE. 

Diversion  of  waters,  see  Limitation  of  Ao- 

ti'ins,  8,  *. 
Sheds  on  East  river  piers,  see  Wharoea. 

Pollution  of  stream — ^Injunotion. 

1.  The  draining  of  privies  connected  with  a 
public  school  into  a  small,  open  brook  flowing 
through  a  village  in  which  the  school  is  situ- 
ated ia  apubUc  nuisance,  and  will  be  enjoined. 
—Board  of  Health  of  Village  of  New  Brighton 
▼.  Casey,  (Sup.)  399. 

Abatement — Costs. 

2.  Under  Laws  N.  Y.  1885,  o.  270,  §§  8,  4,  re- 
quiring an  order  of  the  board  of  health  for  the 
removal  of  a  special  nuisance  to  be  served  on 
any  oooupant  and  the  owner  ot  the  premises 


where  the.  nuisance  exists,  and,  In  case  of  dis- 
obedience, authorizing  the  removal  of  the 
nuisance,  and  making  the  expense  thereof  a 
charge  on  the  occupant,  an  order  directed  to 
one  having  an  interest  in  premises  whereon  a 
nuisance  exists,  for  its  removal,  and  served 
on  his  agent,  who  was  in  the  occupancv  of  tha 
premises,  does  not  require  the  agent  to  re- 
move the  nuisance.— Lydeoker  v.  Eells,  (Sup.) 
828. 

OFFICE  AND  OFFICER. 

See,  aiao.  Clerk  of  Court;  Judge;  Jtutloet 
of  the  Pecuse;  Sheriffs  and  Constables. 

Civil  sevvioe  laws,  see  Constit}MonaLLaw,  8. 

Municipal  offlcera,  see  Municipal  Corpora^ 
MoiM,8-8.  ^ 

School  trustees,  see  SdhooU  and  SOiool-Dls 
triets. 

Appointment — Civil  service  law. 

1.  A  lamp  inspector,  whose  prescribed  du- 
ties are  to  keep  a  record  of  the  number  and 
location  of  all  the  street  lamps  in  the  city,  the 
number  unlighted  each  night,  and  the  reason 
therefor,  to  Investigate  all  complaints  relating 
to  such  lamps,  to  report  monthly  to  the  coun- 
cil, and  to  make  special  reports  whenever  re- 
quested, comes  under  Schedule  B  (part  S)  of 
the  civil  service  classification  adopted  by  the 
mayor  of  the  city  of  Rochester,  wnlch  sched- 
ule includes  in  parti  "all  officers  and  mem- 
bers of  the  police  and  fire  departments, "  and 
in  part  2  "  all  other  subordinate  ofaoers,  derks, 
and  assistants."  Hence  he  cannot  be  em- 
ployed, except  by  passing  the  required  exam- 
ination.—Peck  T.  City  of  Koohestor,  (Sap.) 
873 

2!  The  charter  of  the  city  of  Buffalo,  tit  8, 
S  18,  provides  for  the  giving  of  official  bonds 
by  certain  specified  elective  city  officers,  and 
that  "all  other  officers  and  persons  appointed 
by  virtae  of  this  act  may  by  ordinance  be  re- 
quired to  give  a  like  bond  or  undertaking.  ■ 
Under  title  2,  f  69,  "the  officer  and  his  sure- 
ties shall  be  liable  on  his  official  bond  for  the 
conduct  of  the  deputy  and  clerks  appointed 
by  him. "  Held,  that  section  16  does  not  an- 
thorize  the  requirement  of  a  bond  from  the  as- 
sessor, who  is  not  Included  among  the  elective 
officers  specified,  and  whose  duties  are  of  • 
judicial  character,  and  therefore  a  clerk  ap- 
pointed by  him  does  not  come  under  the  ex- 
ception In  the  olvU  service  law,  (Laws  N.  Y. 
1883,  o.  354,  S  8,)  as  the  subordinate  of  an  offi- 
cer, "for  whose  errors  or  violations  of  duty 
Buoh  officer  is  financiallv  responaible.  "—In  re 
Qaftney,  (Super  Ct  Bui.)  664> 

Disobarged  soldier. 

8.  Laws  N.  Y.  1887,  o.  464,  providing  that  la 
every  public  department  of  the  state,  and  of 
its  municipal  corporations,  honorably  dis- 
charged Union  soldiers  and  saUors  shall  be  pre- 
ferred foremplojrment  provided  they  possess 
the  necessary  business  capacity.  Is,  as  ap- 
plied to  keepers  in  the  state-prisons,  repog- 
nant  to  article  5,  J  4,  of  the  oonstitatioo,  pro- 
viding that  a  superintendent  of  state-pnaons 
shall  Im  appointed  by  the  governor;  that  he 
shall  have  the  superintendenoe,  managemsat, 
and  control  of  such  prisons,  "subject  to  soch 
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lawa  as  now  exist,  or  may  hereafter  be  enact- 
ed, "  and  appoint  the  agents,  wardens,  physi- 
dans,  and  chaplains;  and  that  the  agent  and 
warden  of  each  prison  shall  appoint  all  other 
cffloers,  ezoept  the  clerk,  subject  to  the  sa- 
perintendent's  approval. — People  r.  Durston, 
tSnp.)  622. 

4.  The  power  conferred  on  the  agents  and 
wardens  of  state-prisons  to  appoint,  the  term 
and  tenure  of  their  appointments  not  being  de- 
fined, necessarily  implies  the  power  of  remov- 
al.—Id. 

5.  Relator,  an  honorably  discharged  Union 
■oldier,  was  dismissed  from  his  position  of 
keeper  in  the  Auburn  state-prison,  and  brought 
■mandamus  to  compel  his  reinstallment  under 
the  act  of  1887.  Respondent's  opposing  affi- 
davit allseed  that  relator  did  not  possess  the 
requisite  qualifloations ;  that  he  did  not  possess 
the  business  capacity  to  discharge  the  duties; 
and  that  his  presence  would  be  demoralizing 
to  the  discipline  of  the  prison.  Relator,  with- 
out denying  these  allegations,  asked  for  a 
peremptory  writ.  Held  equivalent  to  a  de- 
murrer, and  an  admission  of  the  truth  of  the 
opposing  allegations,  and,  even  if  the  act  were 
valid,  relator's disohargewas warranted— Id. 

FABENT  AND  CHXLD. 

Kegleoted   ohildren  —  Commitment. 

1.  Fen.  Ckide  N.  Y.  i  281,  as  amended  by 
Laws  ISSi,  o.  46,  provides  that  any  child  under 
16  years  of  age,  found  homeless  and  without 
proper  guardianship,  or  improperlv  exposed 
or  neglected,  must  oe  arrested,  ana  that  the 
proper  court  may  commit  it  to  any  institution 
authorized  by  law  to  receive  and  care  for 
minors.  A  police  magistrate  decided  that 
certain  children  brought  before  him  ware 
found  homeless,  without  proper  guardianship, 
and  improperly  exposed,  and  that  the  mother 
was  in  prison  on  a  criminal  charge,  and  was 
not  a  proper  person  to  have  the  custody  of 
such  cnildren.  Beld,  that  their  commitment 
^  him  to  the  Society  for  the  Prevention  of 
Cruelty  to  Children  was  piima  facie  valid, 
and  a  petition  for  their  discharge  would  be  de- 
nied.—In  re  Diss  Debar,  (Sup.T  667. 

2.  It  appeared  that  toe  petitioner,  the  al- 
letred  mother,  had  recently  served  a  term  in 
prison  under  conviction  for  crime,  and  it  was 
charged,  and  not  denied,  that  she  had  long 
been  living  in  open  adultery.  The  president 
of  the  sodety  stated  that  she  was  not  the 
mother  of  one  of  the  children,  who  were  being 
oared  for  in  a  private  institution,  where  their 
Identity  was  unknown,  and  that  in  his  opinion 
fhey  could  not  be  kept  there,  or  in  any  similar 
Institution,  if  thepetitioner  were  permitted 
to  visit  them.  Held,  that  such  permission 
would  not  be  given.— Id. 

PABTIES. 

Acttona  to  revoke  probate  of  wlU,  Me  WUli, 

17-19, 
Party  aggrieved,  see  Appeal,  A,  7. 

Defect  of  parties. 

1.  The  question  of  the  non-joinder  of  a  party 
will  not  he  considered,  If  not  pleaded.— Cham- 


berlain V.  Insnranoe  Co.  of  North  America, 
(BupO  701. 

2.  Under  Code  Civil  Proa  f  tf9,  a  defect  of 
parties  appearing  on  the  face  of  the  complaint 
is  waived  if  not  raised  by  demurrer. — Pisrsoh 
V.  Simmons,  (Sup.)  788. 

8.  In  an  action  to  charge  the  realty  with  a 
bequest,  an  objection  that  the  executrix  should 
be  made  a  wurtj  defendant  is  within  Code 
CivU  Pn>&  N.  T.  S  400.- Briggs  v.  CarroU, 
(Sup.)  686. 

PABTTTION. 

Land  subject  to  power  of  sale. 

Under  Code  Civil  Proc.  N.  Y. «  1638,  author- 
izing partition  and  sale  between  tenants  in 
common,  section  1583,  prohibiting  a  sale  where 
the  co-owners  are  remainder-men  or  rever- 
sioners, and  section  1587,  providing  that  one 
alleging  that  he  is  a  joint  tenant,  as  heir,  may 
sue  lor  partition,  though  there  is  an  apparent 
devise  to  another,  but  that  he  must  allege  and 
prove  that  the  devise  is  void,  an  heir  mav  sue 
for  sale  in  partition  of  lands,  to  sell  which  a 
power  in  trust  has  been  vested  in  the  widow, 
without  any  designation  of  the  time  within 
which  it  must  be  exercised;  the  power  being 
no  such  devise  as  renders  the  prohibiting  seo- 
tlons  applicable.— Duffy  v.  DuSy,  (Snp.)  38. 

PABTNEASHIP. 

Assignment  by,  see  ^mnyiivteia  for  Benefit 
of  Creditors,  8-6. 

Attachment  of  firm  property  for  debt  of  part- 
ner, see  AUat^ment,  1. 

Capacity  of  corporation  to  enter,  see  Corpora- 
Mors,  1-8. 

What  oonstitates. 

1.  Defendant  conveyed  to  plaintiff,  for  a 
consideration,  an  undivided  half  interest  in  a 
dramatic  composition,  and  agreed  to  furnish 
the  necessary  scenery  for  the  production  of 
the  play;  and  It  was  further  ag^reed  that  all 
profits  arising  from  the  produotuon  or  sale  of 
the  play  should  be  equally  divided  between 
them.  Held,  that  such  contract  oonstltnted 
the  parties  thereto  partners.  —  Fay  v.  Wal- 
dron   (Bap.)  894. 

2.  it  was  provided  by  the  contract  that  nei- 
ther party  should  transfer  his  Interest  in  the 
play  without  the  written  consent  of  the  other. 
Held,  that  a  third  person  could  not  be  consid- 
ered a  partner  by  virtue  of  a  subsequent  agree- 
ment with  defendant  for  a  share  of  the  prof- 
its, where  such  written  consent  of  plaintiff 
had  not  been  obtained,  and  there  were  no  prof- 
its arising  from  the  production  of  the  play.— Id. 

Dissolution. 

8.  A  contract  of  copartnership,  which  does 
not  provide  for  Its  time  of  duration,  may  be 
dissolved  at  the  wlU  of  either  party.— Briggs 
V.  Weldmann  Cooperage  Ca,  (City  Ct.  Brook.) 
818. 

4.  Where  a  firm  of  attorneys  retained  orig- 
inal ahstracta  of  the  titles  which  they  were 
employed  to  examine,  and  delivered  copies  to 
their  clients,  and  the  good-will  of  their  place 
of  business,  which  Includes  a  business  made 
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by  a  deceased  partner,  is  valuable,  and,  on 
dissolution,  a  portion  of  the  former  partners 
have  giTen  notice  that  they  will  continue  busi- 
ness at  the  offices  occupied  by  the  firm,  it  is 
proper,  in  an  action  to  adjust  the  affairs  of 
the  Arm,  to  appointa  receiver  of  the  abstracts, 
the  unexpired  lease  of  the  offices,  and  the  of- 
fice furniture,  with  direotion  to  sell  tlie  same, 
and  permission  to  the  members  to  purohaae. 
—Brush  V.  Jay,  (Sup.)  832. 

Accounting. 

6.  In  an  action  by  the  assicmee  of  one  part- 
ner for  an  accounting^  with  his  copartners,  de- 
fendants are  not  concluded  by  an  allegfation 
made  by  them  in  another  action  as  to  the 
amount  contributed  to  the  firm  by  plaintiff's 
assignor.— Tennant  V.  Guy,  (Sup.)  697. 

6.  Omission todenyanallegationthatplain- 
tlfl's  assignor  put  into  the  firm  about  t8,000  is 
not  an  admission  precluding  defendants  from 
showing  that  the  amount  advanced  was  less 
than  that  shown  by  plaintiff's  evidence. — Id. 

7.  Flaintlfl's  evidence  showed  that  his  as- 
signor advanced  17,478.  It  also  appeared  that 
defendants  made  a  note  for  13,000  at  the  as- 
signor's request,  which  he  promised  to  pay 
when  due ;  that  the  proceeds  of  this  note  were 
used  in  the  firm ;  and  that  the  note  was  paid 
from  firm  assets  after  the  assignor's  insolv- 
ency. Held  sufficient  to  show  that  the  12,000 
note  was  a  part  of  the  amount  alleged  to  have 
been  advanced,  and  that  this  amount  should 
be  deducted  from  the  amount  due  the  assignor. 
—Id. 

8.  It  was  error  after  dissolution  of  the  firm 
by  the  insolvency  of  plaintiff's  assignor  to 
charge  defendants  for  rent  of  a  mill  contrib- 
uted to  the  usp  of  the  firm  by  defendants,  and 
which,  by  the  articles,  was  to  revert  to  them 
on  dissolution. — Id. 

9.  On  partnership  accounting,  a  finding  that 
no  agreement  for  payment  of  interest  existed 
will  oe  set  aside  where  there  was  in  evidence 
a  written  settlement  up  to  a  certain  date  be- 
tween the  parties  by  which  they  accepted  the 
books,  which  showed  an  allowance  of  interest, 
as  correct. — ^BuUock  v.  Bemls,  (Sup.)  890. 

Incoming  partner. 

10.  An  agreement  between  one  partner  and 
a  third  person,  by  which  the  latter  took  all 
the  interest  of  the  former  in  the  firm,  and  as- 
sumed all  his  liabilities,  the  agreement  recit- 
ing that  the  other  partner  had  consented  to 
the  change;  together  with  the  fact  that  the 
firm  as  thus  composed  continued  to  carry  on 
the  business  of  the  old  firm  in  the  same  place 
and  manner,  and  executed  a  note  for  interest 
due  a  creditor  of  the  old  firm, — ^justify  a  find- 
ing that  the  new  firm  assumed  the  payment 
of  the  debts  of  the  old  fino. — Ghioorich  v. 
Clute,  (Sup.)  loa. 

PATENTS  FOR  INVEN- 
TIONS. 

Infiringement — Action  to  restrain. 

The  owner  of  a  patent  granted  to  plaintiffs 
the  right  to  make,  use,  and  sell  the  invention 
during  the  term  of  the  patent,  and  of  any  re- 
issue, and  agreed  not  to  liconse  more  than  one 


other  person  to  use  or  sell  It  without  pWn> 
tiff's  consent.  A  second  license  was  granted, 
and  afterwards,  without  plaintiffs  oonseot, 
the  owner  assigned  ail  her  interest  to  defend- 
ant, who  manufactures  and  sells  the  inyem- 
tion.  Held,  that  an  action  to  restrain  sadi 
manufacture  and  sale,  and  for  an  account,  is 
for  the  infringement  of  the  patent,  and  not 
within  thejnnsdiotion  of  the  state  ooorts.— 
Hayer  r.  Hardy,  (Sup.)  S81.* 

PAYMENT. 

What  constitutes. 

1.  A  statement  by  a  creditor,  when  told  of 
a  payment  to  his  wife,  that  "it  was  all  rifht' 
if  It  had  been  so  made,  amounts  to  a  ratiOca- 
tjon  of  the  wife's  authority.— Tnmmonda  r. 
Moody,  (Sup.)  714.      • 

Voluntary  payment. 

2.  The  issue  being  whether  the  master  or 
servant  shall  pay  for  injuries  caused  to  a  third 
person  by  the  servant,  t^e  weekly  retentioo 
by  the  master  of  part  of  the  servant's  wages, 
with  the  knowledge  of  the  servant,  does  not 
constitute  voluntary  payments  to  the  master 
which  cannot  be  recovered.— Sondlieimer  v. 
Troy  &  L.  R.  Co.,  (Sup.)  444. 

Application. 

8.  In  an  action  on  a  bond  given  to  aecore 
future  indebtedness,  payments  made  after  its 
execution  may  be  applied  by  the  creditor  to  a 
former  indebtedness,  in  the  absence  of  direo- 
tlons  by  the  debtor.— White  Sewing-Hachine 
Co.  V.  Fargo,  (Sup.)  «4.» 

4.  Statements  of  account  between  the  cred- 
itor and  the  prinoipal  debtor  are  admissible, 
as  ai^alnst  the  surety  in  the  bond,  to  show  the 
application  of  the  payments,  and  the  oonsent 
of  the  principal  debtor  thereto. — Id. 

Perpetuity. 
See  Wm»,  80-80. 

PHYSICIANS  AND  SUB. 
QEONS. 

Privileged  communications,  see  Witnets,  5-ft. 

Examination  of  lunatics. 

1.  Under  Laws  N.  Y.  1874,  a  446,  providing 
that  no  person  shall  be  confined  as  a  lunatic 
except  on  the  sworn  certificate  of  two  physi- 
cians  as  to  the  fact  of  his  insanity,  made  after 

Eersonal  examination,  the  physicians  are  lia- 
le  for  lack  of  ordinary  care  and  prudence, 
and  for  failure  to  make  due  inquiiy  into  the 
question  of  sanity,  as  their  duties  are  not  jo- 
diciaL  Inoaixb,  J.,  dissenting. — Ayors  t. 
Russell,  (Sup.)  888. 

2.  A  complaint  averring  that  the  phystdans 
made  the  certificate  "withont  propw  and  or- 
dinary care  and  prudence,  and  without  due 
examination  and  proof  into  the  fact  whether 
plaintiff  was  sane  or  insane, "  sufficiently  al- 
leges negligence ;  such  an  averment  being ona 
of  fact,  and  not  a  legal  conolnsion.  IxaAixs, 
J.,  dissenting.— Id. 
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FLEADINQ. 

8e«^  •!••,  Ejectment,  2;  Z4bel  and  SUmder, 
*-%;  MdUebAuProteeuUonti;  Set-Off  and 
Cuumter-Claiin,  0-8. 

Complaiat,  action  for  injuries  to  hired  ohattel, 
see  Bailment. 

CSoni>fuatlon  of  statute,  see  SUitides,  8. 

Denial  ot  complaint,  see  Trover  and  Conver- 

Pleading  and  proof,  see  Aoeord  and  ScMtfao- 

tion,§. 
Prayw  for  relief,  see  EqvMu,  & 

Com<s>laint. 

1.  In  an  action  which  can  be  brought  only 
by  leave  of  court  the  complaint  must  allege 
tbat  leave  has  been  obtained.— United  States 
Life  Ins.  Cd.  v.  Gage,  (Sup.)  898. 

Demurrer. 

8.  bi  an  action  br  the  creditor  of  a  corpora- 
tion against  a  stockholder  to  enforce  his  lia- 
bility, where  the  defendant,  in  his  answer, 
sets  up  as  a  defense  tbat  he  had  paid  an 
aunoQkt  equal  to  the  par  value  of  his  stock,  to 
another  creditor  on  a  former  suit,  a  demurrer 
to  the  answer  admits  the  payment. — ^Young  v. 
Brice,  (City  C3t.  N.  Y.)  ISS. 

8.  Dwenaant's  demurrer,  which  an 


to  be  in  good  faith,  was  successively  over- 
mled  by  the  special  and  general  terms  and  by 
the  conrt  of  appeals.  The  appeal  to  the  court 
of  appeals  appeared  to  have  been  taken  in 
Kood  faith,  the  point  being  a  novel  one,  and 
Vb»  decision  ot  the  general  term  was  aBlrmed 
by  a  divided  court.  HeldU  that  a  reasonable 
exercise  of  the  discretion  given  by  Code  Civil 
Froo.  $  497,  conferring  the  power  to  grant 
leave  after  the  decision  of  a  demurrer,  "either 
at  general  or  special  term,  or  in  the  court  of 
appeals,  *  *  *  to  plead  anew  or  amend, 
upon  such  teriiis  as  are  just, "  required  that 
the  special  term  should  give  defendant  leave 
to  answer.— Piper  v.  Hoard,  (Sup.)  843. 

4.  Under  Code  Civil  Proa  S  687,  providing 
tbat  a  party  prejudiced  by  a  frivolous  demur- 
rer may,  on  five  days'  notice  of  his  applica- 
tion therefor,  have  judgment  on  the  demurrer, 
it  is  error  to  order  that  a  demurrer  be  stricken 
ontas  frivolous.— Farmers'  &  Mechanics'  Nat. 
Bank  v.  Rogers,  (Super.  Ct.  Buf.)  60. 

notion  to  Strike  out. 

5.  Under  Code  CivU  Proo.  H  687,  688,  pro- 
viding that  judgment  may  be  given  on  a 
frivolous  answer,  and  that  a  sham  answer  or 
a  sham  defense  may  be  stricken  out,  one  of 
several  defenses  cannot  be  stricken  out  as  ir- 
relevant, "irrelevant"  being  equivalent  to 
"frivolous."— Colt  V.  Davis,  (Sup.)  854.* 

0.  An  answer  denying  on  iuformation  and 
iMlief  that  plain  tiS  is  the  holder  and  owner  of 
the  note  sued  on,  and  averring  that  another 
is  the  holder  and  owner,  cannot  be  stricken 
out  as  sham. — Id. 

7.  Where  two  actions  are  consolidated,  the 
answers  in  which  are  exactly  alike,  there  is 
so  authority  by  which  one  of  the  answers  can 
be  stricken  out,  it  not  being  sham.— Id. 

Motion  to  make  more  definite. 

8.  An  answer  denying  that  on  or  about  June 
4, 1888,  or  at  any  other  time,  defendants  en- 


tered into  an  agreement  with  plaintlft  that 
plaintiff  should  cause  oertain  apparatus  to  be 
placed  in  their  brewery  for  their  use,  and  tbat 
tbey  agreed  to  pay  for  its  use,  as  a  royalty, 
three  cents  for  each  barrel  of  taKaer  manufact- 
ured by  them,  puts  in  issue  an  allegation  In 
the  complaint  of  a  contract  of  substantially 
the  same  terms  made  on  or  about  June  4, 1888. 
The  defect,  if  any,  is  uncertainty  and  Indefl- 
niteness,  for  which  the  remedy  is  by  motion 
to  make  more  definite  and  oertain,  as  pre* 
scribed  by  Code  Civil  Proc.  %  646.— Pfaudler 
Process  Fermentation  Co.  ▼.  McPberson, 
(Sup.)  609. 

Verification. 

9.  Under  Laws  N.  T.  1869,  a  188,  the  veriil- 
oation  of  a  petition  Is  insufficient,  which  does 
not  certify  to  the  genuineness  of  the  signa- 
ture of  tbeofScer  twdng  the  affidavit,  or  state 
that  such  officer  was  authorized  to  administer 
the  oath,  or  give  the  name,  age,  etc.,  of  the 
deponent.  —Williams  ▼.  Onlhone,  (C.  P.  N.Y.) 
241. 

10.  Where  the  pleading  settlngup  the  cause 
of  action  is  verified,  a  bill  of  particulars  in 
reference  thereto  must  also  be  verified.— 
MoCarron  v.  Sire,  (City  Ct.  N.  Y.)  659. 

Amendment. 

U.  An  amendment  of  a  complaint,  which  al- 
leges an  agreed  price  for  services,  by  insert- 
ing an  allegation  as  to  their  reasonable  value, 
does  not  change  the  cause  of  action. — Cope- 
land  V.  Johnson  Manuf'g  Co.,  (Sup.)  42. 

13.  Under  Code  CivU  Proc  N.  Y.  %  543,  pro- 
viding that  "within  30  days  after  a  pleading 
or  the  answer  or  demurrer  thereto  is  served, 
or  at  any  time  before  the  period  for  answer- 
ing it  expires,  the  pleading  may  be  once 
amended  oy  the  part^,  of  course,  without 
costs,  and  without  prejudice  to  the  proceed- 
ings already  had, "  where  the  first  amendment 
to  the  complaint  is  compelled  by  order  of 
court,  plaintiff  may  amend  the  complaint  a 
second  time,  of  course,  and  without  costs. — 
Lintzenich  v.  Stevens,  (Sup.)  394. 

13.  Where  a  date  In  the  copy  of  a  sworn  com- 

Slalnt  served,  is  different  from  the  original, 
efendant's  motion  to  make  the  original  con- 
form to  the  copy,  and  for  general  relief,  ia 
properly  denied;  the  remedy  being  either  to 
strike  the  original  from  the  records,  or  set  it 
aside,  on  the  ground  that  it  has  not  been 
served. — Boston  Nat.  Bank  v.  Armour,  (Sap.> 
32. 

14.  Where  the  amendment  is  reduced  to  writ- 
ing, and  ordered  to  be  made,  and  the  record 
shows  that  it  was  made,  it  cannot  be  objected, 
on  appeal,  that  it  was  not  made,  though  it  i» 
omitted  from  the  judgment.— -Copeland  y, 
Johnson  Manuf  g  Co.,  (Sup.)  43. 

Bill  of  particulars. 

15.  Under  Code  Civil  Proc.  N.  Y.  %  581,  pro- 
viding that  the  court  may,  in  any  case,  direct 
a  bill  of  particulars  of  the  claim  of  either  par- 
ty to  be  delivered  to  the  adverse  party,  ft  i» 
proper,  in  an  action  by  a  contractor  for  work 
of  various  classes  done  on  a  railroad,  where 
the  defendant  alleges  that  the  work  was  done 
in  a  careless  and  unworkmanlike  manner,  to 
reqilre  of  defendant  a  bill  of  particulars,  stat- 
ing each  particular  olass  of  work  alleged  to 
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have  been  Improperly  done,  and  Ita  location. — 
Cunningham  t.  Uassena  Springs  &  F.  C.  R. 
Co.,  (Sup.)  98. 

Pleading  and  proof. 

16.  Wbere  it  does  not  appear  that  the  par- 
ties consented  to  disregara  the  issues  made  by 
the  pleadings,  no  recovery  can  be  had  which 
is  based  on  matters  outside  the  pleadings,  but 
supposed  to  be  disclosed  by  the  evidence. — 
"William  Anson  Wood  Mower  &  Reaper  Co.  v. 
IThayer,  (Sup.)  465. 

FLEDGE. 

Conversion  by  pledgee. 

1.  Pledgees  who  seU  the  goods  pledged  be- 
fore the  debt  secured  is  due,  and  without  no- 
tice to  the  owner,  are  liable  for  conversion. — 
Kilpatrick  v.  Dean,  fClty  Ct.  N.  Y.)  60. 

2.  Tender  of  the  debt  need  not  be  made  In 
such  case  before  action  brought  for  conver- 
sion.—Id. 

3.  The  owner  of  groods  converted  by  a 
pledgee  Is  not  obliged,  in  order  to  fix  the 
amount  of  damages,  to  purchase  an  equal 
Amount  of  similar  goods.— Id. 

4.  Warehousemen  with  whom  a  pledge  is 
stored,  and  who,  after  subrogation  to  the 
rights  of  pledgees,  convert  the  goods,  cannot 
sot  off,  in  tort  for  the  conversion,  debts  due 
from  the  pledgeor  in  independent  transactions, 
though  the  contract  of  pledge  provided  that 
the  pledgees  might  apply  the  proceeds  of  sale 
to  all  demands  against  the  pledgeor;  especial- 
ly where  such  warehousemen  had  assented  to 
a  delivery  order  which  specilied  t^e  advances 
to  which  the  goods  were  subject. — ^Id. 

5.  Stoi-age  which  has  been  paid  by  a  third 
person,  with  an  understanding  that,  If  it  Is  re- 
covered from  the  owner,  it  shall  be  paid  baclc 
to  him,  cannot  be  set  ofr  in  such  action. — ^Id. 

6.  In  an  action  for  conversion  of  certain 
bags  of  coffee,  the  cost  of  weighing  and  selling 
them  cannot  be  set  off. — Id. 

7.  The  measure  of  damages  for  the  wrong- 
ful sale  of  a  pledge  before  the  debt  became 
due  is  the  difference  between  its  market  value 
at  the  time  of  conversion  and  the  amount  of 
the  debt.— Id. 

FOOB  AND  FOOB-LAWS. 

Ijiabllity  for  support. 

Under  Laws  N.  Y.  1874,  c.  446,  tit  1,  art.  2, 
S  32,  providing  that  when  a  poor  insane  crim- 
inal is  committed  to  a  state  lunatic  asylum  the 
expense  shall  be  paid  by  the  county  from 
which  he  is  sent,  and  may  be  recovered  from 
any  town,  city,  or  county  liable  for  his  main- 
tenance elsewhere,  and  under  the  charter  of 
tho  city  of  Kingston,  providing  that  the  city 
shall  not  be  liable  for  the  support  of  paupers 
or  lunatics  of  the  residue  of  the  county,  and 
that  the  residue  of  the  county  shall  not  be 
burdened  with  the  maintenance  of  those  of 
the  city,  a  county  in  whose  jail  a  poor  insane 
criminal,  a  resident  of  Kingston,  was  conflaed, 
and  whence  he  was  removed  to  an  asylum  for 
Insane  criminals,  by  order  of  the  county 
judge,  may  recover  the  expense  of  his  re- 


moval and  maintenance  from  thedty.^Boiird 
of  Supervisors  v.  City  of  Kingston,  (Sup.)  22L 

FOWEBS. 

Testamentary  powers. 

1.  Testator  gave  a  power  of  appointment  to 
his  adopted  daughter,  who  was  generally  re- 
garded as  his  illegitimate  child.  His  sisters 
and  their  children  did  not  treat  her  with  af- 
fection, at  which  testator,  who  was  very  fond 
of  her,  was  angry,  and,  before  making  his 
will,  he  said  that  he  would  "make  a  lady  of 
her  in  spite  of  them."  She  was  younger  than 
most  of  his  sisters'  children,  and  would  there- 
fore more  probably  receive  care  and  attention 
from  the  grandchildren  than  the  children  of 
testator's  sisters.  If  she  should  live  to  old  age. 
Testator  devised  to  her  for  life,  and  after  her 
death  to  such  of  her  lawful  issue  as  she  shonld 
appoint.  In  default  of  appointment,  the  es- 
tate was  limited,  after  her  death,  to  her  lawr 
ful  issue  in  fee,  in  equal  shares;  bnU  if  such 
issue  should  be  of  unequal  deerees  of  consan- 
guinity, the  issue  of  a  aeoeased  parent  was  to 
take  the  share  the  parent  would  nave  taken  if 
living.  The  ninth  clause  provided  that,  if  said 
daughter  should  die  without  issue,  she  shonld 
have  power  to  appoint  the  property  devised 
to  any  of  testator's  sisters,  "or  to  all  or  any 
of  the  lawful  issue"  of  them,  in  snoh  shares 
as  she  should  deem  proper.  She  died  without 
issue,  and  by  will  appointed  the  property  to 
the  grandchildren  of  testator's  sisters;  their 
parents  then  being  living.  Held,  that  in  view 
of  the  facts  of  the  case,  and  of  the  context  of 
the  will,  the  "issue"  of  testator's  sisters  men- 
tioned in  the  ninth  clause  included  any  of 
their  descendants,  and  the  appointment  WM 
valid.— Drake  y.  Drake,  (Sup.)  760. 

2.  Under  a  clause  in  a  will  by  which  execu- 
tors are  "directed  and  empowered"  to  sell  all 
the  land  of  which  testatrix  should  die  seised, 
at  such  time  as  they  might  deem  best,  the 
proceeds  thereof,  together  with  all  the  per- 
sonalty of  testatrix,  to  be  invested,  and  the 
interest  paid  to  her  two  daughters  during 
their  lives,  and,  after  the  death  of  either,  the 
principal  of  which  she  has  received  the  In- 
come to  be  paid  to  her  children,  the  power  of 
sale,  if  not  exercised  in  the  life-time  of  one  of 
the  daughters,  under  Rev.  St  p.  780,  {  W, 
ceases  as  to  her  moiety,  which  descends  to  her 
children  absolutely.  —  Harvey  v.  BrisUn, 
(Sup.)  676. 

Execution. 

3.  A  father  quitclaimed  to  his  daughter,  to 
whom  he  was  indebted  to  the  amount  of  the 
expressed  consideration,  premises  on  which 
thev  resided  together,  the  deed  providing 
that  the  father  reserved  the  power  to  alienate 
or  mortgage  the  premisesduringhis life-time, 
and  declaring  the  intention  to  l>e  to  convey 
"the  remainder"  of  the  premises,  provided  the 
father  failed  to  execute  the  power.  Hebl,  that  a 
quitclaim  by  the  father  to  one  who  quit. 
claimed  to  another,  who  quitol^med  to  the 
father,  the  three  deeds  being  executed  the 
same  day,  without  consideration,  for  the  ]iur- 
pose  of  defeating  the  daughter's  interest,  was 
fraudulent  as  to  the  daughter,  and  not  s  valid 
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azeontloB  of  the  power.  —  Harty  t.  Doyle, 
(Sup.)  sr< 

PIlACSnCE  IN  CIVIL  CASES. 

See,  also,  Appeal;  Certiorari;  Coets;  New 
Trial;  Parties;  FleatUng;  R^erence; 
Trial;  Witness;  Writs. 

Examination  of  party  before  trial,  see  Wit- 
ness, 19. 

Dismissal. 

1.  Under  oonsoUdatlon  act,  i  1882,  providing 
that  an  action  shall  be  dismissed  when  it  is 
Bbjected  at  the  trial,  and  proved,  that  it 
1b  brought  In  the  wrong  distrlot,  an  ao- 
bion  brought  In  a  district  where  neither 
plaintiff  nor  defendant  resides  should  he  dis- 
missed on  ohjeotion  made  at  trial,  though  de- 
fendant, without  objecting  to  the  iurisdiction, 
lias  obtained  an  order  of  interpleader,  paid  the 
money  sought  to  be  recovered  into  court,  and 
t>een  dismissed.— Baer  v.  Kempner,  (C.  P.  N. 
Y.)  529. 

2.  As  the  objection  under  the  above  act  may 
!>e  taken  at  the  trial,  no  presumption  of  waiv- 
>r  arises  where  no  objection  was  taken  ear- 
ler  and  no  plea  to  the  jurisdiction  was  inter- 
;>08ed. — Id. 

8.  Where  a  stipulation  for  dismissal  of  an 
Ktion  purporting  to  have  been  signed  by  de- 
fendant, but  not  proved  as  to  him,  is  present- 
id,  but,  contrary  to  the  stipulation,  judgment 
is  rendered,  the  proper  remedy  is  by  motion  to 
let  aside  the  judgment,  thus  raising  the  qnes- 
,ion  of  the  validity  of  toe  stipulation,  and  not 
yr  immediate  appeal.— Iiovls  v.  Burke,  (Sup.) 

Stay  pending  appeaL 

4.  Since  it  is  unsettled  whether  Laws  1885, 
i.  4S3,  relating  to  the  collateral  Inheritance 
AX,  as  amended  by  Laws  1887,  c.  718,  ezempt- 
ng  devises  and  Iraquests  to  adopted  children 
'rom  taxation  under  that  act,  applies  to  a  leg- 
icy  to  an  adopted  child,  where  the  testator 
iled  between  the  passage  of  the  act  and  the 
unendment  thereto,  a  proceeding  to  enforce 
mymeat  of  the  tax  in  such  case  ynil  be  stayed 
>endlnK  a  decision  by  the  court  of  appeals. — 
n  re  Kissam's  Bstate,  (Sur.  Kings  Co.)  185.* 

PRINCIPAL  AND  AGENT. 

Etatiflostion. 
1.  Defendant,  as  a  relative  of  plaintiff,  who 
lad  become  Insane,  and  been  removed  to  an 
«ylum,  without  her  consent,  took  charge  of 
ler  property,  including  certain  notes,  which 
le  collected.  It  appeared  that  defendant  act- 
id  in  good  faith,  and  that  on  being  asked  by 
ilainufl  about  her  money,  he  replied  that  he 
lad  it,  and  that  he  was  saving  it  for  her;  that 
here  was  no  daim  or  proof  that  defendant 
rver  had  any  other  money  of  plaintiff  than 
hat  collected  on  the  notes ;  and  that  no  objeo- 
ion  was  raised  by  plaintiff  to  his  possession 
)f  the  money.  Held,  that  there  was  such  a 
stlflcation  of  defendant's  action  that  ade- 
aand  upon  him  was  essential  to  the  bringing 
if  an  action  for  the  recovery  of  the  money 
ollected  on  the  notes.  Follett,  J.,  dlssent- 
Dg.— Biroh  V.  Hall,  (Bup.>  747. 


Authority  of  agent. 

3.  Evidence  that  one  of  the  plaintiffs  was 
present  at  a  trial  of  a  suit  between  defend- 
ant and  a  third  person,  and  heard  defendant 
testify  that  she  bad  no  agent  in  regard  to 
"that  land, "is  immatarial,  where  the  ques- 
tion of  agency  at  issue  is  not  connected  with 
that  land.— Smith  v.  Dodge,  (Sup.)  866. 

8.  Where  it  appears  that  defendant's  has- 
band  was  her  agent  in  operating  a  quarry  and 
marketing  the  stone,  the  jury  is  justified  in 
finding  that  he  had  authority  to  purchase  ma- 
chinery for  use  in  the  qoarry.— Dorsey  v.  Pike, 
(Sup.)  780. 

4.  Defendants  agreed  to  lease  premises  of 
plaintiff,  who  was  to  make  certain  idterationa 
and  repairs  before  defendants  took  possession. 
One  of  the  defendants,  in  a  conversation  with 
plaintift,  told  him  that,  in  reference  to  any- 
thing he  wanted  to  know  in  fitting  up  the 
place,  he  should  consult  M.:  that  mfendant 
was  going  to  Burope,  and  11.  was  to  havw 
charge  of  the  place,  and  rent  it  when  itvras 
finished.  Afterwards  the  parties  executed  a 
written  lease,  containing  minute  stipulations 
as  to  the  alterations,  eta  Held,  that  there 
was  no  authority  given  to  M.  to  waive  or 
modify  any  of  those  stipulations,  and  that  he 
was  defendants'  agent  only  so  far  as  to  super- 
intend the  work,  and  see  that  it  was  per- 
formed according  to  the  stipulations.- liim- 
bridge  V.  Read,  (Sup.)  908. 

Liability  of  agent. 

6.  A  general  agent  is  not  personally  liable 
on  a  contract  made  by  a  subagent  on  behalf 
of  a  common  principal,  where  the  principal 
was  undisclosed  at  the  time  of  the  contract; 
it  not  appearing  that  credit  was  given  to  the 

general  agent  as  an  IndlvlduaL— Blewitt  v. 
lin,  (C.  P.  N.  Y.)  986. 

Liability  of  principal. 

6.  Though  the  note  of  a  corporation  be  made 
payable  to,  and  discounted  and  Indorsed  by, 
an  agent,  in  his  own  name,  yet,  if  it  appear 
from  the  conduct  of  the  parties  that  credit 
was  given,  not  to  the  agent,  but  to  the  cor- 
poration, and  that  it  was  intended  that  the 
corporation  should  be  bound  by  the  indorse- 
ment, the  oorporation  is  alone  liable.— Lake 
Shore  Nat.  Bank  v.  Butler  Colliery  C!o.,  (Sup.) 
771.* 

Action  against  agent. 

7.  A  complaint  alleging  that  plaintiff  deliv- 
ered to  defendant  a  mare,  to  be  sold  for  not 
less  than  tSOO,  and  charging  a  sale  for  less 
than  that  sum,  and  a  payment  to  plaintiff  of 
f  196,  and  praying  judgment  for  tSOi,  is  defect- 
ive in  not  aUegtng  that  the  action  is  for  viola- 
tion of  instructions,  and  for  damages  caused 
thereby.— Monka  v.  Bruoe,  (City  Xx  N.  Y.) 
419.. 

PEINCIPAL   AND    SUEETY. 

See,  also,  Bcndt;  OxuiraMy. 

Liability  of  surety. 

1.  A  bond  recited  that  "If  the  above  bound- 
en,  [principal,]  who  has  been  appointed  clerk 
of  s^d  Union  Dime  Savings  Bank,    •   •    • 
shall  faithfully  and  honestly  discharge  his  du- 
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ties  as  snoh  clerk,  or  in  whatever  capacity  he 
may  serve  said  bank,  and  shall  faithfully  ap- 
ply and  acoount  for  all  such  moneys,  fimos, 
valuables,  and  property  which  may  oomo  into 
his  hands,  or  under  his  control,  as  such  clerk, 
then  this  obligation  to  be  void, "  etc  Held, 
that  the  sureties  were  liable  for  defalcations 
of  the  principal  in  his  oapaoity  aa  teUer,  to 
which  position  he  was  subsequently  appointed. 
Bradt,  J.,  dissenting.— tJnion  Dime  Sav.  Inst, 
V.  Neppert,  (Sup.)  797. 
When  relationship  exists. 

2.  Plaintiff  had  sold  goods  to  defendant's 
husband,  in  whose  name  the  business  was 
carried  on,  but  refused  to  let  the  husband 
have  more  credit;  whereupon  the  husband 
told  plaintiff  that  he  would  give  "the  best  se- 
curity, "  and  sent  for  defendant,  who  stat«d  to 
plaintiff  that  she  was  mhning  the  business; 
that  it  belonged  to  her;  and  that  she  would 
pay  tor  all  the  g^oods  plaintiff  would  leave  at 
the  shop.  Held,  that  the  agreement  was  not 
one  of  suretyship,  but  a  posluve  assertion  that 
defendant  was  tue  prlucipaL— Haher  v.  Will- 
son,  (Sup.)  80. 

Probate  Courts. 

Practice,  see  ExeoutorsandAdmlnittfratora, 
80-S3. 

.  Fromissory  Notes. 

Bee  Negotiable  Instruments. 

Publication. 

Service  by  pablioation,  see  Writs,  1. 

Public  Policy. 

See  Contracts,  8;  Corporations,  8. 

•  RAILROAD  COMPANIES. 

Bee,  also,  Carriers;  Eminent  Domain;  Mas- 
ter and  Servant;  Horse  and  Street  Bail- 
roads. 

Mutual  agreements  to  use  tracks,  see  Assign- 
ment, 1. 

Construction  of  road. 

1.  Where  it  appears  that  the  cost  of  build- 
ing branch  lines  and  bridges,  as  proposed  by 
tho  directors,  in  violation  of  a  contract  with 
other  roads,  would  amount  to  millions  of  dol- 
lars, and  that  no  immediate  or  prospective  ad- 
vantage, but  on  the  contrary  serious  loss, 
would  result  to  the  oonapany,  equity  will  en- 

i'oin  such  action  at  the  suit  of  stockholders. — 
ves  V.  Smith,  (Sup.)  645. 

3.  A  railroad  company  which  has  succeed- 
ed to  the  rights  and  property  of  another  com- 
pany may  be  compelled  to  restore  to  the  orig- 
inal channel  waters  of  a  stream  diverted  by 
that  company  forpurposes  of  construotion. — 
Lefurgy  v.  New  York  &  N.  R.  C!o.,  (Sup.)  803. 
Munioipal  aid. 

8.  Though  an  issue  of  bonds  by  a  town  in 
aid  of  a  rulroad  company  has  l>een  adjudged 
invalid  by  the  court  of  appeals,  yet,  some  of 


the  bonds  having  been  aoU,  and  held  valid  in 
the  hands  of  the  purchasers  by  the  mpreiae 
court  of  the  United  States,  the  town  is  etti- 
tled  to  the  benefit  of  Laws  1869,  o.  907,  S  4,  as 
amended  by  Laws  1871,  a  383,  which  provides 
that  "all  taxes,  except  school  and  road  taxes, 
collected  "  by  a  town  from  a  railroad,  in  aid  of 
which  it  has  issued  bonds,  shall  be  paid  into 
a  sinking  fund,  for  the  benefit  of  the  Unrn, 
by  the  county  treasurer,  and  the  town  may 
recover,  to  be  paid  into  we  sinking  fand,  the 
amount  of  aucn  taxes  diverted  to  otiier  nses. 
— Strough  V.  Board  of  Superviaots,  (Sup.)  110. 

Iiease. 

4.  A  railroad  lease  provided  that  the  lessor 
would  issue  its  bonds  or  stock  for  the  payment 
of  all  work  which  the  lessee  might  desira  to 
have  done,  "the  cost  of  which  is  chargeable 
to  construction  account. "  When  the  lease 
was  made,  there  was  a  trestle  at  one  point  of 
the  road,  which  the  lessee  subsequently  filled 
with  an  embankment,  and  the  lessor  issued  its 
bonds  for  the  cost.  Held,  that  such  filling 
was  not  in  the  nature  of  repairs  by  the  lessee, 
but  was  the  construction  of  a  portion  of  the 
lessor's  road. — Miller  v.  New  York,  L.  &  W. 
Ry.  Co.,  (Super.  Ct.  Buf.)  246. 

6.  For  damages  to  adjoining  land,  resulting 
from  the  nature  of  an  embankment  construct- 
ed by  the  lessee,  and  not  from  lack  of  caie  by 
the  lessee  in  its  construction,  the  lessor  is  li- 
able, under  a  lease  providing  that  the  lessor 
would  pay  for  all  work  which  the  lessee  might 
desire  to  have  done,  whose  cost  was  chaise- 
able  to  the  construction  account. — Id. 

6.  Where  a  proposed  "joint  lease"  between 
four  railroad  companies  was  executed  by 
three,  and  the  fourth  company  refused  to  ex- 
ecute it,  whereupon  two  of  the  others  re- 
tracted, equity  vml  not  compel  the  fourth  com- 
pany, at  the  suit  of  its  stookholders,  to  exe- 
cute the  lease  so  rendered  a  nullity  by  the  act 
of  the  rescinding  companies. — ^Ives  v.  Smith, 
(Sup.)  645. 

Consolidation. 

7.  Laws  N.  Y.  1869,  c.  917,  (  6i  authorizing 
the  consolidation  of  railroad  companies,  and 
providing  that  all  debts  and  liabilities  of  either 
company,  except  mortgages,  shall  attach  to 
the  new  corporation,  and  be  enforced  against 
it  and  its  property,  to  the  same  extent  as  if 
created  by  it,  allow  an  action  against  the  new 
company,  on  bonds  and  coupons  of  one  of  the 
former  companies,  though  they  are  secured  by 
a  mortgage  on  the  property  of  the  original 
debtor  corporation.— Polhemus  v.  Flb^urg 
R.  Co.,  (Sup.)  827. 

8.  Under  Laws  N.  T.  1869,  o.  917, 1 5,  antbor- 
izing  the  consolidation  of  raUrbad  oompanies, 
and  providing  that  all  debts  and  liabilities  of 
either  company,  except  mortgages,  shall  at- 
tach to  the  new  corporation,  and  be  enforced 
against  it  and  its  property  as  if  created  by  it, 
an  action  will  not  lie  against  the  new  com- 
pany on  interest  coupons  of  the  bonds  of  one 
of  the  old  companies,  if  they  are  secured  by  a 
mortgage  on  tneproperty  of  the  original  debv 
or.  Learnbd,  F.  J.,  dlssenting.-^anee  t. 
Fltohburg  K.  Ca,  (Sup.)  1B6. 

Taxation. 

9.  In  a  proceedip j:  to  rednoe  an  ■iiiiihiiiihiiii 
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of  »  railroad,  the  Judge  considered  its  net 
earnings  in  estimating  its  earning  capacity, 
and  referred  to  a  case  in  which  net  earnings 
were  considered,  and  In  which  no  deduction 
was  made,  in  ascertaining  them,  for  interest 
on  mortgages.  The  railroad  company  did  not 
contend  that  Interest  on  mortgages  should  be 
deducted  in  ascertaining  net  earnings,  but 
only  insisted  on  deductions  for  taxes  and  op- 
erating expenses,  the  latter  including  all  out- 
go except  new  construction  or  extension,  new 
equipments,  interest,  and  taxes.  Held,  that 
it  cannot  be  objected  that  net  earnings,  as 
considered  by  the  judge,  were  asoertained  by 
deducting  interest  on  mortgages. — People  t. 
Haren,  (Sup.)  86. 

10.  An  estimate  of  the  earning  capacity  may 
be  extended  over  several  years,  and  the  value 
BO  established  will  not  be  set  aside  on  affidavits 
based  on  the  earnings  of  a  single  year,  show- 
ing a  higher  value.— Id. 

1 1.  The  prioe  specified  in  articles  of  consol- 
idation of  the  road  in  question  with  another 
may  be  considered  as  snowing  a  possible  in- 
crease in  value,  but  is  properly  regarded  as 
not  controlling. — Id. 

12.  Where  the  company  appears,  on  griev- 
ance day,  before  the  assessors,  and  presents 
an  extract  from  a  decision  in  a  similar  case 
by  a  justice  of  the  supreme  conrt,  on  the  sub- 
ject of  railroad  earnings,  it  Is  a  breach  of  duty 
by  the  assessors  to  disregard  It,  and  they  are 
chargeable,  personally,  with  costs  of  an  ap- 
peal from  an  order  reducing  the  valuation 
fixed  by  them. — Id, 

Accident  at  crossing. 

13.  Where  plalntltt  and  his  witnesses  testi- 
fy that  BO  bell  was  rung  or  whistle  sounded 
by  defendant's  train  as  it  approached  the 
crossing,  some  of  the  witnesses  listening  for 
such  signals,  and  others  being  In  a  position 
where  they  would  or  might  have  heard  them, 
while  defendant's  witnesses,  employes  on  the 
train,  and  others,  testify  that  the  bell  was 
rung,  the  question  of  defendant's  negligence 
is  for  the  jury. — CampbeUv.  New  York  Cent. 
&  H.  B.  R.  Co.,  (Sup.)  694. 

14.  Plaintiff  testified  that  he  was  endeav- 
oring to  prevent  a  cow  from  crossing  the 
tracli,  and  bis  attention  was  somewhat  en- 
gaged in  that  effort;  that  he  looked  and  list- 
ened before  going  upon  the  track,  but  heard 
no  signal;  that  an  engine  was  near  the  cross- 
ing, the  escaping  steam  from  which  totally 

Brevented  his  seeing  the  approaching  train, 
cf  endant's  evidence  was  that  plaintiff  either 
heedlessly  ran  upon  the  track  without  look- 
ing, listening,  or  adopting*  any  other  means 
to  discover  the  train,  or  that,  seeing  it,  he 
recklessly  attempted  to  cross  before  It.  Held, 
that  the  question  of  contributory  negligence 
was  properly  submitted  to  the  jury. — Id.* 

15.  Where  one,  in  approaching  a  railroad 
crossing,  drives  slowly,  and  listens  for  a  train, 
he  is  not,  as  matter  of  law,  guilty  of  contrib- 
ntory  negligence  because  the  track  Is  open  to 
his  Tiaion  for  200  feet,  and  he  does  not  see  an 
approaching  train  until  it  is  within  100  feet 
from  him,  Its  speed  being  such  that  it  passes 
the  100  feet  in  three  seconds. — Kain  v.  New 
York  &  N.  E.  R.  Co.,  (Sup.)  811.* 

16.  Evidence  that  a  gate  across  an  avenue 


which  defendant's  railroad  track  crossed  di- 
agonally, which  was  shut  when  trains  wer» 
crossing,  was  raised  by  defendant's  flag-man; 
that  no  signal  was  given  from  the  approach- 
ing train,  as  required  by  statute;  that  th» 
view  of  the  train  was  obstruoted;  and  that 
the  flag-man  did  nothing  except  swing  a  safe- 
ty signal, — will  sustain  a  verdict  for  plaintiff, 
in  an  pcition  for  negligently  killing  his  intes- 
tate at  the  crossing.— Fitzgerald  v.  Long  Isl- 
and R.  Ca,  (Sup.)  a30.» 

17.  The  absence  of  the  gate  may  be  stated 
to  the  jury  as  bearing  on  the  question  of  con- 
tributory negligence,  either  by  reading  an  ex- 
tract from  an  opinion  on  a  former  appeal,  or 
by  oral  statements.— Id. 

18.  In  an  action  for  injuries  sustained  at » 
railroad  crossing,  a  refusal  to  charge  that 
plaintiff  was  bound  to  use  extra  precaution 
and  vigilance  in  approaching  the  crossing  i» 
not  error.— Kain  v.  New  York  &  N.  B.  B.  Ca» 
(Sup.)  811.» 

Beal-Estate  Agents. 
See  FadonandBrcken,  B-9. 

Seodrds. 

On  i^ipeal,  see  Appeal.  15. 

Redemption. 

From  tax  sale,  see  Taxaiion,  11. 

BEFEBENCE. 

Issues  and  findings,  see  Trover  and  Cowoer^ 
sUm,7. 

Attorney's  services. 

1.  An  order  of  reference  will  not  be  mad» 
in  an  action  by  an  attorney  foraervioes,  where 
it  appears  that  expert  testimony  as  to  the 
value  of  the  services  will  be  necessary,  and 
the  value  of  the  services  as  a  whole  can  be 
testified  to,  so  that  It  will  not  be  necessary  to 

Srove  the  value  of  the  services  rendered  each, 
ay.— Watson  ▼.  Cooley,  (Super.  Ct  N.  Y.) 
211. 

Fraotioe. 

2.  (General  rule  of  practice  90,  requiring  the 
testimony  to  be  signed  by  the  witnesses  "in 
references  other  than  for  the  trial  of  the  is- 
sues in  an  action,  orfor  oomputing  the  amount 
due  In  foreclosure  cases, "  does  not  apply  to 
the  statutory  proceeding  before  a  referee  to 
settle  the  accounts  of  an  assignee  for  the  ben- 
efit of  creditors.— In  re  Hams'  Estate,  (Sup.) 
621. 

8.  A  referee  need  not  make  express  findings 
on  the  issues  presented,  unless  requests  are 
submitted  for  that  purpose,  as  provided  by 
Code  Ciyll  Proa  N.  T.  i  1023.  — Hanley  r. 
Crowe,  (Sup.)  164. 

Beformation  of  Instruments. 

Bee  Ecpiitu,  8,  4. 
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KBFOBMATOBIES. 

Dvrftltute  children. 

1.  Laws  K.  Y.  1864,  o.  884,  to  create  a  ao- 
cieiT  for  the  protection  of  destitnto  Roman 
CataoUo  children,  and  amendments,  provide 
fortbe  oommitmentof  such  children,  between 
the  ages  of  7  and  14  years,  and  require  that 
the  magistrate  be  satisfled  of  the  facts  au- 
thorizing such  commitment,  and  that,  on  com- 
mitment to  the  house  of  reception,  notice  be 

?'iven  to  the  father.  Unless  the  child  is  taken 
rom  the  house  of  reception  in  the  manner 
provided  within  20  days,  it  is  to  be  flnally 
committed.  If  within  such  time  It  is  proved 
that  the  child  is  not  of  Roman  Catholio  parent- 
age, or  is  not  guilty  of  the  offense  charged, 
or  if  certain  other  facts  are  proved,  the  mag- 
istrate must  order  that  it  be  surrendered. 
Beld  that,  unless  such  notice  is  given  to  the 
father  of  the  child,  there  is  no  jurisdiction  to 
make  the  final  commitment  to  the  care  of  the 
society.— People  v.  Baker,  (Super  CU  Buf.) 
eS6. 

2.  The  act  having  prescribed  a  form  for  the 
commitment  wliich  sets  out  jurisdictional 
facts,  a  commitment  which  fails  to  recite  ju- 
risdictional facts  is  unauthorized. — Id. 

8.  The  mere  aliegatiAn  tliat  the  child  is  held 
by  virtue  of  a  judgment,  no  judgment  or  ju- 
risdictional facts  being  shown,  will  not  au- 
thorize its  detention. — ^Id. 

Release  and  Discharge. 

Of  guarantor,  see  Ouaramty,  8. 

BELiaiOTJS  SOCIETIES. 

Bight  of  interment. 

Whether  a  person  died  In  the  faith  of  the 
Roman  Catholic  Church,  so  as  to  be  entitled 
to  interment  in  a  Roman  Catholic  cemetery,  is 
not  a  question  within  the  jurisdiction  of  the 
civil  courte,  but  must  be  decided  hy  the  eccle- 
siastical authorities.— McGuire  v.  Trustees  of 
at.  Patrick's  Cathedral,  (Sup.)  781. 

Bes  Acyudicata. 

See  Judgment,  7-18. 

SAIiB. 

See,  also.  Frauds,  Statute  of. 
Misrepresentations  by  seller,  see  Dwelt. 
Tax  sales,  see  Taxation,  11. 
Under  execution,  see  Execution,  5-7. 

order  of  court,  see  ExeeiUora  and  Ad- 

TnlnUtrators,  22-25. 

Warranty. 

1.  Plaintiff  made  tiles  for  defendants  under 
a  contract  that  they  were  to  be  sltillfuUy 
made,  and  of  the  best  materials,  and  v^th 
knowledge  that  they  were  to  lie  subjected  to 
the  greatest  heat,  and  that  great  damage 
would  result  if  they  proved  defective.  The 
tiles,  being  unskiUfully  made,  and  of  inferior 
materials,  soon  melted  in  defendants'  furnace. 


Held,  that  the  defects  being  latent,  the  im- 

Elied  warranty  that  the  tiles  were  reasonably 
t  for  the  purpose  for  which  they  were  mada 
survived  the  acceptence,  and  constituted  a 
good  defense  and  counter-cl^m  to  an  action 
for  the  price.- Weber  v.Demuth,  (City  Ct.  N. 
Y.)  658.» 

2.  In  a  contract  to  supply  a  factor  with  har- 
vesting machines  of  a  certain  manufacture,  to 
be  sold  in  territory  granted  to  the  fai:tor, 
there  is  an  implied  warranty  that  ail  the  ma- 
chines will  be  reasonably  fit  for  the  purpo^ 
for  which  theyare  Intended,  ofgood  material, 
and  salable.— William  Anson  Wood  Howard 
Reaper  Co.  v.  Thayer,  (Sup.)  465.» 

8.  Where  goods  ordered  to  be  mannfactiired 
are  delivered  to  the  purohaser,  who  withoat 
examination  sells  them  to  others,  and  there  is 
no  collateral  warranty  or  agreement  as  to  t  ha 
quality,  the  purchaser  cannot  recover  dam- 
ages on  the  ground  that  the  goods  were  un- 
merchantable.—Wallace  V.  Blake,  (C.  P.  K. 
Y.)  934. 

4.  The  sale  of  personal  property  implies  a 
warranty  of  title  In  the  seller. — Smith  v.  Bug- 
gies, (Sup.)  339.* 

6  The  measure  of  damages  for  breach  of 
warranty  in  the  sale  of  dressed  hogs  is  tha 
difference  between  their  value  as  represented 
and  their  actual  value,  and  the  buyer  need 
not  make  an  effort  to  sell  the  meat  as  fiisi- 
class,  to  save  himself  from  loss. — Hunt  v.  Van 
Deusen,  (Sup.)  75. 

Action  for  price. 

6.  In  an  action  for  tlia  price  of  printing  and 
binding  certain  books,  the  pleadings  did  not 
allege  that  the  work  was  to  equal  a  sample, 
defendant  testified  that  be  had  furnished  no 
sample,  and  the  case  was  tried  on  the  iheorv 
that  there  was  none.  By  the  written  contract 
plaintiff  agreed  to  bind  the  books  "like  tha 
sample  furnished."  The  referee  found  tiial 
plaintiff  had  performed  his  contraot,  bat  llii.; 
the  books  were  defectively  bound,  but  not 
that  they  were  inferior  to  any  sample.  Hr:  I  d, 
that  the  finding  of  compliance  with  the  cos- 
tract  was  not  opposed  to  the  evidence. — Blot- 
stein  V.  Stnder,  (Super.  Ct.  Buf.)  1. 

7.  The  finding  that  the  books  were  defect- 
ively bound,  which  diminished  their  value,  ii 
not  necessarily  inconsistent  with  findings  ttiat 
plaintiff  had  complied  with  his  contract,  ai:d 
the  finding  that  the  bindings  were  f  airiy  gk.K>i 
and  merchantable,  as  the  defects  might  huva 
been  so  slight  that  the  contraot  was  compiled 
with,  which,  under  the  pleadings,  would  Da 
done  by  furnishing  books  of  medium  qualitr, 
suitable  for  the  purpose  intended. — Id. 

8.  There  is  no  evidence  to  sustain  a  defect 
in  an  action  for  the  price  of  yam  sold,  tr:^-. 
the  yam  was  unsound  and  nnmerchaniab.e, 
when  it  is  simply  shown  that  other  yam  th.i3 
that  in  suit,  purchased  from  plaintiff  b?  ot<- 
fendant,  was  defective,  and  It  is  nttcertr,iii 
whether  the  defect  was  inherent  in  the  vara 
at  the  Ume  of  its  delivery.— Wallace  v.  Blafa, 
(C.  P.  N.  Y.)  984 

0.  The  recovery  by  a  seller  for  atorage  of 
goods  for  purcluwers  must  be  limited  to  rea- 
sonable warehouse  charges,  nai  it  is  error  m 
permit  plaintiff  to  testify  as  to  Uie  value  ot 
the  room  occupied  by  thegx>ods  Inhia  building, 
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which  is  not  a  warehouse,  and  the  error  is  not 
cored  by  an  Instruction  that  plaintiff  could  re- 
cover only  what  a  warehouseman  would  re- 
cover for  like  services,  the  jury  being  further 
told  that  they  might  accept,  as  to  the  value  of 
the  storage,  plaintiff's  evidence  or  the  evi- 
dence of  warehousemen  called  by  defendants. 
— Dreyfuss  v.  Foster,  (City  Ct.  N.  Y.)  64. 

10.  Plaintiff,  who  hod  sold  goods  to  defend- 
ant's husband,  in  whose  name  the  business 
was  carried  on,  refused  to  give  him  further 
credit,  whereupon  defendant  stated  to  plain- 
tilT  that  she  was  running  the  business,  that  it 
belonged  to  her,  and  that  she  would  pay  for 
all  the  goods  plaintiff  would  leave  at  the  shop. 
In  an  action  against  defendant  for  the  goods 
so  delivered,  held,  that  evidence  that  at  other 
times,  when  defendant  carried  on  the  business 
through  her  husband  as  asent,  the  bank  ao- 
co\int  and  checks  were  in  ner  name,  had  no 
tendency  to  show  that  at  the  time  in  contro- 
versy he  was  not  her  agent,  and  was  properly 
excluded. — ^Maher  v.  Willson,  (Sup.)  80. 

11.  Evidence  that  plaintiff  had  been  told, 
prior  to  bis  conversation  with  defendant,  that 
her  husband  was  irresponsible,  could  not  af- 
fect her  liability,  and  was  harmless — Id. 

12.  A  question  whether  defendant  had  cred- 
it or  money  was  properly  excluded,  as  imma- 
terial to  the  issue  of  ner  liability. — Id. 

18.  It  was  not  error  to  permit  plaintiff  to 
testify  on  whose  credit  he  sold  the  goods.  It 
teaded  to  show  his  belief  in  defendant's  state- 
ment that  the  business  was  hers. — ^Id. 

14.  The  court  properly  refused  to  charge 
that  the  acceptance  of  the  husband's  check 
was  presomptive  avidence  that  the  credit  was 
given  to  him. — ^Id. 

15.  FlaintifL  a  dress -maker,  furnished 
dresses  to  defendant,  an  actress,  then  in  the 
employ  of  B.,  a  manager.  Plaintiff's  agent 
thereafter  accepted  B.'s  note  for  the  amount, 
and  gave  him  a  bill  acknowledging  the  receipt 
of  the  note  in  settlement.  The  note  was  pro- 
tested. The  evidence  was  conflicting  as  to 
whether  credit  was  originally  given  to  de- 
fendant or  B.  The  jury  found  for  defendant. 
Seld,  that  this  Implied  a  finding  that  credit 
was  given  to  B. ;  and.  that  being  so,  the  fact 
that  he  gave  the  note  was  only  material  as  a 
circumstance  supporting  that  finding,  and, 
the  question  being  one  of  fact,  a  new  trial  was 
properly  refused. — Danzig  v.  Abbey,  (City  Ct 

16.  In  an  action  for  refusal  to  accept  goods 
sold,  plaintiff  cannot  recover  for  storage  of 
the  goods.— Dieylass  v.  Foster,  (City  (Ju  N. 
Y.)54. 

17.  Judgment  on  the  pleadings  In  such  ac- 
tion, for  the  price  of  the  goods,  set  forth  as 
Items  of  damage,  and  payment  thereof  by  de- 
fendants, does  not  preclude  them  from  resist- 
ing reoovery  for  storage. — Id. 

Fraud. 

18.  Inanactionforthepriceof  goods,  where 
defendant  alleges  that  the  goods  were  bought 
on  a  credit  not  yet  expired,  which  pluintltfs 
admit,  bnt  giye  evidence  to  show  that  at  the 
time  of  the  sale  defendant  was  insolvent,  and 
bad  no  intention  of  paying  for  the  goods,  It  is 
error  to  dismiss  the  complalnU— Eppens  v. 
McG^8«^  laty  Ct  N.  Y.)  218. 


10.  Where  plaintiffs  admit  that  the  goods 
sued  on  were  bought  on  a  credit  not  yet  ex- 
pired, defendant's  insolvency  at  the  time  of 
sale,  and  fraud  in  the  purchase,  may  be  proved 
without  averring  them  in  the  complsdnt,  no 
arrest  being  asked  for. — Id. 

Remedies  of  purchaser. 

20.  In  an  action  by  the  purchaser  against 
the  seller  of  a  horse,  for  failure  of  title,  the 
horse  having  been  seized  under  a  mortgage 
executed  by  K.,  defendant  alleged  that  K.  was 
plaintiff's  partner  and  agent  in  the  purchase, 
and  bound  him  by  his  knowledge  of  the  mort- 
gage.   Plaintiff  testified  that  while  K.  was 

S resent,  and  assisted  in  the  negotiation,  he 
id  so  only  as  plaintiff's  adviser,  and  that 
the  purchase  was  solely  for  plaintiff's  benefit 
In  this  he  was  corroborated  by  the  purchase- 
money  receipts.  He  also  stated  that  he  after- 
wards sold  a  half  interest  in  the  horse  to  £.'8 
wife,  but  took  it  back  when  the  title  was  ques- 
tioned. Defendant  testified  that  the  sale  was 
made  to  both  plaintiff  and  K.  The  latter  cor- 
roborated defendant,  and  stated  that  after 
the  seizure  was  threatened  plaintiff  pur- 
chased his  half  interest,  and  agreed  to  assimie 
the  mortgage.  Held,  that  the  evidence  sup- 
ported a  verdict  for  plaintiff. — Smith  v.  Rug- 
glea,  ^up.)  829. 

21.  Plaintiff  bought  two  "flying  bridges" 
from  defendant  on  premises  leased  by  the  lat- 
ter for  a  term  expiring  February  1st,  agree- 
ing to  remove  them  by  that  time.  He  b^gan 
the  work  January  26th,  and  had  done  very 
little;  when  on  the  28th  defendant  informed 
him  that,  if  he  did  not  on  that  day  put  men 
enough  at  work  to  remove  them,  he  would 
cause  it  to  be  done  himself.  Plaintiff  not  com- 
plying with  this  notice,  defendant  gave  the 
bridges  to  another  party  on  the  next  day,  who 
completed  the  removal  on  the  30th,  employing 
12  or  15  men  nearly  2  days.  Plaintiff  appeared 
on  the29th,  and  announced  his  ability  and  will- 
ingness to  remove  them  by  February  1st,  if 
necessary.  Held,  that  plaintiff  could  recover 
the  value  of  the  bridges,  as  the  time  for  their 
removal  had  not  expired,  and  defendant  had 
no  right  to  assume  that  plaintiff  would  fail  to 
comply  with  his  contraot — Briggs  ▼.  Ottmann, 
(C.  P.  N.  Y.)  49. 

22.  Plaintiff  having  bought  and  paid  for  the 
bridges,  defendant  had  no  right  to  give  them 
away,  though  plaintiff  was  dilatory  In  remov- 
ing them.— -Id. 

23.  Where  defendant  sent  an  order  to  plain- 
tiff for  the  manufacture  and  shipment  of  yarn, 
a  subsequent  direction  to  await  further  orders 
before  snipment,  a  discontinuance  of  the  spin- 
ning of  the  yam  not  being  directed,  was  not  a 
countermand  of  the  first  order. — Wallace  v. 
Blake  (C.  P.  N.  Y.)  934. 

24.  But  where  the  goods  were  shipped  to 
defendant  against  his  repeated  requests  to  the 
contrary,  plaintiff  cannot  recover  the  packing 
and  shipping  expenses. — ^Id. 

Bona  fide  purchasers. 

26.  Plaintiffs,  according  to  the  custom  of 
the  trade,  well  known  to  defendant  sold  min- 
eral water  in  syphons,  which  were  to  be  re- 
turned when  empty,  and  to  which  they  re- 
tained title,andplaintifi:'snames  were  stamped 
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on  the  Klass  of  each  syphon.  Held,  that  de- 
fendtmt,  who  had  purchased  syphons  from  va- 
rious purties,  was  not  a  bona  fide  purobaaer. 
— Lighte  V.  Finan,  (Sap.)  148. 

SCHOOLS  AND  SCHOOL-DIS- 
TBICTS. 

Contracts. 

A  contract  for  the  oonstractlon  of  a  priyv 
for  a  sohool-distriot  is  not  void  under  Laws  N. 
T.  1887,  c.  538,  providing  that  the  trustee  shall 
furnish  suitable  water-closets  or  privies  for 
the  schools  under  his  charge,  etc.,  oeoausethe 
trustee  consulted  with  the  tax-payers  in  re- 
gard to  the  location  of  the  building,  and  the 
material  out  of  which  it  should  be  built. — 
Bauscher  ▼.  Oronk,  (Sup.)  470. 

SET-OFP  AND   COUNTEB- 
CLAIM. 

When  allowed,  see  Pledge,  4-0. 

When  allowable. 

1.  In  an  action  for  damages  by  driving  de- 
fendant's wagon  against  the  wagon  of  plain- 
tiff, a  counter-claim  for  injuries  in  the  same 
collision  through  plaintiff's  negligence  is 
proper,  under  Code  Civil  Proc  H.  Y.  J  601, 
providing  that  a  "cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
complaint,  as  the  foundation  of  plaintiff's 
claim, "  may  be  the  subject  of  counter-claim. 
— Heigel  v.  Willis,  (8up.)  497.» 

2.  Code  Civil  Proc.  N  Y.  Imposes  no  limit 
on  the  amount  of  a  counter-claim  which  de- 
fendant may  set  up  In  a  justice's  court,  and  it 
cannot  be  objected  that  such  counter-claim 
exceeds  the  amount  of  a  justice's  jurisdiction. 
-Id. 

8.  In  an  action  for  wrongfully  taking  pos- 
session of  notes  belonging  to  plaintiff,  and 
wrongfully  receiving  the  money  thereon,  a 
counter-claim  for  services  rendered  in  collect- 
ing the  notes  Is  proper.— Birch  v.  Hall,  (Sup.) 
747.« 

—  Independent  transactions. 

4.  Complainant  sued  for  servloes  rendered 
defendant  in  leasing  and  selling  certain  prop- 
erty before  1883,  and  for  services  rendered  as 
attorney  at  law  after  such  date,  on  the  re- 
tainer of  defendant  in  a  suit  brought  against 
him.  Held,  that  a  oounter-claim  that  after 
such  retainer  plaintiff  was  a|rain  employed  to 
sell  the  property  mentioned  tn  the  complaint, 
and  was  guilty  of  misconduct  with  regard 
thereto,  oould  not  be  allowed,  it  not  arising 
out  of  the  same  transactions  constituting 
plaintiff's  cause  of  action. — Meeka  t.  Berry, 
(Sup.)  840. 

6.  A  claim  for  damages'  to  the  tenant's 
credit  and  business,  caused  by  putting  a  sign 
"To  Let"  on  the  premises  during  his  occu- 
pancy, cannot  be  set  up  as  a  counter-claim  to 
an  action  for  rent,  as  it  does  not  arise  out  of 
the  contract  or  transaction  sued  on,  nor  Is  It 
connected  with  the  subject  of  the  action,  nor 
is  It  a  cause  of  action  on  contract. — Thorpe  v. 
PhUbln,  (C.  P.N.  Y.)  939.* 


Pleading. 

0.  Where  no  reply  Is  served  aa  allegatioo 
of  a  counter-claim  Is  to  be  taken  as  true, 
under  Code  Civil  Proc  N.  T.  i  MS,  providing 
that  each  materiel  allegation  of  new  matter 
in  the  answer,  not  controverted  by  the  repl;, 
where  a  reply  Is  reouired,  sliall  be  taken  as 
true.— Birch  v.  Hall,  (Sup.)  747. 

7.  Code  CivU  Proc.  N.  Y.  $  495,  provides  that 
a  plaintiff  may  demur  to  a  counter-claim  on 
which  the  defendant  demands  af&nnatire 
judgment,  where  it  appears  on  Its  face  that 
there  is  another  action  pending  between  tha 
same  parties  for  the  same  cause.  Section  514 
provides  that,  where  the  answer  contains  a 
countec-daim,  the  reply  may  set  forth  nev 
matter  constituting  a  defense  to  the  counter 
claim.  Held,  that  a  reply  to  a  oounter-claim, 
demandingaflirmative  judgment,  that  another 
action  was  pending  for  the  same  cause,  such 
fact  not  appearing  on  the  face  of  the  counter- 
claim, was  proper. — Ansorge  v.  Kaiaet,  (Sup.) 
785. 

8.  In  an  action  for  money  had  and  received, 
plaintiff  charged  that  a  common  agent  bad 
turned  over  to  defendant  notes  received  in 

Sayment  for  plaintiff's  goods.  On  a  general 
enlal,  the  parties  stipulated  thatelther  migUt 
read  In  evidence  entries  from  the  other's  ac- 
count in  the  common  agent's  books,  and  from 
these  it  appeared  that  each  had  received  from 
the  agent  notes  given  in  payment  of  the  oth- 
er's goods,  but  wnich  had  received  tiie  larger 
amount  did  not  appear.  Held,  that  under  tha 
stipulation,  defendant  was  entitled  to  have  tha 
case  treated  as  if  he  had  pleaded  a  setoff,  and 
a  judgment  dlsmissinK  the  oompJaSnt  was 
proper.— Ackerman  v.  Cobb  Lime  Co.,  (Sup.) 
893. 

SHEBIFFS  AND  CONSTA- 
BLES. 

Actions  on  bond. 

A  complaint  against  an  nnder-Btaertfl  alien- 
ing that  ne  had  sold  under  mortgage  foreclos- 
ure property  tn  which  plaintiff  was  i]>teresu>d 
as  devisee;  that  defendant,  although  request- 
ed, had  refused  to  pay  to  plaintiff  hia  share  of 
the  surplus;  andthat  the  sheriff  had  assigned 
to  plaintiff  his  interest  In  defendant's  bond  :o 
the  extent  of  the  surplus  so  received  by  de- 
fendant,—is  Insufficient  for  not  alleging  tlsat 
defendant  did  not  pav  the  sniplns  over  to  hit 
prinoipal,  or  bring  It  into  oonrt,  as  the  statu  t« 
directs.— Boylan  v.  HodgUnaon,  (Etiqk)  Sl9. 

SPECIFIC  FEKFOSMANCE. 

Ferformanoe  by  plaintiS 

1.  One  cannot  bo  compelled  to  perform  bl!> 
agreement  to  assign  pro{>erty  on  payment  cf 
a  partictilar  sum  without  proof  that  such  s.'si 
has  been  paid  or  tendered.— Natkmal  O:-:!} 
Meter  Co.  v.  Jackson,  (Super.  Ct.  N.  T.)  s.^i 

Decree. 

2.  In  an  action  agidnst  a  ran  rood  oomnasT 
for  speoiflc  performance  of  covenants  In  a  c<  'V 
veyanoe  of  a  right  of  way  that  the  graii:j« 
would  oonstmct  a  farm  crossing  and  reo.s- 
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Btniot  a  rosd  through  plaintiff's  land  Included 
in  the  grant,  a  decree  directing  construction 
of  the  crossing,  and  giving  pecuniary  dam- 
ages for  failure  to  reconstruct  the  road,  is  a 
proper  exercise  of  equitable  jurisdiction,  and 
no  release  need  be  required  from  plaintiff  on 
payment  of  the  sum  named.— Post  ▼.  West 
Shore  B.  Cki.,  (Sup.)  172. 

8.  A  company  purchasing  the  railroad  pend- 
ing the  action  against  the  original  grantee  to 
eiuoroe  the  covenants  is  chargeable  with  no- 
tice of  the  obligations  of  the  conveyance; 
and,  the  original  grantee  being  insolvent,  the 
decree  of  performance,  and  the  money  judg- 
ment, including  damages  accruing  before  the 
purchase,  is  properly  rendered  against  it,— 

STATUTES. 

See,  also,  Constitutional  Lam, 

Construction. 

1.  The  construcUon  placed  upon  a  statute  of 
a  state  by  its  own  oourta  will  oe  followed  by 
the  courts  of  other  states  in  simillar  oases.- 
Savings  Ass'n  v.  O'Brien,  (Sup.)  764. 

2,  A  general  statute  on  a  special  subject  is 
not  controlled  by  a  village  charter,  which  does 
not  deal  with  the  subject  of  the  act.— In  re 
Water  Commissioners  v.  Clark,  (Sup.)  847. 

8.  In  an  action  in  a  foreign  state  an  aver- 
ment as  to  the  meaning  of  a  statute  as  con- 
strued by  the  courts  of  the  state  of  its  enact- 
ment is  admitted  by  demurrer. — Savings  Ass'n 
T.  O'Brien,  (Sup.)  764. 

Commencement  of  operation. 

4.  Laws  N.  Y.  1888,  a  294,  is  valid,  though 
the  day  designated  therein  for  the  beginning 
of  its  operation  ia  Sunday. — Bloomingdale  v. 
Seligman,  (0.  P.  N.  T.)  m 

Bepeal. 

5.  The  subject-matter  of  act  N.  T.  April  34, 
1865,  relating  to  the  commissioners  of  parks, 
having  been  dealt  with  by  Laws  1874,  c  604, 

E revisions  of  the  former  not  contained  in  the 
titer  will  be  presumed  to  have  been  intention- 
ally omitted.— In  re  Wheelook,  (Sup.)  880;  In 
re  Alexander,  Id.  893. 

STATUTES  CITED  AND  CON- 
STBUED. 

NEW  YORK. 

(^oNSTimnoN. 

Art.  1,  IS  1,  a.  «. 889,580,  808 

Art.8,n  1,8 869,  878 

Art  8,(17. 778 

Art  4. 674 

Art  6,  if  4,6 628,  625 

Art  6,  Sl  6, 10,  26. 869.  579.  670 

Art  12 678 

Cooa  Civn.  Psoobdubs. 

Oh.  4, 1414 860,  852 

Ch.  U,  tit  6,  S  1857 798 

Ch.  16,  Ut  8,  art  2 847 

Ch.  16,  Ut  8,  art  4 847 

Ch.  17,  tit  11,  »  2418,  8481 796,  786 

Ch.  18,  tit  8,  art  3 662 

Ch.  18,  tit  4,  art  & 26 


Ch.  18,  tit  6,  art  8. 668,  860 

Ch.  19,  tit  8,  art  1,  %%  8044,  8046 248 

cm.  19,  tit  8,  art.  2,  %%  3062,3063. 248,  349 

Ch.  19,  tit  8,  art  8,  J  3068 248,  249 

Tit  8,  artl 478 

§S8,8, 14, 15 898,432,  698,694,  754 

SS46,  66 887,662,  808 

\  118 143 

S133 94 

S2S9 752 

SS  263,  267 94,583 

S840 899 

SS  360,  886 251,  723 

S873,»ubd.l 251 

is  882,  888 41,112,6.59 

Is  898,  899 860,351,521 

SS  403,  406, 410, 414, 416.  .59, 60. 112, 559,  5HU,  594 

SS  438,  439 84,798 

S  484,  subd.9. 498 

S495 786 

S  497  (amend.  1877) 843-844 

SS  498,  601.  607,  608,  611,  618,  614,  531,  523... 

41,  65.  865,  856,  417.  498, 
619,^7,748,784, '^,864 

SI  531,  535..... 157,668 

S  537  (247) , 51,355 

SI  5:«,  539,  543,  646 61,  856,  885,  611,  618 

S54'J 123 

«. 567,  568. 860 

SS  620,  638 84,549 

SS  723,  724 4S,  69,  120,  811,  583,  611,  613 

SS  768,  708, 768 142,538 

S779 898,574 

SS  SU6,  818, 830, 829.. ..106, 818, 319, 521, 583, 549, 
669,  570,  700,  759,  818,  819 

SS  834-836 530,554,857 

SS  852,  853,  855 770 

SS  870, 872 681,  6S3 

S915 8,57 

SS  935, 936. a54 

SS  968-971 181,746,  747 

§§983-984 94,895-8'J7 

SS  992,  993,  998,  999 62,  891,  474,495, 

596,  601,  704 

SS  1008, 1032, 1088.. » 165,605,747 

SS1176,  1180 479,588 

S1207 747 

SS  1375,  1279,  1380,  1282,  1283,  1290,  1394, 

1296 110,120,528,664,869 

SS  1801, 1808,  (827,)  1316, 1817 92, 155,  283, 

483,  9«2,  947 

S1326 234 

S1340  (amend.  1888) 623 

SS  1348, 1351, 1866, 1888. 729,  780,  770,  831 

Sl  1386,1883 19,253 

Is  1428, 1436, 1440 268,  627,  703 

81487 123 

SS  1525, 1582, 1587, 1588 24,  544,  830 

SS  1628,  1674,  1678 399,851,881 

S1701 ; 726 

SS  1780-1788, 1784 167,  661,  847-849 

S1798 401,464 

SS  1808,1835-1841 809,638,629,848 

SS  1871, 1879 85,478,784 

«§  1916, 1818, 1925 639,  671,  673,  789 

Is  1942, 1973, 1986 504,  5U5,  847,  848 

SS  3036,  8068,  2067,  2068,  2076,  8076..143,  753,  793 

SS  3131,  8122,  3136,  2126 143,  798 

SS  3386,  8388 6,114,116,241 

Is  3344,  8348,  88«) 114 

§3366 684 

SS  3281,  3888-2886 127,148,688 

SS  2330,  2898 479,861 
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8?  2438,2433 799,770 

$§  2444,  2452,  2460,  2463,  2468 85,  602,  608, 

746,  769,  770 

82476 873 

?S  2481,  2487 431,601,682,668,718 

SJ  •>4'.)6,  2497 662,663 

J  2517 205 

§5  2r).-)3-a555....' 833,834 

S  §  2560,  2561, 2563, 2565,  2573-2575. 283,  3S8, 

446,661 

J  2586 446,  9r)9 

jf§  2U03,  2605,  2606,  2614, 3618, 2628. .93,  194,  195, 

199,  211,  600 

J  2643,  subda.  1,  2 280,281 

SS  2660,  2661,  2668, 8666 460 

SS  3695,  2697,2698 146, 147 

«?  2700, 2701 640 

S  2710  (am«nd.l881) 210 

Sii2715,  2717,2718 97,557,717 

J5  2723,    2728-2731,    2734-2787,    8739-2741, 

2743,2744,  2748 18,27,430,716,717 

JS2749,2750,  2752,  2765,8765 

874,886,659,660,661 

I  2778 ; 286 

12793,  Bubd.  4 661 

«S  2803,  2806-2815,  2822,  2823,  2825, 2837. ... 

26,87,440 

12847. 885 

Is  2862,  2SB9,  2876,  2878. 850,  498,  721,  776 

Is  2885,  2886, 2889. 781,836,837 

Is  2922,  2987 498,  TJ6 

SS  2945,  2949 498,499 

S§  3011,  3013,  8016 868 

§§3053,3057. 245,249,733 

SS  3063,  8068,  8071, 8078 101, 107,  498,  499, 

732,723,869 

JS  8120,  8160,  8191 116,214,948 

SS  8228,  3339,  8284,  8846-3248.  8251,  8368, 

8269, 8372, 8276 21,  22,  214,  674,  628,  629, 

719,  764,  791, 830,  899 
SS  3334,  8848,  8347 888,688,659 

CODB  Cbiminai.  Fboobocbb. 

Ch.  7,  S  811 679 

SS  56,  67,  69 , 608,  679,  680 

SS  375, 276 613 

SS  437,  733,  724,  764 161,  537 

SS  850, 878. 100 

Pknal  Codb. 

illO 811 
16'*,  171  (2  Rev.  St.  marg.  p.  692) 614, 617 
S  179, 180,  188, 184,  188 565 
391 638,663 
S  364,  866,  368 787 

SS  496,  499 813 

SS  528,  586,  718 811,603 

Rbvisbd  SiiLTcras. 

Ft.  1,  Mt.  8,  oh.  13,  S  5 675 

Pt  1,  tit.  3,  ch.  30,  SS  1-4,  6,  13 841,  343 

Pt.  2,  tit.  2,  ch.  1,  art.  8,  §§  45,  55,  57 893 

Ft.  2,  tit.  8,  cli.  6,  art.2,  S27 556 

Pt.  3,  tit.  4,  ch.  8,  art.  8,  (3  Edm.  St  488)..  795 

Pt.  3,  tit.  18,  ch.  8. 482 

Tit.  2,  SS  41. 43 488 

Tit.  5,  S  10 488,491 

Tit- 7,  J  7 '491 

Ch.6,8rt.3,J84 638 

Page 744,  S4 808 

S91(8Bdm.St.4»4).. 795 

Sixth  Bdltion. 
Pt.  1,  ch.  18,  tit.  16, 187 821 


Volume  i. 

Pt  1,  tit  8,  ch.  13,  S§  9, 12 4.S8 

Ch.  11,  p.  337,  SS  1,  2 20« 

Pages  101,  103,  (marg.)  SS  19-16. SiJ9 

Page  122,  S  34. 369 

Page  845,  (marg.)  $  11 3t>9 

Pages  389-391,  SS  1-5,  8, 11, 18. 878,  719 

Page  621,  (marg.)  {  29 878 

Page  719,  8  10 903 

Page724,  S  24 97 

Page  727,  SS  45,  47 97,677 

Page  728,  SS  51,  63,  66. 98,609 

Page  789,  (marg.)  JS  68, 60, 61, 74, 106, 119, 

185. 97,845 

Page  730,  $8  68,  65,  67. 97,  98,  677,  673 

Page  733,  S  87,  subd.  8 97 

Page  734,  SS  9.5, 102 97,  677 

Page  787,  8  124. 6S5 

Page  738,  (marg.)  SS  134, 187 248,  668,  845 

Page739,  8147 671 

Page  743,  8  16. 545 

Page748.  81 6?9 

Page  752,  S6 571 

Page  773,  SS  1,  8 189,  2ti7 

Sixth  Edition. 
Page898, 187 793 

Volume  2. 

Pt  8,  tit  4,  p.  468,88  33,  35 847 

Page82,  85  2,4. 99 

Page84,  S16 96 

Page 89,  839 JWS 

Page95,  |71 480,  7W 

Page  186,  8  8 7S1 

Page  187,  84 44;{ 

Page  139,  8  6 303 

Page  173,  SS  38,  89 478 

Page  318,  8  6 544 

Page488,  S2 545 

Page 534, 1 10..., 726 

Page  610,  81105-108 369 

Third  Edition. 
Page  776, 18 603 

Sixth  Edition. 

Page  1104,844 643 

Page  1115,  8  117. 24 

Page  1121,  81 543 

Page  1133,  816 545 

Page  1135,  817 513 

Seventh  Edition. 

Page  989 489 

Page  1187,  8  6 473 

Voluma  3. 

Pt8,art  8,179 13 

Pages,  8  24 439 

Fifth  Edition. 
Page  718 588 

Sixth  Edition. 
Page  1013,  851 637 

Seventh  Edition. 

Ft  2,  tit  3,  oh.  1,  art  1,  p.  8179,  $40 78 

Pt  2,  tit  4,  ch.  4,  pp.  8256,  8967,  {$  1-8..  88,  73 
Page  2366 IS9 

Smsioh  likm. 

1788,  oh.  5  a  B«v.  Lawa,  p.  tt,  |  Si^ 736 

1802,  oh.  m r..„..... 441 
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tS13,  ch.  eo,  $  8 878 

IbSO,  ch.  277 441 

1B34,  p.  881 187 

1838,  oh.  2B7 604 

1839 188 

lb41,  chs.  85,  50,  288 440,  441 

1842,  ch.  185,  $J  20-33. 841,  842 

1845,  ch.  34S 188,  604 

1848,  ch.  195 231 

18J7. ; 488 

1848,  ch.  40,  $  2.5 784 

1S4S,  ch.  193,  J  1 188 

1848,  Ch.  819  (act  March  28,  1888) 136 

1848 116,407,  935,  944 

1850,  oh.  92,  p.  143 878,  676,  676 

1860,  oh.  m,  S  1 801 

1860,  ch.  824. 899 

1850,847 464 

1854,  ch.  870,  S  8 268 

1857,  oh.  844, 1 6 116 

1857,  ch.  888,  S  1 441 

1867,  ch.  456 886 

1857,  oh.  628, 1 16  (Amend.  Laws  1877,  ch. 
430) '.....926-928 

1857,  oh.  639 441,  462 

1858,  ch.  814. 886,  627 

1858,  ch.  888 889 

1860,  ch.  860 188 

1863,  oh.  868,  SS  62,64. 874,  877,  879,  896 

1864,  ch.  811 888 

1864,  oh.  864,  {{12-14. 687-689 

1864,  oh,  678 19 

1865,  April  24 891 

1865,  ch.  881  (aot  April  12, 1866) 891,  892 

1866,  ch.  201 488 

1867,  ch.  960 408 

1868,  ch.  818,  tdt.  6,  Jl 281 

1868,  ch.  891  (1  Seas.  Laws  1809,  p.  18)....  687 

1869,  ch.  188, 11. 841,242 

1869,  oh.  856,  IS. 408 

1869,  oh.  907, 1 4. 110-112 

1869,  ch.  917,  is  4,  8. 166,838 

1870,  Mar  6  (Laws  1870,  ohs.  717, 741;  Old 
Code,  1$  78-81, 101) 648,671 

1870,  oh.  176, 1 8 927 

1870,  ch.  717 645,546 

1871,  ch.  288 Ul,  112 

1871,  oh.  461 144 

1871,  oh.  695,  I  5 46S 

1871 80 

1872,  ch.  384,  J  10. 844 

1872,  ch.  476 480 

1872,  ch.  680 888 

1873,  ch.  427 480 

1873,  ch.  489 851 

1878,  ch.  549 888,927 

1873,  ch.  787,  {  8 IH.  178 

1878,  ch.  863,  tit.  8,  $  7 824 

1874,  ch.  446,  tiL  1,  arL  2,  ft  1, 2,  6,  8,  9, 11, 

83 221,223,339,841-848,846,847 

1874,  ch.  604 891 

1874,  ch.  656. 669,070,671 

1875,  ch.  27 758 

1875,  ch.  181,  SS  5,  6,  21 848,849 

1875,  ch.  249,  $1 1-8 80 

1876,  ch.  611 184,188,941,944 

1876,  H  18,  81 808,800 

1 875  295 

:876,ohi  "196,*  II  ¥,'  9'(Lnra  VK,'  <^'  SBOJ 

IS) .; .887 

1877,  oh.  410,  p.  468 682 

877,  ch.  417 854 

:877,  ch.  466  (Amend.  Laws  U78,  eh.  818)  623 

V.3lI.Y.B. — 66 


1878,  cK  153 719 

1878,  oh.  299 681 

1879,  ch.  890 679 

1879,  ch.  eao,  I  or 223 

1880;oh.86... 853 

1880,  ch.  246 560 

1880,  ch.  268 885 

1880,  oh.  275, 111,2,  9, 11 48&491 

1880,  Ch.3a0. 441 

1880,  oh.688. 681 

1880.  oh.  542 788,737 

1880,  ch.  650, 1 12. 889 

1881,  oh.80 783 

1881,  oh.  122 608 

1881,  oh.  861,11 8, 0, 7. 46, 788, 787-741 

1881  ch.531.."....V. 181 

1881,ch.68L ...888,889 

1881,  oh.68a. 86i 

1883,  oh.  410,  II 778, 817, 832, 841,  857,  897. . 

1882,  oh.  410,  {{  1393, 1858,  8143 115 

1882, 11  8-6,  837,  831,  828,  990,  1882,  1841, 

1866, 1883-1884.  .167-169,  636-629, 535,  655,  891 

1888,  April  27, 14. 436,43* 

1888,  ch.  118. 331 

1888,  oh.  114. 888,289 

1888,oh.229. 889- 

1888,  oh.  248,  Ut  4,  I  8 837 

1888,  oh.  899,  1 119,  subd.  18. 86,  87 

1888,oh.  8S4 665,873 

1888, 1  8  (amend,  act  1884, 1 8) 878 

1884,  oh.  46. 668 

1884,  oh.  141,11. 468 

1884,0h.816. 803- 

1884,oh.367. 40» 

1884,  oh.  410 665,872 

1884  779 

1888,  ot"i68,'*H8,'7.*.'.!*..'.V.V.V.V.V.V.VaS>4, 825 

1886,  oh.  183,  y  8, 14 680 

1886,  Oh.  211, 1 0,  snhd.  5 84S 

1885,  oh.  270 828, 89» 

1885,  oh.  842,  II 1,  6,  0,  8-10, 20. ...  .849-352,  7$5 
1885,  ch.  488 184,882 

1885,  oh.  499. 777-779 

1886,  oh.  601 788,741 

1885,111,4,6,10,17,84 882-886,938 

1886 186,160,870 

1886,  oh.  814 628 

1886,  oh.  882 861 

1886,  oh.  060. 1 8. _,.  14» 

1880 Jili  129 

1887,  Jane  26 180 

1887,  ch.  289 768 

1887,  oh.  464, 18. 888,628,625 

1887,  oh.  830. 618 

1887,  oh.  638 473 

1887,  ch.  678 780 

1887,  oh.  718,  li  1,  4, 18. 17, 19 186,  388,  383 

1887,  ch.  716, 111,8,4,7 777-781 

1888,  oh.  218 827 

1888,  oh.  894  (act  1877,  ||  8, 87) 848, 844 

1888,  Ch.  507 /.... 77 

1888,  oh.  686 447 

STOOK  AND  FBODT70B  EX- 
CHAXGES. 

FnmlBhliig  qaotatlons. 

L  The  New  York  Stock  Ezchange,  whidk 
1b  a  volantar/  assoeiatlon  organised  for  the 
purpose  of  afFordlng  facilities  to  Its  member* 
for  the  transaction  at  thedr  bnsiness  as  bro- 
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lien  In  stocks  and  secorlties,  and  a  convenient 
exchange  forthe  conductof  such  transactions, 
performs  no  publio  service,  and  is  charged 
"With  no  public  duty;  and,  the  business  trans- 
actions, on  Its  floor  being  exclusively  those 
of  the  Individual  members,  they  have  the 
same  immunity  from  public  inspection  as 
exists  in  other  branches  of  mercantile  bnsi* 
ness ;  and  the  exchange  may  refuse  to  furnish 
Information  as  to  such  transactions  to  such 
persons  or  companies  as  it  sees  fit,  though  for 
many  years  it  has  permitted  persons  not 
members  to  have  access  to  its  floor  and  gather 
reports  of  its  transactions  to  be  distributed  as 
news. — Wilson  v.  Commercial  Telegram  Co. 
(Sup.)  633. 

2.  TheConsoltdated  Stock  ft  Petrolenm  Ex- 
change in  its  complaint  against  the  New  York 
Stock  Exchange  alleged  that  the  same  class  of 
securities  are  dealt  in  in  both  exchanges; 
that  the  defendant  exchange,  by  reason  of  its 
high  business  character,  and  the  great  amount 
of  ouslnesB  done  on  its  floor,  fixes  the  marlcet 
value  for  such  securities  ;■  that  members  of  the 
plaintiff  exobange  cannot  buy  or  sell  such  se- 
curities for  their  customers  on  the  floor  of 
their  exchange  unless  informed  of  the  prices 
ruling  In  the  defendant  exchange;  and,  unless 
they  have  means  of  ascertaining  snoh  prices, 
the  value  of  membership  in  the  plaintiff  ex- 
change wlllbelargely  depreciated.  Held,  that 
the  defendant  exchange  could  not  be  enjoined 
from  excluding  from  Its  floor  a  telegraph 
company  furnishing  the  desired  Information 
to  the  plaintiff  exchange.— Id. 

SUBBOOATION. 

To  rights  of  creditor. 

Wairehousemen  who  have  guarantied  the 
payment  of  loans  secured  by  the  owner  on  a 
pledge  of  the  goods  stored,  are  subrogated,  on 
paying  those  loans,  to  the  rights  of  the 
^edgeea.— Kllpatrlck  v.  Dean,  (City  Ct  N. 

SUBSCEIPTION. 

Validity. 

A  subscription  made  towards  a  fund  for  a 
church,  on  condition  that  the  fund  should 
amount  to  a  certain  sum,  is  not  binding, 
where  some  of  the  subscriptions  necessary  to 
make  up  the  sum  were  made  by  unincorpo- 
rated societies,  such  as  the  Ladies'  Aid  Socie- 
ty, through  their  president,  who  had  no  pow- 
er to  bind  them.— Twenty-Third  St.  Baptist 
Church  v.  Cornwall,  (Super.  Ct.  N.  Y.)  51. 


SeelTHt*. 


Sununons. 
Sunday. 


Law  taking  effect  on  Sunday,  see  Statute*,  4. 
Saturday  afternoon,  see  HoUday». 

Snpplementary  Prooeedings. 

Bee  SxecuMon,  8-11. 


Surrogate's  Court. 

Disqualification  of  surrogate,  see  Judge,  S-4. 
Power  of  surrogate  to  settle  aocounta  of  test- 
amentary trustee,  see  TriMt*,  7. 

TAXATION. 

Bee  CongMutUmal  Law,  4-7 ;  CotU,  10 ;  Bail- 
road  Companies,  9-12. 

Inheritance  and  legacy  tax,  see  Descent  and 
distribution, !»-«. 

Taxable  property. 

1.  The  American  Bell  Telephone  Company 
of  Massachusetts  licenses  oorporatlons  to  do 
business  in  New  York  under  the  "exchange 
system, "  by  which  a  central  office  la  estab- 
lished, and  communication  carried  on  through 
it.    The  instruments  are  supplied  by  the  com- 
pany, and  remain  its  property,  and  a  royaltr 
18  paid  to  it  on  each,  though  they  are  leased 
by  the  local  corporations  to  their  snbsoribers. 
The  other  apparatus  belongs  to  the  locsl  cor- 
porations.   The  latter  ma&e  the  leases,  and 
collect  the  rents,  but  each  lease  stipulates 
that  the  company  owns  the  instruments,  and 
the  company  reserves  the  right  to  intervene 
and  collect  its  portion  of  the  rents.    Another 
form  of  contract  with  the  local  oorporatlons 
provides  for  connecting  lines  on  similar  terms, 
reserving  to  the  company  the  right  to  use  the 
telephones  thereon,  and  to  connect  the  lines 
with  the  lines  of  the  local  corporations  in  or- 
der to  forward  throngh  messages,  and  pro- 
vides for  a  division  oi  the  tolls,  and  that  the 
leases  shall  express  the  title  of  the  company 
to  the  instruments,  and  the  company  m^  en- 
force, or  require  the  local  corporation  to  en- 
force, all  its  rights  against  the  subscriber. 
Leases  for  private  lines  are  made  directly 
with  the  company,  and  countersigned  by  the 
local  corporations, which  collect  the  rent3,an(l 
transmit  them  to  the  company.   The  company 
also  has  lines  connecting  with  the  oQloes  of 
the  W.  n.  Telegraph  Company,  under  an  ar- 
rangement,  by  wnich  it  receives  a  certain 
proportion  of  the  income  derived  from  that 
business.    Held,  that  the  local  oorporatioos 
are  merely  the  agents  of  the  company,  which 
thus  does  business  within  the  state  as  intend- 
ed by  Laws  1881,  c  801,  H  8,  0,  said  act  being 
an  amendment  of  Laws  1880,  &  6^  and  U  lia- 
ble to  pay  the  percentage,  at  least  on  lt>  cap- 
ital employed  In  the  state,  and  on  the  divi- 
dends realized  on  said  capitcd,  as  prescribed 
by  section  3  of  the  act  of  18iSl,  and  also  the  tax 
of  flve-tenths  per  cent,  on  Its  gross  earnings 
in  the  state.    Van  Bbunt, P.  J.,  dissenting.— 
People  V.  American  Bell  T«L  <>>.,  (Sop.)  733. 
2.  Annual  taxes  assessed  against  property 
prior  to  the  owner's  death,  but  not  connmed 
until  afterwards,  are  payable  by  Vb»  life-ten- 
ant, and  not  by  the  estate,  Tmder  Rev.  8t  M. 
Y.  pt.  2,  tit.  3,  o.  6,  art  a,  1 87,  Including  "tax- 
es assessed  upon  the  estMe  of  the  deoeMed 
previous  to  his  death"  In  the  debts  to  be  paid 
^  personal  representatives.— In  re  Detmold'k 
Estate,  (Sur.  H.  Y.  Co.)  SB6, 

Taxable  property. 

8.  Relator,  the  executrix  of  hsr  hnabsiuFs 
«m,  after  hU  death  in  New  York  olt7,  In  Feb- 
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mary,  removed  to  hla  gnnuner  residence  In 
the  coantry,  taking  with  her  her  household 
eerrants.  The  olty  house  was  closed,  but  not 
abandoned.  In  the  autumn  they  returned 
thither,  and  remained  during  the  winter. 
JBeld  a  case  of  double  residence,  so  as  to  make 
the  personalty  of  her  husband's  estate  in  re- 
lator's hands  taxable  in  the  olty,  unless  she 
transacted  business  elsewhere,  and  so  came 
under  Rev.  St.  N.  Y.  pt.  1,  o.  IS,  Ut.  2,  S  S,  as 
amended  by  Laws  1850,  e.  9S,  providing  for  tax- 
ation in  snoh  instances  in  the  place  where  the 
principal  business  of  such  person  was  trans- 
acted.—  People  V.  Commissioners  of  Taxes 
and  Assessments,  (Sup.)  674. 

4.  The  country  residence  stood  on  about  10 
acres.  Relator  maintained  the  plaoe,  employ- 
iuK  some  nine  servants  in  and  about  the  bouse 
and  grounds,  not  cultivating  the  ground  for 
gain,  nor  trafficking  in  its  products,  but  con- 
suming some  part  ot  them  in  her  own  honse- 
iioid.  Held  not  a  transaction  of  the  business 
of  farming. — Id. 

6.  The  fact  that  the  personal  property  which 
represents  the  value  of  the  taxable  capital 
stock  of  a  resident  corporation,  under  the  laws 
-of  New  York,  (as  amended  by  Laws  1857,  a 
456,)  is  permanently  located  outside  of  the 
state,  does  not  relieve  the  corporation  from 
taxation  on  the  valne  of  such  stock. — ^People 
▼.  Oommissioners  of  Taxes,  (Sup.)  885. 

&  Where  $85,000  of  capital  stock  has  been 
paid  in,  of  which  117,000  is  invested  in  a  steam- 
boat, and  the  remaining  (18,000  has  been  ex- 
pended in  transporUng  the  vessel  to  a  foreign 
oountry,  where  it  is  to  be  used,  the  whole 
485,000  18  properly  taxed,  as  it  must  be  pre- 
sumed, in  tneabsence  of  proof  to  the  contrary, 
that  the  cost  of  transportation  was  advanta 
geons  to  the  corporation. — ^Id. 

Exemptions. 

7.  Property  taxable  when  the  books  are 
opened  for  correction  of  assessments,  but  aft- 
erwards, before  they  are  dosed,  transferred 
to  a  corporation  whose  property  is  exempt, 
does  not  thereby  become  exempt.— Sisters  of 
the  Poor  of  St.  Francis  v.  City  of  New  York, 
(Sup.)  488. 

8.  One  who  deposits  exempt  pension  money 
In  bank,  taking  an  interest-bearing  certificate 
-of  deposit,  receives  property  in  return,  and 
the  ngbt  of  exemption  is  lost. — In  re  Kenne- 
dy's Estate,  (Snr.  Cayuga  Co.)  18. 

Sgaalization. 

9.  In  a  proceeding  against  a  corporation 
under  Laws  N.  Y.  18^,  o.  410,  {857,  to  enforce 
payment  of  a  tax  on  ito  personalty  by  fine, 
there  being  no  goods  or  chattels  in  ito  posses- 
sion to  distrain,  the  corporation  cannot  defend 
on  the  grround  that  it  nas  paid  all  that  was 
proper^  due  on  its  assessment,  and  that  the 
tax  levied  is  at  an  excessive  rate ,  it  appear- 
ing that  due  notices  were  given  of  the  assess- 
ment, imposition  of  the  tax,  and  completion  of 
the  rolls,  and  tliat  the  corporation  made  no  at- 
tempt to  have  the  tax  corrected  by  the  com- 
XQissioners  of  taxes,  who  are  Invested  with 
Jurisdiction  of  such  matters  I7  section  829  of 
the  act. — In  re  UcLean,  (Sup.)  4S. 

Sales  for  non-payment. 
♦         10  n»der  a  Rev.  StL  N.  Y.  (7tli  Kd.)  p.  989, 


S  1,  providing  that  every  person  shall  be  as- 
sessed In  the  town  or  ward  where  he  resides 
for  lands  within  the  same,  owned  or  occupied 
by  him;  and  section  2,  providing  that  lands 
occupied  by  a  person  other  than  the  owner 
maybe  assessed  to  the  occupant,  or  the  owner 
if  he  resides  in  the  county, — a  tax  sale  of 
lands  under  an  assessment  to  a  person  other 
than  the  owner  or  occupant  Is  invalid. — Zink 
V.  McManus,  (Sup.)  487. 
Bedemption. 

11.  The  charter  of  the  olty  of  Brooklyn 
(Laws  1878,  o.  868)  provides,  title  8,  $  7,  that 
the  register  of  arrears  shall  postpone  the  giv- 
ing 01  a  deed  for  lands  sola  for  taxes  which 
belonged  to  infants,  if  he  has  "satisfactorv 
evidence"  that  the  lands  are  so  owned.  A 
month's  notice  is  given  to  redeem  after  the 
appointment  of  aguardian.  Under  Laws  1885, 
c.  168,  S  5,  a  year's  notice  of  sale  must  be  giv- 
en, and  any  person  having  an  estaie  in  the 
land  may  redeem  during  that  time ;  no  refer- 
ence being  made  to  infants,  or  the  appoint- 
ment of  guardians  in  case  of  infancy.  Held, 
that  secuon  7  of  the  charter  is  not  repealed  by 
the  act  of  1885,  and  that  notice  to  an  infant 
who  has  no  guardian  Is  Invalid,  though  the 
register  has  no  knowledge- of  his  infancy. — 
Levy  V.  Newman,  (Sup.)  834. 
Erroneous  taxation — Bemedies. 

la.  Under  Laws  N.  Y.  1884,  c.  141,  1 1,  au- 
thorizing the  board  of  supervisors  of  a  county 
to  legalize,  by  a  two-thirds  vote  of  all  the 
members  elected,  the  informal  acts  of  a  town 
meeting  in  raising  money  for  a  legal  purpose, 
to  correct  an  erroneous  assessment,  and  to  re- 
fond  taxes  Illegally  assessed  and  collected,  an 
allowance  of  a  claim  for  taxes  wrongfully  col- 
lected, unless  voted  for  by  two-thirds  of  the 
members  elected,  is  void.— Van  Antwerp  v. 
DevoL(Sup.)  462. 

18.  "The  provision  of  Laws  N.  Y.  1880,  c.  275, 
S  9,  that  in  Buff alo  proceedings  to  tost  the  va- 
lidity of  a  tax  shall  be  commenced  within  a 
year  from  the  delivery  of  the  roll  to  the  treas- 
urer, and  otherwise  its  invalidity  shall  not  be 
a  defense  to  proceedings  commenced  after 
that  period  to  collect  the  tax,  or  the  enforce- 
ment ot  a  right  by  virtue  of  a  sale,  does  not 
apply  to  ejectment  by  the  owner  against  a 
purchaser  at  a  sale  under  a  void  assessment, 
especially  as  by  other  provisions  the  year 
must  necessarily  elapse  before  sale,  and  more 
than  a  year  must  intervene  before  notice  to 
the  owner  to  redeem. — ^Zink  v.  McManus, 
(Sup.)  487. 

TELEQBAPH  COMPAinES. 

Wrong  delivery — Liability  to  reoeiv- 

er. 

One  who  wished  to  order  oysters  of  **P. 
Ellsworth, "  being  unable  to  recall  the  name, 
directed  a  telegraphic  message  to  "P.  Etsey. '' 
On  receipt  at  the  office  of  delivery  the  mes- 
sage read,  "H.  Elsey,"  and  the  derk,  finding 
no  H.  Elsey  in  the  olty  directory,  delivered 
the  message  to  John  Elsey,  who  forwarded 
the  oysters,  which  the  sender  of  the  message 
refused  to  accept,  on  the  nound  that  his  or- 
der was  intoDaed  for  P.  £Ulaworth.    Held, 
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that  the  telegraph  company  were  liable  to  the 
receiver  of  the  message  for  the  value  of  the 
oysters,  which  had  spoiled,  and  for  the  cost  of 
transportation. — Elsey  y.  Postal  TeL  Ca,  (C. 
P.  N.  Y.)  117. 

Telephone  Oompanies. 

Licenses,  see  Taxation,  1. 

TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

Bee,  alao,  Partition. 

Devise  to  husband  and  wife,  see  WHU,  S9. 

Joint  tenanoy — ^Bank  soooonts. 

A  depositor  had  his  bank  aooonnt  ohaoged 
Into  an  account  with  him  and  his  mother, 
"order  of  either  of  them, "  she  signing  the 
signature  book  at  the  time.  Afterwards, 
showing  her  the  book,  he  said,  "This  is  yours. " 
On  the  day  before  his  death  he  sent  it  to  his 
mother,  with  directions  to  keep  it  for  Mm. 
Held  BUBcient  to  create  a  ]  olnt  tenanoy  tn  the 
fund,  and  that  ui>on  his  death  It  vested  in  the 
mother  as  survivor.— Hack  ▼.  Meohanios*  & 
Farmers'  Say.  Bank,  (Snp.)44L 

TENDEB. 
When  neoessaiy,  see  Pledge,  S. 

What  amoonts  to. 

1.  The  debtor  of  a  partnership  tendered  his 
check  payable  to  the  firm  for  the  amount  due. 
The  partner  to  whom  the  check  was  tendered 
refused  to  accept  it,  unless  it  was  made  pay- 
able to  bis  individual  order.  The  debtor  would 
not  make  the  alteration,  and  immediately  de- 
stroyed the  check.  Held  that,  as  the  creditor 
was  under  no  obligation  to  receive  a  check, 
he  had  a  right  to  dictate  the  form  of  the 
check,  and  that  no  legal  tender  had  been  made. 
—Murphy  v.  Gold  &  Stock  TeL  Cto.,  (City  Ct. 
N.  Y.)  804. 

Payment  Into  court. 

2.  Where  a  debtor,  after  a  tender,  which  Is 
declined,  mingles  the  amount  tendered  with 
his  other  mnneys,  and  uses  it  in  his  business, 
he  must  after\vards,  on  payment  of  money 
into  court  in  an  action  by  the  creditor,  also 
pay  Interest  up  to  that  time.— Id. 

8.  Where,  after  action  is  brought,  a  tender 
is  made,  and  the  money  deposited  in  court, 
plaintiff  has  a  right  to  take  the  money  out  of 
court,  and  an  objection  to  the  amount  of  the 
tender  is  not  waived. — Id. 

4.  Whore  money  tendered  and  deposited  In 
court,  after  action  brought  is  found  to  be  In- 
Bufflcientin  amount,  judgment  will  be  directed 
for  plaintiff  for  the  entire  amount  claimed  by 
him,  and  the  amount  tendered  will  be  cred- 
ited on  the  judgment  after  its  entry, — Id. 

Torts. 

Bee  .4»«aMK  atid  Batteru;  Deceit;  lAbel  and 
SUmder-  MalicUnu  Progecittton;  Negli- 
genee;  Trespass;  Trover  and  Convcraiotu 


TOWNS. 

See,  also,  Highways;  Poor  and  Poor-jAUjoa; 
Schools  and  School-Districts.     . 

Bridges  between  adjoining  towns,  see  Bridg- 
es, i-6. 

Railroad  aid  bonds,  see  RaUroad  Compa- 
nies, 8. 

Capacity  to  take  bequest. 

1.  1  Rev.  St.  887,  i  1,  provldM  that  each 
town  as  a  body  corporate  nas  capacity  to  sue, 
etc.,  to  purchase  and  hold  lands  within  its  own 
limits,  and  to  purchase  and  hold  such  person- 
al property  as  may  be  necessary  to  the  exer- 
cise of  corpoiBte  or  administrative  powers. 
Section  8  provides  that  no  town  shall  possess 
or  exercise  any  corporate  powers  except  as 
enumerated.  Held,  that  a  town  cannot  re- 
ceive a  bequest  to  be  devoted,  nnder  certain 
conditions,  to  the  erection  of  a  town  hall. — In 
re  UnderhiU's  WilL  (Bur.  Westchester  Co.) 
205. 

Liabilities — ^Isjanotion. 

3.  In  an  action  by  a  tax-payer  nndar  Laws 
1881,  o.  fiSl,  permitting  tax-payers  to  sae  tore- 
strain  unlawful  official  aote,  against  a  town 
supervisor,  to  restrain  the  payment  of  certain 
bills  presented  by  the  bignway  comminioo- 
ers,  an  injunction  will  not  be  granted  where 
plaintiff  f  aUs  to  prove  that  the  l>ill8  were  not 
audited  by  the  board  of  auditors,  or  that  tttere 
was  no  legally  conatitated  board,  or  that  the 
audit  was  illegal,  or  that  the  bills  were  un- 
just, or  that  the  commissioners  had  f  ediled  to 
make  their  reports  to  the  bowrd,  or  that  the 
payment  of  the  bills  would  injure  plaintlft. — 
Warren  v.  Van  Nostrand,  (Sup.)  1£1. 

TRADE-MABE8. 

What  will  be  protected. 

1.  A  real-estate  auctioneer,  who  for  many 
years  has  sold  suburban  property  on  the  in- 
stallment plan,  and  who  has  always  used  ia 
his  business,  and  for  several  years  has  had 
printed  In  connection  with  his  advertise- 
ments, a  representation  of  a  flag  with  stars 
on  the  upper  and  lower  borders,  Is  entitled  to 
an  Injunction  against  the  use  of  the  like  ar- 
rangement of  stars  upon  the  representation  of 
a  flag  used  in  the  advertisements  of  another 
person  in  the  same  business.  —  Johnson  v. 
Hitchcock,  '  Sup.)  680. 

a.  A  label  issued  by  a  voluntary  association 
of  cigar-makers  to  cigar  manufactories  in 
which  its  members  only  are  employed,  or  to  a 
member  who  makes  oi^rs  on  his  own  aoconnt, 
to  indicate  that  the  cigars  bearing  the  label 
are  made  solely  by  such  members,  and  to  di;;- 
tinguish  them  from  other  cigars,  though  such 
cigars  are  made  in  various  manufactories  by 
various  workmen,  and  neither  the  workmeii 
Dor  association  have  any  proprietary  tnteivst 
in  them,  is  a  trade-mark,  within  the  meaning 
of  Pen.  Code  N.  Y.  %  866,  deflning  a  trade- 
mark to  be  a  mark  to  indicate  the  owner, 
maker,  or  seller  of  an  article  of  merchandise, 
and  usually  affixed  to  merohandise  to  denote 
that  it  was  manufaotored,  etc,  or  othervri»e 
prepared,  by  him,  and  section  864,  making  It  a 
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iniBdemeanor  to  counterfeit  a  trade-mark,  or 
to  affix  a  oonnterfeited  trade-mark  to  mer- 
«haiidl8«,  eto.— People  v.  Fisher,  (Sup.)  780. 
8.  Bntlangaage  of  the  iabel,  descriptive  of 
the  character  or  quality  of  cigars,  or  toe  work- 
men bT  whom  they  are  or  are  not  made,  to  not 
the  snojeot  of  a  tnde-mark.— Id.* 

TBESFASS. 

<iuaire  clatuum  venue,  see  Venue  tn  CitAl 
Cases,  1. 

Bight  to  maintain. 

Plaintlits  and  defendants  were  nnder  oon- 
traot  with  a  city  to  build  adjoining  sections 
«f  a  sewer.  The  contracts  provided  that  all 
work  should  be  done  to  the  satisfaction  of  the 
«ity  eneineer,  and  that  any  imperfect  work 
should  be  corrected.  -  After'plaintittshad  con- 
structed tb^r  part,  bat  before  the  engineer 
had  inspected  it,  defendants,  in  making  ezca- 
Tations,  deposited  some  broken  stone  on  the 
ground  over  plaintiffs'  section,  without  the 
Knowledge  of  the  latter.  Afterwards  the  en- 
gineer inspected  the  work  of  plaintiffs,  and 
required  them  to  make  alterations  which  ne- 
cessitated the  removal  of  the  stone.  The  title 
to  the  laod  on  which  the  stone  was  deposited 
was  vested  in  a  third  person,  whose  consent 
to  occupy  the  land  for  the  purpose  of  con- 
structing the  sewer  had  been  previously  ob- 
tained. Seld,  that  plaintiffs  could  recover 
from  defendants  the  cost  of  removing  the 
stone.— Delamater  v.  Folz,  (Sup.)  711. 

TBIAL. 

See,  also.  Appeal;  CerOorarli  Judgment; 
Jury;  New  Trial;  Witness. 

Bight  to  open  and  close. 

1.  In  quo  warranto  proceedings  to  oust  de- 
fendant from  the  office  of  commissioner  of 
quarantine,  plaintiff  having  averred  defend- 
ant's allegea  authority,  andset  up  the  alleged 
defect,  viz.,  want  of  residence,  to  which  de- 
fendant answered,  settingup  no  other  title  to 
the  office,  and  the  parties  aaving  gone  to  trial 
on  these  pleadings,  plaintiff  had  the  burden  of 
proof,  with  the  ngnt  to  open  and  olose. — Peo- 
ple ▼.  Piatt,  (SupO  867. 

3.  Where  material  allegations  in  the  com- 
plaint are  denied  by  the  answer,  defendant  is 
not  entitled  to  open  and  conclude  the  evidence 
and  argument.— Bick  v.  Reese,  (Sup.)  757. 

8.  where  defendant  in  an  action  on  a  note 
pleads  duress  and  want  of  consideration,  the 
burden  is  on  him  to  establish  such  defenses; 
«nd-  having  given  evidence  In  support  of  both, 
he  has  the  right  to  make  the  closing  argn- 
ment.— Beaton  v.  Tracer,  (Super.  Ct.  N.  T.) 

sa. 

Beqnlring  oonnselto  withdraw  state- 
ments. 

4.  It  is  not  error  for  the  trial  judge  to  re- 
fuse to  require  counsel  to  withdraw  an  erro- 
neous statement  upon  a  question  of  law,  made 
in  his  argrument,  when  the  opposing  counsel 
is  informed  that  he  can  havea  proper  instruc- 
tion on  the  proposition  of  law,  but  requests 
none.— Smith  v.  Huggles,  (Sup.)  829. 


Beoeption  of  evldenoe — Beopening 
ease. 

6.  Whether  a  plaintiff  shall  be  allowed  to 
reopen  his  case,  and  introduce  evidence  which 
might  have  been  given  before  he  rested,  to 
within  the  discretion  of  the  trial  Judge  or  ref- 
eree, and  his  ruling  will  not  be  dUturbed  ex- 
cept for  a  dear  abuse  of  discretion.— Fell  v. 
New  York  Locomotive  Works,  (Sup.)  881. 

6.  If  the  admission  of  such  evidence  takes 
defendant  by  surprise,  and  calls  for  further 
evidence  for  him,  he  should  apply  for  an  ad- 
journment.— Id. 

Objeotions  to  evidence. 

7.  The  admissions  of  two  joint  executors,  la 
the  absence  of  the  other,  that  plaintiff's  de- 
mand is  just,  are  incompetent,  in  an  action 
brought  in  testator's  life-time,  and,  after  his 
decease,  revived  against  sdd  executors ;  and  a 
general  objection  to  such  evidence,  made  apon 
the  asking  of  a  question  apparently  calculated 
to  bring  out  admissions  by  said  executor,  on 
the  ground  that  the  estate  could  not  be  charged 
by  anything  said  by  the  executor  at  that  time, 
is  sufficient.— Potter  v.  Greene,  (Sup.)  605. 

8.  Error  in  admitting  certain  declarations  to 
not  cured  by  the  fact  that  .the  declarant  to 
afterwards  called  as  a  witness,  and  denies 
that  be  made  the  declarations  attributed  to 
him.— Shipman  v.  French,  (C.  P.  V.  T.)  933. 

9.  The  admtosionin  evidence  of  declarations 
and  statements  of  defendant's  husband,  or- 
dering work  done,  as  the  agent  of  hto  wife, 
before  proof  of  the  agency,  is  not  erroneous, 
when  followed  by  evidence  that  he  was  in  fact 
her  agent.— Smith  v.  Dodge,  (Sup.)  8M. 

10.  An  exception  to  the  admission  of  the 
question  whether  anything  was  said  which 
led  witness  to  suppose  a  certain  fact,  is  not 
available  where  witness  testifies  that  the  fact 
itself  was  stated,  and  is  cross-examined  upon 
the  subject  by  the  party  excepting. — Dauen- 
baum  V.  Person,  (City  Ct.  N.  Y.)  129. 

11.  Where  a  party  is  not  permitted  to  an^ 
swer  a  question  as  a  witness,  on  the  errone- 
ous assumption  that  it  related  to  a  transaction 
bad  person^y  with  the  adverse  party's  in- 
testate, and  hence  incompetent  under  Code 
Civil  Proo.  i  829,  but  afterwards  testifies  to 
ttie  same  matters,  the  error  is  harmless.— 
Bick  V.  Beese,  (Hup.)  757. 

12.  An  objection  to  a  question,  not  taken  un- 
til the  question  has  been  answured,  is  too  late. 
— ZoUer  V.  Grant,  (Super.  Ct.  N.  Y.)  539. 

18.  An  objection  to  evidence  on  the  ground 
that  a  proper  bill  of  particulars  was  not 
served,  will  not  be  sustained,  where  the  de- 
fects in  the  bill  of  particulars  served  are  not 
pointed  out. — Laraway  v.  Fischer,  (Sup.)  b91. 

14.  A  motion  to  strike  out  evidence  received 
without  objection  to  in  the  discretion  of  the 
court.- Provost  v.  City  of  New  York,  (C.  P. 
N.  Y.)  581. 

15.  A  motion  to  strike  out  testimony  as  not 
responsive  should  be  refused  when  the  record 
does  not  show  the  questious,  and  no  objections 
were  made  to  the  questions  themselves. — In 
re  HamsdeU's  WiU,  (Bup.)  499. 

Instruotions. 

16.  A  refusal  to  charge  is  not  error,  where 
the  same  matter  has  been  given  in  a  former 
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charge. — In  re  Rider's  Estate,  fSur.  Chautau- 
qua Co.)  274;  Esmond  v.  Kingsley,  (Sup.)  (iOtt. 

17.  A  request  to  charge  upon  a  detached 
portion  of  the  evidence,  with  reference  to  a 
given  Question,  is  properly  refused. — Fitzger- 
ald V.  Long  Island  R.  Co.,  (Sup.)  230. 

18.  When  the  trial  judge  states  that.  In  con- 
Bidering  plaintiff's  testimony,  the  jury  are  to 
take  into  account  the  fact  that  he  Is  interest- 
ed, and  that  they  may  discredit  his  testimony, 
it  is  not  necessary  to  explain  further. — Key 
V.  City  of  Troy,  (Sup.)  679. 

19.  In  an  action  for  the  hire  of  an  engine, 
where  the  defense  alleged  is  that  plaintiff  rep- 
resented the  engine  to  be  in  good  working 
condition,  and  that  if  it  was  not,  it  would  cost 
nothing  to  get  it  and  try  it,  and  the  evidence 
on  these  points  is  conflicting,  it  is  error  to  di- 
rect a  verdict  for  plaintiff,  though  defendant 
admits  the  biring.— Sbeflerr.  Harmon,  (Sup.) 
591. 

Verdict. 
so.  In  an  action  for  the  value  of  certain  "re- 

§  reduction  "engraving  work,  where  the  evi- 
ence  shows  that  40  cents  per  inch  was  the 
usual  and  reasonable  compensation  for  en- 
graving the  original  work,  and  that  reproduc- 
tion required  less  labor  and  skill,  at  which 
rates  the  value  of  the  work  sued  for  would  be 
about  $TS,  a  judgment  for  $150  and  costs  can- 
not be  sustained.— Phillips  v.  Munsey,  (C.  P. 
N.  y.)  530. 

21.  The  direction,  being  to  find  a  verdict 
for  a  certain  sumj  cannot  be  sustained  on  the 
theory  that  the  evidence  of  defendant's  agent 
shows  a  final  contract  for  the  hiring  of  the  en- 
gine made  with  him,  where  such  agent  testi- 
fies that  he  does  not  remember  that  anything 
was  said  about  the  contract  price,  and  a  de- 
mand for  a  bill  of  particulars  of  defendant 
does  not  call  on  him  to  state  with  whom  the 
contract  was  made,  and  there  is  nothing  in 
such  bill,  when  served,  which  prevents  defend- 
ant from  showing  that  the  contract  was  made 
with  himself.— Sheffer  v.  Harmon,  (Sup.)  691. 

22.  While  a  general  finding  that  a  notary's 
certificate  recited  that  notice  of  protest  was 
mailed  "for  E.  8.  Hubbell,  directed,  Buffalo, 
N.  Y. ;  for  E.  8.  Hubbell,  Agt.  for  Butler  Col- 
liery Co.,  inclosed  to  E.  8,  Hubbell, "  is  by 
itself  evidence  that  the  latter  notice  was  in- 
closed in  a  letter  containing  the  former,  prop- 
erly addressed,  vet  such  finding  is  overcome 
by  a  special  Hurling  that  the  notice  to  Hubbell, 
as  agent,  had  no  place  of  address. — Lake  Shore 
Nat.  Bank  v.  Butler  Colliery  Co.,  (Sup.)  771. 

23.  Au  undisputed  item  of  plaintiff's  case 
having  been  overlooked  by  both  parties,  and 
a  general  verdict  for  defendant  having  been 
returned,  plaintiff  cannot  complain  of  the 
amendment  of  the  verdict,  and  the  rendition 
of  judgment  for  him  for  such  item,  under  de- 
fendant's stipulation  and  an  order  of  the  court. 
—Fischer  v.  KeiUy,  (C.  P.  N.  Y.)  757. 

THOVER  AND  CONVEB- 
SION. 

By  pledgee,  see  Pledge,  I. 

What  oonstitutes  oonversion, 

1.  One  in  possession  of  personalty  belonging 


to  plaintiff,  under  a  lease  which  was  filed,  sold 
it  to  defendant,  who  had  no  actual  notice  of 
plaintiff's  claim,  and  who-  two  days  after- 
wards returned  a  portion  of  the  goods  to  the 
lessee.  Helcl^  that  as  to  the  portion  so  re- 
turned defendant  was  not  guilty  of  a  convert 
sion,  no  demand  having  been  made  on  him  be- 
fore such  retum.^^cofield  v.  Kreiser,  (CSty 
Ct.  N.  Y.)  803.» 

2.  In  an  action  for  the  oonversion  of  a  pi- 
ano, delivered  to  defendant  under  an  agree- 
ment that  it  should  be  paid  for  in  install- 
ments, the  title  to  remain  in  plaintiff  until  the 
whole  sum  should  be  paid,  the  evidence  as  to 
demand  and  refusal  covered  three  interviews. 
In  the  first,  defendant  denied  the  making  of 
the  contract;  in  the  second,  he  obtained  pos- 
session of  the  contract,  and  refused  to  deliver 
it  up;  in  the  third,  when  asked  to  pay  for  the 
piano,  he  said  it  was  his,  and  when  asked  for 
the  piano,  he  was  silent.  Held  sufficient  to 
go  to  the  jury  on  the  question  of  oonversion. 
— Fry  V.  Clow,  (Sup.)  593. 

Equitable  defenses. 

8.  Defendants  sold  certain  property,  agree- 
ing to  accept  in  part  payment  the  purchaser's 
notes,  indorsed  by  a  third  person.  The  notes 
were  delivered  properly  indorsed,  bnt  without 
the  signature  of  the  purchaser,  and  the  omis- 
sion was  not  discovered  by  defendants  until 
after  a  portion  of  the  property,  about  equal  in 
amount  to  a  cash  payment  made  at  the  time 
of  the  sale,  had  been  consumed,  when  defend- 
ants took  possession  of  the  unconsumed  por- 
tion, the  indorser  having  refused  to  permit 
the  purchaser  to  sign  the  notes.  There  was 
evidence  that  the  omission  of  the  signature 
was  with  fraudulent  intent.  Held,  in  trover 
by  the  purchaser,  that  defendants  could  not 
avail  themselves  of  their  equitable  right  to 
have  the  contract  rescinded  under  Code  Civil 
Proc.  §  507,  providing  that  a  defendant  may 
set  forth  in  his  answer  as  many  defenses  as 
he  has,  whether  legal  or  equitable,  where  the 
answer  did  not  ask  for  rescission,  or  offer  to 
refund  the  money  paid  thereon. — McLeod  ▼. 
Moloney,  (8up.)  617. 

Pleading. 

4.  Where  the  complaint  sets  out  the  bill  of 
sale  of  the  property,  showing  an  unconditional 
transfer,  and  an  acceptance  of  the  property 
by  plaintiff,  an  answer  which  denies  each  and 
every  allegation  of  the  complaint  not "  herein- 
after specifically  admitted  or  explained, "  and 
which  then  states  the  substance  of  the  biU  of 
sale,  and  sets  out  the  drcumstanoos  of  its  de- 
livery, and  of  the  delivery  of  the  notes,  does 
not  put  in  issue  the  question  as  to  whether 
there  was  a  mutual  Intention  at  the  time  of 
the  sale  to  transfer  title. — ^Id. 

Evidence. 

5.  In  an  action  for  conversion  of  a  certifi- 
cate Issued  by  the  receiver  of  a  railroad  oom- 
pany,  defendant  insisting  that  at  the  time  of 
the  alleged  conversion  the  certificate  was  only 
worth  about  40  per  cent,  of  its  faoe  value,  and 
plaintiff  ineisting  that  certain  men,  contem- 
plating a  reorganization  of  the  road,  were 
"bearing"  the  receiver's  notes,  and  buying 
them  at  as  low  a  figure  as  possible,  evidencu 
as  to  the  amount  of  receiver's  paper  repre- 
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■ented  by  these  men,  and  pat  in  on  the  reor- 
ganization of  the  road  at  a  certain  figure,  was 
proper. — Merchant  t.  Jordan,  (Sup.)  468. 

Provlaoe  of  jury. 

6.  In  an  action  for  oonyersiou  of  a  receiver's 
certificate,  plaintiff  testified  that  he  had  en- 
trusted it  to  defendant,  who  held  a  mortgage 
on  his  land,  defendant  agreeing  to  ooUeot  it  at 
maturity,  and  apply  it  on  the  debt,  and,  if  not 
paid  then,  to  return  it  to  plaintiff.  Defend- 
ant denied  the  agreement  to  return  the  cer- 
tificate, and  set  up  another  agreement  in  re- 
lation to  the  foreclosure  of  the  mortgage,  in 
which  nothing  was  said  about  the  return  of 
the  certificate,  and  no  other  witnesses  testi- 
fied. Held,  that  the  question  was  for  the 
jury,  and  judgment  for  plaintiff  will  not  be 
aistnrbed.— Id. 

Issues  and  findings. 

7.  Where  the  referee  finds  that  "the  prop- 
arty  was  tkken  by  the  defendant,  that  it  was 
the  property  of  the  plaintiff, "  etc.,  there  need 
not  be  a  distinct  finding  that  plaintiff  has  suf- 
fered damages.— Durfee  v.  Bump,  (Sup.)  606. 

TBT7STS. 

Precatory  words,  see  WilU,  28. 

Express  trosts. 

1.  Testatrix,  long  before  her  death,  opened 
aooonnts  at  a  savings  bank  in  her  sons'  names, 
bat  without  their  uiowledge.  She  added  to 
and  drew  from  the  funds,  sending  most  of 
those  drawn  to  one  of  her  sons.  Afterwards, 
on  refusal  of  the  bank  to  honor  her  checks, 
the  books  were  changed,  without  erasing  the 
sons'  names,  so  as  to  make  the  funds  payable 
to  her  order;  she  saying  that  at  her  death  she 
wished  the  money  to  go  directly  to  the  sons. 
Shortly  before  death  she  gave  checks  to  her 
sister,  who  was  named  ezeontriz  of  her  wiU, 
on  which  checks  all  the  funds  were  drawn  and 
given  to  testatrix,  who  soon  after  redelivered 
them  to  her  sister,  and  the  latter  deposited 
them  to  their  ioint  credit,  payable  to  the  order 
of  either.  After  testatrix's  death  the  exec- 
utrix drew  them  in  her  individu  al  name.  The 
will  gave  one  son  all  the  monev  of  testatrix  in 
the  bank,  payable  to  him  at  discretion  of  the 
executrix.  The  latter  testified  that  testatrix 
said,  when  she  gave  her  the  checks,  that  the 
money  was  for  her,  (the  executrix;)  that  her 
surviving  son  must  not  know  it,  he  being  im- 
provident. Held,  that  the  deposits  conali- 
tuted  a  complete  and  irrevocable  trust  for  the 
sons,  testatrix  being  their  trustee.  —  In  re 
Oeorge's  Estate,  (Sur.  (3ayuga  Co.)  426. 

2.  Testator  devised  his  farm  absolutely  to 
his  son,  adding:  "But  the  aforesaid  premises 
shall  be  subject  to  and  liable  for  the  payment 
of  the  following  named  bequests, "— among 
others,  a  bequest  to  ano.ther  son  and  his  wife, 
for  their  support  and  that  of  their  family,  of 
$200  per  year,  to  be  paid  b^  the  devisee  in  part 
consideration  of  lands  devised  to  him.  Held, 
tbat  no  trust  arose  nnder  Rev.  St.  pt.  2,  c.  1, 
tit.  2,  art.  3,  8  65,  subd.  3,  providing  that  "ex- 
press frosts  may  be  created  •  *  •  to  re- 
ceive the  rents  and  profits  of  lands,  and  apply 
them  to  the  use  of  any  person  during  the  life 


of  such  person, "  eta ;  and,  the  devisee  having 
accepted  the  devise  and  entered,  the  land  is 
liable  for  the  payment  of  such  bequest. — Oif- 
ford  T.  Rising,  (Sup.)  392. 

8.  An  agreement  between  the  holders  of 
bonds  secured  by  a  mortgage  on  land  that  cer- 
tain persons  therein  appointed  as  their  trus- 
tees may  purchase  the  property  at  the  sale 
under  the  mortgage,  ana  seu,  lease,  occupy, 
and  manage  it,  being  at  all  times  accountable 
for  the  proper  performance  of  their  trust, 
does  not  create  a  several  trust  for  the  life  of 
each  beneficiary,  or  other  trust  authorized  by 
the  statutes  of  New  York,  and  on  the  pur- 
chase of  the  property  by  such  persons  the  title 
vests  in  the  beneflcianes  as  tenants  In  conk- 
mon.— Cassagne  ▼.  Ostrander,  (Sup.)  844. 

Besulting  trusta. 

4.  Under  1  Rev.  St.  p.  788,  S  61i  providing 
tbat  no  trust  shall  result  In  favor  of  the  per- 
son paying  the  consideration  when  the  title  Is 
taken  in  the  name  of  another,  where  a  bus- 
band  causes  the  title  to  land  pnrehased  by  him 
to  be  taken  in  the  name  of  nis  wife,  without 
fraud  on  her  part,  the  benefloial  interest  vests 
in  her;  and  her  oral  promise  to  convey  to  the 
husband  when  he  sb^  so  desire,  whether 
made  before  or  after  the  taking  of  the  deed. 
Is  not  binding.— Oonld  ▼,  Gould,  (8up.)  608. 

5.  When,  alter  the  conveyance,  the  husband 
leases  the  land,  he  cannot  recover  for  im- 
provements made  thereon  without  anv  prom- . 
ise  on  the  wife's  part  to  reimburse  hun.— Id. 

Powers  of  trustee. 

6.  Laud  was  conveyed  to  a  trustee  to  receive 
the  rents  and  profits,  and  pay  them  to  H.  for 
life,  and  on  her  death  the  land  was  to  be  sold 
or  partitioned,  one-third  to  vest  in  A. ;  a 
further  trust  being  declared  as  to  the  residue. 
Held,  that  the  trustee  had  no  power  to  make 
a  lease  valid,  as  against  A.,  beyond  the  life  of 
H.— In  re  UcCaffrey's  Estate,  (Sup.)  96. 

Aooounting — Power  of  surrogate. 

7.  Under  Code  Civil  Froo.  c.  18,  tit.  6,  relat- 
ing to  testamentary  trustees  and  their  ac- 
counts, these  are  to  be  rendered  and  settled 
before  the  surrogate,  in  the  same  manner  as 
those  of  executors.  By  chapter  18,  tit.  4,  art. 
2,  the  surrogate's  jurisdiction  Is  confined  to 
the  settlement  of  the  accounts,  and  does  not 
extent  to  the  determination  of  collateral  dis- 
putes as  to  the  interest  of  claimants  of  the 
fund.  Soction  2739  provides  that  a  contest 
between  the  accounting  party  and  the  other 
parties  as  to  property  alleged  to  belong  to  the 
estate  and  claimed  by  the  executor  or  admin- 
istrator, or  debts  between  him  and  decedent, 
may  be  tried  as  any  other  issue  raised  in  the 
surrogate's  court.  Section  2812  declares  that 
a  controversy  arising  on  the  settlement  of  the 
trustee's  accounts,  respecting  the  right  of  a 
party  to  a  share  in  the  money  or  other  per- 
sonalty to  be  distributed,  must  be  determined 
as  other  issues  are.  Held,  that  the  surrogate 
has  no  power  to  decide  an  objection  raised  by 
the  trustee  that  a  party  should  not  be  heard 
on  the  accounting  because  he  has  given  the 
trustee  a  general  release  of  his  interest. 
That  the  issue  must  be  tried  by  separate  ao- 
tion  is  shown  by  the  latter  part  of  section 
2812,  providing  that  if  the  controversy  re- 
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loaiDS  tindetermlned  after  the  settlement  of 
the  other  questions  on  which  distribution  de- 
pends, the  decree  mnst  dlreot  a  sufficient 
amount  to  be  retained  or  deposited  to  pay  the 
claim  when  due,  recovered,  or  settled. — ^Van 
Sinderen  r.  Lawrence,  (Sup.)  26. 

Ultra  Vires. 

See  Corporations,  15. 

Undue  ^afluence. 

£ee  Wills,  0-«. 

USUBY. 

Compoandlng  interest. 

1.  An  interest-bearing  note,  given  for  in- 
terest due  on  another  note,  there  beln^  no 
prevlouB  agreement  therefor,  is  not  usunons 
as  being  an  agreement  to  pay  compound  in- 
terest.—Goodrich  V,  Clute,  (Sup.)  10a.» 

Uaury  aa  a  defense. 

8.  In  an  action  to  foreclose  a  corporate 
mortgage,  brought  against  the  corporation 
and  the  gnarantors  of  the  mortgage  and  pur- 
chasers of  the  land,  defendants  set  up  nsury, 
and  extension  of  time  discharging  the  guar- 
antors. After  the  cause  had  been  noticed  for 
trial,  defeadants  amended  their  answer  by 
strildng  out  the  second  defense.  Held,  under 
laws  1850,  c.  172,  g  1,  forbidding  a  corporation 
to  interpose  the  defense  of  usury,  that  the 
amended  answer  set  up  no  defense,  and  that 
judgment  by  default  was  properly  awarded. — 
Bmitb  V.  Isle  of  Wight  Ck>.,  (Sup.)  300. 

VENDOR  AND  VENDEE. 

See,  also.  Deed;  Fraudulent  Corvoeyances; 
Specific  Performance. 

Bights  of  vendee. 

1.  A.  and  B.  purchased  land,  A.  paying  the 
consideration  with  an  understanding  that 
title  should  be  taken  in  his  name,  and  the 
profits  of  sale  shared  equally,  but  without  his 
Knowledge  title  was  taken  in  the  name  of  a 
third  person,  who  for  a  nominal  consideration 
conveyed  to  a  fourth,  who  in  turn  conveyed, 
without  notice  to  defendant,  with  whom  B. 
liiid  agreed  to  share  the  profits  of  a  sale  of  the 
land  if  he  would  pay  off  the  liens.  Held,  that 
a  subsequent  deed  from  B.  to  plaintiff  con- 
veyed no  interest,  and  that  A.  was  entitled  to 
one-halt  of  the  proceeds  of  sale  beyond  the 
amount  of  the  advances  made  by  defendant, 
and  defendant  was  eulitled  to  the  residue. — 
Kearney  v.  Fleming,  (Sup.)  189. 

BefeotlTe  title. 

■^.  Under  Code  Civil  Proc.  §  2398,  declaring 
that  in  foreclosure  by  advertisement,  if  the 
property  consists  of  two  or  more  distinct  lots, 
they  must  be  sold  separately,  and  as  many 
only  shall  be  sold  as  are  necessary  to  satisfy 
the  amount  due,  a  sale  of  several  distinct  lots 
as  a  whole  confers  such  a  doubtful  title  that 
one  subsequently  agreeing  to  purchase  a  part 


of  the  proi>erty  from  another  who  derives  bis 
right  through  such  sale  is  not  obliged  to  com- 
plete his  contract,  bnt  may  recover  the  amount 
paid  thereon,  where  it  is  not  shown  that  the 
sale  of  the  whole  was  necessary  to  discharge 
the  amount  due. — Hemmer  v.  Hustaoe,  (Sup.) 
850. 

Bona  fide  pnrchasera. 

8.  One  who  claims  title  under  a  deed  from 
the  heirs  of  a  former  owner,  who  liad  previ- 
ously conveyed  by  an  unaoknowledged  and 
unattested  deed,  is  not  a  parohaser  within  tb« 
meaning  of  1  Rev.  St.  p.  788,  {  187,  providing 
that  a  grant  of  real  estate  shall  not  take  effect 
as  against  a  purchaser,  unless  the  execution 
and  delivery  of  the  deed  is  attested,  etc.— 
Strough  T.  Wilder,  (Sup.)  507. 

VENUE  IN  CIVIL  CASES. 

Local  actions. 

1.  Code  Civil  Proc  S  089,  enumerates  the 
actions  whi<di  shall  be  tried  in  the  coua^  in 
which  the  subject  of  the  action  is  situated, 
and,  among  them,  vraste  and  nuisance,  and 
provides  that  every  other  action  which  shall 
be  for  a  judgment  establishing,  determining, 
defining,  forfeiting,  annulUng,  or  otherwise 
affecting  an  estate,  right,  title,  or  interest  in 
real  property,  shall  be  tried  in  such  county. 
Code  Proc.  S  123,  for  which  the  preceding  sec- 
tion was  substituted,  enumerates  among  the 
local  actions  those  for  injuries  to  real  proper- 
ty. Held,  that  an  action  of  trespass  quan 
clnusum  is  within  the  statute,  and  ImbI.— 
Freeman  v.  Thomson,  (Sup.)  98. 

Besldence. 

2.  An  unmarried  man,  who  haa  leased 
apartments  in  a  city,  conditioned  not  to  assign 
or  underlet,  occupies  them  with  his  servant; 
has  his  paper,  letters, etc.,  delivered  there;  is 
visited  there  by  his  physician;  sleeps  there, 
though  irregularly;  has  frimids  visit  aim,  and 
occasionally  takes  breakfast  there, — though 
he  voted  at  the  last  election  in  another  town, 
where  he  formerly  resided,  and  has  ananged 
to  occupy  rooms  at  the  club  at  some  futare 
time,  has  a  residence  where  his  apartments 
are,  within  the  meaning  of  Code  Civil  Proc.  | 
984,  requiring  certain  aottons  to  be  tried  in 
the  county  in  which  one  of  the  parties  resid- 
ed at  the  commencement  thereof. — Clneinnatt. 
H.  &  D.  R.  Co.  V.  Ives,  (Sap.)  885. 

Transitory  action. 

S.  Code  Civil  Proc.  $9869,  provides  that 'an 
action  must  be  brought  before  a  justice  of  a 
town  or  city  wherein  one  of  the  parties  re- 
sides, or  a  justice  of  an  adjoining  town  or  city 
in  the  same  county,  except,  •  •  *  where 
the  defendant  is  a  non-resident  of  the  county, 
it  maybe  brought  before  a  justice  of  the  town 
or  city  in  whicn  be  is  at  the  time  of  the  oom- 
mencement  of  the  action. "  Held,  that  the 
latter  provision  Is  not  exclusive,  and  that  a 
justice  of  the  town  where  plaintiff  resides  has 
jurisdiction,  though  defendant  is  a  non-resi- 
dent, and  was  in  another  town  in  the  same 
county  when  the  action  was  oommeneed. — 
Bennett  v.  Weaver,-  (Sup.)  776. 
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Voters. 

See  ElaeHona  and  Votm. 

Warehousflinen. 

SatoogsUmi  to  righte  of  pled^eee,  eee  9ubro- 
{ration. 

Warranty. 

8MSaI«,l-& 

Water  Oompcutiies. 

Dtrenlon  of  etream,  eee  Waten  and  Watef 
Course*,  S. 

WATEBS  AND  WATEB- 
OOUBSES. 

Dlrenion,  see  Ltmttaticn  of  AMona,  S,  4. 

Grant  of  water-irawer. 

1.  A  water-power  wu  psrUtloned  by  the 
owners  into  mul  lots,  whicb  were  then  sold  at 
•notion.  The  oonversnce  of  the  grist-mUl  lot 
was  "with  the  privilege  of  taking  water  for 
grinding,  •  •  •  with  the  ezolusiTe  prlv- 
uege  of  grinding  grain, "  and  subjeot  to  the 
provisions  of  the  terms  of  sale  by  which  the 
grist-mill  was  entitled  to  a  stated  flow  of  wa- 
ter "tor  grinding, "  and  "the  exoluslTe  right 
of  grinding. "  Held,  that  the  oviiier  of  -the 
ffrist-miU  site  was  not  restricted  to  using  wa- 
ter for  the  sole  purpose  of  grinding  grain. 
IsoALUB,  J.,  dissenting.— Hartwell  v.  Mutual 
Ufe  Ins.  Co.,  (Sup.)  m 

9.  A  grantee  of  sufflolent  water  for  a  sped- 
fled  number  of  runs  of  stone  is  entitled  to  the 
Quantity  necessary  for  that  purpose  at  the 
time  of  the  grant,  though  more  recent  appli- 
ances give  equal  eifloienoy  to  a  smaller  qnan- 
tltjr.— Id. 

8.  On  a  dispute  between  oo-owners  of  a 
water-power,  as  to  the  rule  of  measurement 
of  the  quantity  of  water  to  whloh  one  of  them 
Is  entiued,  eridenoe  resiieoting  other  mills  is 
Inadmissible.— Id. 

4.  In  an  action  between  the  co-owners  of  a 
water-power  to  determine  their  rights  in  it, 
evidence  that  defendants'  predecessors  In 
title  had  infringed  plaintiff's  rights,  there  be- 
ing no  evidence  that  defendants  have  done 
BO,  or  evidence  of  trespasses  by  defendants' 
tenants  without  their  authority  or  sanction,  is 
inadmissible.— Id. 

Diversioii. 

6.  A  corporation  organized  to  supply  a  vil- 
lage with  water,  under  Laws  1878,  &  787, 
which  provides  that  corporations  formed 
thereunder  may  have,  hold,  and  occupy  any 
of  the  waters  of  the  state,  but  that  they  can- 
not, in  so  doing,  infringe  any  private  right, 
is  entitled  to  divert  from  a  stream  upon  whicb 
It  has  acquired  land  for  a  reservoir  the  sur- 
plus water  above  what  is  required  by  a  lower 
riparian  owner  for  the  uses  to  which  he  has 
been  accustomed  to  devote  it,  but  it  cannot 
divert  the  water  required  by  him  for  such 
ases.  — Crownen  v.  WellsviUe  Water  Co., 
(Bup.)  177. 


WHABVES. 

Bbeds  on  piers. 

Under  Laws  1876^  o.  248,  authorizing  the 
erection,  with  the  oonsent  of  the  department 
of  docks,  of  sheds  on  piers  in  New  York  city, 
but  prohibiting  interference  with  free  pubHo 
use  of  any  pier  on  East  river" which  has 
heretofore  been  used  for  the  loading  and  dis- 
oharglng  of  sailing  vessels  regularly  em- 
ployed ui  foreign  commerce,  and  having  a 
draught  of  more  than  18  feet  of  water, "  the 
courts  will  order  the  removal  of  a  shed  erected 
on  such  pier,  so  as  to  Interfere  with  Its  free 
use  as  a  nlghwi^,  though  erected  under  per- 
mit from  the  department  of  docks,  sinoe  the 
wharves  and  piers  of  New  York  dty  are  but 
extensions  of  the  highways,  and,  being  on 
navigable  waters,  are  wholly  wlthhi  the  juris- 
diotion  of  the  legislature.— People  ▼.  Baltt 
mora  A  O.  R.  Co.,  (Sap.)  JM. 

whJjS. 

Bequests  to  charitable  uses,  see  Cha/rUleg. 
Probate,  dlsquallflcatlon   of  surrogate,   sea 

Juds&S-A. 
Proof  of  death,  probate  of  will,  see  Death. 
Testamentary  powers,  see  Powers,  1,3. 

Testamentary  oapaclty. 

1.  Testator  died  at  the  age  of  93,  having 
made  a  will  and  four  codicils,  at  times  from 
five  years  to  within  six  months  of  his  death. 
Three  of  the  instruments  were  very  long; 
owing,  mainly,  to  repetition  of  formal  words. 
Testator  had  no  family,  and  his  numerous 
relatives,  some  clergymen,  personal  friends, 
and  charitable  institutions  were  the  benefici- 
aries. The  general  scheme  of  disposition  re- 
mained the  same,  though  some  radical 
changes  were  made  by  the  codicils.  About 
the  times  the  instruments  were  executed  tes- 
tator had  severe  attacks  of  vertigo,  at  times 
producing  unconsciousness,  and  he  was 
shown  to  nave  forgotten  streets,  lost  his  way 
in  localities  well  known,  and  failed  to  reoog- 
nize  faces  he  knew.  Usually,  when  told  of 
such  places  and  persons,  his  conduct  and  re- 
marks were  rational.  Those  best  acquainted 
with  his  daily  life  and  business  testified  to  his 
accuracy  and  Intelligence  in  financial  affairs, 
and  to  his  industry  and  energy  in  business 
matters.  Many  who  met  him  often  stated 
that  he  never  failed  to  recognize  them,  and 
was  always  ratlouaL  The  provisions  of  the 
codicils  well  accorded  with  his  expressed  in- 
tentions. The  evidence  of  snbscnbing  wit- 
nesses, and  the  weight  of  expert  testimony. 
favored  testamentary  capacity.  Held,  that 
testator  had  testamentary  capacitv. — In  re 
Soule'B  WUl,  (Sur.  Cayuga  Co.)  359.» 

a.  More  than  a  year  before  his  death  testa- 
tor personally  procured  subscribing  witnesses 
to  his  will,  previously  drawn,  and  which  was 
then  read  in  their  presence,  and  declared  by 
testator  to  be  as  he  desired  it.  The  witnesses, 
who  were  testator's  neighbors,  testified  that 
he  was  of  sound  mind  and  memory,  and  noth- 
ing to  impeach  their  credibility  was  shown. 
Contestant's  evidence  showed  that  testator 
had  promised  to  bet^ueath  his  property  to  the 
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SrincipEkl  leeatee,  if  she  would  care  for  him 
uring  his  life ;  that  she  did  care  for  him,  and 
did  not  know  of  the  will  until  some  months 
after  its  execution.  Similar  propositions  by 
testator  to  others  bad  been  rejected.  Four 
partisan  witnesses  testified  to  intemperate 
habits  and  irration^  conduct,  and  another 
witness  testified  that  testator  could  not  tallc 
intelligibly  nine  months  after  the  will  was 
executed,  but  this  testimony  was  rebutted. 
Held,  that  testator  was  competent. — In  ra 
Tacke's  Will,  (Sur.  N.  Y.  Co.j  198.* 

8.  Where  proponents  rest  their  case  solely 
on  the  evidence  of  the  surriring  witness,  the 
scrivener,  a  man  of  experience  and  sound 
judgment,  who  testifies  that  testatrix,  a  wo- 
man 63  years  old,  having  property  worth  $300,- 
000,  did  not  seem  to  him  to  be  of  sound  mind, 
from  her  conversation  and  conduct;  that  she 
seemed  to  have  no  affection  for  her  two  ohil- 
dren,  who  were  insane,  and  had  very  little 
property;  that  she  desired  to  devote  her 
whole  estate  to  the  building  of  a  tomb,  which 
was  to  be  ertravaeantly  embellished,  with 
life-size  statutes  oi  herself;  and  that  only 
upon  his  suggestion  did  she  reduce  the  ex- 
pense of  the  tomb  to  a  little  over  $100,000, — 
probate  should  be  refused,  there  being  no 
■jrrlma  facie  showing  of  sanity. — ^In  re  Rams- 
deU's  WiU,  (Sup.)  499.* 

4.  Testator,  aged  77,  devised  all  his  prop- 
erty, valued  at  $13,000,  to  his  wife,  who  was 
then  71  years  old,  and  blind,  and  witb  whom 
he  had  lived  for  50  years.  They  had  no  chil- 
dren, and  he  had  frequently  expressed  an  in- 
tention to  provide  for  her.  Hia  next  of  Irin, 
the  contestants,  were  his  brothers,  sisters, 
nephews,  and  nieces.  Testator  had  been  a 
prudent  and  vigorous  business  man,  but  be- 
fore his  death,  five  years  after  his  will  was 
made,  he  showed  the  usual  mental  impair- 
ment accompanying  old  age.  For  many  years 
he  and  his  relatives  were  not  Intimate,  caused, 
as  he  believed,  by  the  fact  that  he  was  a  firm 
believer  in  spintualism,  of  which  they  did 
not  approve.  Both  before  and  after  the  will 
was  made  he  expressed  to  several  persons  the 
belief  that  his  relatives  were  trying  to  rob 
him,  asserting  that  the  spirits  had  told  him 
so,  but  the  opinion  did  not  seem  to  be  con- 
stantly present  in  his  mind,  and  he  had  an 
important  business  matter  during  this  time 
with  one  of  his  brothers,  which  he  seemed  to 
transact  without  reluctance  or  fear  of  being 
defrauded.  Held,  that  the  evidence  did  not 
warrant  the  finding  by  the  surrogate  that  the 
will  was  the  result  of  an  insane  delusion  con- 
cerning his  relatives,  and  that  an  issue  should 
be  directed  to  determine  that  question. — ^Inre 
Kcelor's  WiU,  (Sup.)  6^9.* 

:>.  Belief  by  a  testator  in  spiritualism,  me- 
diums, conyersations  with  the  spirits  of  de- 
ceased persons,  etc.,  is  not  an  insane  delusion 
such  as  will  invalidate  a  wilL — ^Id.* 

Undue  influence, 

6.  The  fact  that  testatrix,  who  left  two  sons 
and  the  children  of  a  deceased  daughter,  gave 
nothing  to  one  of  the  sons,  except  in  case  of 
the  death  of  the  daughter's  children,  does  not 
prove  that  the  will  was  obtained  by  fraud  or 
nndue  influence;  she  having  given  personal 
directions  about  the  provisions  of  the  will 


whileof  sound  mind.— In  re  Hall's  WiU,  (Sup.) 
388.» 

7.  Where  testatrix,  nnmarried,  devised  tti» 
bulk  of  her  estate  to  the  wife  and  son  of  her 
employer,  in  whose  family  she  had  lived,  tss 
domestic,  for  39  years,  and  by  whom  she  was 
kindly  treated,  and  it  appears  that  when  the 
will  was  made  14  years  before  her  death  she 
saw  the  scrivener  alone,  and  gave  him  direc- 
tions about  its  provisions,  and  that  the  only 
relative  she  had  was  a  nieoe,  for  whom  she 
manifested  no  attachment, — no  collusion  be- 
tween the  attesting  witnesses  (one  being  the 
scrivener)  or  influence  by  any  member  of  the 
devisee's  family  being  shown, — a  surrogate'* 
decree,  holding  the  will  Invalid  for  nndne  in- 
fluenoe,  will  be  reversed.— In  re  Harold's  Will, 
(Sup.)  316. 

8.  Where  a  codicil,  made  when  the  testator 
was  very  old,  radically  changes  the  residuary 
provisions  and  makes  the  draughtsman,  who 
was  testator's  attorney  and  trusted  friend,  a 
residuary  legatee,  the  burden  is  upon  the 
draughtsman  to  show  the  absence  of  undue 
influence,  and  that  testator  understood  the 
changes  made  by  the  oodloil. — In  re  Soule's 
Will,  (Sur.  Cayuga  Co.)  259. 

9.  In  the  absence  d  proof  of  undue  in- 
fluence, it  appearing  thattestator  had  already, 
by  a  former  codioilj  witb  which  the  draughts- 
man had  nothing  to  do,  made  one  radical 
change  in  the  residuary  devise;  that  he  had 
for  some  time  expressed  love  and  respect  for 
the  draughtsman,  who  had  devoted  muoh  time 
professionally  to  testator's  business,  forwhicb 
It  might  be  supposed  testator  intended  to  re- 
ward him  by  the  beqnest,  as  he  did  other  law- 
yers for  similar  services;  that  he  was  dissat- 
isfied with  certain  existing  provisions  for  rel- 
atives; that  many  remote  natives  were 
named  and  provided  for  in  the  will  whose 
names  were  most  likely  unknown  to  the 
draughtsman,  and  their  legacies  increased 
without  their  being  represented  when  the 
codicil  was  drawn ;  that  its  i>reparation  was 
assisted  in  by  a  trusted  relative  of  testator, 
who  received  less  by  the  chauges,  and  had  no 
reason  to  favor  the  draughtsman,  with  whom 
he  was  unacquainted ;  and  that  the  draughts- 
man's legacy  was  about  6  per  oenU  of  the  en- 
tire estate, —  the  presumption  of  undue  in- 
fluence by  the  draughtsman  is  rebutted,  and 
testator's  understanding  of  the  <JodioU  estab- 
lished.— Id. 

Bequisites  and  validity. 

10.  An  attempt  by  a  testatrix  to  sdd  a  be- 
quest to  her  will  immediately  after  its  due 
and  complete  execution,  by  giving  directions 
to  the  draughtsman,  who  wrote  them  on  a 
separate  piece  of  paper,  which  he  afterwards 
pasted  on  the  will,  cutting  the  latter  in  two 
for  that  purpose,  though  ineffectual,  does  not 
render  the  will  void.— In  re  Stevens'  Will, 
(Sur.  Cattaraugus  Co.)  181. 

11.*  A  will  is  signed  by  the  testatrix  if  ber 
name  is  written  oy  one  of  the  attesting  wit- 
nesses at  the  request  of  testatrix,  who  accom- 
panies the  request  with  a  mention  of  her 
name  in  full. — ^Id. 

Probate  and  contest. 

12.  Laws  N.  7. 1864,  o.  811,  as  amended  br 
Laws  1872,  o.  680,  provide  that  when  any  real 
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»tate  in  New  York  (a  devised  by  will  execat- 
id  in  another  state,  and  admitted  to  iMobate 
ind  duly  recorded  therein,  an  exemplified 
)opy  of  such  will,  "or  of  suoh  record  thereof, 
md  of  the  proofs,  may  be  recorded  In  the  of- 
Ice  of  the  sorrogate  of  any  county  in  this 
itate  where  any  real  estate  so  devised  is  situ- 
kted,  which  record  in  said  surrogate's  offioe 
>  *  *  shall  be,  in  oases  where  the  original 
sannot  be  produced,  presumptive  evidence  of 
lald  will,  and  of  the  due  execution  thereof. " 
Efetd,  that  the  intention  is  merely  to  allow  an 
izemplifled  copy  of  a  foreign  will  and  the 
>roofs  as  reoorded,  where  the  original  cannot 
>e  produced,  to  have  the  same  effect  as  if  the 
>riginal  were  produced;  and,  if  such  copy 
md  proofs  show  that  the  will  was  not  exe- 
cuted and  proved  as  required  by  the  laws  of 
^ew  Yorlc,  the  devise  is  ineffectual  to  pass 
itleto  land  therein. — Lockwood  v.  Lockwood, 
Sup.)  887. 

13.  It  appeared  that  the  testator,  at  the  time 
be  will  offered  for  probate  was  executed,  was 
9  years  old;  had  oeen  long  afBlcted  with  a 
lanoer;  was  confined  to  his  bed;  stupid  and 
ipathetic,  and  at  times  delirious.  Physicians 
estified  tiiat  In  their  opinion  he  had  not  suffi- 
tient  capacity  to  understand  the  will,  which 
vas  a  BuDstitute,  prepared  by  the  proponents, 
'or  one  the  testator  liad  carefully  prepared 
lome  years  before.  The  old  will  was  not  pro- 
iuced.  There  was  evidence  that,  after  the 
lubstitute  vras  read  over  to  him,  he  made 
lome  remarks  indicating  that  he  had  not  com- 
trebended  it.  Held,  taat  the  will  should  not 
iaT6  been  admitted  to  probate  until  the  ques- 
ion  of  testamentary  capacity  was  passed  on 
>y  a  jury.— In  re  Totten's  Will,  (Sup.)  158. 

Evidence. 

14.  A  non-expert  witness  upon  the  probate 
if  a  will,  after  testifying  to  the  acts  and  deo- 
arations  of  the  testatrix  within  his  own 
mowledge,  may  state  the  impressions  pro- 
luced  on  his  mind  thereby,  as  to  her  sanity. 
-In  re  Ramsdell's  Will,  (Sup.)  499.* 

ftevocation  of  probate — Estoppel. 

16.  The  aooeptanoe  and  retention  of  a  leg- 
,cy  under  a  codicil  estops  the  legatee  from 
irocuring  a  revocation  of  its  probate  on  the 
^ound  of  undue  influence  and  want  of  testa- 
aentary  capacity,  and  such  estoppel  cannot 
le  removed  by  a  tender  of  the  amount  of  the 
agaoy  in  court,  after  petition  for  revocation 
lied.— In  re  Soule's  Will,  (Sur.  Cayuga  Ck>.) 
59. 
Pleading. 

16.  A  petition  seeking  to  vacate  the  decree 
Emitting  a  will  to  probate,  under  Code  Civil 
*roc  §  Mil,  and  also  to  revoke  the  probate  as 
irovided  in  title  8,  art.  2,  a  18,  is  multifari- 
us.— In  re  Hopkins'  Will,  (Sur.  Westchester 
U>.)  661. 

Parties. 

17.  A  petition  for  revocation  of  probate 
mitting  a  legatee  as  a  party,  should  be  dls- 
lissed.— In  re  Phalen's  Will,  (Sur.  N.  Y.  Co.) 
06. 

18.  A  petition  may  be  amended  by  making 
be  omitted  legatee  a  party,  though  the  time 
iiuited  for  the  commencement  of  the  proceed 


ing  itself  has  expired,  as  section  2517,  provid- 
ing that  a  spe<nal  proceeding  is  instituted 
when  a  ^tiuon  is  presented,  if  citation  is 
served  within  60  days  thereafter  on  the  ad- 
verse party,  or  on  one  or  more  of  the  adverse 
parties  who  are  united  in  interest,  does  not 
apply  to  such  a  case.— Id. 

19.  A  legatee  who  is  not  estopped  by  accept- 
anoe  of  a  legaoy  cannot  be  made  a  petitioner 
in  place  of  one  who  is  so  estopped,  to  revoke 
probate  of  a  codicil  on  the  ground  of  lack  of 
capacity  and  undue  influence,  after  the  ex- 
piration of  the  statutory  time  within  which 
such  a  petition  may  be  flled,  some  of  the  in- 
terested persons  being  infants,  and  others  un- 
represented, so  as'to  give  him  the  same  rights 
as  U  he  had  originEkUy  been  a  party. — In  re 
Soule's  Will,  (Sur.  Cayuga  Co.)  259. 

Costs. 

20.  On  the  contest  of  a  will,  the  evidence 
showed  that  it  was  properly  executed  mor» 
than  a  year  before  testator's  death,  and  de- 
clared by  him  to  be  as  he  desired  it.  Con- 
testant's evidenoe  showed  that  testator  had 
promised  to  give  his  property  to  the  principal 
legatee  if  she  would  take  care  of  him,  which 
she  did.  Four  partisan  witnesses  testified  to 
intemperate  habits,  etc.,  and  one  testified 
that  testator  could  not  talk  intelligibly  nine 
months  after  the  will  was  exeeuted,  but  thla 
testimony  was  rebutted.  Held,  under  the 
provisions  of  the  statute,  that,  when  justice 
requires,  the  contestant  may  becom'peUed  to 
pay  costs,  and,  by  virtue  of  the  power  of  the 
court,  to  compel  counsel  to  pay  costs  in  case  . 
of  palpable  bad  faith,  contestant  is  liable  for 
costs,  and  counsel  should  have  a  hearing  on 
the  question  of  their  liability. — In  re  Tacke's 
WiU,  (Sur.  N.  Y.  Co.)  198. 

21.  Where  a  testator  expressly  made  the  ex- 
penses of  administration  a  charge  on  his  es- 
tate, an  attorney  employed  by  tne  principal 
iegratee  and  devisee,  there  l)eing  no  executor 
named  in  the  will,  to  procure  the  probate  of 
the  will,  may  recover  for  such  services  from 
the  estate,  though  he  has  obtained  a  judgment 
against  the  person  who  employed  him. — Boyn- 
ton  v.  Laddy,  (Sup.)  93. 

Construction. 

22.  Testator  devised  land  to  his  son  in  fee ; 
by  another  clause  he  provided  that,  should  the 
land  be  sold  at  judicial  sale  for  the  devisee's 
debts,  $1,500  should  be  retained  out  of  the  pro- 
ceeds by  the  executors,  and  divided  among 
testator's  other  children.  There  was  no  con- 
dition that  the  devisee's  estate  on  his  becom- 
ing indebted  shonld  be  terminated  and  limited 
over.  Held,  that  such  provision  was  repug- 
nant to  the  estate  granted,  and  therefore  voia. 
— Wieting  v.  Biilinger,  (Sup.)  361. 

23.  A  l>equest  by  a  testator  to  his  wife  of 
the  fuU  and  absolute  use  and  cnntrol  of  all 
his  personal  estate,  to  be  used  and  enjoyed 
for  any  and  all  purposes  as  she  should  see  fit, 
to  use  in  the  repair  of  her  separate  estate  and 
payment  of  hired  help,  with  the  direction  that 
a  sum  named,  or  more,  if  she  should  desire, 
should  be  used  in  improving  the  family  ceme- 
tery, with  a  provision  that  whatever  should 
be  left  at  her  death  should  go  to  a  person 
named,  if  living,  otherwise  to  testator's  heirs, 
vests  the  absolute  ownership  of  the  property 
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in  the  wife,  excepting  the  snm  to  be  expended 
on  the  cemetery;  the  provision  limitln?  the 
portion  undisposed  of  at  the  wife's  death  be- 
ing inconsistent  with  the  absolute  power  of 
disposition  given,  and  henoe  void. — Griswold 
V.  Warner,  (Sup.)  68S. 

24.  A  will  provided  that  the  children  of  tes- 
tatrix should  not  be  paid  the  principal  of 
their  legacies  until  they  arrived  at  a  certain 
age,  and  that  if  any  child  died  without  issue 
before  arriving  at  snoh  age,  his  "share  shall 
revert  to  and  form  part  of  the  residuary  es- 
tate, to  be  divided  into  shares,  for  the  bene- 
fit of  my  surviving  children."  Beld,  that  on 
the  death  of  one  child  without  issue  before  ar- 
riving at  such  age,  the  other  children  were 
not  entitled  to  Its  share  until  they  had  arrived 
at  such  age. — In  re  Leinkauf's  Estate,  (Sur. 
Westchester  Co.)  287. 

35.  A  residuary  devise,  known  as  the  "tenth 
clause  of  the  will, "  directed  an  equal  division 
of  the  fund  among  testator's  wife  (if  unmar- 
ried) and  his  chUdren  by  her,  when  his  young- 
est child  should  attain  its  majority,  and  that 
each  equal  portion  should  be  Separately  in- 
vested for  each,  and  the  income  paid  to  him 
or  her  for  life.  One  child  was  born  after  the 
wiU  was  made,  and  in  a  codicil  testator  be- 
x^ueathed  a  sum  to  his  wife,  to  be  paid  when 
his  "youngest  child  attained  the  age  of  31." 
Held,  that  the  expression,  "youngest  child" 
meant  the  youngest  child  living  at  testator's 
death,  and  not  the  youngest  at  the  date  of  the 
will.— In  re  Sands'  Will,  (Sur.  N.  Y.  Ck).)  87. 

36.  Testator,  who  owned  about  six  acres  of 
land  running  down  to  high-water  mark  on 
New  York  bay,  by  his  will,  made  In  1832,  de- 
vised a  certain  house  "together  with  the  lot 
on  which  it  stands,  being  about  half  an  acre, " 
separately  from  the  residue.  Between  this 
house  and  the  bay  ran  an  old  wagon  track, 
which,  though  not  shown  to  have  been  pub- 
lic, bad  been  used  as  such  for  more  than  SO 
years.  In  1820  the  oommissloners  of  high- 
ways had  laid  out  a  highway  two  rods  wide, 
measured  from  the  stoop  of  the  house,  and  ex- 
tending towards  the  bay,  which  included  the 
old  track  wholly  or  in  part.  Held  that,  irre- 
spective of  the  improbability  of  the  theory 
that  testator  intended  to  bound  the  lot  by  the 
center  of  the  road,  and  not  by  the  bay,  thus 
reserving  a  narrow  strip  which  could  not 
then  have  been  used  for  any  purpose,  he 
would  have  bounded  it  by  the  new  road  rather 
than  by  the  old;  and,  the  jury  having  found 
that  tho  center  of  the  new  road  was  IfiJ^  feet 
from  the  house  stoop,  and  below  high-water 
mark,  testator  had  nothing  there  left  to  pass 
bv  the  residuary  clause. — beason  v.  MoNamee, 
(Sup.)  30r>. 

27.  Under  a  provision  of  a  will,  to  the  effect 
that  at  the  death  of  testator's  wife,  or  of  any 
of  his  children  by  her,  the  "principal  sum," 
which  had  been  devised  equally  to  the  wife 
and  children,  should  be  equally  divided  among 
the  survivors,  but  if  any  child  should  die, 
leaving  issue,  such  issue  should  receive  such 
portion  of  the  residuary  estate  as  their  parent 
would  have  received  if  living,  the  issue  takes 
the  portion  of  the  estate  in  the  income  of 
which  their  parent  was  beneficially  interested, 
and  also  such  part  as  the  parent  would  take  in 
the  interest  of  the  widow  and  the  other  chil- 


dren dying  without  issue,  if  he  survived  them. 
—In  re  Sands'  WiU,  (Sur;  N.  Y.  Co.)  67. 

28.  A  will  giving  real  and  personal  property 
to  the  use  of  A.  for  life,  with  directions  to  the 
executors  to  use  so  much  of  the  principal  as 
Is  necessary  to  A.'s  comfortable  support.  If 
the  interest  should  prove  insufficient,  and  a 
further  provision  that  'testator's  daughter 
should,  if  in  need,  share  the  use  of  the  estate 
with  A.,  remainder  to  said  daughter  and  her 
husband  for  their  respective  Uvea,  remainder 
over  to  a  charitable  society  in  fee,  creates  no 
trust  in  the  executors. — ^In  re  Stiles'  Estate, 
(Sur.  Orleans  Co.)  187. 

29.  The  daughter  and  her  husband  would 
not,  because  of  their  being  husband  and  wife, 
be  joint  tenants,  or  tenants  by  the  entirety, 
but  their  estate  would  be  a  tenancy  in  com- 
mon, with  cross-remainder,  as  if  unmarried.— 
Id. 

Bestraints  on  aUenation. 

80.  A  will  devised  realty  and  personalt?  to 
the  use  ef  A.  for  life,  with  direotioos  to  the 
executors  to  use  the  principal.  If  necessary, 
for  A.'B  support,  if  the  interest  should  prove 
insufllcient,  and  provided  further  that  testa- 
tor's daughter  should,  if  in  need,  share  the 
use  of  the  estate  with  A.,  remainder  to  said 
daughter  and  her  husband  for  theft:  respective 
lives,  remainder  to  a  charitable  society  in  fee. 
Held,  that  the  cross-remainder,  being  in  ef- 
fect a  t^ird  life-estate,  was  void,  and  might  be 
dropped,  and  the  devise  otherwise  held  valid, 
under  8  Rev.  St.  3256,  H  1,  3,  prohibiting  the 
suspension  of  alienation  for  more  than  two 
lives  in  being,  but  providing  that  life-estates 
intervening  between  the  life-estates  of  the 
two  first  named  and  the  ultimate  remainder 
shall  be  void,  and  the  reniainderl>e  as  valid  us 
if  limited  Immediately  upon  the  determination 
of  the  two  vtOid  partfoular  estates.— Id. 

81.  The  provisions  of  a  will  directing  an 
equal  division  of  a  certain  fund  among  testa- 
tor's wife  (if  unmarried)  and  his  children  by 
her,  when  bis  youngest  ohild  shouiU  attain  its 
majority,  and  directing  that,  at  the  death  of 
testator's  wife  or  any  of  his  children  by  her. 
the  "  principal  sum  "  should  be  equally  divided 
among  the  survivors,  but  that  if  any  child 
should  die  leaving  issue,  such  issue  should 
receive  such  portion  of  the  residuary  estat'S 
OS  their  parent  would  have  received,  if  Uriog, 
do  not  violate  8  Rev.  St  8266.  { 1.— In  re  Sand  s 
Will,  (Sur.  N.  Y.  Co.)  67. 

82.  Testator,  by  the  seventh  clause  of  bis 
win,  directed  a  legacy  to  be  paid  to  his  sod. 
on  certain  conditions,  at  his  majority.  An- 
other son  being  born,  by  a  oodicil  he  gave  him 
a  like  legacy,  both  being  payable  out  of  the 
capital  of  tho  estate.  The  codicil  changed  the 
time  of  payment "  to  make  the  date  oorrespocJ 
with  the  time  at  which  the  residuary  estate 
could  be  divided, "  which  was  at  the  majority 
of  the  youngest  ohild.  At  the  death  of  Mtber 
legatee  without  issue  the  share  vras  to  become 
part  of  the  residuary  estate.  By  the  tenth 
clause,  a  provision  had  been  made  for  the  di- 
vision of  the  residniun  between  the  widow 
and  children  at  the  majority  of  the  yoongest 
child,  with  the  limitation  of  the  share  of  sny 
that  should  die  to  the  survivors.  Held  th&t, 
as  to  the  youngest  son,  the  seventh  clause  wiis 


Digitized  by 


Google 


INDEX. 


1037 


not  lUegfkL  ae  in  no  event  ooold  th«  limitation 
as  to  hu  intereBt  oontlnne  longer  than  two 
Uvea  In  being  at  testator's  death.— Id. 

38.  A  direction  that  testator's  interest  in  a 
business  concern  be  continued,  and  the  profits 
paid  to  hia  azeoators  unUl  the  majority  of  the 
youngest  child,  then  to  be  divided  between 
the  wife  and  children,  and  providing  tliat  the 
"  fee  "  of  the  business  should  pass  to  nls  resid- 
aai-v  esUte,  violates  8  Rev.  St.  22S6,  SS  3i  4, 
prohibiting  accumulations  unless  for  the  ben- 
aflt  of  one  or  more  minors,  and  to  terminate 
at  the  conclusion  of  the  minority,  and  is  there- 
Core  invalid  as  to  the  accumulation  attempted, 
because  not  wboUy  for  the  benefit  of  minors, 
but  the  principal  will  nevertheless  pass  to  the 
residuary  estate. — Id. 

84.  As  to  the  elder  son,  the  clause  would  be 
iroid  in  respect  to  that  part  of  hia  legacy  in- 
x>rporated  with  the  trust  for  a  beneficiary 
}ther  than  the  youngest  child  of  the  testator, 
because  as  to  it  alienation  might  be  suspended 
(or  three  lives,  viz.,  those  of  the  legatee,  the 
other  beneficiary,  and  the  youngest  child. — Id. 

85.  A  devise  to  testators  wife  of  a  part  of 
Aie  net  income  of  his  estate  while  she  remains 
tiis  widow,  and  until  his  youngest  child  attains 
bis  majority,  is  likewise  valid,  as  in  no  event 
3an  it  conUnue  beyond  the  majority  of  the 
youngest  child.— Id. 

88.  Under  1  Rev.  St.  778,  S  1,  Umiting  the 
inspension  of  ownership  of  personalty  to  two 
ives  in  beine,  ■  bequest  containlni;  a  condi- 
Aqa  by  which  ownership  may  be  suspended 
For  three  years  is  void,  and  the  fact  that  a 
Tust  is  created  in  regard  to  the  legacy  does 
lot  validate  it.— In  re  UnderhUl's  Will,  (Sur. 
iVestchestfrCk).)  205. 

Lapsed  legacies. 

87.  Testatrix,  after  several  devises  and  be- 
luests,  both  general  and  specific,  directed, 
>y  the  seventh  clause  of  her  will,  that  the 
'rest  and  residue"  of  her  estate  be  converted 
nto  cash,  and  provided  for  the  pavment  of 
lumerous  legacies  and  annuities,  tne  latter 
jeing  for  the  lives  of  the  annuitants,  with 
>be  provision  that  the  principal  sums  set 
t,pttrt  for  their  payment  should  "fall  into  and 
>e  disposed  of  as  part  of  her  residuary  es- 
»te. "  By  the  eighth  clause  she  provided  that, 
kfter  payment  of  and  provision  for  the  lega- 
tes and  annuities  mentioned,  there  should  be 
]aid,  "oat  of  the  residue  of  the  proceeds  of 
ny  residuary  estate,  the  following  legacies, " 
mumerating  16,  principally  to  charitable  in- 
ttitutions;  and,  further,  that  "all  the  rest 
md  residue  of  m^  said  residuary  estate,  not 
lerein  otherwise  disposed  of, "  should  be  ^ven 
M  three  persons,  her  relatives,  eoually,  t^th 
imitation  over  in  case  of  death.  By  a  codicil 
ihe  revoked  and  modified  some  legacies,  and 
idded  an  after-born  person  to  the  three  ulti- 
mate residuary  legatees.  The  estate  was  in- 
lufBdent  to  pay  all  the  legacies  of  the  eighth 
slause  Id  full,  and  some  of  those  of  the  sev- 
jnth  clause  lapsed.  Seld,  that  the  lapsed 
egacies  and  annuity  funds,  after  tbo  death  of 
;he  annuitants,  should  go  to  the  four  general 
residuary  legatees,  and  not  to  supply  the  de- 
Iciency  in  the  legacies  of  the  eighth  clause. — 
(Vetmore  v.  New  York  Institution  for  the 
Blind,  (Sup.)  178. 


'  88.  A  testator,  after  making  specific  be- 
quests, directed  as  follows:  "All  the  rest, 
residue,  and  remainder  of  my  estate,  beta 
real  and  personal,  I  give,  devise,  and  be- 
queath to  my  brother  H.,  and  my  sisters,  M., 
C.,  and  S.,  in  equal  shares,  and  to  their  re- 
spective heirs  and  assigns,  forever."  field, 
that  H.,  having  died  before  the  testator,  leav- 
ing no  lineal  desoendants  surviving  him,  his 
share  under  the  will  lapsed,  and  should  be 
distributed  to  the  heirs  of  the  testator.— 
Mount  V.  Motmt,  (Sup.)  190. 

Interest  on  legaoy. 

89.  Testatrix  declared  that  the  payment  of 
interest  on  a  legacy  to  her  daughter,  who  at 
the  date  of  the  will  was  17,  and  at  the  death 
of  testatrix  38  years  of  age,  should  oommenc» 
when  she  should  arrive  at  the  age  of  31  years. 
The  only  property  out  of  which  it  oould  b» 
paid  was  realty  devised  subject  to  its  pay- 
ment, and  to  the  payment  of  a  legacy  to  a 
minor  son  at  his  majority,  vrithout  interest. 
Provision  was  made  for  the  payment  of  the 
legacies  In  case  of  non-acceptance  by  the  dev- 
isee. The  provision  for  the  daughter,  with  lit- 
terest  from  her  majority,  would  about  equal 
that  for  the  son.  Held,  that  the  daughter  was 
entitled  to  Interest  from  the  time  she  became 
31  years  of  age,  but  not  to  interest  from  the 
death  of  the  testatrix  on  the  Interest  which 
accrued  previously.  —  In  re  Brownell's  Es- 
tate, (Bur.  Chautauqua  Co.)  270. 

40.  A  beqnest  to  tne  minor  children  of  the 
testatrix  by  her  first  husband,  share  and  share 
alike,  each  having  the  right  to  draw  his  share 
on  becoming  of  age,  no  other  provision  being 
made  for  lihem  by  the  will,  draws  interest 
from  the  death  of  testatrix,  and  the  executor 
must  account  therefor. — In  re  Dubemell's 
Estate,  (Sur.  Kings  Co.)  188. 

Charges  on  lands. 

41.  Bequests  of  money  to  the  amount  of 
$4,600,  to  be  paid  after  testator's  debts  are  all 
paid,  and  within  a  specified  time  after  his 
deatn,  his  personalty  at  the  time  of  exeqptlng 
the  will  being  only  $1,500  worth  of  farm  stock 
and  implements,  followed  by  a  disposition  of 
the  entire  residue  of  his  estate,  without  dis- 
tinguishing realty  from  personalty,  become  a 
charge  on  the  realty  on  exhaustion  of  the  per- 
son >jy.—Briggs  V.  CarroU,  (Sup.)  686.* 

42.  Under  the  rule  that  parcels  of  land  sold 
subject  to  the  same  inoumnrance  will  be  sub- 
jected in  the  inverse  order  of  their  alienation, 
it  is  a  good  answer  to  an  objection  that  the 
complaint  in  a  suit  to  charge  a  legacy  on  real 
estate  should  embrace  all  the  lands  owned  by 
testator  at  his  death,  that  a  parcel  not  em- 
braced had  been  alienated  by  the  devisees.— Id. 

Uarshaling  assets. 

48.  Where  a  testator  first  directs  payment 
of  his  debts,  and  then  gives  specific  legacies, 
exempt  pension  money  belonging  to  him  is  ap- 
propriated to,  and  must  be  applied  upon,  the 
debts.  In  preference  to  the  legacies.— In  re 
Kennedy's  Estate,  (Sur.  Cayuga  Co.)  18. 

44.  Lands  devised  subject  to  a  charge  for 
legacies  are  liable  for  ttie  unpaid  legacies  In 
the  hands  of  purchasers  under  mortgages  ex- 
ecuted by  the  devisee.  In  the  inverse  order  of 
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the  dates  of  the  mortgagres.— Wletlng  v.  BUl- 
inger,  (Sup.)  861. 

Contract  to  make  a  wilL 

45.  A  testator  made  a  parol  agreement  with 
a  man  and  wife  that  if  they  would  move  on 
his  farm,  take  care  of  it,  and  provide  for  tes- 
tator's maintenance  during  his  life,  he  would 
five  them  thrf  farm  at  his  death.  They  per- 
ormed  their  part  of  the  agreement,  except 
that  during  portions  of  the  last  three  years  of 
testator's  life  he  lived  with  and  was  support- 
ed by  his  sister.  He  devised  the  farm  to  the 
wife  for  life,  and  at  her  death  to  her  chil- 
dren. Testator's  sister  obtained  a  judgment 
for  the  support  of  the  testator  durine  the  time 
he  lived  with  her,  and  sought  to  subject  the 
farm  to  the  payment  of  the  judgment.  Held, 
that  a  finding  that  the  title  to  the  farm  was 
in  testator  at  the  Ume  of  his  death,  will  not 
be  disturbed.— In  re  Rider's  Sstata,  (Bur. 
GfaauUuqua  Ck>.)  274. 

wrrmsss. 

See,  also,  DeposUlon,  Evidence. 
Exemption  from  servioe  of  summons,  see 
Writs,  ^S. 

Competency — Infancy. 

1.  A  lad  of  U  years,  who  testified  that  he 
believed  in  heaven,  the  home  of  Qod,  and  hell, 
the  home  of  the  devil  °,  that  at  death  the  good 
would  go  to  the  former,  and  the  bad  to  the  lat^ 
ter;  that  it  was  bad  to  lie,  both  in  and  out  of 
court;  for  the  former  his  parents  would  whip 
him,  and  for  the  latter  he  would  be  sent  to 
prison, — is  competent  to  testify.  —  Jones  v. 
Brooklyn,  B.  &  W.  E.  R.  Co.,  (City  Ct.  Brook.) 
253. 

Privileged  communications — Attor- 
ney and  client. 

2.  Under  Code  Civil  Proo.  S  835,  providing 
that  "  an  attorney  or  counselor  at  law  shall  not 
be  allowed  to  disclose  a  communication  made 
by  his  client  to  him,  or  his  advice  given  there- 
on, In  the  course  of  Ms  professional  employ- 
ment, "  an  attorney  cannot  be  compelled  to 
testify,  before  commissioners  appointed  to 
take  evidence  in  New  York,  by  the  high  court 
of  justice  in  England,  concerning  professional 
communications  from  a  client,  or  to  produce 
letters  written  by  him  to  and  received  from 
sucti  client,  relating  to  the  subject  of  his  em- 
ployment, and  it  was  immaterial  whether  or 
not  such  communications  were  privileged  In 
England,  where  the  evidence  was  to  be  used. 
—In  re  Whitlock,  (Sup.)  855.* 

8.  Though  Code  Civil  Proc.  N.  Y.  %  916,  au- 
thorizes a  judge  or  court  to  whom  a  commis- 
sion to  take  testimony  in  the  state  Is  present- 
ed to  compel  witnesses  to  appear  and  testify, 
when  It  is  obvious  that  a  cross-examination  of 
the  attorney  concerning  letters  in  his  posses- 
sion, written  by  plalntiS  in  the  suit  for  which 
the  evidence  Is  being  taken,  to  the  witness' 
client  and  others,  is  simply  an  attempt  to 
bring  out  facts  materitd  in  a  snlt  by  his  client 
a«ainst  such  plaintitC.  and  it  does  not  appear 
that  the  letters  are  material  in  the  former 
suit,  the  attorney  will  not  be  oompelled  to 


produce  them,  though  they  are  not  privileg^ed 
communications. — Id. 

4.  Testimony  of  a  oonversatlon  between 
plaintiff  and  his  attorney  immediately  after  an 
accident,  relating  to  an  action  for  the  same 
and  the  retainer  of  the  attorney,  is  properly 
excluded.— Ney  v.  City  of  Troy,  (Sup.)  679. 

Physiciana. 

6.  The  mental  condition  of  a  deceased  per- 
son being  in  issne,  her  physlolan  testified  that 
he  made  visits  both  professionally  and  nnpro- 
fesslonally;  also  that  he  first  noticed  a  change 
in  her  memory  about  a  year  before  her  death , 
the  change  being  that  she  did  not  recollect 
things  aa  she  bad  formerly  done;  and  that, 
whereas  at  the  beginning  of  his  treatmentshe 
always  recollected  the  kinds  of  medicine nsed. 
In  the  latter  part  of  her  life  she  could  not  ra. 
member  them  from  one  visit  to  another. 
Held  Incompetent  under  Code  Civil  Proo.  $ 
834,  prohibmng  a  physician  or  surgeon  from 
disclosing  informotioD  aoqnired  in  attending 
a  patient,  and  which  was  necessary  to  enable 
him  to  act  in  his  professional  capacity. — Brig- 
ham  V.  Gott,  (Sup.)  618.» 

0.  In  an  action  for  personal  injuries  neces- 
sitating the  amputation  of  plaintiff's  leg,  the 
question  asked  the  physician  who  performed 
the  operation,  "What  was  the  condition  of 
plaintiff's  leg  at^that  time! "  was  properly  ex- 
cluded, as  calling  for  Information  privileged 
under  Code  Civil  Proo.  S  834,  which  proviaes 
that  a  physician  shall  not  be  allowed  to  dis- 
close any  Information  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  that 
capacity. — Jones  v.  Brooklyn,  B.  &  W.  E.  B. 
Co.,  (City  Ct.  Brook.)  iBS.* 

7.  The  privilegeofaphvsioiaD'ftwn  testify- 
ing as  to  the  condition  of  plaintifTs  leg  when 
he  amputated  it,  is  not  waived  by  plEuntifTs 
bringing  an  action  for  the  injuries  to  his  leg, 
and  by  oftering  testimony  to  the  fact  that  it 
was  broken. — Id. 

8.  Nor  by  the  fact  that  defendant  after  the 
accident  sent  Its  physician  to  the  plaintiff,  and 
at  the  trial  examined  him  fnlly  in  relation  to 
plaintiff's  Injuries. — ^Id. 

9.  In  an  action  on  a  life  insurance  policy,  de- 
f  endsmt  may  prove  by  physicians  that  they  at- 
tended the  insived  professionally,' thoogh  in- 
formation acquired  in  such  attendance  cannot 
be  disclosed  under  Code  Civil  Proc.  f  834. — 
Numrich  v.  Supreme  Lodge  Knights  and 
Ladies  of  Honor,  (City  Ct.  N.  Y.)  662. 

Transactions  with  decedents. 

10.  Plaintiff  deposited  with  defendants'  tes- 
tator, for  safe-keeping,  certain  bonds,  which, 
after  testator's  death,  came  into  defendants' 
possession.  On  their  refasal  to  deliver  the 
bonds,  plaintiff  sued  defendants  individaallr 
for  their  possession.  The  sole  defense  was 
that  plaintiff  had  deposited  the  bonds  as  a  gift 
to  her  daughter,  for  whom  defendants  held 
them,  and  that  they  ooald  therefore  deliver 
them  to  no  one  without  the  daughter's  consents 
Held,  that  plaintiff  was  competent  to  tescLf  y 
as  to  the  dreumstances  of  the  deposit,  and  to 
explain  why  testator  had  In  his  possession  tha 
receipt  originally  given  by  him  to  her,  as  de- 
fendants  did  not  claim  or  derive  title  throasrh 
their  testator,  within  Ctode  Civil  Pro&  I  S^>. 
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providing  that  a  party  to  or  person  Interested 
in  the  result  of  an  action  shall  not  testify  as  to 
any  personal  transaction  or  communication 
had  with  a  person  since  deceased,  in  an  action 
a^nst  the  executor,  etc.,  or  any  person  claim- 
ing  title  under  such  deceaised  person. — Hildick 
V.  Williams,  (City  Ct.  Brook.)  817. 

11.  In  an  action  to  set  aside  a  conveyance  of 
lands  by  the  debtor  to  another,  and  by  the  lat- 
ter to  the  debtor's  wife,  the  defense  being 
that  the  lands  had  long  been  the  property  of 
the  wife,  the  debtor,  his  wife,  and  the  inter- 
mediate grantor  can  testify  as  to  declarations 
of  the  former  owner  of  the  land,  from  whom 
they  derived  title,  since  deceased;  Code  Civil 
Proc.  N.  Y.  i  829,  rendering  a  party  or  person 
interestad  in  an  action  incompetent  to  testify 
as  to  any  persoual  transaction  or  communica- 
tion had  with  the  Intestate,  testator,  etc.,  or 
other  person,  since  deceased,  tlurough  whom 
the  adverse  party  derives  title,  having  no  ap- 
plication to  such  a  case. — Uhlmann  v.  Brow- 
nell,  (Sup.)  699. 

12.  Under  Code  CivU  Proo.  t  839,  prohibit- 
ing a  party  to  an  action  by  bi  against  the  rep- 
resentetive  of  a  deceased  person  from  testify- 
ing to  any  personal  transaction  with  deceased, 
defendant,  who  is  sued  for  the  possession  of 
seouritieswhioh  he  claims  as  a/Jonatlo  eatua 
mortU  from  plaintiffs'  intestate,  is  incompe- 
tent to  prove  whether  slie  kept  the  pocket- 
book  and  securities  for  the  deceased  or  not.— 
Bick  V.  Reese,  (Sup.)  767. 

18.  In  an  action  to  set  aside  a  transfer  of 
stock  by  a  deceased  person,  it  appearing  that 
there  is  not  suffloient  property  to  pay  the 
debts  of  the  deceased,  aside  from  that  derived 
from  the  sale  of  the  stock,  a  legatee  under  the 
will  is  a  person  "interested  in  the  event," 
within  the  meaning  of  Code  Civil  Proc.  i  839, 
providing  that  such  person  shall  not  be  exam- 
ined "  against  a  person  deriving  his  title  or  in- 
terest from,  throngli,  or  under  a  deceased  per- 
son, "  and  was  incompetent  to  testify  as  to  a 
change  that  took  place  in  the  deceased  affect- 
ing her  memoiy,  etc.,  and  as  to  her  feeble 
physical  condition.— Brigham  v.  Gkitt,  (Sup.) 

14.  The  testimony  of  a  claimant  under  a 
deui  from  a  deceased  grantor,  that  he  had  oc- 
cupied the  land,  had  rented  it,  and  collected 
the  rente,  is  not  objectionable  as  relating  to 
transactions  with  deceased  persona,  within 
Code  Civil  Proc.  |  839.— Strough  v.  Wilder, 
(Sup.)  567. 

15.  Nor  where  the  delivery  of  the  deed  is  in 
issue  can  such  reason  be  urged  against  evi- 
dence by  the  grantee  that  hehad  been  in  pos- 
session of  the  deed  since  the  year  of  its  date. 
—Id. 

16.  In  an  action  on  a  note  by  the  adminis- 
trator of  the  payee  against  the  surviving 
maker  and  the  executor  of  the  deceased 
maker,  the  surviving  maker  is  not  incompe- 
tent aa  a  witness  for  plaintilt  under  Coio  Civil 
Proo.  %  839,  providing  that  a  party  to  an  action 
shall  not  be  examined  in  behalf  of  himself  or 
of  his  snooessor  in  interest  against  the  admin- 
istrator of  a  deceased  party  concerning  a  per- 
sonal transaction  or  communication  mth  de- 
oeased.— Wilcox  v.  Corwin,  (Sup.)  817.» 

17.  The  executor  of  the  deceased  maker 
having  testified  to  a  personal  communication 


between  the  deceased  and  plaintiff,  plaintiff 
may  give  his  version  of  the  conversation: 
section  839  prohibiting  such  testimony,  except 
where  the  executor  is  examined  in  his  own 
behalf.— Id. 

18.  Under  Code  CSvll  Proo.  S  839,  relating  to 
testimony  as  to  transactions  with  decedents, 
plaintiff  cannot,  in  an  action  for  services  to 
deceased  while  sick,  give  in  evidence  a  con- 
versation with  deceased  as  to  the  debt,  where 
defendant  has  testified  that  plaintiff  went  to 
the  bedside  of  deceased,  but  gave  no  evidence 
concerning  the  conversation.  —  Bowers  t. 
Smith,  (Sup.)  105. 

Examination  of  party  before  trial. 

19.  Q>de  Civil  Proc.  N.  Y.  {  873,  as  amend- 
ed by  Laws  187S,  o.  299,  and  Laws  1880,  o.  636, 
which  provides  (subdivision  5)  tliat,  if  an  ac- 
tion is  pending,  a  witness  may  lie  examined 
before  mal,  on  affidavit  tliat  he  is  about  to  de- 
part from  the  state,  or  that  he  is  so  siok  as  to 
afford  ground  to  believe  that  he  will  not  be 
able  to  attend  the  trial,  does  not  authorize  the 
examination  on  those  grounds  of  a  party  to 
the  action :  it  being  therein  expressly  provid- 
ed that  subdivision  6  shall  not  apply  to  such  a 
case.- Williams  v.  Folsom,  (Bup.)  681. 

Impeachment. 

20.  After  the  impeaching  evidence  was  in, 
defendant  testified  that  there  was  much  ill 
feeling  between  him  and  certain  of  the  im- 
peaching witnesses, — as  to  one  of  them,  that 
a  false  report  had  been  circulated  that  defend- 
ant had  slandered  his  daughter;  also  that  be 
had  slandered  other  girls;  and  that  these 
false  reports  had  created  bitter  feeling  in  the 
vicinity.  Held,  that  it  was  proper  to  ask  him 
on  cross-examination  if  he  had  not  also  been 
charged  with  liaving  committed  adultery  with 
a  girl  there.  —  Van  Bokkelein  v.  Berdell, 
(8up.)883. 

21.  Evidence  was  given  tending  to  impeach 
defendant,  and  he  was  asked  if  he  had  not 
been  indicted  for  perjury,  and  if  certain  suits 
bad  not  l>een  decided  against  him.  He  ad- 
mitted tlie  indictment,  and  denied  the  result 
of  the  suite  as  claimed,  field,  that  the  evi- 
dence was  harmless. — ^Id. 

22.  After  a  witness  has  denied  maldng  cer- 
tain statemente  relative  to  the  matters  testi- 
fied to  by  him,  and  evidence  is  introduced 
tending  to  prove  that  he  did  make  them,  it  is 
not  error  to  refuse  to  allow  the  witness  to  re- 
peat his  denial.— Bick  y.  Reese,  (Sup.)  757. 

23.  Bvidence  of  contradictory  statemente 
made  by  a  witness  out  of  court  is  not  admissi- 
ble, where  his  attention  has  not  been  specially 
directed  to  them  in  his  examination. — Provost 
V.  City  of  New  York,  (C.  P.  N.  Y.)  681.» 

Credibility— Intozioation. 

34.  The  action  of  the  police  commissioners 
of  the  city  of  New  York,  in  dismissing  a  po- 
liceman, will  be  reversed,  where  it  appears 
that,  at  the  hearing  of  the  charge  a  witness 
called  in  defendant's  behalf  was  rejected  be- 
fore he  had  given  any  evidence,  merely  on  a 
showing  that  the  witness  had  been  discharged 
from  the  post-office  department  because  of 
absence  from  duty  without  leave,  which  was 
due  to  intoxication. — People  v.  Frencti,  (Sap.) 
841.  •■  — .X     I"/ 
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Attendance  —  Bnpplementary    pro- 

cGodijiffs 

25.  Under  Code  CItU  Proo.  N.  Y.  {  2444,  pro- 
ridingr  that  witnesses  in  ■upplementary  pro- 
ceedings, other  than  the  parties,  may  be  pro- 
duced and  examined  as  on  the  trial  of  am  ao- 
tion,  an  order  requirine  a  witness  to  appear 
before  the  referee  on  a  inture  day,  and  submit 
to  an  examination,  ia  void. — People  v.  Warner, 
(Sup.)  788. 

WEITS. 

See,  also,  Atteuihment;  OerUoraH;  Oamish- 
ment;  ExeeutUm;  IniuneUon;  Honda- 
mu*. 

Servloe  of  prooess— By  pnblioatton. 
1.  Under  Code  CItU  Froo.  N.  T.  1 488,  pro- 
viding that  an  order  of  imbUcation  mast  be 
fomiaed  npon  proof  by  affidavit  that  plainUff 
has  been  or  will  be  unable,  with  dae  dulgenoe, 
to  make  personal  servioe,  an  affidavit  wMoh 
merely  statea  that  defendant  is  a  resident  of 


another  state,  and  that  plaintiff  had  been  and 
wonld  be  unable  to  serve  the  defendant  with- 
in the  state,  is  Insofflcient;  the  latter  allega- 
tion being  «  mere  oonolusion.^HcIieod  r 
Moore,  (Sup.)  793. 

Exemption — Witness . 

2.  Defendant  came  into  the  state  to  testify 
in  two  cases  that  were  on  the  day  calendars 
in  two  separate  courts.  On  the  call  of  (he 
calendars  both  cases  were  set  for  other  days, 
but  it  did  not  appear  that  the  witnesses  were 
notified  of  that  fact.  Held  that,  by  remain- 
ing in  the  state  during  that  day's  sessioa  of 
oourt,  defendant  did  not  forfeit  his  privilege 
from  servioe  of  prooess.  —  Pope  v.  Negus, 
(SupJ  786. 

8.  Servioe  of  summons  on  a  non-resident, 
who  is  within  the  state  solely  as  a  witness  is 
another  action,  will  be  set  aside  on  motion; 
and  It  la  Immaterial  that  the  servioe  is  on  enoh 
non-resident  merely  as  director  of  a  foreign 
oorporation,  which  ia  the  real  defendant.— 
Sheehan  v.  Bradford,  B.  ft  K.  B.  Ca,  (Sop.) 
790. 
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